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CHAPTER  XLIL 

BEQUESTS  TO  HEIRS,  NEXT  OF  KIN,  EXECUTORS, 
ISSUE,  FAMILY,  RELATIONS,  ETC. 


1.   CONSTBUCTION  OP  TeRMS  IMPORT- 
TSQ  A  DeSIGNATIO  PeR80NARUM. 


2.   AsCERTAimCENT    OF  THE  OBJECTS 

with  reference  to  tlme  and 
Change  of  Domicile. 


SECTION  L 

Construction  of  Terms  importing  a  Designatio  Personarum. 

1379.    "  Heirs"  "  Heirs   and  Assignees"  "  Heirs  and  Succes-  " Heir," the 
SOTS," — A  legacy  or  a  disposition  may  be  to  A.  and  his  heirs,  or  Eyoperation of 
simply  to  the  heirs  of  A.     In  the  first  case,^  the  heirs  are  condi-  lj|^^gab|^^ 
tional  institutes,  and  in  general  the  meaning  of  the  expression  of  disposition, 
"heirs"  is  the  same  whether  the  persons  designed  be  instituted 
directly  or  conditionally.     The  meaning  of  words  descriptive  of 
heirs  in  proper  heritable  destinations  is  elsewhere  considered.^   We 
are  now  concerned  only  with  gifts  to  an  heir  or  heirs  as  institute. 
The  term  "  heir  "  or  "  heirs,"  when  used  as  a  designatio  personarum, 
means  the  person  who  is  entitled  by  operation  of  law  to  the  suc- 
cession of  the  ancestor  or  prapositm  in  relation  to  the  subject  of 
disposition.    Where,  therefore,  the  succession  is  heritable,  a  desti- 
nation to  heirs  is  a  destination  in  favour  of  the  heir-at-law.*  Where 


^  The  principle  or  rale  that  the  heir 
takes  as  conditional  institute  is  of  course 
sabject  to  limitation  where  a  different 
meaning  is  indicated  by  the  narrative  or 
context, — see  Findlay  v,  Mackenzie,  1875, 
2  R.  909. 

'  The  latest  iUustrations  of  the  rule  are 
Sp.  Ca.  ffaUHmrUm,  1884, 11  R.  979,  and 
Cldand  v.  AUan,  1891,  18  R.  877. 

*  Infra,  §§  1880-83.  In  the  law  of 
VOL.  II. 


England  a  devise  of  real  estate  to  the  tes- 
tator's heir,  his  heir-at-law,  or  his  right 
heirs,  will  apply  to  the  person  or  persons 
appointed  by  law  to  succeed  to  the  real 
estate  in  question  in  case  of  intestacy ;  2 
Jarman  on  Wills,  5th  ed.  905.  The  word 
heir  in  the  singular  is  understood  in  a  col- 
lective sense,  and  includes  co-heirs  or  co- 
heiresses ;  Mounsey  v.  Blamire,  4  Russ. 
384. 
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cHAPTKBXLn.  the  successioD  is  moveable,  a  destiuation  to  lieirs  was  formerly 
e(^uivalent  to  a  legacy  to  the  next  of  kin,  but  now  to  the  persons 
entitled  to  succeed  under  the  Moveable  Succession  Act.^  In  the 
case  of  a  mixed  succession  of  heritable  and  moveable  estate,  it  is 
held  that  a  destination  in  favour  of  heirs  and  assignees  carries  the 
heritable  estate  to  the  heir-at-law  and  tlie  moveable  estate  to  the 
next  of  kin,^  contrary  to  the  general  rule  against  giving  different 
meanings  to  the  same  words  in  the  same  place. 
Destination  to  1380.  At  an  early  period  in  the  history  of  this  branch  of  the 
rat^'asa^^n-  '*w,  it  was  Suggested  that  the  addition  of  the  words  **  heirs  and 
tiiu^"**  *°***"  assignees  "  to  a  legacy  in  favour  of  an  individual  was  only  intended 
to  give  him  the  power  of  bequeathing  or  assigning  in  case  of  his 
acquiring  a  vested  right,  and  if  the  point  were  open,  there  is  much 
force  in  the  considerations  operating  in  favour  of  this  view.  It  was 
so  contended  in  the  case  of  Inglis  v.  Millei',^  on  the  construction  of 
a  bequest  to  an  individual,  her  heirs,  executors,  or  assignees ;  but 
the  Lords  found  "  that  the  legacy  in  question  having  been  left  to 
Isobel  Inglis,  her  heirs,  executors,  or  assignees,  did  not  become 
caduciary  by  her  predeceasing  the  testator,  but  found  that  the  same 
did  fall  and  belong  to  Eichard  Miller,  her  son,  as  conditional  insti- 
tute," and  that  the  same  was  effectually  carried  by  confirmation. 
"  Heir "  not  1381.  There  was  then  a  struggle  to  give  to  the  words  "  heirs 

Son  to  the  pw"  ^^^  assignees  "  the  character  of  an  expression  of  flexible  meaning 
Bon,  and  does   applicable  to  heirs  desimed  under  a  former  will  or  deed  of  investi- 

Aot  ileiiote  iieir 

under  a  pievi-  ture.     But  this  mode  of  constniction  was  condemned  by  the  judg- 
disposiUOTu*^^  ment  of  the  House  of  Lords  in  Baillie  v.  TennarU,^  reversing  that 

^  Per  Lord  Watson  in  Oregorift  case,  In  some  cases  the  term  **  heirs  "has  been 

16  R.  (H.L.)  13,  and  see  §  1394,  infra,  construed  in  the  sense  of  children;  cases 

After  some  conflict  of  authority,  it  appears  cited,  2  Jarman,  5th  ed.  930. 

tobesettledby  the  judgment  of  Lord  St.  ^  Blair  y.   Blair,  12  D.   97.     Where 

Leonards  in  De  Beauvoir  v.  De  Beauvoir  real  estate  in  England  is  conjoined  with 

(3  H.L.  Ca.  524,  557),  that  there  is  no  personalty  m  a  gift  to  the  heirs  of  A.,  the 

general  presumption  in  the  law  of  Kng-  di£Sculty  of  giving  different  meanings  to 

land  that  *'  heirs  "  in  a  legacy  of  per-  the  same  words  in  the  same  place  is  held 

sonalty  means  personal  representatives  ;  to  be  an  argument  for  construing  the  gift 

but  that  slight  indications  of  intention  in  favour  of  the  hdr-at-law,  as  to  both 

will  be  sufficient  to  impress  that  meaning  species  of  property ;  De  Beauvoir' 8  case, 

upon  the  word.     Where  the  gift  to  the  tu/jpra  ;  TeUaw  v.  Athlon,  20  L.  J.  Ch.  58. 

heirs  is  by  way  of  substitution  (or,  as  we  '  Inglis  v.  MUler,  1760,  M.  8084  ;  Earl 

should  say,  conditional  institution),  this  of  Moray  v.  Stuart,  1782,  M".  8103.    See 

wiU  generally  be  sufficient  to  determine  Chapter  XXXIV.  (Conditional  Institu- 

the  construction  in  favour  of  the  personal  tion)  as  to  the  later  cases  on  this  point, 

representatives,  because  the  testator  is  and  the  distinction  taken  in  the  case  of  a 

presumed  to  mean  the  same  persons  to  direction  to  convey  estate  to  an  individual 

whom  the  legacy  would  have  descended  if  and  his  heirs  and  assignees,  §§  1138-9. 

it  had  vested  in  the  institute  ;  per  Lord  *  BaHlie  v.  Tennant,  1766,  M.  14,941 ; 

St.  Leonards,  Kt  supra,  and  cases  of  Vaux  26  March  1770,  nam.  Chattov,  Baillie,  2 

v.  Henderson,  J.  A;  W.  388,  note,  and  Pat.  243.   Bee  also  Earl  of  Sdkirh  v,  Duhe 

Gittings  v.  M'Vermott,  2  My.  &  K.  69.  of  Hamilton,  27  March  1779,  2  Pat.  449. 
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of  the  Court  of  Session ;  and  in  subsequent  cases  the  rule  of  con-  cHAFntHim. 
struction  above  stated  has  been  generally  maintained.^  .  There  was 
at  first  apparently  some  difference  of  judicial  opinion  as  to  the  rule 
that  "  heirs  "  is  to  receive  an  interpretation  corresponding  to  the 
quality  of  the  subject  of  disposition.*  But  the  principle  as  now 
understood  was  established  in  Stevenson  v.  Fife,  a  case  which  went 
to  the  House  of  Lords ; '  and  in  Robertson  v.  Kerr,^ — where  the  com- 
petition between  the  heir  and  the  executors  had  relation  to  a  money 
provision  in  a  marriage-contract  contaiuing  a  destination-over  to 
heirs  and  assignees, — it  is  stated  by  Elchies,  who  reports  the  case, 
that  the  Lords  found  that  the  heir-at-law  had  no  claim  on  the 
contract,  for  they  thought  that  such  a  substitution  of  money  pro- 
visions in  a  contract,  failing  issue  of  the  marriage,  to  the  man's 
heirs  and  assignees,  which  is  common  in  merchants'  contracts,  is 
not  intended  to  make  the  man's  whole  stocking  heritable,  nor  to 
hinder  him,  failing  issue,  from  the  power  of  testing.  And  again, 
in  the  case  of  Bomie  v.  Bowie^  a  majority  of  the  Judges  were  of 
opinion  "  that  the  term  heirs  must  always  be  interpreted  according 
to  the  nature  of  the  subject  witli  respect  to  the  succession  of  which 
it  occurred  as  a  word  of  destination  ;  that  in  a  destination  of  an 
heritable  subject  it  denoted  the  eldest  son  the  proper  heir  of  heri- 
tage ;  that  in  a  moveable  bond  it  would  have  designated  the 
executors  the  proper  heirs  in  mobilibus ;  "  and  that,  where  there 
was  nothing  in  the  settlements  specially  to  explain  the  meaning 
of  the  term  "  heirs,"  the  Court  must  be  guided  by  the  legal  pre- 
sumption.^ 

1382.  The  leading  modern  case  in  this  branch  of  the  law  is  that  Distributive 
of  Blair  v.  Blair,'^  where  testamentary  estate,  consisting  chiefly  of  JbJ  w*^*'*' ""' 
personal  property,  was  given  to  trustees   upon  trust  that  ^^^^y  "^f'"*'^, 
should  render  a  just  and  true  ewjcount  to  W.  B.,  "  or  his  heirs  or  mixed  heri- 


table and 


successors,"  of  their  whole  intromissions,  &c.,  and  should  make  moveable 
payment,  or  dispone,  &c.,  the  whole  rest,  residue,  and  reversion  of  c«»io»»« 
the  testator's  estate,  to  and  in  favour  of  the  said  W.  B.  and  his 
foresaids.  In  the  argument  for  the  heir-at-law  (in  which  all  the 
previous  authorities  are  examined)  reliance  was  placed  on  the 
absence  of  the  term  "  executors,"  and  the  use  of  the  word 
"  successors  "  in  its  place.  A  majority  of  the  Couit,  however,  were 
of  opinion  that  the  subjects  belonged  to  the  executors  or  next  of 
kin,  as  heirs  in  mobilihis;  and,  on  it  being  ascertained  that  a 

1  SuUie  Y,  SuUie,  19  Jan.  1809,  F.C. ;  *  Robertson    v.    Kerr,     1742,     Elch. 

Jhiffy,  Duff,  1824,  8  Sh.  11,  N.B.  9.  "Mutual  Contract,"  No,  19. 

«  Simpton  v.  TTottcr,  1714,  M.  6475.  »  Bowie  v.  Bowie,  28  Feb.  1809,  F.O. 

»  Steventon  v.  Fife,  1715,  M.  14,862,  •  Id.,  pp.  215-16. 

14,926  ;  20  Feb.  1718-19,  Roberts.  216.  '  Blair  v.  Blair,  16  Nov.  1849,  12  D. 

97. 
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cHAPTMi  xm.  certain  part  of  the  estate  was  heritable  property,  their  Lordships 
found  that  the  heir  was  entitled  to  take  the  heritable  subject  in 
question,  as  his  father's  heir  in  heritage,  under  the  said  conveyance 
of  the  residue.^ 
Result  of  the  1383.  Accordingly  it  is  now  settled  that  a  destination  to  heirs 

destinaS^s^to  whcrc  the  subjccts  of  conveyance  are  moveable — ^as,  for  example, 
heirs  of  A.  sums  of  moncy,^  personal  bonds,  the  interest  in  a  contract  of 
copartnery,*  or  a  residuary  interest  under  a  general  settlement,*  is 
equivalent  to  a  gift  of  the  subject  to  the  personal  representatives. 
If  the  subject  of  the  conveyance  is  heritable,  as  landed  estate  or 
money  heritably  secured,^  or  bonds  secluding  executors,®  a  desti- 
nation to  heirs,  however  inconsiderable  the  property  may  be,  will 
be  construed  as  a  settlement  in  favour  of  the  heir-at-law.  If  the 
settlement  embrace  both  heritable  and  moveable  estate,  a  direction 
to  convey  to  heirs  or  successors  is  held  to  import  a  trust  for  the 
heir-at-law  as  regards  the  heritage,  and  for  the  personal  represen- 
tatives ah  intestaio  as  to  the  moveable  property.'^ 
Case  where  1384.  Under  a  destination  to  A.  and  his  heirs  or  next  of  kin  it 

iusutute'shefr  ^^^  happen  that  the  testator  himself  is  the  heir  or  next 
of  kin  of  the  institute.  This  is  the  case  of  Bimie  v.  Simpson's 
Trustees?  where  moveable  estate  was  bequeathed  by  an  only  child 
to  her  mother  and  her  (the  mother's)  heirs  whomsoever,  and  it  was 
held  that  the  conditional  institution  was  inoperative  because  the 
testatrix  could  not  be  her  own,  heir,  nor  could  the  words  "  heirs 
whomsoever,"  in  the  absence  of  controlling  words  in  the  context,  be 
interpreted  in  favour  of  the  heirs  of  the  second  order. 

1385.  Under  a  gift  to  "  heirs  "  no  benefit  is  taken  by  the  widow 
of  the  institute  jure  relictce?  for  the  right  of  the  widow  is  a  jus 
crediti  and  not  a  claim  of  inheritance.     This  decision  is  of  course 


Widow  does 
not  take  as  an 
lieir  in  mobil' 
ibus. 


1  Interlocutor,  12  D.  117. 

'  Robertson  v.  BoberUon,  1766,  Hailes, 
87  ;  Kifdoeh  v.  Kinloch,  1678,  8  Br.  Sup. 
218;  JSutheriand  v.  Ikmglui  Trs.,  2d 
Nov.  1865,  4  Macph.  105. 

«  Irvine  v.  Irvine,  16  July  1851,  13  D. 
1367. 

*  Ersk.  8, 8, 47  and  48 ;  Bankton,  voL  ii, 
p.  833  ;  Pearton  v.  Corrie,  28  June  1825, 
4  Sh.  120  ;  Elair  v.  Blair,  16  Nov.  1849, 
12  D.  97 ;  and  see  Oraham  v.  Hope,  17 
Feb.  1807,  M.  "Legacy,"  App.  No.  8. 

*  Olen  V.  Stewart,  1874,  1  R.  (H.L.) 
48  ;  Murray  v.  Flint,  1774,  M.  14,952  ; 
Fairserviee  v.  White,  1789,  M.  2317; 
J>yke3  V.  Dyket,  9  Feb.  1811,  F.C.  ; 
Bowie  V.  Bowie,  23  Feb,  1809,  F.C.  ; 
Heme  V.  Watson,  1757,  5  Br.  Sup.  380  ; 


Farquharion  v.  FarquJiarson,  1756,  M. 
6596,  2290. 

•  M'Kay  v.  Robertson,  1725,  M.  8224, 
14,930.  Sometimes  moveable  subjects 
are  held  to  go  with  the  landed  estate,  in 
respect  of  the  special  intention  shown  in 
the  will,  as  in  Grant's  Trs,  v,  Orwnt,  2 
July  1862,  24  D.  1211. 

^  Blair  v.  Blair,  supra  ;  and  see  Ersk. 
8,  8,  47,  as  to  the  relative  rights  of  heir 
and  executor  under  bonds  of  corroboration 
of  heritable  debts.  The  distributive  prin- 
ciple of  construction  was  applied  to  a 
bequest  in  favour  of  heirs  through  the 
mother  in  MitchetTs  Trs.  v.  Waddell, 
1872,  11  Macph.  206. 

8  Bimie  v  Simpson's  Trs.,  1893,  20  R. 
481. 

»  Infflis  V.  Inglis,  1869,  7  M.  435. 
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applicable  to  the  case  of  a  husband  claiming  in  right  of  his  wife  chaftib  mi. 
under  the  Married  Women's  Property  Act,  188].^  In  general  a 
pecuniary  legacy  to  the  heirs  of  A.  is  a  gift  to  his  next  of  kin.  or 
statutory  representatives,  to  the  exclusion  of  his  testamentary  repre- 
sentatives;' and,  as  already  seen,  this  is  also  the  meaning  attributed 
to  a  legacy  or  disposition  of  moveables  in  favour  of  A.  and  his 
heirs,  if  the  institute  predeceases.  But  if  it  is  clear  from  the 
context  that  the  testator  meant  the  subject  to  pass  under  A.'s  will, 
the  intention  will  of  course  prevail. 

1386.  In  the  case  of  Ogilvie's  Trustees  v.  The  Kirk-Session  of  Ogihi^a  Tr». 
Dundee^  a  testator  by  his  settlement  left  the  residue  of  his  estates  liJ^^o/Dundg^ 
to  trustees  for  certain  charitable  purposes ;  and  by  a  subsequent  qnesuoned. 
testamentary  writing  he  directed  the  sum  of  £1300  to  be  invested 
on  heritable  security,  in  the  name  of  his  trustees,  for  behoof  of  his 
son  in  liferent,  the  fee  to  his  son's  child  or  children,  failing  whom, 
he  provided  that  the  said  sum  "  should  fall  and  be  paid  to  his  own 
nearest    heirs    and    assignees    whatsoever."     In    a    competition 
between  the  truster's  heir-at-law  and  the  trustees  of  the  charity, 
claiming  as  residuary  legatees,  the  Court  preferred  the  latter, 
chiefly  in  respect  of  the  presumption  (of  doubtful  application  in 
such  a  case)  that  a  testator  does  not  mean  to  die  partly  testate  and 
partly  intestate.*    The  case  of  Paton  v.  Hamilton,^  cited  by  the 
Judges  as  a  precedent,  depended  on  different  principles.    The 
question  there  was  as  to  the  succession  to  a  fund  secured  by 
marriage-contract  to  the  children  of  the  marriage,  whom  failing,  to 
the  husband  by  name,  and  his  heirs  and  assignees.    The  provision 
was  merely  in  ohligatione,  and  the  object  of  the  ultimate  destination 
was  obviously  to  reinstate  the  husband  in  the  event  of  the  marriage 
being  dissolved  without  issue  surviving;   the  words  "heirs  and 
Gissignees  "  being  adjected  as  part  of  the  style  of  the  clause  of  con- 
veyance, or,  in  English  phrase,  as  words  of  limitation.     In  this  case 
it  was  rightly  held  that  the  fund  fell  under  the  husband's  will  in 
the  event,  which  happened,  of  his  death  without  issue. 

1387.  If  it  appears  from  the  context  that  a  testator  has  used 


^  A  bequest  to  "  next  of  kin,'*  without 
reference  to  the  Statute,  will  not,  accord- 
ing to  the  English  authorities,  extend  to 
the  case  of  a  husband  or  a  wife  who  are  not 
of  kin  to  each  other  ;  but  the  widow  has 
been  held  entitled  to  a  share  under  a  gift 
to  the  person  or  persons  who  would,  under 
the  Statute,  have  been  entitled  to  the 
personal  estate  in  case  it  had  not  been 
disposed  of  by  will ;  Martin  ▼.  Olover, 
1  GoU.  269 ;  Jenkins  v.  Gower,  2  GolL 
537  ;  Starr  v.  Neuhtrry,  23  Beav.  486. 


«  ffaldane'a  Tra,  v.  Sharp  i  Trt,,  1890, 
17  R.  385  ;  and  see  Blair  v.  Blair,  1849, 
12  D.  97. 

'  Ogilvie't  Tr8,  y.  Kirk-Sestum  of 
Dundee,  18  July  1846,  8  D.  1229. 

*  See  the  opinions  of  the  Judges  on 
this  point,  8  D.  1245. 

»  PaUm  V.  Hamilton,  1797,  M.  11,876  ; 
R6b8<m  V.  Bobson,  1794,  M.  14,953.  ^nd 
see  IkmaUTa  Tra,  v.  Donald,  20  March 
1864,  2  Macph.  922. 
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ivhat  cases 
subject  to  a 
flexible  con- 
structioQ. 


OHAFTER  xLo.  the  tcrm  "  heirs  "  to  designate  "  children/'  ^  or  some  limited  class 
"  Heir,"  In  of  heirs,  cfiTect  must  of  course  be  given  to  the  interpretation  of  the 
term  which  is  furnished  by  the  will  itself.  But  the  cases  are  rare  in 
which  the  inference  supposed  can  be  clearly  deduced  ;  and  without 
the  clearest  evidence  of  intention,  a  Court  of  construction  would  not 
allow  the  general  term  "  heirs  "  to  be  bent  from  its  natural  signifi- 
cation. Where  by  a  mutual  settlement  the  granters'  estates,  heri- 
table and  moveable,  were  destined  to  the  longest  liver  of  them  in 
liferent,  "  and  to  the  heirs  of  the  longest  liver  in  fee,"  with  ulterior 
substitutions ;  and  it  was  further  provided  that  in  case  of  the 
decease  of  both  the  testators  **  without  heirs  of  their  bodies  "  the 
fee  should  be  burdened  with  a  certain  liferent  interest, — it  was  held 
that  the  first-mentioned  designation  of  heirs  was  interpreted  by  the 
proviso  in  the  sense  of  heirs  of  the  hody.^  And  so  where  a  testator 
directs  his  trustees  to  invest  the  produce  of  his  estate  for  the  benefit 
of  his  heirs,  and  afterwards,  in  a  subsequent  part  of  the  deed, 
specifies  the  heirs  to  whom  it  is  to  go,  the  specific  designation  of 
heirs  explains  or  controls  the  more  general  designation.^  A  good 
illustration  of  this  rule  of  construction  is  supplied  by  the  destina- 
tion in  Campbell's  Trvstees  v.  Campbell,^  which  was  expressed  as 
follows : — **  That  my  said  trustees  shall  pay  over  the  whole  free 
residue  and  remainder  of  my  means  and  estate  above  disponed  to 
A.  C,  my  son,  and  his  heirs,  executors,  and  successors,  hereby  declaring 
my  will  to  be  that  my  said  trustees  shall  entail  the  whole  amount 
on  the  heirs-male  of  the  said  A.  C;  whom  failing,  on  the  heirs-male 
of  D.  C;  whom  failing,  on  the  heirs  of  J.  C. ;  whom  failing,  on  the 
heirs  of  M.  P."  It  was  held  that,  as  the  truster  had  explained  the 
sense  in  which  he  used  the  words  heirs  and  successors  by  setting 


1  Matthew  ▼.  SeoU,  21  Feb.  1844,  6  D. 
718;  Baillie  t.  Seton,  16  Dec.  1858,  16 
D.  216,  see  Lord  Rutherfurd's  note.  The 
intermiDgling  of  the  words  "children"  and 
**  heirs,"  in  clauses  providing  for  the  dis- 
tribution of  personal  property  amongst 
different  families,  has  been  held  in  Eng- 
land to  warrant  a  construction  of  the 
latter  term  in  the  sense  of  the  former. 
Ab,  for  example,  in  Loveday  v.  Hopkins, 
Amb.  273,  where  the  words  were,  *'  I 
give  to  my  sister  Loveday's  heirs  £6000 
— I  give  to  ray  sister  Brady's  children 
equally  £1000;"  and  in  Pattenden  v. 
Ilobton,  22  L.J.  Ch.  697,  where  the 
testator  destined  his  estate  to  his  three 
surviving  daughters,  or  to  the  Jieirs  of 
their  bodies,  and  gave  an  equal  share  to 
the  children  of  his  deceased  daughter. 


In  both  cases  "  heirs  "  were  held  to  mean 
children. 

*  ffunter  v.  Nisbet,  14  Nov.  1889,  2 
D.  16;  and  see  Tinnoeh  v.  M*Levman, 
26  Nov.  1817,  F.C.  ;  contiu,  Thorbum 
V.  Thorbum,  18  March  1858,  20  D.  829, 
836. 

'  Orieve's  Trs.  v.  Belhune,  9  June  1880, 
8  Sh.  896.  *'  Where,"  says  Jarman,  "  a 
testator  shows  by  the  context  of  his  wiU 
that  he  intends  by  the  term  lieir  to  de- 
note an  individual  who  is  not  heir-general, 
such  intention  must,  of  course,  prevail, 
and  the  devise  will  take  effect  in  favour 
of  the  person  described  ; "  2  Jarman  on 
Wilk,  5th  ed.  920,  citing  Durmer  v. 
Phillips,  8  Drew.  39;  Rose  v.  Rose,  17 
Ves.  847,  and  other  cases. 

*  CampbdL's  Trs.  v.  Campbell,  12  May 
1838,  16  Sh.  1004. 
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forth  the  specific  destination  which  he  desired  to  be  inserted  in  the  chattobxiji. 
entail,  that  destination  must  be  held  to  be  complete,  and  that  the 
entail  ought  not  to  contain  any  general  ulterior  destination  to  the 
heirs  and  successors  of  A.  C. 

1388.  In  the  question  of  the  ascertainment  of  heirs  in  heritage,  Bflcctof  doti- 
it  is  necessary  to  distinguish  between  the  effects  of  conditional  hcin-gmoBiat 
institution  and  substitution,  for  if  the  heirs  happen  to  take  by  way  JJ^^^JjJJJjJJ^ 
of  substitution,  then  the  provision  operates  in  favour  of  the  heir  d^ftiMtfaa. 
who  satisfies  the  description  at  the  time  when  the  succession  opens ; 

as,  for  example,  if  a  testator  should  destine  heritable  estate  to 
different  members  of  his  family  in  succession,  "  whom  all  failing  the 
said  children  before  majority  or  marriage,  to  the  nearest  lawful 
heirs  of  A.  B."  ^  In  the  case  of  a  destination  to  heirs  whatsoever, 
excluding  a  certain  person  and  his  issue,  the  exclusion  will  take 
effect  at  the  first  opening  of  the  succession  to  heirs,  the  clause 
being  held  equivalent  to  a  disposition  to  the  person  next  in  order 
in  the  succession.^  Destinations  of  heritable  estate  to  heirs-general 
sometimes  give  rise  to  competing  claims  on  the  part  of  the  heirs  of 
line  and  of  conquest.  The  cases  have  been  already  examined ;  the 
heir  of  line  is  in  general  understood  to  be  designated.' 

1389.  It  has  been  found  that  the  Crown  cannot  take  under  a  Tht  Crown 
conditional  institution  of  heirs,  on  the  principle  that  the  Crown  is  ^mprehcndea 
not  one  of  the  "  heirs  of  line,'*  who  alone  are  held  to  be  compre- »?  »  ^^^^ 

tion  to  iMin- 

bended  under  a  general  designation  of  heirs.^    Lord  Glenlee  alluded  gmenO. 
to  the  privilege  which  had  been  successfully  claimed  by  the  Crown 
of  reducing  a  deathbed  deed.    This,  his  Lordship  observed,  was  a 
privilege  not  confined  to  heirs  of  line,  but  belonging  to  any  heir 
alioqui  suecessnnis.^ 

1390.  A  destination  to  A.  and  his  heirs,  although  it  imports  a  DefttioftUon  to 
conditional  institution  of  the  persons  designated  in  the  event  of  the  J^^  doL* 
previously  named   legatees  predeceasing  the  testator,  does  not  "»<>'  render  his 


^  Kirhcood  v.  Kedinff,  5  March  1842, 
4  D.  878. 

*  Crt.  of  BtrkJuU  ▼.  Ayton*8  Heirs, 
1742,  Elch.  "Succewion,"  No.  7;  M. 
14,935.  In  the  case  of  OoodtiUe  v.  Pugh, 
8  Br.  Par.  Ca.  Taml.  454,  ^rhere  estate 
was  devised  to  certain  heirs,  whom  fail- 
ing, '*to  the  right  heirs  of  me  (the 
testator)  for  ever,  my  son  excepted,  it 
being  my  wiU  he  shaU  have  no  part  of 
my  estates,  real  or  personal,"  it  was  held 
by  the  Hoose  of  Lords,  reversing  the 
judgment  of  the  K.  B.,  that  the  words 
quoted  were  inoperative,  as  the  testator 
had  no  right  heirs  except  his  son.  This 
is  characterised  by  Mr.  Jarman  (5th  ed. 


iL  922)  as  an  extraordinary  decision,  and 
most  lawyers  will  agree  with  Lord  Mam- 
field  that  the  gift  fell  to  be  coubtrued  in 
favour  of  ''those  who  would  have  been 
the  right  heirs,  if  the  son  were  dead." 

»  Chapter  XXIV.,  §  791  (Heritable 
Destinations) ;  Mitehdl't  Tri»  v.  WadddL, 
1872, 11  Maoph.  206. 

*  Torrie  v.  King*B  Bemembrcmcer,  31 
May  1832,  10  Sh.  597.  In  England, 
the  Crown  has  no  claim  under  a  bequest 
to  next  of  kin  ;  Hawkins  v.  Hawkins,  7 
Sim.  178;  Book  v.  AU.-Gen.,  9  Jur. 
N.S.  9. 

s  10  Sh.  603. 
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CHAFTBR  XLn. 

right  contin- 
gent, or  sus- 
pend the  Test- 
ing of  the 


"  Succesmrs  " 
identified  in 
constmction 
with  heirs. 


"  Assignees/' 
construction 
of,  in  desti- 
nations. 


render  the  prior  destinations  contingent  so  as  to  suspend  the  vest^ 
ing  of  the  fee  during  the  currency  of  a  liferent.  For,  as  heirs-at- 
law  are  not  supposed  to  be  nominated  in  the  character  of  favoured 
persons,  the  right  of  inheritance  given  to  them  is  sufficiently  satis- 
fied by  holding  it  to  apply  to  the  event  of  the  failure  of  the  prior 
destinations  during  the  testator's  lifetime.  After  there  is  a  possi- 
bility of  the  succession  vesting  in  the  favoured  legatees,  the  gift 
over  to  their  heirs  ceases  to  have  any  operative  meaning,  or  means 
only  that  the  succession  shall  vest — being  simply  the  expression  of 
the  legal  doctrine  that  a  vested  interest  transmits  to  heirs  and 
assignees.^ 

1391.  Thus,  where  a  lady  conveyed  the  sum  of  £1000  to  trustees, 
with  a  direction  to  apply  the  yearly  interest  as  an  annuity  to  her 
nephew  during  his  life,  the  principal  to  be  "  divided  and  applied  " 
to  certain  other  legatees  named,  "  and  to  their  respective  heirs  in 
case  of  their  death,"  and  one  of  these  legatees,  Mrs.  Brockie,  sur- 
vived the  testatrix,  but  died  before  the  expiration  of  the  life 
interest,  it  was  held  that  the  legacy  had  vested  in  her  on  the  death 
of  the  testatrix,  and  was  carried  by  her  general  disposition  to  her 
husband,  to  the  exclusion  of  her  next  of  kin.^ 

1392.  A  destination  to  ''successors"  is  held  to  be  identical 
in  meaning  with  one  in  favour  of  heirs,  and  is  applied  to  the 
persons  entitled  by  operation  of  law  to  succeed  to  the  inheritance.' 
Accordingly,  where  the  residue  of  a  trust-estate  was  destined  to  the 
"  heirs  or  successors  "  of  a  person  named,  it  was  held  that  the  words 
must  be  interpreted  according  to  the  nature  of  the  subject,  and 
that,  this  being  a  case  of  moveable  succession,  the  subject  of  bequest 
fell  to  be  divided  amongst  the  children  of  that  person.* 

1393.  "  Assignees.'* — The  conjunction  of  the  word  "  assignees  " 
with  heirs  or  executors  in  a  clause  of  conditional  institution  of 
heirs  has  not  the  effect  of  making  the  legacy  assignable  before  the 
period  of  vesting,  or  of  letting  in  the  testamentary  heirs.  The 
term  when  used  in  this  connection  is  mere  surplusage,  importing 
only  that  the  subject  may  be  assigned  by  the  person  in  whom  it 
vests.^ 


^  See  joint  opinion  in  Donaldson*  i  Trs, 
y,  Ma4!dougall-j  22  D.  1535,  which  on  this 
point  18  not  affected  by  the  reversal. 

"  Marchbankt  ▼.  Brockie,  18  Feb.  1836, 
14  Sh.  521  ;  and  see  RutseU  v.  Craw- 
ford^ 9  Trs,,  6  Feb.  1824,  F.C.  ;  and 
Smith  Y.  Leiioh,  4  Sh.  659,  N.E.  665  ; 
17  Feb.  1829,  8  W.  &  S.  366.  This 
subject  is  more  fully  considered  under 
the  law  of  Vesting,  to  which  it  properly 
belongs. 


>  O'Reilly  ▼.  Baroness  SempiU,  15  D. 
789,  25  May  1855,  2  Macq.  288  ;  Nimmo 
y.  Murray^s  Trs.,  3  June  1864,  2  Macph. 
1144. 

*  Blair  V.  Blair,  16  Nov.  1849, 12  D. 
97. 

•  BdL  V.  Ckeaipe^  21  May  1845,  7  D. 
614.  In  this  respect  the  law  of  England 
appears  to  be  different.  Where  the  word 
*'  assigns  "  is  subjoined  to  "  executors  and 
administrators  "  the  expression  is  read  as 


mm 
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1394.  "Next  of  Kin^ — ^A  legacy  to  the  testator's  next  of  kin,  chapteb xm. 
or  to  A.  and  his  next  of  kin,  operates  in  favour  of  the  nearest  in  "Next  of  kin, 
d^ree  to  the  testator  or  proposittLs  (as  the  case  may  be),  who  at  JJ^f  m^veab?e  or 
common  law  were  entitled  to  the  moveable  succession  ab  intestato,  n?i»ed  sua^- 

-_  ..111  nii-i  nn  B  8*®°»  includes 

and  who  still  have  a  preferable  right  to  the  office  of  executor,  all  who  possess 
Persons  entitled  to  share  in  the  distribution  of  intestate  succession  ^^*^^^*™<^*®*'- 
under  the  Moveable  Succession  Act  have  clearly  no  claim  under 
a  legacy  limited  to  next  of  kin.^  Next  of  kin  always  take  per 
capita;  and  this  principle  of  division  was  applied  to  a  mutual 
settlement  by  childlecs  spouses  in  favour  of  their  next  of  kin,  where 
the  settlement  did  not  direct  a  bipartite  division  between  the  two 
sets  of  representatives.* 

1395.  The  case  of  Connell  v.  Orierson^  raised  a  singular  ques-  Next  of  kin, 

..  i.     xi.  •  £         •     •!  •         •  J     i'      !•  r  when  used  in  a 

tion  as  to  the  meanmg  of  a  similar  expression  m  a  destination  of  heritable  desti- 
heritable  estate.    The  settlor,  by  two  deeds  of  entail,  destined  his  SJei^appikabie 
landed  estates  to  a  series  of  heirs-substitute,  whom  all  failing,  to  to  the  eldest. 
such  heirs  as  he  should  afterwards  nominate,  *'  and  in  case  of  no 
such  nomination,  to  my  own  nearest  of  kindred,  and  their  heirs  and 
disponees  whomsoever."    The  question  was,  whether  the  ultimate 
destination  was  equivalent  to  a  gift  to  the  next  of  kin  equally,  or 
was  a  proper  heritable  destination.    The  Court,  having  regard  to  the 
general  tenor  and  purposes  of  the  deed,  were  of  opinion  that  the 


one  of  limitation,  and  not  as  designating 
next  of  Mn ;  2  Jarman,  5th  ed.  961. 
In  other  words,  the  legacy  devolves  as  it 
would  have  done  if  it  bad  vested  in  the 
person  previoasly  named.  For  example, 
where  a  Mm  of  money  was  bequeathed  to 
a  married  lady  for  life,  and  after  her 
death  to  her  children,  with  a  power  of 
apptnntment,  and  in  default  to  the  lady's 
executors,  administrators,  and  assigns, 
and  she  died  without  leaving  issue,  and 
without  making  an  appointment,  the 
legacy  was  held  to  vest  in  her  hus- 
band as  her  administrator;  Qra^iey  v. 
BumpagCy  1  Beav.  46. 

»  Yomnff9  Tr,  v.  Jnnes,  1880,  8  R. 
242 ;  Gregory's  Trs.  v.  Aliton^  8  April 
1889,  16  R.  (H.L.)  10;  where  the 
aaiboritietare  reviewed  in  Lord  Watson's 
judgment.  The  decision  in  Sp.  Ca. 
Troiuon,  1884,  12  R.  155,  only  gave 
effect  to  the  secondary  meaning  im- 
pi cased  on  the  expression  by  a  testator, 
who  beg^  by  leaving  the  rf  sidue  to  "  my 
next  of  kin  who  would  have  been  entitled 
to  succeed  to  my  moveable  estate  had  I 
died  intestate.*'      As   to    the    primary 


meaning  of  "next  of  kin"  before  the 
parsing  of  the  Act  of  1855,  see  Lato$on  v. 
StewaH,  4  Sh.  334,  N.E.  386;  20  June 
1827,  2  W.  A;  S.  625.  In  England  the 
leading  case  of  Elmaley  v.  Young^  2  My. 
&.  K.  82,  780,  finally  settled  the  construc- 
tion of  a  designation  of  next  of  kin  to  be 
in  favour  of  the  nearest  blood  relations  in 
equal  degree  of  the  propontttSf  excluding 
persons  claiming  by  representation  under 
the  Statute  of  Distributions.  The  testator 
was  survived  by  a  brother  and  the  child- 
ren of  a  deceased  brother.  Sir  John 
Leach,  M.R.  (the  authorities  being  con- 
flicting), held  that  the  children  were  en- 
titled to  participate,  but  his  judgment  was 
reversed  on  appeal.  A  reference  to  the 
Statute,  or  to  intestacy,  would,  it  seems, 
let  in  the  statutory  representatives.  See 
also  Lord  Gottenham's  judgment  in 
Withy  V.  MawjleSy  10  CI.  ^  Fin.  215, 
cited  by  the  Lord  President  in  Yourufi 
case. 

«  Hogg  V.  Bruce,  1887,  14  R.  887. 

•  Conndl  v.  Cfrierson,  14  Feb.  1867,  5 
Macph.  379. 
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CHAPTBR  xLii.  entailer  by  these  words  meant  to  describe  his  nearest  blood  rela- 
tion  in  the  line  of  heritable  succession,  and  they  accordingly  gave 
the  estate  to  his  heir  of  line  in  preference  to  an  agnate  who  was 
one  degree  nearer  in  blood. 
"  Personal  re-  1396.  "  Personal  Bepresentatives" — This  is,  in  its  literal  sense, 
wbra^used  m'a  ^'^  indejSnite  expression,  signifying  those  who  are  liable  to  the 
destination,  creditors  of  the  ancestor  as  executors,  or  under  any  of  the  passive 
those  who  re-  title&  By  construction,  for  reasons  too  obvious  to  require  ex- 
KSSdi^titie.  plantation,  this  term  (when  used  designatively)  is  understood  to 
apply  either  to  next  of  kin  (in  the  large  sense),  or  to  executors  in 
trust  for  them.  In  the  only  case  in  which  this  expression,  as  used 
in  a  will,  was  made  the  subject  of  judicial  construction,  the  com- 
petition was  between  an  executor-nominate  and  the  children  and 
next  of  kin  of  the  institute,  and  the  Court,  by  a  unanimous 
decision,  sustained  the  claim  of  the  next  of  kin.^  But  in  a  later 
case,  where  a  marriage-contract  provided  that  the  estate  of  the 
spouses  should  be  divided  between  the  "  representatives "  of  the 
spouses,  the  Court  gave  the  fund  in  dispute  to  the  executor- 
nominate  of  the  wife,  the  Lord  President  observing  that  this  was 
a  word  which  is  used  in  many  senses,  and  that  the  testator's 
meaning  in  the  particular  case  was  clear.*  Where  a  lady,  by 
holograph  will,  directed  that  her  plate  and  other  articles  should 
"  be  divided  equally,"  without  specifying  among  whom,  the  legacy 
was  held  to  be  in  favour  of  the  next  of  kin,^  a  safe  decision,  since 
the  result  would  have  been  the  same  had  the  bequest  been  held 
void  for  uncertainty. 

1397.  " Executors" — According  to  the  latest  and  best  state- 
ment of  the  law,  this  term,  when  used  as  a  designaiio  personarum^ 


1  StewaH  v.  SUwart,  1 802,  M. "  Clause," 
App.  No.  4.  According  to  the  modem 
English  authorities,  the  literal  meaning 
of  '*  personal "  or  *'  legal  representatives  " 
(i.0. ,  persons  holding  the  office  of  executor 
or  administrator)  is  not  to  be  rejected 
without  some  evidence  of  an  intention  to 
benefit  the  persons  entitled  to  succeed 
ah  inttsUUo.  To  understand  the  cases 
(for  which  see  2  Jarman,  5th  ed.  957, 
966)  it  is  necessary  to  attend  to  the  dis* 
tinction  which  is  taken  between  imme- 
diate gifts  to  legal  representatives  and 
gifts  by  way  of  substitution.  In  the 
latter  oase,  especially  where  there  is  a 
prior  life  interest,  it  is  held  that  the 
destination  is  only  inserted  to  meet  the 
case  of  the  legatee  dying  during  the  sub- 
sistenoe  of  the  life  interest,  and  for  the 


purpose  of  giving  him  a  vested  interest 
transmitting  to  his  executors  or  assigns  ; 
per  Kindersley,  V.-O.,  m  re  Crawford, 
2  Drew.  242 ;  and  this  would  seem  to 
be  the  rule  of  construction  in  Scotland. 
But  where  the  legacy  ia  immediate,  with- 
out any  prior  life  estate,  the  destination 
can  only  come  into  operation  in  the  event 
cf  the  legatee  dying  in  the  testator's  life- 
time, in  which  case  the  legacy  could  not 
pass  to  executors  as  part  of  the  legatee's 
assets ;  and  the  destination  is  therefore 
to  be  construed  as  a  substantive  bequest 
to  the  persons  who  would  be  entitled  to 
the  personal  estate  under  the  statute  of 
distributions ;  re  Crawford,  «upra. 

'  Manaon  v.  HtUeheon,  1874, 1  R.  371. 

*  Dundas  v.  Dundas,  27  Jan.  1837,  15 
Sh.  427. 
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applies  to  the  executors  nominate  or  dative,  as  the  case  may  be.^  chapter  xlh. 
The  point  is  thus  treated  in  Lord  Kinnear's  judgment: — "The  "Executors" 
words  to  be  construed  have  a  perfectly  clear  and  well-established  ^^utoii- 
l^al  meaning,  and  they  must  receive  effect  according  to  that  nominate  for 
meaning,  irrespective  of  any  conjecture  as  to  what  the  testatrix  the  wiu,  or 
might  have  done,  if  she  had  anticipated   the  event  wliich  has  daSver^** 
happened  when  tlie  will  was  written.    ...     In  the  event  of  the 
legatee  predeceasing  the  testatrix,  she  gives  his  share  of  the  residue 
to  his  'executors  and  i-epresentatives  whomsoever.'     That  these 
words  will  include  executors  designate  as  well  as  next  of  kin 
appears  to  me  to  be  beyond  all  question.     They  are  sufficiently 
general,  as  the  testatrix  uses  them,  to  embrace  all  classes  of  persons 
who  by  any  possibility  may  stand  in  the  position  of  executors  and 
representatives  to  the  legatee.    They  become  specific  when  the 
death  of  the  legatee  has  fixed  the  cliaracter  of  executor  and  repre- 
sentative upon  one  and  not  another  of  the  various  persons  who 
might  possibly  have  stood  in  that  relation  towards  him."  *    Accord- 
ingly, the  executor-nominate  of  the  institute   was  preferred  in 
competition  with  the  next  of  kin. 

1398.  But  where  the  gift  is  to  "  heirs  and  executors,"  or  "  Heirs  and 
"  executors  and  next  of  kin,"  the  more  flexible  word  " executors "  m^n8h"irs 
necessarily  receives  a  construction  consistent  with  the  associated »'»  mobiioms. 
words,  and  is  limited  to  executors  claiming  by  a  beneficiary  title. 
In  Lavcson  v.  Stewart^  under  a  mutual  settlement  legacies  were 
bequeathed  subject  to  a  declaration  that  in  the  event  of  the  death 
of  any  of  the  legatees  prior  to  the  death  of  the  surviving  testator, 
his,  her,  or  their  legacy  or  legacies  should  thereby  fall  and  belong 
to  their  executors  or  next  of  kin.  Under  this  provision  a  legacy 
was  competed  for  by  the  husband  of  the  original  legatee,  claiming 
in  the  character  of  her  executor-nominate  and  universal  disponee, 
and  by  the  legatee's  next  of  kin.  The  Judges  considered  it  to  be  a 
question  of  difficulty  and  importance  whether  the  words  executors 
or  next  of  kin  were  to  be  interpreted  disjunctively,  or  as  terms  of 
equivalent  import.  At  first  they  were  equally  divided  on  the 
question,  but  after  a  hearing  in  presence,  judgment  was  given  in 
favour  of  the  next  of  kin,  and  that  judgment  was  affirmed  on 
appeal.  In  the  House  of  Lords  the  two  expressions  were  treated 
as  identical  for  the  purposes  of  the  settlement.^    So  where  a  tes- 

-    ^  SeotiCi  Exrs.  y.  Methwn*9  ExTg.,  1890,  was  as  to  the  ascertainment  of  execntors 

17  R.  3S9  ;  and  see  Dove  y.  Smith,  1827,  ab  inteHato  (1870,  9  Macph.  282). 

5  S.  784,  N.E.  684.  *  Lawtan  y.  SUwai%  4  Sh.  884,  N.E. 

*  17  R.   890.    In  Ewwrt  y.   CoUom,  886 ;  20  June  1827,  2  W.  &  S.  625. 

there    were   no  testamentary  repreeen-  ^  See  the  opinion  of  the  M.R.,  2  W. 

tatiyet  of  the  institute,  and  the  question  ^   S.   636  ;    compare  Ead  of  Stair  v. 

Jkdrymple,  6  D.  904. 
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"  Heirs  and 
children,"  how 
coDstnied  in 
niarriag6-con> 
tracts : 


cHArriR  xm.  tator  began  by  declaring  his  intention  to  leave  his  property  to 
certain  legatees  named,  their  "  heirs  and  assignees,"  and  went  on 
to  provide  that  in  case  of  the  death  of  the  persons  named  the 
"  heir  "  of  the  person  predeceasing  should  be  entitled  to  the  heri- 
table estate,  and  the  "  executors  "  should  be  entitled  to  the  money, 
the  heirs  m  mobilibus  were  rightly  held  to  be  entitled  to  the 
money.^  The  subject  of  the  effect  of  the  Moveable  Succession 
Act  on  bequests  in  favour  of  heirs  and  executors  made  before  the 
passing  of  the  Act  is  considered  in  the  sequel.* 

1399.  "Heirs  and  Children" — In  marriage-contract  destina- 
tions, the  terms  "  children  "  and  "  bairns  "  are  sometimes  used  in 
connection  with  the  word  **  heir."  In  such  cases,  the  word  "  heir  " 
is  the  governing  term,  and  gives  the  law  of  the  succession,  unless 
this  construction  is  contradicted  by  an  intention  manifested  in 
some  other  part  of  the  settlement.  Thus,  a  destination  of  move- 
able estate  to  heirs  and  children  of  the  marriage  would  in  the 
ordinary  case  be  equivalent  to  a  bequest  of  the  subject  to  the 
granter's  personal  representatives,  though  it  is  said  that  a  power 
reserved  to  provide  for  the  younger  children  would  by  implication 
give  the  fee  to  the  heir-at-law ;  for  the  law  would  not  presume  an 
intention  to  create  a  burden  on  the  fee  in  favour  of  the  fiars  them- 

in  dispositions  sclves.'  On  the  Other  hand,  a  destination  of  heritage  to  heirs 
and  bairns  has  been  interpi'eted  as  a  gift  to  the  whole  children,  as 
in  settlements  of  burgage  property  ;*  or  where,  from  the  position 
of  the  settlor,  it  was  presumed  that  he  could  not  have  intended 
to  preserve  the  estate  in  his  family;^  or  where  an  intention 
to  provide  for  the  whole  family  was  deducible  from  the  terms 


of  heritable 
estate. 


1  Sp.  Ca.  StoddaH's  Tn„  1870,  8 
Macph.  667. 

'  Section  II..  infra,  and  see  Maxwell  v. 
Maxwell,  24  Dec.  1864,  8  Maoph.  818  ; 
Nimtno  ▼.  Murray* ^  Trt,,  2  Maoph. 
1144  ;  and  Cockbum'a  Trs.  v.  Dundas, 
2  Macph.  1185.  The  distinction  stated 
in  §  1396,  note  1,  with  reference  to  the 
construction  in  England  of  bequests  to 
personal  representatives,  is  also  applicable 
to  »  designation  of  '*  executors  and  ad- 
ministrators.'* Where  such  legacies  take 
effect  immediately  on  the  testator's  death, 
they  have  been  held  to  operate  in  favour 
of  the  next  of  kin,  including  persons 
taking  under  the  Statute.  See  par- 
ticuhbrly  Palin  v.  Hills,  1  My.  Sl  E. 
470,  where  the  ultimate  decision  of  Lord 
Brougham  was  given  in  this  sense.  Where 
the  designation  is  found  to  apply  to  the 
person  holding  the  office  of  executor  or 


administrator,  the  law  is  weU  settled  that 
he  does  not  take  the  fund  beneficially,  but 
as  part  of  the  personal  estate  of  the  pro- 
positus,— Stocks  V.  Dodtley,  1  Keen,  825  ; 
Dixon  V.  Dixon,  21  Bear.  129 ;  unless  an 
intention  to  give  the  fund  beneficially  is 
expressed,  as  in  the  case  of  Wallis  v. 
Taylor,  8  Sim.  241,  where  a  fund  was 
given  to  the  testatrix's  daughter  for  life, 
and  after  her  death  to  her  executors,  &o. , 
"for  their  use  and  benefit  absolutely." 

'  Bankton,  vol.  ii  p.  838  ;  ScoU  v. 
Scott,  1684,  M.  12,842 ;  but  see  eontra, 
DoUar  v.  Dollar,  1792,  M.  13,008. 

*  Fairservice  v.  WhiU,  1789,  M.  2817  ; 
but  see  as  to  burgage  lands  DoUar  y. 
Dollar,  supra. 

B  Rankine  v.  JRankine,  1786.  M.  14,981, 
Elchies'  Notes,  800  ;  ScoU*s  Crs.  v.  Scott, 
1760,  M.  985. 
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^ 


of  the  settlement.^  With  n^ard  to  conquest  heritage,  the  chapter  iul 
authorities  are  conflicting,^  although  the  later  decisions  are 
favourable  to  the  right  of  the  whole  children  in  the  case  of  a 
general  destination  of  conquest  to  heirs.'  The  reason  for  giving  a 
preference  to  the  whole  children  in  destinations  of  conquest  heri- 
tage is  thus  forcibly  stated  by  Lord  Eskgrove,  in  a  passage  preserved 
by  Lord  Fraser :  *  *'  Where  it  (the  expression  '  heirs  and  bairns ') 
occurs  in  settlements  of  money,  I  am  clear  that  the  sum  descends 
among  the  whole ;  and  this  is  also  just  in  considering  settlements 
of  conquest,  where  land  is  acquired  under  them,  because  it  is 
acquired  with  money.  But  in  settlements  of  special  heritage, 
especially  if  not  bui^hal,  the  word  heirs  limits  the  application  of 
the  word  bairns,  and  indicates  that  the  bairns  were  meant  to  take 
in  their  order  seriatim  as  the  law  should  call  them."  ^ 

1400.  Where  terras  designative  of  issue  are  used  without  the  « children," 
adjection  of  the  word  "heirs,"   construction  is  excluded;  ai^d ^j^l^^''^"®* 
accordingly,  whether  the  destination  be  to  bairns,*  or  to  children  of  flexiWe  con- 
the  marriage,  the  succession,  whether  in  lands,^  heritable  securities,^  cept  in  Con- 
or moveable  estate,®  vests  in  the  whole  children  equally,  subject  i?J^|J^'!.''*^ 
to  the  conditions  of  the  will.     In  a  destination  of  money  or  move- 
able estate  to  "  daughters  or  heirs-female,"  daughter  is  held  to  be 
the  governing  term,  and  it  is  not  necessary  that  the  daughter 
taking  the  provision  should  be  an  heir-at-law.^^    A  general  assigna- 
tion by  a  father  to  children  of  a  second  marriage  of  an  equal  share 
and    proportion,  along  with  his  other  children  by  his  former 
marriage,  of  all  his  estate  and  effects,  heritable  and  moveable,  vests 
the  succession  in  the  children  of  both  marriages  equally  per  capita}'^ 
If  a  testator  declares  that  the  provisions  secured  by  his  antenuptial 
contract  in  favour  of  "  the  children  of  the  marriage  "  shall  be  taken 


1  WiUoMv.  WiUon,  1769,  M.  12,845, 
Hafle?,  313 ;  Lamond  v.  Lamond,  1776, 
M.  "  P^vision  to  Hein,'*  App.  No.  1 ; 
and  see  Enk.  3,  8,  '48;  Campbell  t. 
CampbeU,  1739,  5  Br.  Sap.  214. 

'  WtUong  y.  WUton,  RarUeint  v.  Ran- 
iine,  9upra  ;  AUardice  v.  Smarts  12  Feb. 
172^  Rob.  App.  Ca.  399 ;  Campbdl  v, 
CampbtU,  9Vpra  ;  and  see  ^tair,  3,  5,  52, 
IHrL  &  St.  92,  in  favour  of  the  children  ; 
and  eontra,  Bankton,  3,  5,  50  (voL  IL  p. 
338) ;  BeU'B  Prin.  S  1977,  compare  § 
1963. 

s  Ponton  ▼.  TroUery  24  Jan.  1832,  4 
Jar.  401. 

*  2  Fraser,  2d  ed.  p.  1405. 

•  MS.  note  on  Fairservice  v.  White, 
1789,  Hnme*B  Sess.   Papers.      On  this 


sabject  see  the  cases  coQeoted  in  Mor. 
Diet  ^  Provisions  to  Heirs  and  Children,'' 
section  1. 

•  Brown  v.  Brown,  1680,  M.  12,842 
and  2375.  See  Orant  ▼.  Gtmn*i  Trs.,  28 
Feb.  1833,  11  Sh.  484. 

'  HerrUi  v.  UerrieM,  1806,  Hume,  628  ; 
WiUon  V.  WiUon,  14  Jane  1811,  Hume, 
534 ;  Kibble  v.  Steventon's  Trs,,  16  Feb. 
1832,  10  Sh.  341. 

»  Carnegie  v.  Clark,  1677,  M.  12,840. 

>  Wadddl  V.  Pollock,  19  June  1828, 
6  Sh.  999. 

10  Crs.  o/Redhouse  v.  Glass,  M.  2306  ; 
5  Dec.  1744,  6  Pat.  681 ;  Swing  v. 
MUler,  1747,  M.  2308. 

"  Banner  man  v.  Bannerman,  15  Dec. 
1801,  Hume,  130. 
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CHAFTKR  zui.  ill  satisfaction.of  legitim  and  execulry,  the  exclusion  of  legitim  is 
held  to  apply  to  the  heir  as  well  as  to  the  younger  children,  though 
the  heir's  provision  consists  of  an  heritable  estate  upon  which  the 
younger  children's  provisions  are  secured.^ 
"Issue "com-  1401.  " Issue"  ** Descendants" — The  term  "issue"  has  no 
MendantelTf  technical  meaning  in  the  law  of  Scotland,  and  in  the  previous 
every  degree,  edition  of  "  Wills  and  Succession  "  it  was  stated  by  the  writer  that, 
in  the  absence  of  explanatory  expressions  to  the  contrary,  the  word 
"  issue  '*  would  be  held,  in  accordance  with  the  ordinary  use  of 
language,  to  include  descendants  of  every  degree,  meaning  thereby 
that  descendants  of  the  second  generation  would  be  entitled  to  tho 
share  of  a  predeceasing  parent.  But  in  the  case  of  Young's 
Trustees?  where  the  question  was  whether,  under  the  designation 
of  "  issue,"  grandchildren  were  entitled  to  their  deceased  parents' 
shares,  it  was  implied,  if  not  said,  by  the  Judges  of  the  First 
Division  of  the  Court,  that  "  issue,"  according  to  the  ordinary  use 
of  language,  was  synonymous  with  "  children,"  and  did  not  in  the 
case  under  consideration  include  grandchildren.  The  writer  has 
read  this  decision  with  some  surprise ;  and  after  the  expressions  of 
opinion  by  the  Law  Lords  in  Tdacdonald  v.  Scott  (where  Young's 
case  was  quoted)  he  conceives  that  the  decision  can  no  longer  be 
maintained.*  The  question  is  solved  by  a  very  simple  test 
Suppose  a  gift  of  moveable  estate  to  A.  for  life,  with  a  declaration 
that,  in  case  of  the  death  of  A.  without  leaving  lawful  issue,  the 
legacy  shall  go  to  B.  A.  dies  survived  by  one  descendant,  a  grand- 
child. According  to  the  decision  in  question,  the  grandchild  would 
take  no  benefit  unless  it  could  be  shown  from  the  context  that  the 
testator  meant  to  include  grandchildren  in  the  gift.  This  cannot 
be  right ;  and  indeed  it  will  be  generally  admitted  that  the  expres- 
sion '*  failure  of  issue "  of  an  individual  means  the  exhaustion  of 
the  line  of  descent  traceable  from  that  person.  It  would  be  un- 
fortunate if  this  decision  should  become  a  precedent,  because  it  is 
more  than  doubtful  whether  the  descendants  of  persons  who  are  only 
conditionally  instituted  (and  **  issue  "  are  usually  in  the  position  of 
conditional  institutes)  are  entitled  to  the  benefit  of  the  conditio  si 
sine  liberis  decesserit. 
"Deacen-  1402.  The  term  "  descendants"  when  used  designatively  (not  as 

ouymou^with  *  word  of  destination  in  a  conveyance  of  heritable  estate),  appears 
issue.  iq  ^e  synonymous  with  "  issue,"  *    The  question  whether  issue  take 

^  MaiUand  v.  MaiOand,  14  Dec.  1843,  *  See  L.R.  App.  Ca.  (1898),  pp.  651» 

6  D.  244  ;  KeiOC*  Trt.  v.  Keith,  17  July  668. 

1857, 19  D.  1040.  *  Compare    Thotfuon  y.    Cumheriand, 

3  Youns/'i  Trt.    v.   M'Nah,  1883,   10  16  Nov.   1814,  F.O.,  with  Orohanu  ▼. 

R.  1165.     But  see  ewUra,  18  R.  827,  per  Orakcme,  14  June  1825,  1  W.  &  S.  S54. 

Lord  PreBident  Ing^lis.  See  Best  v.  SUmeheiper,  34  L.  J.  Ch.  849. 
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per  capita  or  per  stirpes  is  considered  in  the  second  section  of  this  chaptibiiji. 
chapter. 

1403.  "  Family"  **■  Houser — In  the  earliest  case,  so  far  as  we  " Family,- 
have  observed,  in  which  the  term  '^  family  "  fell  to  be  construed  as  vaient  in  uMan- 
a  word  of  designation,  it  was  held  to  be  synonjrmous  with  children;^  or'oni?''^'** 
but  it  was  afterwards  held,  on  a  considered  judgment,  that  "  the 
term  *  family '  is  more  comprehensive  than  '  children,'  and  prima 
fade  excludes  delecttts  persona:,  and  includes  descendants."  ^  In  a 
later  case  the  construction  of  "  children  "  was  reverted  to.'  Where 
the  will  of  a  father  contained  an  expression  of  a  wish  that  the  share 
of  one  of  his  sons  should  be  so  invested  as  that  there  might  be 
something  ''  for  his  family  "  at  his  death,  this  was  held  not  to  have 
the  effect  of  limiting  the  son's  interest  to  a  liferent,  or  constituting 
a  trust  for  the  benefit  of  his  children.*  The  word  "  house,"  when 
used  in  the  sense  of  family,  being  indefinite  as  to  number,  seems  to 
admit  more  readily  of  a  construction  which  would  carry  the  subject 
either  to  the  heir  in  heritage  or  to  the  personal  representatives, 
according  to  the  nature  of  the  subject.  In  the  case  of  Maitland  v. 
Maitland,  this  expression,  used  designatively  in  a  bequest  of 
residue,  was  held  to  designate  the  heir-at-law,  in  respect  of  the 
intention  deduced  from  the  context.'^ 

1404.  " Relations^'    " Nearest    Selations**    "  Cousins"    i:e. — A  " ReUtions " 
legacy  to  relations  is  not  void  for  uncertainty.*    Prima  facie,  the  SSSi6!tt**"n* 
designation  applies  to  the  next  of  kin,  or  heirs  in  nndbUilms,  but  it  >«»  a  differeBt 
may  be  explained  by  the  context  to  include  relatives  {eg.,  collaterals  by  the  context, 
of  the  half-blood  or  matenial  relations),  who,  though  not  of  the  next 
of  kin  according  to  law,  are  popularly  considered  as  in  the  same 
degree  of  proximity.^    Where  no  special  meaning  is  suggested  by 

^  F}fjf€  ▼.  Fiffftf  13  Joly  1841,  3  D.  danghten  in  raooessioii,  and  tlie  penon- 

1205.    The  English  cases  are  too  name-  alty  to  all  the  children  as  joint  tenants. 

I0U8  to  admit  of  an  ahstract  being  given.  '  Irvine  ▼.  Irvine^  1873,  11   Macph. 

The  rnle  is,  that  the  word  ^  family  *'  is  892  ;  see  p.  895,  per  Lord  Moncreiif. 

preaomed  to  mean  ike  heir  when  em-  '  Lcw*%  Tr$.  t.    WhUvforih,  1892,  19 

ployed  in  a  devise  of  real  estate,  and  to  R.  431. 

mean  the  personal  representatives  when  *  Alexander   v.   Alexander,    12    Deo. 

nsed  in  relation  to  personal  estate.     The  1849,  12  D.  349. 

law  appears  to  be  settled  by  the  judgment  '  Maitland  v.  Maitland,  15  Jan.  1864, 

in  White  v.  Briggi,  15  Sim.   17,  where  2  Macph.  417. 

the  testator  gave  his  real  and  personal  *  Williamson  v.  Oardiner,  and  other 

estate  to  bis  wife  for  life,  and  after  her  cases  dted  infra, 

death  to  his  nephew ;  but,  apprehending  ^  Seott  v.  Scott,  14  D.  1057,  10  May 
his  nephew  might  require  control,  he  1855,  2  Maoq.  281.  So  aLso,  in  Norris 
directed  it  to  be  secured  for  the  benefit  of  v.  Norris,  11  I>eo.  1889,  2  D.  220,  a 
his  family.  Lord  Cattenham  held  that  legacy  to  the  testator's  nephews  and 
the  intention  was  to  secure  the  succes-  nieces  was  held  to  comprehend  a  nephew 
•ion  in  the  coarse  prescribed  by  law,  and  and  a  niece,  the  children  of  a  sister- 
decreed  the  real  estate  to  be  secured  to  uterine,  in  respect  of  intention  inferred 
uses  in  strict  settlement  on  the  sons  and  from  the  context ;  and  see  Hamilton  v. 

WhiUhead,  22  Jan.  1833,  11  Sh.  802. 
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Coustrnction, 
how  affected 
by  the  a^jec 


CHAPTER  xui.  the  context,  a  bequest  of  personal  estate  in  favour  of  relations, 
whether  of  the  testator  or  of  a  person  named  in  the  will,  vests  in  the 
heirs  in  mobilibus  of  the  propositus,  according  to  the  provisions  of 
the  Moveable  Succession  Act,  as  was  held  in  Williamson  v. 
Gardiner  ^  and  other  cases.  For  the  same  reasons,  we  should  con- 
sider that  where  the  subject  of  the  legacy  was  heritable  estate, 
the  designation  would  apply  to  the  heir-at-law.*  The  expression 
''second  cousins"  has  been  held  to  include  first  cousins  once 
removed,  in  respect  of  evident  intention.* 

1405.  A  difl'erent  principle  of  interpretation  comes  into  opera- 
tion where  a  faculty  of  distribution  or  selection  is  annexed  to  the 

*i?;.°/".P?.'^®^  legacy.     In  such  cases,  the  circumstance  that  the  benefit  of  the 

of  distnbution.      o     •'  ' 

bequest  is  confined  to  selected  persons,  is  a  reason  for  inferring  that 
the  selection  is  to  be  made  from  a  wider  range  of  objects  than  those 
comprised  in  the  legal  order  of  succession.  Accordingly,  bequests 
of  personal  estate,  to  be  divided  ''equally  amongst  relations  not 
herein  named,"  * — or  to  any  of  the  testator's  "  blood  relations  "  that 
the  disponee  should  think  the  most  fit,^ — to  such  of  the  testa- 
tor's "  mother's  relations  "  as  his  trustees  should  appoint,*^ — to 
such  of  the  testator's  "  friends  or  relations  "  as  might  be  pointed 
out  by  his  wife,  with  the  approbation  of  the  majority  of  his  trus- 
tees,^— to  the  testator's  "  poorest  friends  and  relations,  whom  he 
might  have  forgot," ^ — and  bequests  to  "poor  descendants," •— 
have  been  construed  as  implied  trusts,  to  be  administered  at  the 
discretion  of  the  executors  or  trustees  for  the  benefit  of  selected 


^  WUliamson  v.  Gardiner,  17  Nov. 
1865,  4  Macph.  66 ;  Cunningham"»  Trs, 
V.  Cunningham,  1891,  18  R.  880 ;  John- 
9Um*8  Trs.  v.  Johnston,  1891,  18  R.  823. 

'  According  to  the  law  of  England,  a 
legacy  to  ''relations"  vests  in  the  per- 
sonal representatives  under  the  Statute 
of  Distributions  ;  2.  Jarman,  5th  ed.  972, 
and  cases  there  cited  ;  and  thia  construc- 
tion is  extended  to  devises  of  real  estate ; 
Doe  d.  ThtoaUes  v.  Orr,  1  Taunt  263. 
But  the  reference  to  the  Statute  is  only 
for  the  ascertainment  of  the  objects  of 
the  bequest,  not  for  the  computation  of 
the  shMos  to  be  taken  ;  and  if  the  will  is 
silent  on  this  subject,  the  property  is  to 
be  distributed  amongst  the  legatees  per 
capita;  Att.-Gen.  v.  Doyley,  7  Ves.  58, 
note,  2  Jarman,  974,  2  Sugden,  Pow.  7th 
ed.  p.  246 ;  Tiffin  v.  Longman,  15  Beav. 
275.  The  cases  where  the  distribution 
has  been  appointed  to  take  place  per 
ttirpes  amongst  a  class  of  objects  de- 
signated by  the  testator,  in  respect  of 


the  presumed  intention,  have  been  col- 
lected in  a  note  to  2  Jarman,  974. 

In  England,  relations  by  affinity  may 
be  held  to  be  comprehended  in  such  be- 
quests by  force  of  expressions  clearly 
applicable  to  them,  as  in  the  case  of  a 
bequest  to  relations  "  by  blood  or  mar- 
riage ; "  Devitme  v.  Mellish,  5  Yes.  529  ; 
or  to  relations  "on  both  sides,"  as  in 
Frogley  v.  PhiUipt,  6  Jur.  N.S.  641. 

'  JDrylie's  Factor  v.  ItobeHson,  1882, 
9  R.  1178. 

*  Wharrie  v.  Wharrie,  1760,  M.  6699, 
8086. 

B  Murray  v.  Fleming,  1729,  M.  4075. 
^  SnodgroM  v.    Bttchanan,    1806,    M. 
'*  Service  of  Heirs,"  App.  No.  1. 

7  Criehton  v.  Grierton,  4  Sh.  653,  N.B. 
561  ;  26  July  1828,  8  W.  &  S.  329. 

8  Brown's  Trs,  v.  His  Rdations,  1762, 
M.  2318. 

•  Caimie  v.  Cairnie*s  Trs,,  14  Nov. 
1837,  16  Sh.  1  ;  Macnair  v.  Maenair, 
1791,  M.  16,210. 
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persons  aiiswering  to  the  designation.     In  the  case  of  a  trost  for  chawikxlil 

behoof  of  descendants,  or  other  relations  to  be  selected  by  trustees, 

the  declinature  or  failure  of  the  trustees  will  cause  the  legacy  to 

lapse ;  ^  for  in  this  case  the  power  of  selection  is  held  to  be  essential 

to  the  execution  of  the  trust  purpose,  and  not  merely  incidental  to 

it,  as  in  the  case  of  a  selection  of  objects  of  charity.* 

1406.  A  trust  in  favour  of  relations  to  be  selected  or  nominated  Pover  of  <!!•- 
trustees  includes  relations  of  the  mother's  side  as  well  as  of  the  j^noog  rU- 
feither's.*    And  in  a  case  where  a  trust  was  created  to  divide  a**<**.™*7'^ 

excrcue<l  in 

certain  part  of  the  testamentary  estate  "among  my  relations  m  faTourorm*. 
such  proportions  as  the  trustees  may  think  proper,  or  as  I  may  „  ^^i  u 
direct,"  and  the  surviving  trustee  executed  a  deed  of  distribution 
assigning  large  shares  of  the  estate  to  distant  relatives  of  the  tes* 
tator,  and  smaller  shares  to  his  next  of  kin,  the  deed  was  sustained 
as  a  valid  execution  of  the  power,  the  Judges  being  of  opinion  that 
the  term  "  relations "  comprehended  all  who  could  show  a  trace- 
able relationship  to  the  testator.* 

"  Sermnis." — The  three  cases  noted  below  mav  be  referred  to.* 


SECTION  IL 


Ascertainment  of  the  Objects  with  kefkrence  to  Time, 
AND  Change  of  Domicile,  and  Mode  of  Division. 

1407.  The  question  at  what  period  of  time  the  persons  answer- 
ing to  the  designation  are  to  be  ascertained,  involves  the  considera- 
tion of  changes  affecting  the  relation  of  ancestor  and  heir,  which 
may  be  due  either  to  events  determining  the  right  of  inheritance — 
as  births,  marriages,  and  deaths — or  to  alterations  in  the  law  of 


succession  subsequent  to  the  date  of  the  testamentary  instrument. 
In  the  case  of  a  change  of  domicile  on  the  part  of  the  testator, 
the  further  question  arises,  to  which  system  of  law  the  designation 


^  RohMt  Judicial  Paetor  v.  Macrae, 
1898,  20  R.  858;  Dick  v.  Ferffu$(m^ 
1758,  M.  7446;  and  see  Hamilton  v. 
Whitehead,  22  Jan.  1833,  11  Sh.  302. 

'  In  the  construction  of  aimple  bequests 
to  "poor"  or  "necessitous"  relations, 
theee  epithets  have  been  disregarded  by 
the  English  Judges  as  being  too  uncertain ; 
see  the  cases  in  2  Jarman  on  WiUs,  5th 
ed.  p.  978.  When  accompanied  by  a 
power  of  distribution,  such  bequests  ap- 
pear in  several  case  to  have  been  con- 
sidered as  a  species  of  charitable  trust, — 
Ibooc  v.  Defriez,  17  Ves.  378,  note ;  Bruia- 
VOL.  U. 


den  V.  Wooldndge,  Amb.  507.  In  Mahon 
V.  Savage,  1  Sch.  &  Lef.  Ill,  it  was  laid 
down  by  Lord  Redesdale  that,  in  cases  of 
this  description,  the  executors  have  a  dis- 
cretionary power  of  distribution,  and  need 
not  include  all  the  testator's  poor  relations. 

»  Brovm'a  Trs.  v.  His  delations,  1762, 
M.  2318. 

*  M^Cormack  v.  Barber,  26  Jan.  1861, 
23  D.  398. 

»  Brown  v.  MaxufeWt  Exr$,,  1884,  11 
K.  821 ;  Stirling  Maxwell's  Exr$.  v.  Oraivt, 
1886,  18  R.  854  ;  M*Intyre  v.  Pairrus 
Trt.,  1863,  2  Macph.  94. 
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CHAFTIR  ZUL 


Question  stated 
with  reference 
to  changes  de- 
pending on  the 
element  of 
time. 


Beqnest  to  tes- 
tator's execu- 
tors, vesting 
at  death. 


Bequest  to  tes- 
tator's execu- 
tors, vesting 
being  post- 
poned. 


of  heirs  has  relation,  whether  to  the  law  of  the  testator's  domicile 
at  the  date  of  the  execution  of  the  will,  or  to  the  law  of  his  ultimate 
domicile.  Lastly,  there  is  the  question  whether  children  or  issue 
take  per  capita  or  per  stirpes.  These  questions  will  be  considered 
in  their  order. 

1408.  First :  The  time  at  which  the  relation  of  ancestor  and  heir 
is  to  he  ascertained  affects  indirectly  the  succession  under  a  desiffnatio 
personarum.  Strictly  speaking,  those  only  ought  to  be  considered 
heirs  to  whom  that  title  devolves  by  the  death  of  the  ancestor,  or, 
in  the  case  of  heritable  estate,  by  service  as  heir.  But  it  is  not  to 
be  overlooked  that  a  testator  may  designate  as  heirs  persons  who 
are  not  strictly  entitled  to  the  designation ;  and  where  a  bequest 
is  clearly  designed  for  the  benefit,  not  of  the  actual  legal  represen- 
tatives, but  of  those  who  would  be  entitled  to  succeed  in  respect  of 
proximity  of  relationship  at  some  subsequent  period,  effect  will  be 
given  to  the  expressed  intention.  Several  cases  may  be  dis- 
tinguished. 

1409.  (1.)  Where  the  bequest  is  to  the  testator's  heirs  in 
mobilibus  or  next  of  kin,  and  the  succession  vests  at  death,  no 
difficulty  can  arise.  The  fund  is  then  immediately  divisible 
amongst  the  persons  who  would  be  entitled  to  the  succession  in 
the  case  of  intestacy,  or  who  are  in  fact  the  next  of  kin,  as  the  case 
may  be.^ 

1410.  (2.)  Where  the  bequest  is  to  the  testator's  heirs  in 
mobiliims  or  next  of  kin,  and  the  vesting  of  the  succession  is  post- 
poned, the  simplest,  and  in  principle  the  correct  rule,  is  that  which 
gives  the  succession  to  such  of  the  testator's  heirs  in  mobilibus  or 
next  of  kin  as  survive  the  period  of  vesting,  or  their  represen- 
tatives, the  character  of  heir  or  next  of  kin  being  always  ascer- 
tained with  reference  to  the  time  of  the  testator's  death.^  This 
was  the  principle  adopted  in  the  ascertainment  of  the  persons  who 
were  entitled  as  next  of  kin  to  the  proceeds  of  accumulations  of 


1  "Where,"  says  Mr.  Jarman,  "a 
devise  or  bequest  is  simply  to  the  testa- 
tor's own  next  of  kin,  it  necessarily  ap- 
plies to  those  who  sustain  the  character 
at  his  death.  It  is  equally  clear  that 
where  a  testator  gives  real  or  personal 
estate  to  A.  (a  stranger)  during  his  life, 
or  for  any  other  limited  interest,  and 
afterwards  to  his  own  next  of  kin,  those 
who  stand  in  that  relation  at  the  death  of 
the  testator  will  be  entitled,  whether 
Uving  or  not,  at  the  period  of  distribu- 
tion." (5th  ed.  ii.  981,  citing  Ha/rring- 
ton  V.  Harte,  1  Cox,  131.) 

^  This  is  also  the  rule  of  construction 


in  England,  as  fixed  by  the  case  of  Spink 
V.  Lewis,  8  Br.  Ch.  Ca.  365.  The  testator 
directed  his  personal  estate,  and  the  pro- 
duce of  certain  real  estate,  to  be  laid  out 
for  accumulation  for  ten  years,  and  then 
a  certain  part  thereof  to  be  divided 
amongst  such  of  his  next  of  kin  and  per- 
sonal representatives  as  should  be  then 
living.  Lord  Thurlow  ruled  that  the 
next  of  kin  at  a  testator's  death,  sur- 
viving the  specified  period,  were  entitled  ; 
for,  said  his  Lordship,  it  wafi  plain  that 
the  testator  meant  some  class  of  persons 
of  whom  it  was  doubtful  whether  they 
would  live  ten  years. 
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income  beyond  the  period  allowed  by  the  Thellusson  Act^  In  the  cBAmRiui. 
second  case  of  Lord  v.  Colvin  the  same  principle  was  applied  to  a 
case  of  lapsed  succession,  where  the  lapse  was  caused  by  the  death 
of  the  residuary  legatees  after  the  opening  of  the  succession  but 
before  the  period  of  vesting.^  Any  doubt  which  existed  on  this 
subject  is  removed  by  the  decision  of  the  House  of  Lords  in  the 
very  important  case  of  Oregory*8  Trusiees^  The  rule  of  construc- 
tion applicable  to  such  cases  was  said  by  Lord  Watson,  who 
delivei-ed  the  judgment  of  the  House,  to  be  necessarily  identical  in 
England  and  Scotland,  as  depending  only  on  testamentary  inten- 
tion, and  was  thus  stated :  "  In  cases  where  a  testator  or  settlor,  in 
order  to  define  the  persons  to  whom  he  is  making  a  gift,  employs 
language  commonly  descriptive  of  a  class  ascertainable  at  the  time 
of  his  own  death,  he  must  prima  fade,  and  in  the  absence  of  ex« 
pressions  indicating  a  different  intention,  be  understood  to  refer  to 
that  period  for  the  selection  of  the  persons  whom  he  means  to 
favour.  In  my  opinion,  the  rule  has  no  other  effect  than  to  at- 
tribute to  the  words  used  their  natural  and  primary  meaning, 
unless  that  meaning  is  displaced  by  the  context."^  In  that  case, 
by  a  postnuptial  contract  the  spouses  conveyed  each  to  the  other 
in  case  of  his  or  her  survivance  in  liferent,  and  to  the  children  of 
the  marriage  in  fee  (subject  to  powers  of  division  and  of  testa- 
mentary disposal  in  certain  events)  their  whole  estates ;  failing 
issue  surviving  and  the  exercise  of  the  power,  the  settled  estate  of 
the  husband  was  to  "  fall  to  and  become  the  property  of  his  own 
nearest  of  kin/'  and  the  wife's  property  to  her  nearest  of  kin.  The 
decision  embraced  these  points : — (1)  vesting  a  morU  testcUoris ; 
(2)  "  nearest  of  kin,"  equivalent  to  persons  entitled  as  such  before 
the  passing  of  the  Moveable  Succession  Act,  1855  ;  (3)  vesting  in 
the  next  of  kin  (as  eventual  legatees)  subject  to  defeasance  in  the 
event  of  issue  surviving  the  period  of  distribution:  and  (4)  ascertain-  Testator's  next 

.  of  kin  always 

ment  of  the  objects  or  members  of  the  class,  next  of  kin  at  the  testa-  ascertained  as 
tor's  death.  On  the  first,  third,  and  fourth  points  the  judgment  Jis^death**  ^^ 
amounted  to  a  reversal  of  the  findings  of  the  Court  below ;  and  the 
case  of  Wanriop  (HaMane's  Trustee)  v.  Murphy,^  decided  by  a 
majority  of  a  Court  of  seven  Judges,  was  overruled  on  these 
points.  Where  the  whole  body  of  the  true  heirs  or  next  of  kin 
fail  before  the  arrival  of  the  term  of  vesting,  a  lapse  can  only  be 
avoided  in  one  of  two  ways  ;  either  by  the  supposition  of  a  provi- 

^  Lord  V.  Colvin,  7  Dec  1860,  23  D.  16  R.  (H.L.)  10,  and  cases  of  BuOock  v. 

111.  Downety    9    Clark    (H.L.)    Ca.    1,   and 

'  Lord  V.  Colvin,  1865,  8  Macph.  1083;  Mortimore  v,  Mortimore,  L.R.  4  App.  Ga. 

oTerroling  Dick  ▼.  OHlies,  1828,  6  Sh.  488,  dted  in  Lord  Watson's  judgment. 
1065.  *  16  R  (H.L.)  at  p.  H. 

»  Gregory's  Tr$.  v.  Aliton,  April  8, 1889,  «  9  R.  269. 
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CHAPTER  xLu.  sional  vesting  of  the  succession  in  the  next  of  kin  or  representatives 
at  the  testator's  death,  conditional  on  the  failure  of  the  original 
legatees,  or  by  an  ascertainment  of  heirs-designate  at  the  period  of 
distribution  as  coming  in  place  of  the  class  of  heirs  which  had 
become  extinct  before  that  time.  According  to  Lord  Wataon's 
judgment,  in  support  of  which  his  Lordship  cites  Taylor  v.  Gilbert} 
the  former  is  the  true  solution,  and  the  case  of  Cocklum's  Trustees,^ 
where  a  new  ascertainment  was  resorted  to,  must  be  held  to  be 
erroneously  decided,  unless  the  judgment  can  be  supported  on  the 
ground  of  special  construction  founded  on  intention. 
Analysis  of  the  1411.  In  this  casc  the  testator  directed  his  trustees  to  pay  the 
^^•*^'  income  of  his  estate  to  his  widow  for  her  life,  and  to  his  daughters 

J.  and  M.  so  long  as  they  should  remain  unmarried  ;  and  upon  the 
expiration  of  these  liferents  he  bequeathed  the  residue  of  his  said 
estate  "  to  and  in  favour  of  his  own  nearest  heirs  and  executors 
whatsoever  alive  at  the  time  of  distribution,  and  residing  in  Scot- 
land, equally  among  them,  share  and  share  alike."  The  testator 
was  survived  by  nine  children,  who  were  the  proper  objects  of  the 
designation  of  heirs  had  the  ascertainment  taken  place  at  his  death, 
according  to  the  rules  of  intestate  succession.  At  the  death  of  the 
survivor  of  the  two  unmarried  daughters,  only  one  of  the  next  of  kin, 
a  son,  was  in  life,  and  he,  being  resident  in  India,  stood  excluded  by 
the  terms  of  the  bequest  from  the  distribution.  In  these  circum- 
stances it  was  held  that  the  words  of  designation  in  the  will 
required  construction,  and  that  the  testator's  intention  was  to  give 
the  succession  to  ''  the  nearest  class  of  relatives  who  can  be  heirs  in 
mobilibvs,  which  at  the  time  of  distribution  is  represented  by  per- 
sons alive  and  residing  in  Scotland."  *  The  succession  was  accord- 
ingly found  to  be  divisible  amongst  the  testator's  grandchildren |?er 
capita.  According  to  the  theory  of  a  provisional  vesting  in  the 
"  heirs  "  at  the  testator's  death,  subject  to  defeasance,  the  division 
would  necessarily  have  been  per  stirpes,  grandchildren  taking  in 
each  case  the  share  which  had  vested  absolutely  in  their  respective 
parents.  The  judgment  of  the  Court  guards  the  principle  that  in 
the  general  case  heirs-designate  are  to  be  ascertained  according  to 
the  rules  of  intestate  succession.  It  was  found,  "  That  according  to 
the  sound  construction  of  the  said  settlement,  if  any  of  the  children 
of  the  testator  were  alive  and  resident  in  Scotland  at  the  time  of 
distribution,  they  would  have  been  entitled  to  take  the  residue  to 
the  exclusion  of  all  others ;  but  there  being  no  persons  answering 
that  description  at  the  time  of  distribution,  those  of  the  grand- 

1  5  B.  (H.L.)  217.  '  2  Macph.  1189,  per  Lonl  President 

'  Cockburn'i  Tn.  v.  Dundas,  10  June      Inglis  (then  Lord  Justice-Clerk). 
1864,  2  Macph.  1185. 
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children  of  the  testator  who  were  alive  and  resident  in  Scotland  ch  mRzui. 
are  entitled  to  take  the  residue  among  them,  to  the  exclusion  of 
all  others."  ^ 

1412.  (3.)  Where  tbe  bequest  is  to  the  heirs  or  next  of  kin  of  a  To  the  execu- 
person  named,  who  predeceases  the   testator.  —  In  this  case  an  ^JJ^  x."  pre- 
elementary  rule  of  the  law  of  succession,  that  the  legatee  must  ^}^^ 
survive  the  testator,  confines  the  benefit  of  the  bequest  to  surviving 
executors.     According  to  principle,  and  to  the  cases  of  Gregory's 
Tntslees  and  Lord  v.  Colvin?  the  character  of  personal  representa- 
tive is  fixed  at  the  death  of  the  propositus  or  institute  ;  accordingly, 

the  shares  of  such  of  the  representatives  as  survive  him,  but  do  not 
survive  the  testator,  accresce  to  the  survivors.*  If  none  of  the  legal 
representatives  survive  the  testator,  the  legacy  lapses.  In  two 
eases  of  this  description,  which  were  complicated  with  the  question 
of  the  application  of  the  Moveable  Succession  Act,  it  was  held  that 
the  ascertainment  of  persons  under  a  designation  of  heirs  fell  to  be 
made  at  the  period  of  the  death,  not  of  the  propositus,  but  of  the 
testator,^  but  the  ordinary  rule  undoubtedly  is,  as  stated,  that  a 
legacy  to  the  executors  of  a  person  who  predeceases  the  testator 
vests  in  his  surviving  legal  representatives,  and  the  cases  of  Maxwell 
and  Ewart  can  only  be  supported  as  depending  on  specialties. 

1413.  (4)  Where  the  bequest  is  to  the  heirs  or  next  of  kin  of  a  To  the  exccu- 
person  named  who  survives  the  testator. — In  Pearson  v.  Corrie^  a  ^here A.sur- 
legacy  was  given  in  this  form : — "  To  my  sister  Helen  the  sum  of  yjy^  ***•  *®^ 
£1000  sterling,  for  her  use  during  her  lifetime ;  £800  sterling  of 

which,  at  her  death,  to  revert  to  the  lawful  heirs  of  my  sister  Eliza- 
beth ;"  and  the  testator  further  bequeathed  the  whole  of  the  residue 
of  his  estate  to  the  lawful  heirs  of  his  said  sister  Elizabeth.  Eliza- 
beth survived  the  testator,  and  the  question  then  arose,  whether  the 
residue  should  be  paid  over  immediately  to  her  children  as  presump- 
tive heirs,  or  should  be  accumulated  during  her  lifetime  for  the 
benefit  of  her  legal  representatives.  On  behalf  of  the  children,  it 
was  ui^ed  that  the  intention  was  clear  from  the  will  and  the 
letters  of  the  testator  that  he  intended  to  bequeath  the  money  to 
the  children  of  Elizabeth  who  were  alive  at  his  own  death,  and  that 
this  was  confirmed  by  the  circumstance  of  his  having  made  no 
trust,  nor  any  provision  for  th€  disposal  of  the  intermediate  pro- 
ceeds of  his  estate.     These  considerations  prevailed  with  the  Court, 

^  Interlocator,  2  Maoph.  1194.  vesting  the  right  to  the  whole  in  the  but- 

•  Gregorif$    TV*.,    supra;     Lord    y.       viving  legatees. 

CUvin,  23  D.  Ill,  and  8  Macph.  1083.  «  Maxwdl  v.  MaxtM,  24  Dec.  1864, 

*  Vaux  Y.  ffendenan,  1  J.  &  W.  888,       3  Macph.  818  ;  Ewart  y.  CoUcm,  1870,  9 
note.     Here  the  legacy  was  given  to  the      Macph.  232. 

parties  jointly,  which  had  the  effect  of  ^  Pearson  v.  Corrie,  28  June  1825,  4 

Sh.  119,  N.E.  120. 
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cHAPTKRXTJi.  havlDg  Tegaid  to  the  apparent  intention  of  the  testator.  But,  in 
the  absence  of  special  intention,  a  legacy  to  the  heirs  or  executors 
of  a  person  who  survives  the  testator  would  remain  in  suspense 
during  the  lifetime  of  the  praposittis,  when  it  would  vest  in  his.  legal 
representatives;  and  this  is  the  construction  which  has  been 
adopted  in  the  jurisprudence  of  England.^ 
i)esignatiye  1414.  (5,)  In  the  case  of  a  conditional  institution  of  heirs  in 

estate  to  the  -  relation  to  an  heritable  subject,  contingent  on  the  event  of  the  insti- 
aonnamt^'^    tute  dying  before  a  vested  interest  is  acquired,  it  would  seem  that • 
the  designation  applies  to  the  person  entitled  to  serve,  or  to  be 
declared  the  heir  of  the  institute,  at  the  time  when  the  succession 
vests.*    This  is  in  accordance  with  the  rules  applicable  to  continu- 
ing heritable  destinations.     But  in  this  class  of  cases,  also,  the  rule 
of  construction  must  yield  to  the  declared  intention,  if  the  intention 
can  be  discovered.    Therefore,  where  a  testator  directed  the  residue 
of  his  estate,  after  the  expiration  of  certain  life  interests,  and  in 
case  of  the  failure  of  the  heirs  previously  nominated,  to  be  paid 
over  by  his  trustees  "  to  the  heirs  who  by  law  would  have  been 
entitled  to  succeed  to  my  heritable  propei-ty,  had  no  settlement 
thereof  been  executed  by  me,"  it  was  rightly  held  that  the  relation 
of  heirs-designate  was  constituted  at  the  testator's  death,  and  the 
residue  was  accordingly  divided  amongst  the  pereons   who  were 
entitled  to  be  served  heirs-portioners  at  that  period.* 
Construction  of       1416.  (Secmidly!)  The  constiniction  of  designative  bequests  to 
qn^*to^he^  ^^^^  ^^7  ^®  aflfectcd  by  changes  in  the  law  of  intestate  succession,  of 
howaflfectedby  which  the  Moveable  Succession  Act,  1855,  is  an  example.    As  this 
Uw^oHntesUte  is  a  subject  of  temporary  interest,  it  is  unnecessary  to  enter  upon  it 
succession.       ^^  length.     Since  a  will  speaks  from  the  last  moment  of  life,  if  a 
testator  have  survived  the  passing  of  the  Statute,  being  at  the  time 
of  disposing  mind,  he  is  held  to  have  contemplated  the  statutory 
alteration  of  the  law  of  succession,  and  to  have  adopted  it  in  so  far 
as  necessary  for  the  explication  of  his  will     This  is  the  principle 
of  construction  that  has  been  adopted  by  both  Divisions  of  the 
Court  in  reference  to  wills  in  favour  of  heirs  or  executors  made 
prior  to  1855,  where  the  testator  has  survived  the  passing  of  the 
Moveable  Succession  Act*    "  It  is  quite  fixed,"  said  Lord  Cowan, 
adopting  the  words  of  Lord   Corehouse  in   Hyslop  v.  MaxwM^ 

^  In  the  case  of  a  gift  to  the  next  of  '  Kirktoood  v.  Eeding,  5  March  1842, 

kin  or  relations  of  a  person  who  outlives  4  D.  878. 

the  testator,  the  vesting  must  await  his  *  Maacwdl  v.  Wylie^  25  Mi^  1837,  15 

death,  and  will  apply  to  those  who  first  Sh.  1005. 

answer  the  description,  without  regard  ^  Nimmo  v.   Murray* »  7V8,f  3  June 
to  the  fact  whether  the  distribution  is  1864,  2  Macph.  1144  ;  Maxwell  v.  if  ox- 
appointed  to  take  place  then  or  at  a  sub-  ire//,  24  Dec.  1864,  3  Maoph.  318. 
sequent  period;   2  Jarman,  8d  ed.  115,  °  12  Sh.  416. 
citing  Cruwyt  v.  Colman,  9  Ves.  319. 
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"that  a  testamentary  and  revocable  deed  is  to  be  lield  as  the  chaptbrxui. 
nUima  PolufUas  testatoHs — that  is,  as  approved  of  and  confirmed 
down  to  the  last  hour  he  is  of  a  disposing  mind  ;  because,  if  it  were 
not  80,  it  would  have  been  revoked  or  altered.  When,  therefore, 
this  testator  died,  leaving  to  his  'nearest  heirs  and  successors '  the 
residue  of  his  estate,  the  same  construction  must  be  applied  to  the 
bequest  as  if  the  deed  had  been  written  out  and  executed  by  him 
at  the  last  moment  of  his  being  of  a  disposing  mind> 

1416.  When  a  testator  makes  a  bequest  to  heirs-at-law  or  Such  beqaeRts 
executors  eo  nomTi^,  it  may  reasonably  be  presumed  that  he  has^feMcetoSie 
no  personal  preference  for  particular  heirs,  and  that  he  is  willing  Ije  VS'^oV 
that  his  succession  should  be  regulated  by  the  law  of  the  country  the  succession. 
in  force  for  the  time  being.    This  sentiment  or  motive  may  be 
presumed  to  have  continued  down   to  the  last  moment  of  the 
testator's  life,  if  he  has  not  altered  his  will.     The  law  designates 

the  heir,  and  therefore  the  interpretation  must  be  furnished  by  the 
law  which  is  in  operation  at  the  time  when  the  designation  comes 
into  effect.  Where,  in  a  case  already  considered,  the  Court  was  of 
opinion  that  the  ascertainment  of  heirs  fell  to  be  made  at  a  period 
subsequent  to  the  testator's  death,  such  ascertainment  was  made 
according  to  the  law  of  succession  in  force  at  the  time  of  the 
testator's  death.* 

1417.  (Thirdly)  The  same  considerations  are  applicable  to  the  Construction 
case  of  a  change  of  doviicUe,    It  is  a  fallacy  to  assume  that  the  testa-  bequestR.  how 
tor  must  have  contemplated  a  definite  class  of  persons,  viz.,  the  heirs  ^^^  i^the 
pointed  out  by  the  law  of  his  domicile,  at  the  time  of  making  his  testator'a 
will.     The  truth  is,  that  there  is  no  delectus  persanarum  in  bequests 

to  heirs  and  next  of  kin.  The  meaning  is,  "I  leave  my  estate  (in  the 
event  of  the  failure  of  chosen  legatees)  as  the  law  directs,"  and  the 
reference  must  be  to  the  law  of  the  testator's  last  domicile.*  How- 
ever, in  a  case  of  this  nature,  on  it  being  ascertained  by  an  opinion 
of  counsel  that  the  objects  were  the  same  under  the  law  of  Scotland 
and  the  law  of  the  colony  where  the  testator  died  domiciled,  the 
Court  (First  Division)  gave  no  opinion  on  the  question  of  the  effect 
of  a  change  of  domicile  on  the  construction  of  a  designation  of 
heirs.*  In  an  earlier  case,  where  in  a  contract  of  marriage  disposing 
of  estate  in  England  and  Scotland,  and  containing  testamentary 
provisions,  it  was  declared  that  the  import  and  effect  of  the  con- 
tract, as  well  as  all  matters  and  questions  connected  with  the 
intended  marriage,  should  be  constnied  and  regulated  by  the  law 
of  Scotland,  it  was  held  that  this  "  interpretation  clause "  was 
applicable  to  the  construction  of  a  designation  of  heirs  contained  in 

»  2  Macph.  1148.  '  See  Chapter  II.,  Section  III. 

«  CoMum't  Trs,  v.  DuntUu,  10  June     .     *  Brown's  Trs,  v.  Broum,  1890,  17  R. 
1864,  2  Macph.  1185.  1174. 
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Mode  of 
divuion. 


CHAPTER  xLn.  the  deed,  to  the  effect  of  excluding  the  relations  of  the  half-blood 
from  the  succession.^ 

1418.  {Fourthly,)  Children — Issue,  in  what  cases  takmg  per  capita 
or  per  stirpes. — A  gift  to  a  class  of  persons,  however  described,  and 
however  connected  by  relationship,  is  prima  facte  a  gift  divisible 
per  capita,  and  this  not  in  virtue  of  any  arbitrary  rule  of  law,  but 
because,  according  to  the  conception  of  the  gift,  all  the  members  of 
the  class  are  equally  favoured,  and  because  the  destination  can 
only  receive  effect  by  means  of  an  arithmetical  division  of  the  gift 
amongst  the  objects  of  the  class.  .But  where  property  is  destined 
by  the  head  of  a  family  to  his  children  in  liferent  and  their  children 
in  fee,  many  considerations  point  to  a  distributive  construction  of 
the  gift  of  the  fee  as  the  more  probable  representation  or  interpre- 
tation of  the  testator's  meaning.  It  is  always  in  the  power  of  the 
testator  to  render  this  construction  clear  and  certain  by  the  use  of 
the  word  "  respectively,"  or  other  distributive  expression.  But  the 
verbal  expression  of  that  distribution  may  very  well  be  dispensed 
with  where  the  relationship  on  which  it  is  founded  exists  in  fact, 
and  where  that  relationship  is  set  forth  in  the  deed  of  gift  as  the 
descriptive  character  by  which  the  legatees  are  to  take  the  benefits 
intended  for  them.* 

1419.  Accordingly,  where  a  legacy  is  given  to  the  issue  of  a 


In  what  cases 

^wSa,  anl^in  plurality  of  legatees  collectively,  the  distribution  is  in  general  to 
what  cases  jw  jjg  made  j?er  capita?  and  in  order  that  the  distribution  should  take 
place  per  stirpes,  it  must  appear  from  the  language  of  the  will  that 
a  certain  portion  in  the  distribution  is  to  go  to  each  of  seveiul 
families.^  The  cases  are  clearly  distinguished  in  the  opinions 
delivered  in  the  case  of  Macdougall.^  Legacies  to  two  or  more 
families  jointly,®  or  to  a  family  in  conjunction  with  individuals 
mentioned  by  name,^  will  be  distributable  per  capita,  and  not  pei* 
stirpes,  unless  the  rule  of  equal  distribution  is  displaced  by  the 
context. 


1  EaH  of  Stair  v.  ffead,  1844,  6  D. 
904. 

'  Abridged  from  the  opinion  of  the 
writer  ia  Allen  y.  Flint,  1886,  13  R. 
975,  at  p.  977. 

«  Bogie* 8  Trs,  v.  Christie,  1882,  9  R. 
453,  and  cases  there  cited. 

^  Per  Loid  J.-C.  Inglis,  4  Macph. 
878 ;  Inglii  v.  M'Neil,  1892,  19  R.  924. 

"  MaodougaU  v.  MacdougaJl,  6  Feb. 
1866,  4  Macph.  372.  "The  general 
principle  is  well  fixed  in  cases  of  destina- 
tions to  children  or  issue,  that  equality 
prevails  unless  there  be  words  in  the 
settlement  providing  for  unequal  dis- 
tribution, and  it  may  be  well  to  keep  in 


view  that  this  has  been  recognised  by 
very  authoritative  judgments  of  this 
Court ; "  per  Lord  Cowan,  pp.  879-80, 
citing  the  cases  of  Mackenzie,  Orant,  and 
Blackie,  infra.  The  reversal  of  the  judg- 
ment in  this  case  by  the  House  of  Lonis 
(March  26,  1868,  6  Macph.  (H.L.)  18) 
only  affected  the  application  of  the  prin- 
ciples to  the  destination  in  the  particular 
case.     See  Lord  Cairns'  opinion,  p.  28. 

•  ATKenzie  v.  HoUe*8  Legatees,  1781, 
M.  6602. 

''  M'CouHie  v.  Blackie,  15  Jan.  1812, 
Hume,  270;  Orant  v.  Fjfffe,  22  May 
1810,  F.C.  ;  Rennie  v.  Croibie,  8  Dec. 
1822,  2  Sh.  60,  N.E.  53. 
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1420.  A  bequest  to  issue  in  the  form  of  a  gift  of  the  fee  of  the  chaptbb  xlu. 
shares  previously  given  in  liferent  to  the  parents,  implies  an  in-  iwne  called  to 
tention  to  distribute  the  fund  per  stirpes}    And  the  same  inference  2^??^"^° 
arises  i^^here  issue  are  nominated  as  conditional  institutes  on  the  parents  take 
failure  of  their  parents.* 

1421.  In  a  gift  of  mixed  heritable  and  moveable  estate  in  favour  DistribuUve 
of  A.  and  his  or  her  issue,  or  to  A.  in  liferent  and  her  lawful  issue  ^JJfSr  mi?ed  ^ 
in  fee,  there  is  room  for  the  principle  of  distributive  construction  «*»*«• 
which  is  applied  to  designations  of  "  heirs."  -  In  a  case  of  this 

nature,  where  the  context  indicated  a  distributive  construction, 
the  heritable  estate  was  held  to  be  given  to  the  eldest  son,  and  the 
moveable  estate  to  the  younger  children.'  In  such  cases  it  would 
seem  that  the  moveable  estate  ought  to  go  to  all  the  children, 
subject  to  the  right  to  call  on  the  heir  to  coUate  if  he  claims  a 
share  of  the  moveables.  In  Bryden  v.  Bi*yden  *  a  destination  of 
heritable  estate  to  the  children  of  two  nephews  was  held  by  Lord 
Brougham  to  be  divisible  per  stiipes,  chiefly  on  the  ground  of  a 
preference  being  given  to  males  over  females  in  each  family,  which 
implied  a  partition  of  the  estate  between  the  two  families. 


1  Ifovp^s  Tr»,  ▼.  Ramtay^  1884,  12  B. 
814,  where  the  Lord  President  Inglis 
stotes  (p.  317)  that  this  was  settled  by 
the  case  of  Maedougall  y,  MaedougaU, 
1866,  4  Maq>h.  372;  Allen  v.  Flint, 
1886,  13  R.  975  ;  L<no't  Trt,  ▼.  WhU- 
umrtk,  1892,  19  R.  431. 

'  Thornton  v.  Cumberland,  16  Nov.  1814, 
F.C.  In  England,  the  inconvenience  of 
the  principle  of  distribntion  per  capita 
snggested  a  oonstmction  according  to 
which  the  word  "issue"  was  held  to 
mean  ehUdren,  where  issue  were  snb- 
stitated  to  parents ;  SiUey  v.  Perry,  7 
Vfls.  522,  decided  by  Lord  Eldon ;  MaHin 
T.  Holgaie,  Law  Rep.  1  Eng.  App.  175. 


This  rale  of  oonstmction  is  obvioosly 
open  to  the  objection  of  ezclading  the 
issue  of  deceased  children ;  and  an  ex- 
ception  to  the  rule  has  been  introduced 
to  the  effect  that  where  issue  are  sub- 
stituted to  parents  vith  an  ulterior 
dtttination,  the  word  issue  shall  retain 
its  primary  meaning,  but  only  to  the 
effect  of  admitting  deecendants  in  room 
of  their  deceased  parents;  Jtou  v.  Rou, 
20  Beav.  645;  Rolnnion  v.  Syke$,  23 
Beav.  40. 

»  Chrittie  v.  Wisely,  1874,  1  R.  486 ; 
Campbell  v,  Campbell,  1881,  8  R.  694. 

«  £ryden  v.  Bryden,  22  April  1833,  6 
W.  &  S.  864 ;  see  371. 
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CHAFTBR  XUn. 


PART  VII. 

VESTING  UNDER  CONTINUING  TRUSTS. 


Definition  of 
Testing. 


CHAPTER  XLIII. 

GIFTS  WHICH  ARE  TREATED  AS  NOT  CONTINGENT. 


L   EVXKTB  CKKTAIN.       (FbB  BUBJaCT 

TO  A  LiFB  Interest  or  Annuitt.) 
2.  Gift  to  a  Family.     (Marriage 
Provisions  ;  Qirre  to  Child- 
ren NASGITURIS). 


3.  Conditional  Institution  op  the 

Heirs  or  Issue   of  a  Bene- 
ficiary. 

4.  Effect  of  Powers  of  Division, 

OF  Restriction,  &a 


A  saocession 
cannot  rest 
untU  the  testa- 
tor's death. 


Qaestions  as  to 
the  period  of 
vesting  only 
arise  when  the 
distribution  is 
postponed. 


1422.  An  interest  is  said  to  vest  in  a  beneiiciaTy  when  be  is 
possessed  of  a  J7is  credit i  or  indefeasible  right  to  it, — such  right 
being,  according  to  the  law  of  property,  transmissible  to  his  heirs 
and  assignees.  An  interest  does  not  vest  while  the  beneficiary's 
right  is  contingent  or  defeasible ;  and  if  a  beneficiary  die  before 
the  occurrence  of  the  event  on  which  his  right  of  succession  is 
made  contingent,  his  interest  lapses,  and  does  not  pass  to  his 
representatives.  The  beneficiary  may  of  course  assign  his  con- 
tingent right,  but  the  assignment  will  not  carry  anything  unless 
the  right  vests  in  the  cedent. 

1423.  It  follows  of  course  that  an  interest  in  a  succession 
cannot  vest  until  the  death  of  the  testator.  Rights  under  marriage- 
contracts,  and  such  provisions  to  children  as  are  held  to  vest  in  the 
lifetime  of  the  parent,  are  not  proper  rights  of  succession,  though, 
from  their  relation  to  the  general  subject,  it  has  been  thought  proper 
to  include  such  cases  in  our  examination  of  the  law  of  vesting. 

1424.  Simple  testamentary  dispositions  (i,e.,  for  distribution  at 
the  death  of  the  testator)  raise  no  questions  in  relation  to  vesting. 
But  there  are  few  trust-settlements  under  which  the  distribution 
of  the  estate  is  not  at  least  partially  dependent  upon  circum- 
stances which  do  not  necessarily  emerge  upon  the  death  of  the 
testator.  It  is,  then,  in  the  case  of  the  distribution  being  appointed 
to  take  place  at  a  period  subsequent  to  the  testator's  death  that 
the  question  arises,  When  does  the  succession  vest? — in  other 
words.  When  does  the  right  given  under  the  testamentary  instru- 
ment cease  to  be  contingent  ? 
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1425.  Questions  in  the  law  of  vesting  may  be  considered  as  chaptkb  xun. 
involving  three  elements,  the  ascertainment  of  which  is  the  object  Elements  of 
of  investigation,  viz. — (1)  the  time  of  payment ;  (2)  the  person  to  [J? ^^j*"' 
whom  payment  is  to  be  made  ;  and  (3)  the  extent  and  quality  of  &  ^JJ^i 
the  interest  taken  by  such  person.    Where  the  three  elements  in 
question,  although  not  definitely  ascertained  by  the  terms  of  the 
settlement,  are  determined  by  the  occurrence  of  an  event,  whether 

before  the  death  of  the  testator  or  at  a  subsequent  period,  a  vested 
interest  accrues  when  the  contingency  is  purified.  The  beneficial 
interest  accordingly  vests  in  the  general  case  as  soon  as  the  extent 
and  quality  of  the  interest,  the  period  of  payment,  and  the  person 
to  whom  payment  is  to  be  made  are  spedficaUy  ascertained. 

1426.  In  the  greater  number  of  cases  of  postponed  vesting,  un-  verting  osii- 
certainty  attaches  to  more  than  one  of  the  elements  of  time,  person,  JlroifS^TOiit 
and  interest ;  ^ch  of  those  elements  being  dependent  upon  othere,  involving  the 
and  forming  with  them  a  complex  condition,  called  "  an  event.*'  mentioned. 
Where  such  is  the  case,  the  question  who  is  entitled  to  succeed  does 

not  admit  of  being  determined  until  the  event  shall  happen;  and  the 
Court  will  not  attempt  the  solution  of  the  question  in  anticipation 
of  the  cveut.^  The  events  on  which  a  succession  is  most  usually 
dependent  are,  the  majority  or  marriage  of  the  legatee,  the  birth  of 
children,  and  the  condition  that  the  legatee  must  survive  the  dis- 
tribution, which  is  implied  in  an  institution  of  survivors  or  des- 
tination to  other  persons. 

SECTION  L 

Event  Certain.   (Fee  Subject  to  a  Life  Interest  or  Annuity.) 

1427.  The  principles  of  the  law  of  vesting  may  be  summed  up  Postponement 
in  a  few  rules  derived  from  the  Eoman  law.     One  of  these  rules  the^dcatro/a 
distinguishes  between  the  effect  of  the  postponement  of  a  legacy  lif^rei^ter  does 
or  gift  to  an    event    certain  to   happen,^   and  the    case    of  its  the  esute  from 
postponement   to   an   event  which  is   uncertain    or   contingent.  ^®*^°^' 
Now,  as  it  was  held  that  there  was  nothing  more  certain  than 

death,  the  postponement  of  the  enjoyment  of  a  gift  to  the  death  of 
a  person  who  had  the  usufruct  was  not  regarded  as  introducing 
an  element  of  uncertainty  into  the  destination,  and  therefore  the 
right  to  the  I^acy,  though  not  vested  in  possession,  was  regarded 

'  Harvey   v.   ffarvey*8  Trt.,  28  June  (residue  payable  "  in  or  about  the  year 

1860,  22  D.  1810;  BaiUie  v.  SeKm,  16  1892") ;  Sp.  Oa.  Finlay't  Tr8„  1886, 13 

Dec  1853, 16  D.  216 ;  Ferric  v.  Ferrie^  K.  1058  (legacy  payable  ''twenty  years 

23  Feb.  1849,  11  D.  704.  after  my  decease  ") ;  Sp.  Ca.  Hoo(Vt  Exrt., 

>  Examples  of  Testing  with  postpone-  1869,  7  M.  774  (legacies  payable  at  firBt 

meat  of  payment  to  a  time  certain  are  term  aix  months  after  testator^s  deceaBe)w 
Sp.  Ca.  ArthibaUTs  Trt.,  1882,  9  R.  942 
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oHAiTBR  xuii.  as  vested  in  right.^    Amongst  the  older  cases,  that  of  Wallace  *  is 
usaally  referred  to  as  establishing  the  principle.    This  was  a  case 
of  trust,  and  the  question  of  vesting  was  raised  on  the  construction 
of  a  direction  to  trustees  after  the  decease  of  the  longest  liver  of  the 
testator  and  his  spouse,  "  to  content  and  pay,  or  assign  and  make 
over,  to  the  persons  after  named  the  respective  sums  of  money 
after  specified/'  viz.,  inter  alia,  a  legacy  of  £1000  to  A.  W.,  a 
nephew  (who  survived  the  testator,  but  predeceased  his  widow). 
The  Court,  adhering  to  the  principle  indicated  in  previous  cases, 
found  that  the  legacy  vested  in  A.  W.  at  the  decease  of  the  testa- 
tor, and  passed  to  his  representatives.     The  case  of  Jordan,^  as 
regards  die  destination  of  the  residue,  which  was  appointed  to  be 
equally  divided  at  the  death  of  the  widow  among  four  individuals 
named,  was  a  counterpart  of  the  case  of  Walhce ;  while  in  regard 
to  two  general  legacies  which  were  given  subject  to  a  provision  of 
survivorship,  and  a  third,  which  was  subject  to  a  destination-over, 
it  left  room  for  special  construction.    The  Court  in  this  case  were 
of  opinion  that  the  ulterior  destinations  were  intended  to  take 
effect  at  the  period  of  the  testator's  death,  and  consequently  that 
the  vesting  of  the  legacy  was  referable  to  that  period. 
A  destination         1428.  In  the  two  following  cases  an  argument  was  founded  on 
vivore  S'the    t^©  circumstancc  of  the  bequest  being  given  to  a  family  of  children, 
SSboUon kn    ^  indicating  an  intention  to  confine  the  benefit  of  the  provision  to 
implied  in  a     the  survivors  of  the  class  at  the  expiration  of  the  liferent.    In 
fanSy  of  chil-  Forbes  V.  Lkucku^  the  direction  was,  after  the  death  of  the  testator's 
^""'  daughter,  to  whom  a  liferent  was  given,  to  pay  the  residue  to  the 

whole  children  of  her  body,  share  and  share  alike.  The  following 
sentence,  quoted  from  the  leading  opinion  (by  Lord  Corehouse), 
suflSciently  explains  the  judgment : — "  I  do  not  think  that  the  fee 
of  the  residue  was  prevented  from  vesting  in  these  children  either 
by  the  circumstance  that  the  term  of  paying  to  each  child  his 
respective  share  was  postponed  until  after  the  death  of  the  life- 
rentrix,  who  survived  the  testator ;  or  by  the  circumstance  that  a 
trust  by  executors  was  interposed  for  carrying  into  effect  the  inten- 
tions of  the  testator;  or,  finally,  by  the  circumstance  that  the 
bequest  of  the  residue  was  conceived  in  favour  of  a  class  of  per- 
sons, and  not  in  favour  of  certain  individuals  nominalim.^ 
Contingent  1429.  In  the  next  case  in  order  of  time,®  the  residue  of  the 

destinations 

1  Abridged  from  17  R.  225.  Sh.  374.    This  decision  was  referred  to 

*  WaU(ieey,WaUace,1807,M,"C[a,uaey"  in   OarUton  y.    Thomson  as   a    leading 

App.  No.  6  ;  Orant  v.  Grant,  1794,  Bell,  authority  on  this  subject ;    MaUhew  v. 

FoL  Ca.  9  ;   Fovhe  ▼.  Duncan,  1770,  M.  Scott,  1844,  6  D.  718. 

8092.  '  Per  Lord  Ck>rehouse,  16  Sh.  378. 

*  Jordan  v.  Dichon,   22  June  1809,  *  KU/jour  v.  Kilgour,  18  Feb.  1845, 
Hume,  268.  D.  451. 

*  Forbes  ▼.  Luckie,  26  Jan.  1838,   16 
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testator's  estate  was  divided  into  two  equal  shares,  and,  subject  to  chaptbr  xijii. 
the  widow's  liferent,  one  of  the  shares  was  appropriated  to  the  affecting  one 
payment  of  two  legacies,  and  the  other  was  given  to  the  survivors  SJJrion  do  not 
of  a  family  of  children  at  the  expiration  of  a  second  liferent  carved  uecewiute  tui- 

•     1.       «  mi       !••  11'iixi  1  •  pension  M  to 

out  of  their  share.  The  decision  established  that  there  is  no  pre-  the  rest, 
sumption  for  a  uniform  period  of  vesting,  because  the  first  moiety 
only  was  held  to  vest  a  morte  testatoris}  The  principle  that  the 
postponement  of  enjoyment  of  the  fee  to  a  time  certain  does  not 
impede  vesting  is  independent  of  the  number  or  succession  of  the 
life  interests,  general  or  partial,  which  may  be  interposed.*  And 
where  the  fee  has  been  originally  given  subject  to  a  destination,  but 
that  destination  is  revoked  by  a  codicil,  the  beneficiary  interest  will 
vest  a  morte  testatoris} 

1430.  In  Maxwell  v.  Wylie  *  liferent  interests  were  given  to  a  Vesting  not 
class  of  legatees  and  the  survivor  of  them  ;  and  it  was  held  that  cirenmstance^ 
this  did  not  suspend  the  vesting  of  the  fee,  although  it  involved  |Jj^n^,!j'hif 
the  continuance  of  usufructuary  interests  for  two  lives.     The  case  also  an  interest 
of  Maxwell  involved  the  specialty  that  while  the  residuary  interest  '""•*• 
was  to  be  liferented  by  the  testator's  sisters,  the  fee  was  given  to 

his  next  of  kin,  the  liferenters  being  of  the  next  of  kin.  It  was 
held  that  the  existence  of  a  liferent  interest  was  not  incompatible 
with  that  of  a  fee  in  the  same  person  ;  and,  as  a  question  of  inten- 
tion, it  was  thought  that  the  testator's  sisters  were  not  otherwise 
disinherited,  merely  because  a  life  interest  was  given  to  them,  and 
that  they  were  in  fact  instituted  heirs  of  the  fee,  in  their  character 
of  next  of  kin.^ 

1431.  In  a  later  case,  where  a  legacy  was  given,  upon  the  ex-  Effect  of  words 
piration  of  a  life  interest,  to  a  class  of  persons,  excepting  the  per-  *>^***^*'****'"' 
son  who  should  succeed  to  the  lands  of  X.  and  Y.,  it  was  held  that 

the  right  vested  a  morte  testatoris,  notwithstanding  the  uncertainty 
in  regard  to  the  person  excluded.®  In  cases  where  an  absolute 
interest  is  given  to  persons  named  or  described,  it  is  immaterial 
whether  the  benefit  is  conferred  in  the  form  of  a  direct  gift,  or  by 

1  In  nnmerons  cases  legacies  have  been  15  R.  2S3  (liferent  to  a  family,  fee  to  the 

held  to  vest  a  morte  tettatoris,  where  the  issue  of  each,  and  no  provision  of  snr- 

vesting  of  residue  was  postponed,  «.</.,  Sp.  vivorship) ;  Smith  v.  Lauder^  1884,  12  S. 

Ga.  Sandenon,  1873,  1  B.  96  ;  Yeau  v.  046  (liferent  to  survivors  of  a  daisB,  fee 

Paton,  1880,  8  R.  171  ;  see  also  Sterling  vested). 

V.  Ba%rd:»  Trt.,  12  Nov.  1861,  14  D.  20;  »  Sp.  Ca.  Jokn$ton*8  Tn.y  1891, 18  R. 

ffamilttm  v.  BaUray,  21  FeK  1868.  823. 

3  Bickarddon  v.  MaedovgaU,  26  March  ^  Mattwdi  v.  Wylie,  25  May  1837,  15 

1868,  6  Macph.  (U.L. )  18  (successive  life-  Sh.  1005. 

rents  to  classes  of  legatees  and  Borvivors) ;  ^  15  Sh.  1011,  per  Lord  Gillies. 

Dunean"8  Trs.  v.  Tlumtu,  1882,  9  R.  317  ^  Douglat  v.  Douglas,  81  March  1864, 

(liferent  use  to  a  family,  subject  to  annui-  2  Macph.  1008  ;  Cunningham  v.  Cunning- 

ties,  fee  to  their  issue  per  capita) ;  Sp.  ham,  6  July  1858,  20  D.  1214. 
Cm.  Murray's  Trt,  v.  Bloxsom*8  Trs.,  1887, 
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CHAPTER  luii.  means  of  a  direction  to  trustees  to  pay  to  the  fiar  or  fiars  at  the 
expiration  of  a  life  interest.  In  either  case  the  right  vests.  Where 
the  destination  of  the  fee  is  contingent,  or  the  class  of  fiars  is  not 
ascertained,  it  may  be  of  importance  in  relation  to  the  time  of 
vesting  that  no  right  is  conferred  except  in  the  form  of  a  direction 
to  pay  at  a  distant  period,  as  was  observed  in  the  case  of  Bryson's 
Ttmstees}  But  it  was  explained  by  the  Lord  President  Inglis  that 
his  observations  in  that  case  were  not  intended  to  apply  to  the 
case  of  a  legacy  or  a  bequest  of  residue  to  a  single  beneficiary  and 
his  heirs.^  Where  the  gift  of  the  fee  is  in  terms  which  import  Jus 
accrescendi,  the  effect  of  accretion  must  be  limited  to  interests 
which  have  lapsed  by  death  in  the  testator's  lifetime,  distinguish- 
ing this  case  from  the  case  of  an  express  clause  of  survivorship.' 
In  conclusion,  it  may  be  noticed  that  vesting  is  not  necessarily  or 
usually  suspended  in  consequence  of  the  residue  being  burdened 
with  an  annuity,  even  where  the  fee  is  afTected  with  a  destination ; 
but  this  subject  may  be  more  conveniently  treated  in  the  next 
chapter.* 

SECTION  II. 


GiFi  TO  A  Family.    (Marriage  Provisions;  Gifts  to  Children 

NASCITURIS.) 

Provisions  in  1432.  The  rule  applicable  to  cases  of  this  desciiption  is,  that  a 

daw^ofobjects  Provision  in  favour  of  a  family  of  children  vests  in  the  family  from 
vest  in  the       the  time  that  the  will  or  settlement  comes  into  operation, — the 

CUtSS  ftS  soon  BiB 

the  settlement  right  of  the  individual  members  of  the  class  of  objects  being  provi- 
sional, and  subject  to  the  emerging  claims  of  other  members  who 
may  afterwards  come  into  existence.  The  period  when  the  succes- 
sion vests  in  the  class  of  objects  is  determined  by  the  characters  of 
the  provisions,  which  may  be  thus  distinguished. 

1433.  (1)  Marriage-contract  provisions  unsecured  (where  the 
period  of  the  payment  is  either  indeterminate  or  is  fixed  at  the  dis- 
solution of  the  marriage)  vest  at  the  dissolution  of  the  marriage.^ 


comes  into 
operation. 


Rules  for  de- 
termining the 


vesting  of  mar- 
liage  provi- 

vis?on*to  S  (2)  Where  estate  is  conveyed  to  trustees  under  a  marriage-contract, 
dreu  nascuun.  ^j.  relative  disposition,  for  behoof  of  the  children  of  the  marriage, 


1  Sp.  Ca.  BrywiCt  TVs.,  1880,  8  R.  142. 

«  Hay't  Tr9,  v.  Uay,  1890,  17  R.  961, 
see  p.  969 ;  Sp.  Ca.  Uom^t  Tr$,,  1891, 
18  R.  1138  (liferent  to  widow,  followed 
by  a  direction  at  her  death  to  divide 
the  estate  into  nine  shares  payable  to 
different  persons,  held  vetted). 

'  On  the  subject  of  jut  cucretcendi  the 
latest  cases  are  Paxton'i  7W.,  1886,  13 


R.  1191,  and  Sp.  Ca.  MtUr't  TVs.,  1889, 
16  R  954.  The  subject  is  treated  under 
the  head  of  survivorship  (Chapter 
XXXV.,  Section  L). 

«  PurteU  V.  Newbigging,  10  May  1855, 
2  Maoq.  276. 

'  Orant*$  TVs.  ▼,  AndtrwiCi  TVs.,  1 
Feb.  1866,  4  Macph.  886  ;  RogerwtCi  Tr. 
V.  Rogermm^  10  liarch  1865, 8  Macfli.  684. 
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the  right  is  held  to  vest  in  the  children  at  the  birth  of  the  eldest ;  chapter  xun. 
and  the  existence  of  a  liferent  right  in  the  persons  of  either  or  both 
of  the  parents  (according  to  the  usual  tenor  of  such  destinations) 
does  not  keep  open  the  vesting  during  the  suspension  of  payment.^ 

(3)  A  direct  conveyance  in  a  marriage-contract  to  the  spouses  in 
liferent  (under  restriction  to  their  liferent  use),  and  to  the  children 
in  fee,  is  subject  to  the  same  interpretation  as  a  destination  in  a 
trust  settlement, — the  principle  being  that  the  liferenters  take  a 
fiduciary  fee  for  behoof  of  the  children  to  be  born  of  the  marriage.^ 

(4)  Estate  destined  in  a  will  or  testamentary  disposition  to  a  family 
of  children  vests  provisionally  in  those  of  the  children  who  survive 
the  testator.*  (5)  The  question  whether  children  bom  after  the  testa- 
tor's death  are  entitled  to  participate  depends  on  the  provisions  of  the 
will  as  to  distribution,  and  if  the  fund  is  payable,  or  is  declared  to 
vest  a  Tjwrte  testcUoris^post  nati  will  be  excluded  from  participation.^ 
(6)  Provisions  to  individual  children,  constituted  by  a  delivered  or 
irrevocable  deed  of  provision,  vest  at  the  date  of  the  deed.^ 

1434.  Spme  approximation  to  the  principles  here   enunciated  import  of  the 
may  be  found  in  the  reports  of  decisions  anterior  to  the  case  of  the  subject  of 
Beattie[s  Tinistees ; «  but,  as  the  points  involved  in  them  had  not  proid!iSS?tS' 
been  very  directly  raised,  the  Court,  in  disposing  of  that  case,  took  »mUies. 
the  opportunity  of  reviewing  the  legal  doctrines  applicable  to  the 
vesting  of  beneficial  interests  destined  to  classes  of  objects,  and  to 
children  to  be  bom.     The  propositions  of  the  preceding  paragraph 
contain  the  substance  of  the  judgment,  the  important  point  being 
that  the  possibility  of  the  class  being  increased  by  births  would 
not  prevent  the  acquisition  of  a  vested  interest  by  children  already 
born.     The  authorities  chiefly  relied  on  were  the  cases  of  Falconer,'' 


^  BeattU^s  Trs.  v.  Cooper's  Tra.,  infra. 
In  eome  of  the  more  recent  cases  the 
principle  of  birth- vesting  has  been  ex- 
tended to  obligatoiy  provisionfi  secured  by 
policies  of  assurance.  This  may  be  cor- 
rect as  regards  the  policy  or  fund  in 
security  ;  but  it  does  not  follow  that  the 
child  oould  rank  on  the  father's  estate  on 
the  obligation.  Compare  Sp.  Ca.  WcUkin- 
tkav^t  Trs,,  1872,  10  Macph.  763,  with 
Murray's  Trs.  v.  Bloaaom's  Trs.,  1887, 
15  R.  233. 

'  Cases  in  notes  5,  p.  786,  and  1,  supra, 
and  see  Fj/ffe  v.  Ft^e,  13  July  1841,  8  D. 
1205.  The  case  of  a  conveyance  of 
'*  conquest  *'  during  the  subsistence  of  the 
marriage  is  evidently  exceptional.  This 
can  only  vest  at  the  dissolution  of  the 
marriage,  being  the  earliest  time  at  which 
it  is  ascertainable, —  Wardlaw's  Trs.  v. 
Wardlaw,  1880,  7  R.  1070. 


'  CarUton  v.  Thomson,  3  Macph.  614  ; 

30  July  1867,  Law  Rep.  1  Sc.  App.  232, 
5  Macph.  (H.L.)  151  ;  Btggar*s  Trs,  v. 
Biggar,  17  Nov.  1868,  21  D.  4. 

*  Wood  V.  Wood,  1861,  23  D.  838  ; 
Davidson's  Trs.  v.  Davidson,  1871,  9 
Macph.  995,  see  1007  ;  Stopford  Blair's 
Exrs.,  1872,  10  Macph.  760  ;  Buchanan's 
Trs.  V.  Buchanan,  1877,  4  R.  764  ;  Ross 
V.  Dunlop,  1878,  6  R.  833. 

»  Napier  v.  Orr,  18  Nov.  1864,  8 
Macph.  67.     See  AUardice  v.  Lautour, 

31  Jan.  1846,  7  D.  362  ;  Campbell  v. 
PoUock,  1720,  Roberts.  324. 

»  BeaUie's   Trs.    v.   Cooper's  Ti's.,   14 
Feb.  1862,  24  D.  619,  636 ;  Bomanes  v 
Ridddl,    13  Jan.   1866,  3  Macph.   348, 
see  Lord  Colonsay's  opinion,  in  fin. 

7  Falconer  v.  M' Arthur,  20  Jan.  1826, 
3  Sh.  456,  N.E.  317.  The  point  here 
decided  appears  to  be  substantially  the 
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CHAPTER  XLin. 


Representa* 
tivea  of  chil- 
dren prede- 
ceasiug  held 
eutitle<l  to  a 
share. 


At  what  period 
the  division  of 
the  fund  may 
be  made. 


where  a  family  of  children,  to  whom  estate  was  destined  by 
marriage-contract,  were  held,  in  a  question  with  the  father's 
creditors,  to  have  a  vested  interest  in  their  provisions ;  Watson  v. 
Marjoribanks,^  a  leading  case,  where  a  deed  in  execution  of  a  power 
of  division  among  children  was  held  to  be  inept  on  the  ground  of 
the  omission  to  appoint  a  share  to  the  representatives  of  a  child 
who  died  during  the  subsistence  of  the  mamage ;  and  a  dictum  of 
Lord  Braxfield,^  to  the  eflfect  that  a  "  fiduciary  fee  "  has  all  the 
qualities  of  a  beneficiary  interest  under  a  trust.  Subsequent 
decisions  have  confirmed  the  rules  laid  down  in  Beaitie's  Trustees, 
without  developing  any  new  principle  of  importance.^ 

1436.  As  a  consequence  of  the  principle  that  an  interest  in 
specific  trust-estate  given  to  a  family  vests  immediately  in  the 
children,  it  follows  that,  in  the  ultimate  division  which  takes  place 
at  the  dissolution  of  the  marriage,  the  representatives,  legal  *  or 
testamentary,^  of  children  who  were  surviving,  or  who  came  into 
existence  after  the  right  vested,  are  entitled  to  share  in  the  dis- 
tribution of  the  estate. 

1436.  The  construction  may,  of  course,  be  modified  by  an 
express  declaration  that  the  fund  is  to  be  di\4ded  amongst  the 
children  in  existence  at  a  particular  time.®  And  where  the  period 
of  distribution  is  fixed  by  a  testator  to  be  at  a  time  when  there 
is  a  possibility  of  the  birth  of  other  children,  the  children  in  exis- 
tence at  the  time  have  a  right  to  call  upon  the  trustee  to  denude 
in  their  favour,  and  tlie  Court  will  not  impose  upon  them  the  con- 
dition of  finding  caution  for  the  shares  of  such  children.^  If  no 
period  of  distribution  is  prescribed,  it  would  seem  that  the  trust 
must  be  kept  up  until  the  dissolution  of  the  marriage,  or  until  the 
death  of  the  parent  to  whose  children  the  provision  is  granted. 
However,  where  the  parent  was  a  lady  of  advanced  age,  the  Court 
has  authorised  payment  to  be  made  to  existing  children,^  or  to  a 
conditional  institute  where  there  were  no  children,®  on  caution 
being  given  against  future  claims.^® 

same  as  that  involved  in  the  decision  of  the       2d  and  5th  points  ;  WaUon  v.  Marjori- 


leading  cases  of  HerrieSf  Parquhar^  and 
Co, ,  Browning f  and  Ooddard,  as  to  which 
see  Chapter  XXXVI.,  Section  III. 
(Marriage-Contract  Provisions). 

^  WaUon  V.  MarjoribankSf  17  Feb. 
1887,  15  Sh.  586. 

»  In  Preston  v.  Wellwood,  1791,  Bell's 
Oct.  Ca.  198.  See  also  Colder  v.  Dickson, 
4  June  1842,  4  D.  1366  j  Scott  v.  ScoU, 
7  Bell,  151,  per  Lord  Brougham,  and 
Porbcs  V.  Luckie,  26  Jan.  1838,  16  Sh. 
874. 

^  Supra,  notes  8  and  6,  p.  787. 

*  BeaUie's  Trs,  v.  Cooper* 9  Trs,^  supra^ 


bankSj  supra, 

*  Porbes  v.  Luckie,  supra. 

«  Lockhart  v.  SeoU,  26  Feb.  1858,  20 
D.  690. 

'  Blggar^s  Trs,  v.  Biggar,  17  Nov.  1868, 
21  D.  4  ;  Wood  v.  Wood,  supra, 

8  Scheniman  v.  Wilson,  25  June  1828, 
6  Sh.  1019.  In  Uardman  v.  Quthric,  6 
June  1828,  6  Sh.  920,  the  children  were, 
in  similar  circumstances,  held  entitled  to 
an  alimentary  allowance  out  of  the  fimd. 

*  Blackwood's  case,  11  Sh.  699. 

^0  The  principle  of  thesecases  may  have  to 
be  reconsidered  in  the  light  of  the  opinions 
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1437.  The  vesting  of  a  provision  to  a  family  of  children  may,  cHArrgBXLm, 
of  course,  be  postponed  by  the  effect  of  clauses  of  survivorship  and  Effector sur- 
conditional  institution,  according  to   the  principles  and  subject  gj^^^lj^c.  in 
to  the  limitations  which  are  elsewhere  explained.    Where  there  is  causing  a  sus- 
a  liferent  right  extending  over  the  entire  subject,  ulterior  destina-  period  of  vest- 
tions  will,  in  general,  be  held  to  refer  to  the  termination  of  the  "*** 
liferent,  and  the  vesting  will  be  suspended  until  that  time ;  in  the 

case  of  annuities,  the  presumption  is  for  immediate  vesting.  The 
first  point  was  the  subject  of  consideration  by  the  whole  Court  in 
Boyle  v.  Earl  of  Glasgow's  Ti^ustees}  where  by  the  terms  of  the 
destination  the  fee  was  given,  on  the  death  of  the  surviving  Gate  of  a  fee 
spouse,  to  the  children  then  existing.  With  respect  to  the  vesting  ^  annuity!** 
of  provisions  subject  to  payment  of  an  annuity,  reference  is  made 
to  Pursdl  V.  H'ewbigging,  as  decided  on  appeal,^  where  it  was  held 
by  the  House  of  Lords,  per  Lords  Cranworth  and  St.  Leonards,  that 
the  fact  of  an  annuity  being  charged  on  the  fee  would  not,  in 
general,  cause  a  postponement  or  suspension  of  the  vesting.  This 
will  certainly  be  the  case  where  there  are  words  of  direct  gift  to 
the  chUdren,  the  case  of  a  direction  to  pay  at  the  death  of  the 
annuitant  to  children  then  in  life  being  exceptional.' 

1438.  It  is  a  frequent  subject  of  provision  in  bequests  to  a  Effect  of  a  com- 
family  of  children,  that  in  the  event  of  any  of  the  children  dying  ^^^^  o/Lue 
and  leaving  issue  such  issue  shall  succeed  to  the  parents.    Where  ?u™^^"*^' 
the  terms  of  the  bequest  are  such  as  would  otherwise  establish  a 

vested  interest  in  each  child  at  birth,  the  conditional  institution 
of  issue  seems  to  have  no  suspensive  effect,  but  is  supposed  only 
to  be  included  to  provide  against  a  lapse.  Such  at  least  is  the 
settled  construction  where  the  conditional  institution  is  given  by 
the  words  "failing  children"  or  "faUing  issue."*  A  clause  in- 
stituting the  issue  of  children  dying  before  a  certain  term  is  not 
necessarily  construed  as  a  disinherison  of  the  heirs  of  those  child- 
ren who  die  without  issue ;  or,  which  is  the  same  thing,  as  implying 
that  the  shares  of  those  who  die  without  issue  do  not  vest.'' 

1439.  In  Carleton  v.   Thomson  ®    the    provision  was : — "  For  Vesting  not 
behoof  of  my  said  daughter,  the  said  I.  S.  H.  or  E.,  in  liferent,  ^^^^     ' 
exclusive  of  the  jtis  mariti  of  her  husband,  and  her  children  in  fee, 

eipi'eMcd  in  Muirhead't  case,  17  R.  (H.L.)  '  Provan  v.  PnAxtn^  14  Jan.  1840,  2  D. 

45,   aa  to  which    see   Chapter   XLVI.  298  ;  ./oAnfton  v.  VoAtuton,  9  June  1840, 

(Acceleration  of  Vesting).    As  to  destina*  2  D.  1038. 

tions  to  children  generally,  see  Chapter  ^  Sp.  Ca.  Cunningham  v.  Cunningham, 

XXXVTII.  1889,  17   R.   219,   and  CarleUm'$  case, 

>  Bo^  V.  E.  of  Glatgow't  Tra.,  1858,  infra, 

20  D.  925 ;  and  see  Steriing  ▼.  Bair<Vi  '  This  point  was  noticed  in  SeaUie'$ 

Tr$.,  1861,  14  D.  20.  Tr9.  v.  Cooper*t  Trt,,  24  D.  634. 

«  Pur$eU  V.  Newhiggiug,  10  May  1855,  «  Carieton  v.  Thomson,  30  July  1867, 

2  Maoq.  273  ;  see  276.  6  Macph.  (H.L.)  151,  affirming  3  M.  514. 
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cHAPTBR  xmi.  to  be  kept  in  trust  by  them  (the  trustees)  until  they  in  their 
discretion  shall  see  proper  to  settle  it  in  the  most  safe  and  secure 
mi^nner  upon  her  and  her  children."  The  testator  then  provided, 
''  in  the  event  of  her  (the  daughter's)  decease  without  issue  of 
her  body/'  that  the  residue  of  the  estate  was  to  be  conveyed  to  his 
nieces,  whom  he  named,  equally  among  them  ;  and  in  the  event  of 
any  of  them  dying  without  issue,  her  share  was  to  go  equally 
among  the  testator's  other  nieces  and  their  issue.  At  the  date  of 
the  testator's  death  his  daughter  was  married,  and  had  two 
children,  and  she  subsequently  had  five  other  children,  all  of 
whom  predeceased  their  mother,  only  one  leaving  issue.  In  these 
circumstances,  it  was  held  that  a  share  of  the  residue  vested  in 
each  child  at  birth,  and  at  its  death  passed  to  the  representatives  of 
the  child,  and  this  judgment  was  a£Srmed  by  the  House  of  Lords. 
Opinion  of  1440.  The  subject  of  the  vesting  of  children's  provisions  at 

Lord  Cairas.  jjij-th  may  be  held  to  be  concluded  by  the  very  important  judg- 
ment of  Lord  Cairns  in  Miller  v.  Finlay's  TrusUts}  and  as  this  was 
not  the  case  of  a  marriage  settlement,  but  a  trust  inter  vivos,  the 
decision  is  perfectly  general.  After  providing  for  the  interest 
given  by  way  of  liferent  to  the  parents,  the  deed  continued — 
*"  After  the  determination  of  the  foresaid  liferents,  in  trust  for  the 
whole  lawful  children  of  the  present  marriage  between  I.  H.  A. 
and  E.  B.  or  A.,  in  such  shares  and  proportions  as  shall  be  fixed 
and  determined  by  any  probative  writing  subscribed  by  the  said 
I.  H.  A.  as  before  mentioned,  and  failing  such  writing,  then  share 
and  share  alike."  On  this  destination  Lord  Cairns  observed  that 
no  conveyancer,  if  he  wished  to  express  a  trust  which  would  give 
to  a  father  and  mother  life  interests  with  immediate  vested 
remainder  to  all  the  children  of  the  marriage  alike,  could  have 
found  words  more  clear  and  apposite  to  express  an  intention  of 
that  kind,  and  added,  that  under  such  a  destination  a  child  dying 
under  twenty-one  in  the  lifetime  of  his  parents  would  have  a 
vested  interest,  which  would  pass  to  her  representatives,  and  if  in 
the  lifetime  of  the  parents  the  child  attained  the  age  of  twenty- 
one,  he  or  she  would  be  able  to  make  arrangements,  on  marriage  or 
otherwise,  as  in  relation  to  property  in  which  the  interest  of  the 
child  was  absolutely  vested.* 

SECTION  III. 

Conditional  Institution  of  the  Heirs  or  Issue  of  a 

Beneficiary. 

Rule  of  the  law       1441.  One  of  the  points  of  difference  between  the  English  and 
of  England.      ^Yiq  Scottish  construction  of  wills  is  in  the  effect  given  to  a  gift  to 

1  MiUer  v.  FirUai/'t  Trt,,  25  Feb.  1875,  «  2  R.  (H.L.),  at  p.  9. 

2  R.  (H.L.)  1. 
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"  A.  and  his  heirs."  According  to  the  English  construction,  this  is  chaptbb  xun 
merely  a  gift  to  A.  of  an  inheritable  interest ;  in  other  words,  a  gift 
of  a  fee  to  A.  According  to  the  Scottish  construction,  the  words 
under  considei-ation  import  a  conditional  institution,  but  not  a  sub- 
stitution of  the  heirs  of  A.,  and  therefore,  if  A.  survives  the  testator 
and  dies,  the  heir  (in  the  case  of  heritable  estate)  would  not  be  an 
heir  of  provision  ;  and  in  the  case  of  an  interest  under  a  trust,  the 
heir  in  mobUihus  would  have  no  right  in  competition  with  the 
testamentary  heirs  of  A.,  even  though  there  should  be  an  unexpired 
life  interest  burdening  the  succession. 

1442.  It  has  been  assumed  in  many  cases  that  a  legacy  or  gift  of  Conditional 
residue  to  an  institute  and  his  heirs  would  vest  a  morte  tesiatoris  ^^^^^f^ ^^ 
irrespective  of  the  term  of  payment,  on  the  principle  that  heirs  are  legatee  does 

1  11  .11.1  1  i..ii  not  suspend 

only  named  to  prevent  a  lapse  by  the  predecease  of  the  legatee,  vesting. 
The  question  was  brought  to  a  decision  in  the  case  of  Hay's 
Trustees}  where  under  a  testamentary  trust  the  trustees  were 
directed  to  hold  the  whole  estate  for  behoof  of  the  testator's  wife, 
and  "*  as  soon  as  convenient  after  my  death,  and  after  the  death  of 
the  said  Mrs.  G.  M.  W.,  in  the  event  of  her  surviving  me,"  to  con- 
vey and  make  over  his  lands  of  Farmfiekl  to  the  testator's  brother, 

C.  C.  H.,  "  and  his  heirs."  It  was  pointed  out  that  the  authority  of 
Bell  V.  Clieape^  was  in  no  way  opposed  to  the  principle  of  the 
decision,  because  in  the  last-mentioned  case  the  vesting  was  held  to 
be  suspended,  not  in  consequence  of  a  gift  to  an  institute  and  his 
heirs,  but  in  consequence  of  a  destination  to  the  issue  of  a  liferenter, 
whom  failing,  to  a  conditional  institute  and  her  heirs.  The  ratio 
of  the  decision  in  ffay's  Trustees  was  as  follows,  as  explained  by 
the  writer  in  the  concluding  sentences  of  his  opinion  : — "  Where 
legatees  of  the  second  order  are  mentioned  by  name,  or  by  some 
description  which  is  independent  of  the  institute,  then  they  may 
be  taken  to  be  peri^ance  delectas,  and  their  contingent  interest  is 
sufficient  to  suspend  the  vesting  of  the  estate.  But  if  the  legatees 
of  the  second  order  are  described  as  the  children,  or  issue,  or  heirs 
of  the  institute  (there  being  no  ulterior  destination),  these  are  to  be 
considered  in  this  question  as  persons  instituted  in  consequence  of 
their  being  the  natural  successors  of  the  institute,  and  therefore  as 
taking  a  right  which  is  subordinated  to  his,  and  which  is  not 
intended  to  interfere  with  his  acquisition  of  the  fullest  benefit 

^  Bays  Tra.  ▼.  ffay,  1890, 17  R.  961 ;  the  lapsing  of  the  bequest);  Douglas  v. 

and  see  joint  opinion  in  i>ona/(2ion's  ^rs.,  Douglas,  1864,  2  Macph.  1008  (bequest 

22  D.  1585,  which  on  this  point  is  not  to  A.,  ''his  heirs,  executors,  and  suoces- 

affected  by  the  judgment  in  the  appeal ;  sors,"  held  vested). 
Cochrane  v.   Cochrane's  Exrs,,  1854,  17  ^  ^^n  y,  Cheape,  1846,  7  D.  614. 

D.  103  (**  heirs  "  only  named  to  prevent 
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ObeervBtions 
on  the  more 
recent 
decisions. 


CHAPTER  xun.  which  it  was  possible  for  the  truster  to  give  him  consistently  with 
the  benefits  previously  given  to  liferenters  or  other  persons."  * 

1443.  The  case  considered  in  the  passage  cited  is  that  of  a  gift 
to  an  institute  "  and,"  or  "  whom  failing,"  to  his  children,  issue^  or 
heirs.  There  are  at  least  three  direct  decisions  in  favour  of  vesting 
in  such  cases,  confirming  dicta  of  acknowledged  authority  in 
previous  case&  In  Elliott  v.  Bowhill^  a  truster  died  possessed  of 
four  farms  on  leases  which  had  different  periods  of  endurance,  and 
he  directed  his  trustees  to  manage  these  farms,  to  divide  the  profits, 
and  eventually  the  realised  stock,  amongst  his  children,  "  declaring 
that  the  child  or  children  of  any  predeceasing  shall  succeed  to 
the  portion  that  would  otherwise  have  belonged  to  his,  her,  or 
their  deceased  parent."  The  right  of  the  institutes  was  held  to  be 
vested  a  morte  tesiatoris,  and  Lord  Moncreiff  observed :  "  There  are 
no  ulterior  or  resulting  interests  created  by  the  settlement,  unless 
indeed  the  institution  of  children  in  place  of  their  deceasing  parents 
could  be  held  to  bear  that  character.  But  I  am  very  clear,  and  as 
far  as  I  know  it  has  uniformly  been  held,  that  the  expression  of  the 
condition  si  sine  liberis  cannot  be  regarded  in  that  light."  *  In  the 
second  case,  the  residue  of  a  father's  estate  (subject  to  annuities) 
was  made  divisible  when  the  youngest  child  should  attain  majority, 
"  the  issue  of  any  predecea3ing  the  term  of  payment  to  take  their 
parents'  share."  The  Court  held  that  the  true  term  of  distribution 
was  the  testator's  death,  the  income  during  minority  being  made 
payable  to  the  children,  and  powers  being  given  to  the  trustees  to 
make  advances  out  of  the  capital.^  The  third  case  is  Boss'  Trustees,^ 
where  the  truster,  after  giving  the  income  of  his  testamentary  estate 
to  his  wife  during  her  viduity,  directed  his  trustees,  at  the  first  term 
after  her  death  or  marriage,  "  to  divide  equally  among  my  sons  the 
free  residue  and  remainder  of  my  said  estate,  the  children  of  such 
as  may  have  predeceased  the  term  of  payment  taking  their  parents' 
share."  Here  also  the  truster's  death  was  held  to  be  the  proper 
term  of  payment  of  the  children's  provisions,  the  postponement 
being  held  to  be  only  for  the  benefit  of  the  widow ;  and  so  the  fee 
was  held  to  vest  subject  to  the  liferent    To  these  cases  may  be 


^  17  R.  965 ;  and  see  the  last  para- 
graph of  the  Lord  President's  opinion  in 
a  previous  case,  10  Macph.,  at  p.  436. 

>  EUiot  V.  BowhUl,  1873,  11  Macph. 
736. 

'11  Macph.,  at  p.  742,  citing  opinion 
of  first  Lord  Moncreiff  in  Provan  v. 
Prwan,  1840,  2  D.  298.  It  seems  to 
have  been  assumed  in  Hughn  v.  Edwardes, 
19  R.  (H.L.)  33,  that  the  conditio  $i  sine 
liberis f    whether  expressed    or    implied, 


would  have  the  effect  of  suspending  vest- 
ing during  the  continuance  of  a  liferent, 
but  the  opinion  was  not  necessary  to  the 
decision  of  the  case,  and  the  adverse 
authorities  were  not  brought  under  the 
notice  of  the  House. 

*  WiUon^s  Trs.  v.  Quick,  1878,  6  R. 
697. 

B  Special  Case  Jtoss'  Trs,,  1834,  12  K 
378. 
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added  that  of  Oimningham}  noticed  under  the  preceding  section,  a  cHAPrraxuii. 
case  where  the  fee  of  tlie  truster's  estate  was  held  to  vest  in  the 
cliildren  of  the  liferenters,  and  this  notwithstanding  a  provision — 
*' failing  issue,  equally  among  my  own  children  surviving  at  the 
tima" 

1444.  In  the  cases  cited,  the  testator  was  a  parent  or  was  in  loco  Case  where 
parentis  in  relation  to  the  family  whose  issue  were  substituted,  and  1^|J^^1I<2 
it  is  an  element  in  some  of  the  opinions  that  the  clause  was  merely 
an  expression  of  what  the  law  would  imply.*    Where  issue  take  as 
survivors   (i.e.,  a  share  independent  of  that  of  the  parent),  the 
destination  must  be  considered  to  be  contingent.^ 


SECTION  IV. 

Effect  of  Powers  of  Division,  of  Eestriction,  etc. 

1445.  Prom  the  discussion  in  a  subsequent  chapter,  it  will  be  A  general 
Eeen  that  a  grant  of  a  power  of  disposal,  however  general  in  its  p^'^hw  the 
terms,  does  not,  when  followed  by  a  destination-over  in  default  of  **^'  %hTu:9 
the  exercise  of  the  power,  vest  the  fee  of  the  estate  in  the  donee  of  contiogent 
the  power.*     Such  being  the  case,  it  is  apparent  that  the  vesting  of 
the  fee  (which  is  conditional  on  the  final  exercise  of  the  power) 
must  remain  in  suspense  during  the  lives  of  the  granter  of  the 
power  and  of  the  donee.     Such  at  least  appears  to  be  the  result 
where  a  power  of  disposal  is  given  to  a  liferenter  to  be  exercised  by 
will  or  testamentary  disposition ;  •  but  in  the  latest  case  on  this 
subject,  a  power  to  the  liferenter  to  appropriate  the  capital  for 
personal  use  was  held  to  be  no  impediment  to  the  vesting  of  the 
fee  in  the  residuary  legatees.®    Where  the  power  is  a  general  one, 


^  Ctmningham  v.  CvnninghanUt  1889, 
17  B.  218 ;  foanding  on  CarUton  v. 
Thommm,  5  Maqph.  (H.L.)  151;  see 
contra,  Sloane  v.  Finlayton,  1878,  3  R. 
678. 

'  Aocording  to  Professor  BeU,  the  ezpres- 
sioD  of  ibe  conditio  si  sine  liberis  deeesserit 
has  so  far  a  different  constmction  from 
the  implied  condition,  that  the  mere 
exiutenoe  of  the  child  will  make  the  con- 
dition effectoal,  unless  the  survivanoe  or 
the  actual  succession  of  the  child  be 
specified  in  the  condition.  BeU's  Pr.  § 
1782,  citing  BaUantyne  v.  Scott,  1687, 
M.  2953;  WaU  v.  Forrest,  1702,  M. 
2954  ;  Royston  v.  naUburUm^  1715,  M. 
2955,  and  Roberion  v.  Roberton,  22  Jan. 
1833,  11  Sh.  297. 


'  Laing  v.  Barclay,  1865,  3  Macphi 
1143;  Romanes  v.  Riddell,  1865,  3 
Macph.  348. 

*  Chapter  LIX.,  Section  V. 

*  Robertson  t.  Houston^  28  May  1858, 
20  D.  989  ;  Marder's  Trs*  v.  Mardcr,  30 
March  1858, 15  D.  633.  But  see  BaJUkr- 
ston  V,  FuUon,  1857,  19  D.  293,  which 
was  cited  by  Lord  Watson  in  Gregory'* s 
case,  16  R.  (H.L.)  12,  to  prove  that  the 
existence  of  such  a  power  does  not  impede 
vesting.  It  may  be  that  the  right  yests 
in  the  conditional  institute  subject  to 
defeasance  in  the  case  of  the  power  l)eing 
exerdsed. 

*  Reddic's  Trs.  v.  Lindsay,  1890,  l7 
R.  553. 
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CHAPTBR  xun.  and  it  is  exercised  by  granting  an  irrevocable  deed  of  appointment, 
the  circumstance  of  the  donee  of  the  power  being  also  a  liferenter 
will  not  prevent  the  acquisition  of  a  vested  interest  by  the 
appointee.  A  power  of  disposal,  applicable  to  a  part  of  a  succes- 
sion, would  not  have  the  effect  of  postponing  the  vesting  of  that 
part  of  the  residue  as  to  which  no  corresponding  power  is  glven.^ 
A  destination  to  A.  and  his  assignees  is  not  equivalent  to  a  power 
of  disposal,  a  proposition  which  does  not  seem  to  require  support 
from  authority. 
Specialties  in  1446.  It  is  elsewhere  shown  that,  on  the  death  of  a  liferenter  to 

powera^of  di«.  whom  a  power  of  disposal  is  given  without  having  executed  the 
to^iferlnter^  power,  the  estate  does  not  accrue  to  his  representatives,  but  to  the 
residuary  legatees  or  other  representatives  of  the  granter  of  the 
power.*  A  grant  of  the  liferent  of  a  succession,  even  when  coupled 
with  a  power  of  appropriating  as  much  of  the  capital  as  may  be 
necessary  for  the  maintenance  of  the  grantee,  is  not  held  to  vest 
the  fee  in  the  peraon  of  the  liferenter  in  a  question  between  his 
representatives  and  those  of  the  granter ;  and  the  fund,  so  far  as 
not  appropriated  or  disposed  of,  will,  on  the  death  of  the  liferenter, 
revert  to  the  heirs  of  his  author.* 
Estate  mav  1447.  It  is  settled  by  a  considerable  body  of  authority  that  the 

orpenwrnsnot  existence  of  an  unexercised  power  of  distribution  or  division  does 
withstanding    j^q^  prevent  the  acquisition  of  a  vested  interest  by  the  class  of 

the  snbsisteiice  •*•  ■*■  ,       ,  .       .      •' 

of  a  power  of    persons  amougst  whom  the  succession  is  to  be  distributed  ;*  although 
vision.  j^  g^^j^  ^  ^^g^  ^j^^  value  of  the  several  individual  interests  is 

affected  by  a  double  contingency,  being  dependent  not  only  on  the 
number  of  persons  that  may  be  comprehended  in  the  class  at  some 
future  time,  but  also  on  the  manner  in  which  the  power  of  distri- 
bution is  exercised.  It  would  also  appear  to  be  established  that  a 
power  of  selection  of  objects  from  an  indefinite  class  of  persons  may 
be  competently  exercised  before  the  arrival  of  the  prescribed  period 
of  distribution.^  In  such  a  case,  the  exercise  of  the  power  would 
confer  a  vested  interest  on  the  selected  beneficiaries ;  but  while  the 
power  remained  dormant,  the  vesting  of  the  subjected  estate  would 
obviously  be  suspended.® 

1448.  Since  the  publication  of  the  last  edition  of  this  book,  the 

1  DonaldsorCs  Trs.  v.  MacdougaU,  20  16  D.  218 ;  Fyffe  v.  Fyfe,  13  July  1841, 

July  1860,  22  D.  1527.  3  D.  1205  ;   Wood  v.  Wood,  18  Jan.  1861, 

3  See  Chapter  LIX.  (Powers  of  Dis-  23  D.  338 ;  Romanes  v.  RiddeU,  13  Jan. 

poeal).  1865,  3  Macph.  848  ;  Miller  v.  Firday's 

'  Sprot  V.  Pennycook,  12  June  1855,  Trs.,  2  R.  (H.L.),  at  pp.  8-9,  per  Earl 

17  D.  840.  Cairns. 

*  Sivright  v.  DaUa$,  27  Jan.  1824,  2  *  Af'Cormaek  ▼.  Barber,  25  Jan.  1861, 

Sh.  643,  N.E.  643  ;  Cotccm  v.  Crawford,  23  D.  898. 

20  Jan.  1837,  15  Sh.   399  ;    Watson  v.  'See  Pursdl  v.  Elder,  24  March  1865, 

Marjoribanks,  17  Feb.  1837,  15  Sh.  687  ;  8  Macph.  (H.L.)  59. 
Baiilie  v.  Selon  (Lord  Rutherfurd's  note), 
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eflFect  of  powers  of  restriction  has  been  the  subject  of  considera-  chapwr  xum. 
tion  in  various  forms.  And,  first,  it  was  determined  that  an 
unqualified  power  to  restrict  the  interest  of  a  son  to  a  liferent  (the 
fee  then  going  as  the  truster  has  directed)  suspends  the  vesting  of 
the  fee  until  such  time  as  the  trustees  shall  elect  whether  to  convey 
to  the  son  in  liferent  or  to  give  him  the  fee.^  But  again,  where  a 
discretion  was  given  to  trustees  to  withhold  payment  of  residue 
until  the  truster's  son  should  attain  the  age  of  thirty,  it  was  held 
that  the  residue  vested  (no  power  of  restriction  being  given).* 
This  was  followed  by  the  case  of  Miller,^  where,  in  circumstances 
involving  the  same  principle,  the  direction  to  retain  beyond  the 
years  of  minority  was  held  to  be  inoperative.  Where  the  direc- 
tion to  the  trustees  is  alternative,  either  to  pay  the  amount  of  the 
provision  or  share  of  residue  absolutely,  or  to  settle  the  fund  at  a 
definite  time,  or  on  marriage,  if  the  trustees  do  nothing,  the 
principle  quod  fieri  debet  infcctum  valet  applies,  and  the  fund  will 
be  held  to  vest  in  liferent  and  fee,  in  terms  of  the  power.* 

1449.    In  the  construction  of  discretionary  powers  a  liberal  Retroactive 
interpretation  is  admissible,  in  order  that  the  motive  of  the  power  of  Mstrictloii.* 
may  receive  the  utmost  effect  which  is  consistent  with  law.     Ac- 
cordingly, where  trustees  in  the  exercise  of  a  power  restricted  the 
right  of  the  truster's  son  to  a  liferent  allenarly,  it  was  held  that  the 
son  was  not  entitled  to  a  conveyance  in  liferent,  but  only  to  receive 
the  income  of  the  residue  termly  from  the  trustees.*    Such  powers 
are  held  to  qualify  the  beneficiary  right  in  its  inception,  so  that 
creditors  can  only  take  tantum  et  tale,  or  subject  to  the  power. 
Such  was  the  decision  of  the  House  of  Lords  in  the  notable  case  of 
Chambers*  Trustees,  where,  after  the  beneficiary  had  contracted  debt 
on  which  arrestment  was  used,  the  trustees  exercised  a  power 
whereby  Mr.  Chambers'  right  was  cut  down  to  an  alimentary  life- 
rent, and  it  was  held  that  the  trust-funds  were  effectively  with- 
drawn from  the  operation  of  the  arrestments.^ 

^  PaiUnorC»  Tr,  v.  PaUnon,  1870,  8  settlement,  giving  effect  to  it  only  in  so 

"hiacph.  449.  far  as  it  conformed  to  the  power. 

«  M'NeiW$  Tr».  v.  Cbrnpftefi,  1872,  10  »  Kcr  v.  JuUice,  1868,  6  Macph.  627. 

K.  755.  *  Chamber$*  Trs.  ▼.    SmitJi,  15  April 

*  MiUer  v.  MQler'i  Trt.,  1890,  18  R.  1878,  5  R.  (H.L.)  151,  reversing  5  R. 
301.  97.     See  WOUr  ▼.  Ker,  1  March  1866,  4 

*  BeuFs  Tr$.  v.  Reid,  1879,  6  R.  916,  Macph.  (H.L.)  8 ;  1863,  2  Macph.  371. 
where  the  Court  in  effect  **  re-formed  "  the 
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SECTION  I. 
Events  Uncertain  (Majority,  Marriage,  Survivorship). 

1460.  Next  in  importance  to  the  conservation  of  life  interests, 
and  a  very  usual  cause  of  the  postponement  of  the  distribution  of 
a  succession,  is  a  direction  to  trustees  to  retain  the  capital  of  a 
fund  provided  to  minor  children  during  their  minorities,  or  to  pay 
the  provisions  to  them  on  their  respectively  attaining  majority  or 
being  married.  The  difficulty  in  this  class  of  cases  consists  in  the 
ascertaining  whether  the  testator  had  the  intention  of  keeping  open 
the  vesting  during  the  suspension  of  payment,  and  thus  making 
the  provisions  contingent  upon  the  attainment  of  the  required  age 
or  status ;  or  whether  he  meant  to  give  vested  interests  at  the 
period  of  his  death,  while  vesting  the  legal  estate  in  trustees  during 
the  period  of  nonage  for  purposes  of  administration. 

1461.  The  maxim  dies  ince7*tu$  pro  condiiione  hdbetur  (originally 
applied  to  contracts)  is  in  strictness  only  applicable  to  legacies  and 
succession  when  the  term  of  payment  is  annexed  to  the  gift. 

1462.  (1.)  If  a  testator  begins  by  making  an  unqualified  gift  to 
his  children,  and  then,  after  directing  his  trustees  what  they  are  to 


Cam  of  an 
unqualified 
gift  followed 

payarmajori^  ^^  ^^^^  *'^®  income  whilst  the  children  are  iu  minority,  goes  on 
or  marriage,  to  prescribe  the  payment  of  the  shares  to  each  child  as  he  or  she 
attains  the  age  of  twenty-one,  or,  in  the  case  of  daughters,  on  being 
earlier  married,  he  has,  according  to  the  ordinary  use  of  language, 
and  with  sufficient  clearness,  given  to  each  child  a  vested  right  at 
his  own  death,  and  has  also  provided  for  the  management  of  the 
estate  thus  given  during  nonage  and  its  transfer  at  the  earliest 
practicable  point  of  time.  To  describe  such  gifts  as  conditional  or 
contingent  would  be  to  lay  down  a  rule  that  the  words  of  the  will 
shall  mean  the  opposite  of  what  the  testator  has  said,  and  its  effect 
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would  be  that,  unless  express  provision  was  made  for  the  coniia-  cbatteb  zuv. 
gency  of  a  minor  legatee  dying  before  receiving  payment  of  his 
share,  his  interest  in  the  trust  would  fall  as  lapsed  succession  to 
the  testator's  next  of  kin.  Whatever  may  have  been  said  to  the 
contrary,  there  can  be  no  doubt  that,  accoi-diiig  to  the  law  as  now 
administered,  an  absolute  gift  to  a  child  or  children,  followed  by 
directions  for  its  management  during  minority  and  eventual  pay- 
ment, vests  a  morte.  The  law  on  this  subject  is  thus  expounded  by 
Lord  Moncreiff  in  the  important  case  of  Alves'  Trustees :  * — "  Un- 
questionably, where  an  uncertain  term — that  is  to  say,  a  term 
which  may  or  may  not  arrive — ^is  adjected  to  a  testamentary  gift 
or  bequest,  the  presumption  is  that  the  legatee's  survivance  cf 
that  term  is  a  condition  of  his  right  It  may  be  otherwise,  but 
not  necessarily  otherwise,  where  the  term  is  in  words  adjected  not 
to  the  gift  itself,  but  to  the  payment  or  enjoyment  of  it.  In  the 
Soman  law  this  distinction  was  allowed  great  weight,  and  Voet 
in  his  Commentary  lays  down  the  rule  thus  : — "  Conditioni  similis 
est  dies  incerttis,  nisi  tantum  solutionis  non  obligationis  morandce 
gratia  adjectiis  sit*' ^  In  the  earlier  cases  which  were  quoted  to 
us  from  the  bar,  especially  in  those  of  Omey,  Sempill,  and  Home,* 
this  distinction  was  controverted,  and  perhaps  with  reason.  But 
it  was  clearly  laid  down  in  SempilCs  case,  and  still  more  clearly 
in  the  subsequent  case  of  Wood,^  that  these  presumptions  must 
yield  to  the  manifest  intention  of  the  testator.  Indeed  it  cannot 
be  doubted  that,  before  the  uncertain  tenn  can  operate  as  a  condi- 
tion of  the  gift,  it  must  he  attadied  or  adjected  to  the  gift,  and  that 
an  uncertain  term  may  be  attached  to  the  payment  of  a  gift  while 
the  gift  itself  is  intended  to  take  effect  and  to  vest  at  the  testator's 
death.  An  example  of  this  is  to  be  found  in  the  most  recent  and 
important  of  the  cases  quoted  to  us, — that  of  Ralston"  ^  In  the  case 
in  which  this  opinion  was  delivered,  the  testator  appointed  a 
minor,  named,  to  be  his  residuary  legatee,  and  directed  his  trustees, 
upon  the  legatee  attaining  the  age  of  twenty-one,  to  convey  the 
residue  to  him,  and  it  was  accordingly  held  that  the  residue  vested 
a  morte^ 

1453.  In  the  later  case  of  Waters*  Trustees^  where  the  testator  in  all  nuch 
began  by  directing  his  trustees  to  hold  the  residue  of  his  estate  for  5Sts.*^*  "^^' 

^  Alva'  Tn,  v.  Grant,  1874,  1  R.  969,  >  JRaUUm  v.  RdUUm,  1842,  4  D.  1496. 

at  p.  972.  •  AlvtB*  Trs,  v.  Orant,  tupra. 

«  P.  28,  t.  7,  §  32.  7  Watert'  Trs.  v.   Waters,  1884,  12  R 

<  Ometf  V.  Madarty,  1788,  M.  6340 ;  253,  and  Lord  Cowan's  opinion    (Uiere 

Stmfiav.  Sempia,  1192,11.  %\^%\  Home  cited)  in   Laing    v.   Barclay,    1865,    3 

T.  Home,  1807,  Hume,  530.  Macph.  1143.     See  also  Hewat  v.  GraiU, 

*  Wood  ▼.  Bamet's  Tr,,  1813,  Hume,  1867,  6  Maq>h.  47. 
271. 
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the  benefit  of  hicr  minor  children,  and  then  followed  up  the  gift  by 
the  usual  directions  as  to  application  of  the  income  and  payment 
of  the  capital  at  majority,  the  same  Court,  and  for  the  same 
reasons^  held  that  the  children  took  vested  interests.  The  pro- 
position contained  in  the  concluding  sentence  of  the  quotation 
from  Lord  MoncreiflTs  opinion  may  indeed  be  taken  to  be  com- 
pletely established  ;  and  in  the  more  recent  cases,  where  the  rule  of 
dies  incertus  has  been  applied,  it  will  be  found  that  the  decisions 
were  due  either  to  the  effect  of  survivorship,  or  to  the  absence  of 
any  gift  independent  of  the  direction  given  to  trustees  to  pay  at 
a  time  depending  on  majority  or  marriage.^ 

1454.  It  is  proper  to  call  attention  here  to  a  point  which  might 
easily  be  overlooked  in  the  construction  of  such  destinations,  that 
the  vesting  in  general  depends  on  the  way  in  which  the  words  of 
survivorship  are  applied.  For  example,  the  case  of  if  Alpine,^ 
where  the  destination  of  the  fee  only  took  effect  on  the  death  of 
the  longest  liver  of  three  sisters,  it  was  provided  in  the  will  that 
if  any  of  the  fiars  should  die  ''  before  he  or  they  shall  attain  the 
age  of  twenty-one  years,"  the  share  or  shares  in  question  should 
cu^cresce  to  the  survivors.  Under  these  words  it  is  evident  that 
the  fee  might  vest  at  majority,  although  the  liferents  were  then 
aubsisting,  and  it  was  so  held.  And  so,  where  a  conditional  institu- 
tion was  provided  to  take  effect  "  in  the  event  of  the  death  of  my 
children,"  the  words  quoted  were  properly  referred  to  death  in  the 
testator's  lifetime.* 

1466.  The  effect  of  survivorship  is  elsewhere  considered,  and 
it  may  be  sufiBcient  in  this  place  to  give  a  note  of  the  cases  in 
which  directions  to  pay  at  majority  or  marriage  to  the  survivors  of  a 
family,*  or  to  pay  to  a  family,  whom  failing,  to  conditional  institutes,^ 
have  been  held  to  be  inconsistent  with  immediate  vesting.  A  direc- 
tion to  pay  a  legacy  "  in  the  event  of  the  marriage  of  (a  liferenter) 
or  her  death,"  was  held  to  relate  to  an  event  certain  (since  one  of  the 
events  must  happen),  and  so  the  legacy  vested  a  morte  testataris,^ 


1  Muira  Tri,  t.  Mnir,  1889.  16  R. 
954  ;  Brodu  v.  Brodit't  7V«.,  1893,  20 
B.  795 ;  Smith  v.  WigtUon'a  TVt.,  1874, 
1  R.  858  (direoiion  to  pay  on  youngeet 
child  attaining  majority  to  the  children 
or  the  survivorv  of  them,  &c ). 

•  Sp.  Ca.  M'Afpine,  1883,  10  R.  837. 

*  Pf9Mck'8  Tr^  V.  Pfooodt,  1885,  12 
R.87S. 

«  Orttg  ▼.  Johnston,  1  July  1833,  6  W. 
Mkd  8.  406,  affirming  9  S.  806 ;  Campbeil 
V.  Ktid^  1840, 2  D.  1084  ;  HVi/*cr  v.  Part, 
1859,  21  D.  286  ;  M*Afpine,  tnpm. 


•  SUKnH^s  Tr$.  ▼.  Siewari,  1851, 18  D. 
1387  ;  Blackwood  ▼.  Dfkes,  1833,  11  S. 
448  ;  Wright  ▼.  OgHviey  1840,  2  D.  1357  ; 
MUcheU  V.  MUehdl,  1865,  8  Haoi^. 
721 ;  Peacodc's  Trt,  v.  Ptaeook,  supra, 

•  MofiluUoah  ▼.  Wood^  1872, 10  R  933. 
A  contrary  deciaioa  was  given  (Lord 
Young  diaeenting)  in  Reepe's  Exr$,  v. 
Jteetr*9  PaHor,  1892,  19  R.  1013,  for  the 
reason  that  there  was  no  gift  except  in 
the  form  of  a  diredioii  to  pay  in  the 
douUe  event. 
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1466.  (2.)  Where  there  ia  no  gift  to  the  children  except  in  the  chaptkb  mv. 
form  of  a  direction  to  pay  at  a  time  having  reference  to  majority  caM  wbere  the 
or  marriage,  it  is  still  a  question  of  intention  whether  a  vested  ffldilScUon 
right  is  given,  and  in  particular  a  gift  of  the  intermediate  income  ^  W  •* 

to  the  original  legatees  is  regarded  as  evidence  of  an  intention  to 
give  them  at  the  same  time  a  vested  interest  in  the  capital.  This 
exception  to  the  rule  of  dies  inccrtus  was  first  recognised  in  the  case 
of  Wood  V.  Burnet's  Trustees,^  where  legacies  were  bequeathed  to  the 
children  of  a  stranger,  the  prodiice  thereof  to  be  accounted  for  yearly, 
and  the  principal  sum  to  be  transferred  to  each  legatee  as  soon  as 
he  arrived  at  the  age  of  majority.  The  children  having  all  died  in 
minority,  it  was  held  that  the  beneficiary  interest  had  vested  a 
morie  testatoris,  and  that  their  representatives  were  entitled  to 
payment.  The  principle  that  a  direction  to  pay  interest  from  the 
testator's  death  implies  a  vested  right  to  the  capital,  is  confirmed 
by  many  subsequent  decisions,  of  which  only  the  more  important 
need  be  quoted. 

1467.  In  Kennedy  v.  Cravjford}  a  testator  directed  his  trustees  Anihoritic«  for 
to  make  payment  to  the  younger  children  of  his  son  P.  C.  of  the  ™^'  "*^^«*^ 
sum  of  £2000,  "  equally  amongst  them,  with  the  lawful  interest 

thereof  from  the  first  term  of  Whitsunday  or  Martinmas  after  the 
said  P.  C.'s  death,  should  that  happen  before  the  children  should 
arrive  to  majority ;  my  said  trustees  employing  the  interest  of  that 
sum  from  the  time  of  my  death  for  the  maintenance,  clothing,  and 
education  of  the  said  younger  children  duriog  their  respective 
pupillarities  and  majorities ; "  and  the  trustees  were  further  di- 
rected to  divide  the  capital  of  the  provision,  as  soon  as  the  youngest 
arrived  at  majority,  amongst  the  surviving  children.  It  was  deter- 
mined by  a  majority  of  the  Court  that  the  shares  had  vested,  and 
were  arrestable  before  the  period  of  payment, — Lord  President 
Boyle  observing,  that  when  a  sum  was  appoiuted  to  be  paid  with 
lawful  interest  from  the  testator's  death,  that  implied  that  the  sum 
itself  was  to  be  paid  as  well  as  the  interest ;  and  that  as  to  the 
direction  to  apply  the  interest  towards  the  maintenance  of  the 
children,  and  to  pay  up  the  capital  when  the  youngest  child  should 
attain  majority,  thai  went  only  to  the  management,  and  not  to  the 
question  of  vesting.*  So  also  in  the  case  of  Ralston  v.  Ralston^ 
where  a  legacy  was  made  payable  to  a  minor,  whom  failing,  to  two 
other  minor  children,  or  the  survivor  of  them,  "  with  the  interest 
thereof  from  six  months  after  my  death,  payable  the  said  interest 
to  their  legal  guardians  for  their  behoof,"  and  the  principal  was 

1  Wood  V.  BumeU't  Tr»„  2  July  1813,      8  D.  1266  ;  MaUheto  ▼.  ScoU,  1844,  6  D. 
Hume,  271.  718. 

*  Kennedy  v.  Crawford^  20  July  1841,  »  8  D.  1270. 


^/I 


GIFTS  SUBJECT  TO  CONTINGENT  DESTINATIONS.  801 

ouly  at  that  age.    The  best  illustration  is  the  well-known  case  of  chaftsb  zut. 

Torrie,  where  there  was  neither  an  independent  gift  nor  a  provision 

of  the  intennediate  income,  but  simply  a  direction  to  trustees  to 

]>ay  the  residue  of  the  testator's  heritable  and  moveable  estate  to 

his  two  natural  children  named  in  the  will,  equally  betwixt  them, 

share  and  share  alike,  and  their  heirs  and  assignees,  such  shares 

''  not  to  be  payable  until  they  shall  respectively  attain  the  age  of 

majority  or  be  married."    The  legatees  survived  the  testator,  but 

one  of  them  died  in  minority  and  unmarried.     In  a  competition 

l)etween  the  surviving  legatee  (who  failed  to  bring  the  case  within 

the  principle  of /?««  aecrescendi),  the  Crown,  and  the  testator's  next 

of  kin,  the  share  of  the  l^atee  who  died  in  minority  was  held  to  be 

lapsed  succession,  and  the  next  of  kin  were  preferred.^ 

1460.  Survivordiip. — In  treating  of  the  effect  of  dies  ineerlus  in  Sarrironhtp 
relation  to  gifts  payable  at  majority,  it  was  stated  inferentially  that  ^atLgeneyiii 
words  of  survivorship  are  generally  referable  to  the  term  of  pay-  '  d«tiii»tioii. 
ment  of  the  gift,  or  "  period  of  distribution."    The  case  which  is 

usually  cited  as  an  authority  for  this  proposition  is  Young  v. 
Bobertson^  not  that  any  new  law  was  there  laid  down,  but  that, 
being  a  decision  of  the  House  of  Lords,  the  decision  has  become  a 
landmark. 

1461.  In  the  chapter  on  Survivorship,^  the  history  of  the 
doctrine  of  suspended  vesting  is  traced,  and  a  summary  is  given  of 
the  principal  decisions.  A  few  words  may  here  be  added  regarding 
the  necessary  limitations  of  the  rule  of  Yowng's  case. 

1462.  The  House  of  Lords  has  never  said  that  all  clauses  of  Limiutions  of 
survivorship  are  to  be  referred  to  the  time  of  distribution,  but  only    "  ™  ^ 
that  they  are  primarily  or  presumably  referable  to  that  term. 

Now,  if  we  suppose  that  a  truster  begins  by  leaving  a  sum  of 
money  or  share  to  A,  in  liferent,  and  B.,  C,  and  D.,  or  the  survivors 
of  them,  in  fee,  and  that  he  goes  on  to  direct  his  trustees  to  make 
payment  to  the  fiars  at  the  death  of  A.,  we  have  here  a  case  which 
is  identical  in  principle  with  that  considered  at  the  beginning  of 
this  section,  an  unqualified  gift,  followed  by  a  direction  to  pay, 
which  introduces  an  ambiguity.  Since  according  to  the  law  of 
Scotland  the  liferenter  and  fiar  always  take  concurrently,  it  follows 
that  a  gift  in  the  form  of  words  italicised  ought  to  vest  at  the 
testator's  death  in  the  fiars  who  survive  that  event,  and  this  con- 
struction would  not,  as  it  seems  to  the  writer,  be  displaced  by  the 
consequent  direction  to  pay  or  divide  at  the  liferenter's  death ; 
because  this  is  mere  administration,  and  the  judgment  of  Lord 

1  Torrtev,King'9Rememhnmeer,\%Z2,  ^  TaungT.  RoberUon,  Feb.  14,  1862, 

10  Sh.  597.  4  Maoq.  314,  reversing  22  D.  1527. 

'  Chapter  XXXV.,  Section  III. 
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CHAPTKB  xLiv.  MoDcreiff  in  Aloes*  case  *  is  directly  applicable.  The  forms  of 
destination  to  which  the  rule  of  Youwfs  case  applies  are  those 
where  there  is  no  gift  of  a  legacy  or  share  in  liferent  and  fee,  or  no 
direct  gift  of  a  fund  already  burdened  by  a  general  liferent,  but 
either  (I)  a  direction  to  trustees  to  divide  the  sum  or  share 
amongst  the  members  of  a  class  surviving  or  "  alive  "  at  the  time 
when  the  life  interest  ceases ;  *  or  (2)  a  direction  to  divide  on  this 
event  amongst  the  members  of  a  class,  under  a  declaration  that  in 
case  of  death  without  issue  the  share  provisionally  destined  to  the 
deceased  member  shall  go  to  the  survivor ; '  or  (3)  a  direction  pro- 
viding completely  for  the  three  events,  viz.,  the  survivance  of  a 
member,  his  death  leaving  issue,  and  his  death  vrithout  leaving 
issue.*  The  eases  noted  under  the  three  heads  described  are  the 
latest  cases  that  have  been  found  in  which  provisions  of  survivor- 
ship were  the  determining  elements  of  construction  and  decision, 
and  they  suflBciently  illustrate  the  application  of  the  rule. 
Vesting  under  1463.  It  may  be  convenient  here  to  notice  a  collateral  point, 
a  mutua  wi  .  ^^^  ^|^^  vesting  of  rights  under  mutual  wills  and  settlements  in 
trust.  In  treating  of  such  instruments  in  relation  to  the  power  to 
revoke,*  the  conclusion  was  reached  that  a  mutual  will  represents 
two  distinct  wills,  and  is  to  be  so  construed,  except  in  so  far  as  the 
parties  have  agreed  that  the  provisions  shall  be  contractual.  This 
is  also  the  principle  to  be  applied  to  vesting,  the  presumption  being 
that  the  succession  of  each  testator  vests  at  his  death,  subject  to 
the  known  counter  presumptions  relating  to  dies  incertits  and  sur- 
vivorship.® Marriage  settlements  are  deeds  of  this  description,  and 
the  decisions  on  vesting  under  such  settlements  have  been  held  to 
be  indifferently  applicable  to  questions  of  vesting  under  wills. 

SECTION  II. 

Gifts  over  to  Conditional  Institutes,  Heirs,  and  Next  of  Kin. 

Contingent  1464.  Consider  the  case  of  a  direction  to  trustees,  on  the  detith 

nfustrated!      ^^  '^•>  ^^  ^^  ^^®  coming  of  age  of  A.,  to  pay  a  legacy  to  B.,  whom 

^  Alves*  Trs,,  suproy  p.  797.  ("a  typical  case  of  postponed  vesting," 

'  Compare  Coekbum^s  Trs,  v.  Dundaa,  per  Lord    Rutherfurd    Clark) ;    Boj^'t 

1864,  2  Macph.  1168,  with  Muir*8  Trs.,  Trs,    v.    Cochrane^   1892,   20    R.    108 ; 

1869,  8  Macph.  53.  Cumming'$  Trs.   v.    White,  and   V^ite'i 

'  Spence  v.   PaterforCs  Trs,,  1873,   1  Trs,  v.  ChryUaVs  Trs,,  1898,  20  R.  464, 

R.  46  ;  Marshall  t.  King,  1888,  16  R.  460 ;  BrodU  v.  Brodit's  Trs,,  1898,  20 

40 ;  Special  Case  Lindsay* s  Trs,,  1885,  R.  795. 

12  R.  965  (where  the  vesting  was  acoeler-  ^  Chapter  XXII.,  Section  II. 

ated  in  consequence  of  the  death  of  one  ^  See  Ferrier  v.    Angus,   1876,  8  R. 

of  the  legatees  during  the  subsistence  of  396  ;    Duntop  v.  M'Crae,  1884,   11  R. 

the  liferent).  1104. 

*  Fyfe's  Trs.  v.  Pyfe,  1890,  17  R.  450 
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failing,  to  C.     According  to  the  ordinary  use  of  language,  this  chaptir  xuv. 

means  that  C.  is  entitled  to  demand  the  legacy  if  B.  has  failed  by 

death  before  the  legacy  is  payable.     In  other  words,  the  vesting  of 

the  right  is  suspended  until  the  advent  of  the  term  of  payment. 

But  this  is  not  a  form  of  destination  of  usual  occurrence,  and  it 

must  be  admitted  that  in  the  case  of  conditional  institutions,  as  in 

the  case  of  provisions  of  survivorship,  the  principle  of  dies  incertus 

has  been  largely  modified  by  the  weight  which  is  given  to  presumed 

or  probable  intention  to  confer  a  vested  interest. 

1466.  (1.)  Reserving  for  consideration  in  a  separate  chapter  the  Cue  of  a  gift 
case  where  the  institutes  are  a  family, — ^generally  the  children  or  indepeDdeDt'of 
issue  of  the  liferenter  of  the  subject, — ^and  where  the  beneficiary  [J*^'"^^***** 
interest  may  vest  in  the  conditional  institute  subject  to  defeasance, 
the  point  of  chief  importance  is  the  weight  to  be  given  to  words  of 
gift  or  bequest,  which  are  independent  of  the  direction  to  pay. 

1466.  The  importance  of  this  element  is  recognised  in  an 

observation  of  the  Lord  President  Inglis  which  has  been  cited  in 

many  of  the  later  cases : — "  When  nothing  is  expressed  in  favour 

of  a  beneficiary  except  a  direction  to  trustees  to  convey  to  him,  on  the 

occurrence  of  a  certain  event  and  not  sooner,  and  failing  him,  to 

certain  other  persons  as  substitutes  or  conditional  institutes  to 

him,  then,  if  he  does  not  survive  the  period,  he  takes  no  right 

under  the  settlement''  ^    The  same  distinction  was  taken  by  the 

writer  in  giving  his  opinion  in  the  case  of  Hay's  Trudtcs^  in 

which  the  Lord  President  concurred,  taking  occasion  at  the  same 

time  to  repeat  the  dictum  here  quoted.      It  may  therefore  be 

assumed  that  in  the  case  of  a  direct  gift  to  B.,  whom  failing,  to  C, 

followed  by  a  direction  to  pay  on  the  death  of  A.,  the  presumption 

would  be  in  favour  of  vesting. 

1467.  (2.)  The  next  exception  is  the  case  of  a  gift  to  A.  and  his  Gift  to  A.  and 
/letrs,  which  was  the  destination  in  the  case  last  cited ;  but  this  ^  ^*"^ 
case  is  considered  in  the  preceding  chapter.^ 

1468.  (3.)  Where  a  trust-estate  or  a  particular  fund  is  burdened  Caae  of  a  fee 
with  a  life  interest,  the  period  of  payment  is  (at  least  in  the  annuiUes.^ 
testator's  intention)  necessarily  that  of  the  death  of  the  liferenter, 
because  in  the  case  considered  no  part  of  the  capital  sum  can  be 

given  to  the  fiar  without  depriving  the  Uferenter  of  an  income- 
yielding  subject.  But  where  a  fee  given  to  persons  in  succession 
is  charged  vrith  a  fixed  annuity,  this  reasoning  can  only  be  used 
with  a  large  reserve.  The  sum  required  to  purchase  or  secure  the 
annuity  may  be  relatively  small,  so  that  in  a  practical  sense  the 

1  BrywCn  Tr9.  ▼.  Clarh,  1880,  8  R.  »  Bay's  Trt,  v.  Bay,  1890,  17  R.  961, 

142,  at  p.  145.  at  p.  964. 

>  Chapter  XLIII.,  Section  III. 
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CHAFTBR  xuY.  testator's  death  becomes  the  period  of  payment  of  the  capital  siim. 
And  in  general  it  is  a  circumstantial  question  whether  the  death 
of  the  testator  or  the  death  of  an  annuitant  is  to  be  considered  the 
term  of  payment  of  a  capital  sum  destined  to  a  plurality  of  persons 
in  succession.  In  the  case  of  Midrhead^  Lord  Watson  said — ^'  I 
see  no  reason  to  doubt  that,  in  cases  where  the  final  distribution  of 
a  trust-estate  is  directed  to  be  made  on  the  death  of  an  annuitant, 
and  it  clearly  appears  that  in  postponing  the  time  of  dimion  the 
testator  had  no  other  object  in  view  than  to  secure  payment  of 
the  annuity,  it  may  be  within  the  power  of  the  Court,  upon  the 
discharge  or  remuneration  of  the  annuitant's  right,  to  ordain  an 
immediate  division"  (i.e.,  where  the  beneficiaries  had  a  vested 
interest).  The  principle  of  the  vesting  of  residue  in  the  first 
institute  subject  to  annuities  received  effect  in  the  case  of  8a>tVs 
Trustees,  where  the  Lord  President  Inglis  also  held  that  a  residue 
given  "  after  these  payments  are  made  "  meant ''  subject  to  these 
payments."  * 

1469.  It  would  serve  no  useful  purpose  to  discuss  at  length  the 
cases  of  vesting  depending  on  the  question  whether  the  term  of 
payment  is  independent  of  the  subsistence  of  an  annuity  or 
annuities.  But  it  may  be  stated  generally  that  unless  the  chai^ges 
on  the  residue  are  such  as  to  exhaust  the  income  or  to  have  only 
an  inconsiderable  margin,  the  presumption  will  be  that  the  right  to 
the  residue  vests  at  the  testator's  death.* 

1470.  (4.)  In  the  absence  of  any  of  the  distinguishing  elements 
which  have  been  noticed,  a  fee  destined  to  persons  in  succession 
will,  in  general,  vest  at  the  time  of  payment,  which  in  the  case  of 
residue  means  at  the  termination  of  the  trust.^ 

1471.  Where  the  conditional  institutes  are  described  under  the 
character  of  next  of  kin  of  the  testator,  the  class  is  always  ascer- 
tained at  the  testator's  death,  and  similarly  in  the  case  of  the 
next  of  kin  of  an  institute  or  person  named.^ 


Recall  of  the 
authorities. 


Fee  to  persons 
in  succession 
in  general 
vests  only  on 
payment. 


Ascertainment 
of  a  class  of 
conditional 
institutes. 


1  Muirkcad  ▼.  Muirhead,  12  May  1890, 
17  R.  45,  at  p.  48. 

•  SeotCi  TVs.  V.  Scott,  1891,  18  R. 
1194,  and  see  Lord  Young's  opinion  in 
JReeve^t  £xr.  v.  JUeve*t  Factory  1892,  19 
R.  1013. 

'  In  the  foUowing  cases,  for  example, 
trust-estate  burdened  with  annuities  was 
held  to  vest :  Pursdl  v.  Newbigging ; 
Kerr  v.  Jamt$,  1858,  20  D.  662  ;  Watwn 
v.  MacdougaU,  1856,  18  D.  971 ;  VAmy 
V.  NieoUon'i  Tr$.,  1860,  18  D.  240; 
Dickson  v.  IlalbeH,  1851,  18  D.  675. 


*  BrywtC$  Trt.  v.  Clarh,  mpra  ;  BeU 
V.  Cheape,  1845,  7  D.  614 ;  Wright  v. 
Ogilvie,  1840,  2  D.  1857 ;  Smith  v. 
Leitch,  17  Feb.  1829,  3  W.  &  S.  866 ; 
Jtota  v.  King,  1847,  9  D.  1827  ;  Vinet  v. 
BUlon,  1860,  22  D.  1436 ;  Tumer  v. 
Oaw,  Feb.  20,  1894,  31  S.L.R.  447.  Also 
for  marriage  trusts,  Lockhart  ▼.  Seott, 
1868,  20  D.  690;  ScoU'a  Trt.  v.  Brovm 
and  Company,  1882,  9  R.  798. 

»  Oregory*8  Tr$.  v.  Aliion,  1889,  16  R. 
(H.L.)  14  ;  Ftrrier  v.  Angus,  1876,  S  R. 
396. 
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OHAmB  ZLTF. 

SECTION  m. 

Vesting  prescbibed  bt  the  Truster,  or  depending  ok  the 

AcnoN  OF  Trustees. 

1472.  With  the  view  of  avoiding  the  inconvenience  and  expense  Effect  of  a 
consequent  on  a  judicial  determination  of  the  period  of  vesting,  a  the  ri^te  of 
testator  sometimes  prescribes  the  pjeriod  at  which  his  succession  ^^StTl^S 
shall  be  held  to  vest ;  and  where  this  is  done  intelligently,  and  with 
the  object  of  removing  doubts  as  to  the  intention,  the  introduction 
of  such  a  clause  is  unobjectionable.    But  it  is  senseless  to  provide 
that  the  truster's  succession  shall  vest  at  death,  if  in  the  same  deed 
contingent  destinations  are  set  up  applicable  to  the  event  of  a 
legatee  dying  in  minority  or  during  the  subsistence  of  a  liferent. 
This  was  the  case  of  Smith's  TrvMees}  where  the  testator  twice  over 
made  a  gift  of  residue  to  his  sons,  subject  to  their  mother's  liferent, 
and  then  provided  for  the  case  of  the  death  of  his  sons, ''  either 
before  or  after  "  him,  by  giving  their  shares  to  issue  or  survivors. 
In  this  case  effect  was  given  to  the  express  provision  as  to  vesting, 
by  restricting  the  meaning  of  the  subsequent  destination.     In  the 
previous  oase  of  Croom's  Trustees^  a  different  principle  of  construc- 
tion prevailed.    The  vesting  was  appointed  to  be  at  the  death  of 
the  testator,  but  the  payment  of  certain  shares  of  the  residue  was 
to  be  made  at  the  majority  of  the  legatees  originally  named,  and 
failing  any  of  them,  to  survivors.    The  Court  sustained  the  claim 
of  the  survivors  in  preference  to  that  of  the  testamentary  heirs  of 
a  legatee  who  died  in  minority.     In  a  somewhat  similar  case, 
Davidson's  Trustees,  where  the  trust  was  for  division  among  the 
testator's  grandchildren,  their  interests  being  declared  to  vest  at 
death  and  to  be  payable  at  majority,  the  vesting  was  held  to  be 
according  to  the  declaration,  rejecting  a  claim  for  a  grandchild 
bom  after  the  testator's  death.' 

1473.  There  is  in  general  less  difficulty  in  reconciling  the  Direction  that 
conventional  period  of  vesting  with  the  other  provisions  of  the  will,  "f  pi^nientT 
when  the  testator's  direction  is  that  the  interests  which  he  has 
given  shaU  not  vest  until  distribution  or  payment.  In  a  case  of 
this  description,  where  a  legatee  survived  the  testator  for  two 
years,  but  died  before  receiving  payment  of  his  share  of  residue,  it 
was  held  that  as  there  had  been  no  undue  delay  in  realising  the 
the  estate,  the  conditional  institution  must  take  effect.^    But  the 

1  Sp.  Ca.  &mith'»  Trt.,  9  March  1894,  >  Davidson's  Trs.  v.  Davidson,  1871,  9 

1st  DiTisioD,  31  S.L.B.  588.  Macph.  995. 

*  Groom's  Trs.  ▼.  Adams,  1859,  22  D.  *  ffowat's    Trs.    v.    ffowat,    1869,   8 

45.  Maoph.  887. 
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oHAPTiB  zuT.  more  usual  construction  of  such  clauses  is  the  one  which  is  ex- 
pressed in  the  maxim  q%U)d  fieri  debet  in/edum  vaiet,  the  right 
being  held  to  vest  at  the  time  when  the  beneficiary  was  entitled  to 
payment  in  terms  of  the  will.^  In  one  of  the  reported  cases  the 
declaration  was  ^  that  the  shares  shall  vest  at  the  period  of  my 
death  so  as  to  be. subject  to  the  deeds,  but  not  to  the  effect  of  trans- 
mitting to  the  heirs  of  the  beneficiaries  then  existing  by  legal  or 
intestate  succession  until  the  conveyances  are  granted  in  their 
favour."  The  Lord  President  Inglis  said  that  as  soon  as  the 
period  arrived  when  the  debts  could  be  arranged  and  the  heritable 
properties  conveyed,  from  that  period  the  three  shares  vested 
absolutely  in  the  three  sons, "  and  that  whether  the  conveyance 
was  actually  made  or  not,  according  to  a  principle  long  settled."  ^ 
In  another  case,  the  same  Judge  observed,  with  reference  to  a 
direction  that  a  bequest  should  not  "  take  effect "  unless  trustees 
approved :  ''  It  is  contended  that  the  declaration  that  the  bequest 
shall  not  take  effect  is  equivalent  to  a  declaration  that  it  shall  not 
vest.  The  words  '  take  effect '  have  no  fixed  legal  meaning,  and 
must  therefore  receive  a  meaning  from  the  general  scope  of  the 
deed.  A  power  to  trustees  to  vary  the  time  of  vesting  fixed  by 
the  testator  is  so  novel  as  to  lead  one  to  speculate  in  what  form  it 
is  to  be  carried  out."  *  On  the  whole,  the  writer  is  disposed  to 
agree  with  the  observation  in  CroorrCs  case,*  that  the  appointment 
of  an  express  clause  of  vesting  is  "  a  very  doubtful  remedy "  for 
the  inconvenience  that  sometimes*  arises  from  the  difficulty  of 
determining  vesting  upon  legal  principles.* 

SECTION  IV. 

Lapse,  and  rrs  Effect  on  Legacies  and  Residue. 

Doctrine  Btoted  1474.  "  When,"  says  Erskine, "  a  legatee  dies  before  the  testator, 
by  re  ne.  ^^  legacy  is  not  transmitted  to  the  legatee's  executors ;  both 
because  legacies  are  granted  for  the  testator's  special  regard  to  the 
legatee  himself,  and  because  they  do  not  become  due — dies  rum 
cedit — until  the  death  of  the  testator,  and  nothing  can  pass  from 
one  to  his  heir  or  executor  till  it  be  due  to  himself.  On  this  ground 
a  conditional  legacy  falls  if  the  legatee  die  before  the  condition  be 

^  Sp.  Oa.  Madean,  1889,  16  B.  1095  ;  «  22  D.  p.  49. 

M^ElmaU  v.  Lundie^s  Tr$.f  1888,  16  R.  '  The  older  oaees  on  ezpreM  vestuig 

47.  are  TJwr^m  v.  Thorbum,  1886,  14  Sh. 

*  Zovc*s  Trt.  y.  Love,  1879,  7  R.  410  ;  485  ;   Brown  ▼.  CampbeU,  1865,  17  D. 

Sp.  Oa.  Sutheriand't  Tr$.,  1874,  2  B.  46.  759  ;  Scott  v.  ScoU,  1860,  22  D.  1420 ; 

>  Jamieson   y.     AUardice,    1872,    10  Leighion  v.   Leigkbm,   1867,  5    Macph. 

Maoph.  755.  561. 
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fulfilled."  A  legacy  cannot  vest  during  the  life .  of  the  testator,  craftbb  xuv. 
becanse  his  settlement  is  ambnlatoiy  and  revocable ;  a  provision  by 
deed  may  vest  as  soon  as  the  grantee  acquires  an  indefeasible  in- 
terest by  delivery  of  the  deed.^  And  in  general  a  legacy  is  personal 
to  the  legatee  unless  his  heirs  or  children  be  named  in  the  gift,  and 
such  a  conditional  institution  of  heirs  cannot  be  supplied  by  im- 
plication or  construction.^ 

1476.  The  case  of  Coowfi^s  TrusUea  v.  Mackenzie^  offers  an  Doctrine  niot- 
example  of  the  application  of  the  doctrine  under  somewhat  ezcep-  ofa  legacy^ 
tional  circumstances.  The  testator  having  been  at  one  time  in-  <^^^^"- 
solvent,  left  a  settlement  in  which  he  directed  his  trustees  to 
reimburse  his  creditors  (in  terms  of  a  list  of  liabilities)  for  the 
loeses  they  had  sustained  through  his  insolvency.  It  having  been 
found  in  a  previous  action  that  the  intention  of  the  testator  ought 
to  be  carried  into  efTect,  the  creditors,  by  a  minute  of  agreement, 
divided  the  property  amongst  them  in  proportion  to  their  debts, 
and,  inter  alia,  allocated  a  dividend  to  the  children  of  two  creditors, 
B.  and  M.,  who  had  predeceased  the  testator.  An  action  having 
been  raised  by  a  creditor  of  R  and  M.  against  the  children,  as 
representing  their  parents  to  the  extent  of  the  dividend  in  question, 
it  was  found  that  the  fund  destined  to  creditors  was  to  be  regarded 
as  a  legacy;  that  the  shares  of  R  and  M.  had  lapsed  by  pre- 
decease :  and  consequently,  that  the  sums  of  money  received  by 
their  children  under  the  minute  of  agreement  were  not  taken  i^ 
the  character  of  representatives  of  their  deceased  parents,  but  in 
right  of  the  agreement. 

1476.  Obligatory  provisions  constituted  by  deed  inter  vivos  are  irreTocabie 
assignable,  notwithstanding  that  the  period  of  payment  is  post-  ?^^^^. 
poned  to  the  death  of  the  grantor.  This  point  was  decided  in  the 
case  of  Oreig  v.  Moadie,^  where  a  father,  in  implement  of  an  ante- 
cedent agreement,  disponed  his  heritable  property  absolutely  to  his 
eldest  son,  who  was  infeft,  under  burden  of  a  certain  provision  in 
favour  of  his  sister.  The  lady  predeceased  her  father,  having  con- 
veyed her  interest  to  her  husband  by  deed  of  settlement.  The 
Court  gave  effect  to  her  settlement,  being  of  opinion  that  the  con- 
stitution of  the  provision  in  the  manner  described  gave  an  im- 
mediate interest  which  did  not  depend  on  her  survivance  of  the 

^  Enk.  8,  9,  9,  citing  Dig.  lib.  86,  tit.  sine  liheri*,—HaiMlUm  v.   HamHUm,  8 

2,  L  6,  §  1 ;  Dig.  eocL  tit.,  1.  26,  pr.  ;  Feb.  1888,  16  Sh.  478* 

BeQ'fl  Frm.  8  1878.    Aooordingly,  in  all  *  See  Sp.  Oa.  Dou^'  Exrt.,  1869,  7 

the  CMei  in  which  a  claim  has  been  made  Macph.  504. 

on  behalf  of  heirs  not  ezprenly  instituted,  *  Oooper*8  Trs.  v.  M<uikemie,  18  Jan. 

the  straggle  has  been  to  biing  the  daimant  1860,  22  D.  880. 

within  the  description  of  penons  who  ^  80  Nov.  1889,  2  D.  169.    But  see 

woold  be  entitled  under  the  condition  n  CarsUUn  v.  Oxratofrs,  1672,  M.  2992. 
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cBAFmi  zuT.  term  of  paTinent.  Of  this  nature  are  marriage  provisions  in  the  form 
of  a  trust  of  specific  estate  for  the  benefit  of  the  children  of  the 
marriage,  where,  as  has  been  seen,  each  child  takes  a  rested  in- 
terest at  birth  in  an  unascertained  sum  or  share  of  the  provision. 
Destination  to        1477.  A  destination  to  the  legatee's  assignees  is,  by  a  rule  of 
aaSfiJoeei^'  does^^struction  depending  on  general  principles,  restricted  to  assignees 
not  create  an    after  the  period  of  vesting.     In  the  case  of  Oraham  v.  Hope  there 

afisisnaDie  in~  f  o  ^ 

terest  antii  was  a  destination  of  a  sum  of  £2000  to  a  husband  and  wife  in  joint 
cte^h  of  tea-  ^^  ^^^  liferent,  for  the  liferent  use  only  of  the  wife  in  case  of  her 
survivance,  and  to  the  husband,  his  heirs  and  assignees,  in  fee.  The 
husband  predeceased  the  testator,  and  left  all  his  property  to  his 
brother,  who  claimed  the  fee  of  the  above  sum  of  £2000  as  condi- 
tional institute  under  the  destination  to  heirs  and  assignees.  This 
claim  was  disallowed,  on  the  principle  that  assignees  are  not  condi- 
tional institutes,  and  that  a  gift  to  A.  and  his  assignees  means  only 
a  gift  of  an  assignable  interest  to  A.^  Nor  can  a  power  of  disposal 
conferred  upon  a  liferenter  be  exercised  by  deed  until  the  liferent 
has  vested ;  *  but  an  appointment  by  will,  executed  prior  to  the 
period  of  vesting,  will  be  sustained  if  the  appointer  survive  that 
period,  on  the  principle  that  the  will  speaks  from  the  last  moment 
of  life.3 
BeU  V.  Cheape.  1478.  In  the  case  of  Bell  v.  Cheape  *  a  residuary  bequest  was 
given  to  a  legatee  in  liferent  and  her  children  in  fee,  and  in  the 
event  of  her  death  withovi  issue, — thus  suspending  the  vesting 
during  the  continuance  of  tlie  liferent, — the  trustees  were  directed 
to  pay  and  make  over  the  fee  to  a  conditional  institute,  and  ''  her 
heirs,  executors,  or  assignees."  The  question  was,  whether  an 
assignation  could  be  sustained  which  was  executed  by  the  condi- 
tional institute  after  the  death  of  the  truster,  but  before  the  expira- 
tion of  the  liferent.  A  majority  of  the  Judges  were  of  opinion 
that  the  assignation  was  ineffectual,  holding,  on  the  authority  of 
the  previous  cases,  that  the  introduction  of  the  word  assignees  in 
the  designation  was  merely  a  matter  of  style,  and  could  not  have 
the  effect  of  rendering  a  contingent  right  assignable.  The  case 
seems  to  have  been  decided  entirely  upon  authority ;  for,  as  Lord 
FuUerton  observed,  if  the  question  had  been  open,  the  most  natural 
and  obvious  reading  of  a  bequest  in  such  terms  would  be,  that 
though  it  does  not  vest  a  right  of  succession  in  the  fiar  until  the 
period  of  payment  arrives,  it  imports  the  conditional  institution  of 
his  representatives,  whether  by  testate  or  intestate  succession, — the 

1  Oraham  v.  Hope,  17  Feb.  1807,  M.  >  Hydop  v.  MaxwetTt  Trt.,  11  Feb. 

**  Legacy,"  App.  No.  8 ;  and  aeeBwrden  1884,  12  Sh.  418. 

▼.  Smith,  1738,  1  Pat.  214.  «  BeU  v.  Cheape,  21  May  1845,  7  D. 

>  Henry  v.  OrarU,  19  Feb.  1824,  2  Sh.  614  (Whole  Court). 
725,  N.E.  605. 
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word  "  executors  "  applying  to  the  former  case,  and  "  assignees  "  to  cBAimiuy. 
the  latter.^ 

1479.  In  the  construction  of  legacies  contained  in  mutual  settle-  in  legKiea 
ments,  it  was  formerly  considered  that  the  legatee  took  an  absolute  matoia  Mtde- 
vested  interest  in  the  subject  of  bequest  on  the  death  of  either  of  ^^^  ^^^ 
the  joint  donors,^  on  the  principle  that  a  mutual  settlement  is  must  mryiTe 
onerous,  and  is  only  revocable  by  mutual  consent     In  the  case  of  taton.  *' 
Zawson  v.  Stewart '  the  principle  was  held  not  to  apply,  in  conse- 
quence of  a  declaration  in  the  mutual  settlement  that  in  the  event 

of  any  of  the  legatees  predeceasing  the  eurvivcr  of  the  grantors  of 
the  settlement  the  legacies  should  fall  and  belong  to  their  execu- 
tors or  next  of  kin.  The  House  of  Lords  were  advised  that  those 
words  expressed  a  qualification  of  the  interest  previously  conferred 
on  the  l^atees,  and  imported  a  conditional  institution  of  executors 
in  the  event  of  the  legatee  not  surviving  both  the  testators,  the 
vesting  of  the  bequest  being  thus  suspended  until  the  death  of  the 
survivor.*  According  to  the  later  cases,  of  which  WUso^s  Trustees, 
Bel/rage,  and  Berrvick  are  examples>^  the  question  whether  the 
l^acies  given  by  a  mutual  settlement  vest  at  the  death  of  the  first 
deoeaser,  or  are  subject  to  revocation  by  the  survivor,  depends 
entirely  on  the  terms  of  the  instrument. 

1480.  Miller  v.  MUne*s  Trustees  is  a  case  somewhat  special  in  its 
circumstances.  A  married  lady  wrote  and  delivered  to  a  friend  a 
letter  bearing  that, ''  upon  presenting  this  letter  after  the  death  of 
Mr.  M.  and  myself,  you  shall  be  entitled  to  a  couple  of  hunder 
pond  at  the  first  term  after  our  death,  and  if  I  shall  survive  Mr.  M., 
upon  presenting  this  you  shall  be  entitled  to  demand  four  hunder 
in  place  of  two."  The  grantee  survived  the  husband,  but  died  in 
the  lifetime  of  the  wife.  It  was  clear,  from  the  terms  of  the  letter, 
if  the  law  of  legacies  were  applicable,  that  there  was  no  jus  exigendi, 
and  therefore  no  vested  interest,  until  after  the  death  of  both 
spouses.  But  the  Judges  were  divided  in  opinion  on  the  question 
whether  the  letter  constituted  a  legacy,  or  was  not  rather  to  be 
r^rded  as  a  postponed  obligation.  By  a  large  majority  of  the 
Judges  it  was  decided  that  the  provision  was  personal  to  the 
i^tee,  and  lapsed  by  his  predecease.® 

1481.  The  doctrine  of  lapse  is  properly  extended  to  the  case  of 

1  7  D.  634.    See  also  Clark  v.  Patersan,  W.  &  S.  626,  affirming  4  Sh.  884,  N.E. 

1861,  14  D.  141.  886. 

>  NieoUon  v.  RamMy,  16  Dec.  1806,  «  2  W.  &  S.  686. 

M.   "Legacy,"  App.  No.  2\  J)yJce$  v.  •  WUwne'i Trs.y.  Stirling, »v^pra ;  Bd- 

Boyd,  8  Jnne  1818,  F.C.     But  see  Wil-  frage  v.  Davidson,  20  Jnne  1862,  24  D. 

tan^i  Tn,  v.  Siifiing,  18  Dec.  1861,  24  1182.     Sp.  Ca.  Berwick't  Exr.,  1886,  12 

D.  163.  R.  666. 

'  lawatm  v.  SUwaH,  20  Jnne  1827,  2  «  MiUer  v.  MUne*i  Trs.,  8  Feb.  1869, 

21  D.  877  (Whole  Ck>upt). 
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doctrine  to 
contingent 
legacies. 


Legacy  by  A. 
to  uses  of  will 
ofB. 


cHAPTMtxLiv.  l^acies  given  to  take  effect  upon  a  contingency.  Thns^  if  a  legacy 
Extension  of  be  given  to  A.,  whom  failing,  to  B.  on  his  attaining  the  age  of 
majority ;  if  A.  dies  in  the  lifetime  of  the  testator,  and  B.  does  not 
attain  majority,  a  lapse  occurs  although  B.  survives  the  testator.^ 
Where,  on  the  contrary,  an  interest  is  given  subject  to  be  deter- 
mined upon  a  contingent  event,  the  right  of  the  legatee  vests  at 
the  death  of  the  testator  for  the  whole  period  then  to  run,  and 
passes  to  his  executors^  in  the  event  of  his  dying  before  the 
termination  of  his  interest' 

1482.  Again,  it  is  obvious  that  if  A.  survive  R,  and  bequeath 

a  fund  to  be  applied  to  the  uses  of  B/s  will,  a  legatee  under 

B.'s  will  must  also  survive  A.,  in  order  to  be  able  to  take  under 

A's  will.« 

Legacies  to  a  1483.  Where  a  legacy  is  given  to  a  plurality  of  persons  in 

class  of  persons  .   i_'i_»         _A''i.jA'j.»  i  i 

do  not  itiae  if  terms  which  miport  a  joint  destination,  no  lapse  can  occur  unless 
My  of  the  ob-  ^i  ^i^q  objects  die  in  the  testator's  lifetime:  for  if  any  of  the 

jects  survive,  •  j  »/ 

legatees  survive  the  testator,  the  interest  which  was  given  to  all 
jointly  will  vest  in  him.^  The  result  is  the  same  where  the  bequest 
is  to  an  unascertained  class  of  persons,  who,  by  the  rules  of  con- 
struction, are  to  be  ascertained  at  the  death  of  the  testator,  or  at 
some  subsequent  period.^ 
Effect  of  condi-  1484.  A  legacy  may  also  be  prevented  from  lapsing,  or  falling 
tK^w^''"  into  residue,  by  means  of  a  conditional  institution  of  the  heirs  or 
rin  la  sir*^^  children  of  the  legatee,  and  such  a  conditional  institution  may  be 
given  (though  it  is  not  always  implied)  by  the  common  destination 
to  A.  and  his  heirs.^  A  conditional  institution  of  the  heirs,  or 
children  of  A.,  generally  presupposes  that  the  ancestor,  or  father, 
is  himself  instituted  in  case  of  his  surviving  the  testator ;  but  in 
the  case  of  a  legacy  to  a  class  of  persons,  and  their  heirs  or  issue, 
there  may  be  members  of  the  class  who  have  ceased  to  exist  before 
the  date  of  the  execution  of  the  will,  and  who  are  therefore  held 
not  to  be  instituted.  In  such  a  case  there  can  be  no  conditional 
institution,  and  the  heirs  of  such  deceased  members  accordingly  do 
not  take  anything  under  the  will.^  It  is  not  necessary  to  notice 
here  the  various  causes  which  may  produce  a  lapse.    To  do  so 


^  Donald't  Trs,  v.  Donald,  26  March 
1864,  2  Maoph.  922 ;  Mome  v.  Home, 
1807,  Hume,  580 ;  Arbuthmi  v.  Arbuth- 
not,  1816,  Home,  686 ;  Torrie  v.  King's 
BememJbrancery  81  May  1882,  10  Sh.  597. 

3  HtU  V.  BOVa  Tuton,  8  Nov.  1866, 
5  Maoph.  12. 

'  ffortbrugh  y.  ffonhrugh,  1  March 
1848,  10  D.  824  (4th  pomt) ;  CulMha  v. 
Cheete,  7  Hare,  286,  18  L.  J.  Oh.  269. 


^  Chapter  XXXV.,  Section  L  (Sur- 
vivorship in  Joint  DestinationB). 

»  Ibid. 

•  Graham  v.  Hope,  1807,  M.  <<  Legacy,'! 
App.  No.  8 ;  Suttie  v.  Suttie,  19  Jan. 
1809,  F.O. ;  eontrOf  DonaUTs  Tn.  y. 
Donald,  26  Mar.  1864,  2  Maeph.  922. 

'  SiurroGk  v.  Binny,  1848,  6  D.  117 ; 
Black  V.  Valentine,  1844,  6  D.  689; 
Ithind'8  Tr$.  y.  LeUh,  1866,  5  Maoph. 
104. 
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effectually  would  involve  repetition  of  what  fonns  the  subject  of  chapctrxuv. 
the  preceding  chapters  of  this  volume.    Beference  may  be  made 
to  Chapter  XY.,  on  the  subject  of  lapsed  income  in  cases  where 
a  direction  to  accumulate  has  been  curtailed  by  the  operation 'of 
the  Thellusson  Act,  also  to  Chapter  LYII.  (Besidting  Trust). 

1486.  The  questions  which  have  to  be  considered  under  the  Who  is  entiUed 
head  of  lapse  relate  to  the  appropriation  of  the  lapsed  l^acy  or  of  aUpse.^ 
share.  The  general  rules  of  course  are  (1)  that  lapsed  legacies 
fall  into  residue ;  and  (2)  that  lapsed  shares  of  residue  fall  into 
intestacy.  The  second  rule  is  illustrated  by  the  case  of  a  will 
which  disposed  of  the  whole  estate  in  shares  in  liferent  and  fee 
without  burdening  the  estate  with  any  pecuniary  l^acies  or  pro* 
visiona  One  of  the  legatees  having  died  without  issue,  the  share 
was  held  to  fall  into  intestacy.^ 

1486.  In  such  questions  a  special  fund  or  partial  residue  is  Legatees  of  a 
subject  to  the  same  rules  as  a  general  residue.    Thus,  where  a ^etherrai^^^' 
testator  directed  the  division  of  a  fund  of  £36,000  equally  between  f^"^  ^^^^  » 
his  three  daughters  in  liferent,  the  fee  of  each  share  being  given 

to  the  daughters'  children,  subject  to  the  usual  destinations  in 
favour  of  issue  and  of  survivors,  it  was  further  provided  that 
accrescing  shares  should  be  taken  in  liferent  and  fee.  as  in  the 
case  of  original  shares.  The  three  daughters  survived  the  testator, 
and  all  died  unmarried.  It  was  held  that  the  entire  fund  vested 
in  the  last  surviving  daughter,  and  was  carried  by  her  will.^  This 
may  be  viewed  as  a  case  of  lapsed  interest  falling  into  a  partial 
residue,  and  the  case  also  offers  some  points  of  analogy  with  the 
cases  on  vesting  subject  to  defeasance.  It  is  difficult  to  state  a 
rule  as  to  what  shall  constitute  a  partial  residue.  Where  a  sum  of 
£6700,  part  of  £10,000,  was  given  to  different  objects  in  unequal 
shares,  one  of  which  lapsed,  and  the  '*  balance"  was  left  to  two 
individuals,  this  balance  was  held  not  to  be  a  partial  legacy,  and 
the  benefit  of  the  lapsed  legacy  went  to  the  general  residue.' 
But  on  this  point  the  Judges  (including  the  Lord  Ordinary)  were 
divided,  three  to  two.  But  the  lapse  of  a  legacy  charged  on  an 
heritable  subject  was  held  to  relieve  that  subject,  and  not  to  fall 
to  the  benefit  of  residue.^ 

1487.  A  principle  of  considerable  importance  in  its  results  was  Redduary 
established  in  the  case  of  Storie's  Trustees?    When  a  legacy  lapses  i^sed  share  as 
into  residue,  the  residuary  legatees  do  not  take  the  benefit  afl^^uefirit 
implied  conditional  institutes  in  the  legacy,  but  they  take  the  given. 

1  FvUfyiCi  Tr9,  v.  PuUon,  18  80,  7  R.  ^  DawwiCi  Tn.  v.  Dav)nm,  1877,  6  R. 

566.  874. 

s  DaiffMi  Tn.  v.  OuUen,  1882,  9  B.  «  Special  Oaae  Stori^i  Tn.,  1874,  1 

749.  B.  958. 

*  Brmgn  v.  M*la^»  Tr.,  1877,  5  &.  87. 
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cHAPTiB  xLiY.  subject  OT  suiii  as  original  l^atees  of  the  residue,  whatever  it  may 
be.  So,  where  the  vesting  of  the  l^acies  and  the  vesting  of 
residue  are  at  different  times,  if  a  legacy  lapses,  the  residue  is 
discharged  of  a  burden  affecting  it,  and  vests  as  one  fund  at  the 
appointed  time.  Sometimes  a  lapse  results  from  the  revocation  of  a 
will  or  a  deed  of  directions,  and  the  omission  to  provide  completely 
for  all  contingencies.  In  such  a  case,  the  Court  will  not  hold  the 
revocation  to  be  qualified  or  made  conditional  on  the  new  arrange- 
ment taking  effect,  as  was  found,  after  a  rehearing,  in  the  important 
case  of  NasmytKs  Tritst}  Where  the  purposes  of  a  trust  for  sale 
disappear  in  consequence  of  a  subsequent  revocation,  there  is  no 
conversion,  and  the  estate  results  to  the  heir-at-law.^ 

^  Reynold*  v.  ift22er'c  Tr.,  1884,  11  *  Thomtu  ▼.  TemnerU^t  2V«.,  1868,  7 

B.  769.  Macph.  114. 
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CHAPTER  XLV. 
VESTING  SUBJECT  TO  DEFEASANCE  OR  DIVESTING. 


1.  Appucation  of  the   Principle 
aocobdino  to  the  deasions. 


2.  Transitional  Character  of  the 
Doctrine,  and  Limits  of  its 
probable  Extension. 


SECTION  I. 
Application  of  the  Principle  according  to  the  Decisions. 

1488.  About  the  time  of  the  publication  of  the  previous  edition  Tendency  of 
of  this  book,  the  tendency  to  identify  vesting  in  right  with  vesting  J^ciriOTi 

in  possession  was  very  marked  ;  and,  if  we  except  the  case  of  a  gift  f*vo»irabie  to 
of  a  life  interest  to  A.  and  a  fee  to  B.,  where  it  was  admitted  that 
the  interest  vested  in  right  a  marte  testatoris,  there  was  hardly  any 
form  of  destination  as  to  which  counsel  could  advise  that  the  vest- 
ing would  take  place  before  the  period  of  distribution.  The  incon- 
venience to  families  of  the  presumption  against  vesting  was  very 
great,  because  a  beneficiary  owner  of  trust-estate  could  not  dispose 
of  his  interest  by  will  while  there  existed  the  possibility  of  a  nearer 
heir,  although,  according  to  known  probabilities,  the  chance  of  such 
an  heir  being  bom  might  be  infinitesimal  The  case  of  Carleton  v. 
Thomson  ^  was  the  beginning  of  a  reaction  towards  the  principle  of 
immediate  vesting,  it  being  there  held  incidentally  that  a  condi- 
tional institution  of  issue  to  parents  was  not  a  ''contingent" 
destination,  i.e.,  that  it  did  not  prevent  the  fee  from  vesting  in  a 
parent  who  survived  the  truster. 

1489.  This  was  followed  by  the  introduction  of  the  theory  of  conditional 
conditional  vesting,  a  principle  which  has  already  solved  some  of  ^^^^s- 
the  more  troublesome  problems  in  this  branch  of  the  law,  and 

which  evidently  admits  of  extension. 

1490.  Two  cases  have  been  recognised : — (1)  Liferent  interest  to  Two  cases  to 
A,  fee  to  the  issue  of  A,  whom  failing  to  B.,  where  B.  may  repre-  ^^nd  \e\a8 
sent  a  plurality  of  persons  named,  or  an  ascertained  class :  (2)  oeen  applied. 
Life  interest  to  A,  fee  to  the  issue  of  A.,  whom  failing  to  A,  when 

the  ultimate  destination  to  A  in  fee  may  be  expressed  in  words  or 
implied.    In  either  of  these  cases^  the  fee  is  presumed  to  vest  in 

1  5  liaoph.  (H.L.)  151 ;  L.B.  1  So.  Ap.  282 ;  and  see  SndTt  Trt.  ▼.  Morriwn^ 
1875,  4  R.  709. 
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cHAfTBBXLv.  the  Conditional  institute  or  institutes,  subject  to  defeasance  in  the 

event  of  issue  of  A.  existing  at  the  period  of  distribution. 
Case  of  A  fee  to     1491.  Case  1.  This  case  of  conditional  vesting  was  established  by 
whom  WHng ''  ^^^  ^^*^  ^^  Tayl<yr  v.  Gilberfs  Trustees}  but  the  best  statement  of 
toR  the  principle  is  to  be  found  in  a  later  case.*    In  Taylor^s  case 

trustees  were  directed  to  hold  the  residue  in  shares  for  certain 
individuals  (nieces  of  the  testator)  in  liferent,  and  their  children 
respectively  in  fee ;  but  in  case  of  either  of  the  liferentrices  dying 
without  issue,  or  of  such  issue  djdng  before  attaining  majority  or 
being  married,  then  the  liferented  share  was  to  accrue  to  the 
children  of  the  other  families  under  similar  conditions.  This  was 
held  in  the  Court  of  Session  to  be  an  ordinary  contingent  destina- 
tion. Lord  Moncreiff  dissented,  on  the  ground  that  there  was  no 
condition  personal  to  any  of  the  l^atees,  and  that  the  testator's 
scheme  of  disposition  would  be  completely  satisfied  by  holding  that 
the  fee  vested  in  the  last  nominees,  subject  to  defeasance  in  the 
event  of  issue  being  bom  to  the  liferentricea  Lord  MoncreiflTs 
view  was  set  up  by  the  House  of  Lords,  and  the  principle  of  con- 
ditional vesting  was  thus  introduced  into  the  law  of  Scotland  by  a 
convenient  exercise  of  the  praetorian  power  of  the  Appellate  Court. 
The  next  step  in  the  development  of  the  principle  was  taken  by 
the  Lord  President  Inglis,  when,  in  a  carefully  studied  opinion,  he 
gave  this  exposition  of  the  principle  : — "  Where  a  fund  is  settled  on 
daughtera  of  the  testator  for  their  liferent  use  allenarly,  and  their 
children,  if  any,  in  fee,  whom  failing,  to  another  person  or  other 
persons  in  absolute  property,  with  no  further  destination,  the  vest- 
ing of  the  fee  in  the  last-named  person  or  persons  will  depend  on 
these  considerations, — whether  the  person  so  called  to  the  succession, 
if  only  one,  was  a  known  and  existing  individual  at -the  death  of 
the  testator,  or  if  more  than  one,  whether  the  persons  so  called 
were  all  of  them  known  and  existing  at  that  date ;  or  if  the  desti- 
nation is  to  a  class  called  by  description,  whether  the  individuals 
who  constitute  the  class  are  ascertained  at  that  date,  or  whether  he 
or  they  cannot  be  known  or  ascertained  till  the  death  of  the  life- 
renters,  or  the  occurrence  of  some  other  event.  If  the  person  or 
persons  are  not  known,  or  the  individuals  who  are  to  constitute  the 
class  are  not  ascertained  at  that  date,  the  fee  will  not  vest  until  the 
occurrence  of  the  event  which  will  determine  who  are  the  persons 
called  or  the  individuals  composing  the  class  are  ascertained.  But 
when  the  person  or  persons  called  are  known,  or  the  individuals 
composing  the  class  are  ascertained  at  the  death  of  the  testator, 
then  the  fee  will  vest  in  them  a  morte  testcUaris,  subject  to  defeas- 

1  Tayhr  v.   Gilherea  2Vf.,   12    July  *  SUePs  Tn.  y.  SM,  infra. 

1878, 5R.  (H.U)  217 ;  royening  5  B.  49. 
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ance  in  whole  or  in  part,  in  the  event  of  the  liferenters,  or  auy  of  cfRAPraB  xlv. 
them,  leaving  issue."  ^  To  this  lucid  and  complete  definition  the 
writer  has  nothing  to  add,  except  that  it  embodies  this  principle 
that  the  determination  of  the  rights  of  a  class  known  and  ascer- 
tained at  the  testator's  death  ought  not  to  be  suspended  because  of 
the  possible  interests  of  an  unknown  and  sometimes  non-existent 
class  having  a  prior  place  in  the  destination,  the  rights  of  the  last- 
mentioned  class  being  saf^^arded  by  the  conditional  character  of 
the  vested  right 

1492.  The  principle  is  further  illustrated  by  the  observations  of  Doctnne  of 
Lord  Watson  in  Greganf^  case  on   Waniwp  v.  Mwrphy,  where,  LtJ^**"*"  **' 
according  to  the  true  construction  of  the  will,  the  succession  vested 

in  the  testator's  next  of  kin  a  marie,  subject  to  defeasance  in  case 
of  issue  of  the  liferenters  existing  at  the  time  of  distribution.^ 

1493.  Accoi*ding  to  the  unanimous  opinion  of  the  House  of 
Lords  in  Oregan/'s  case,  the  view  of  the  late  Lord  President  and  the 
minority  in  Wannap  v.  Murphy  was  riglit,  and  it  is  worth  noticing 
that  in  the  last-mentioned  case  the  Lord  President'  reviews  all 
the  previous  authorities  on  the  subject  of  defeasance  of  vested 
rights,  and  gives  his  approval  to  Loi-d  Neaves'  opinion  in  a  case  of 
JRobertsan* in  which  the  principle  of  conditional  vesting  was  applied 
to  a  question  of  personal  succession  where  the  destination  was  to 
the  eldest  or  other  son  who  should  succeed  to  the  heritable  estate. 

1494.  It  is  hardly  necessary  to  consider  the  cases  where  vesting  Ezceptioiua 
subject  to  defeasance  was  pleaded  but  rejected,  except  to  point  **"^* 
out  that  they  illustrate  the  dictum  in  Sled's  case,  that  conditional 
vesting  presupposes  a  gift  to  a  conditional  institute,  or  ascertained 

class,  in  absolute  property.  In  the  two  cases  of  White,^  which 
are  the  latest  of  tlie  series,  the  principle  was  held  inapplicable, 
because  in  both  cases  the  ultimate  destination  was  to  a  class  of 
conditional  institutes,  and  the  survivors  of  them,  so  that  the  class 
did  not  become  definite  until  the  period  of  distribution.  Lord 
Young's  statement  of  the  principle  agrees  in  substance  with  that 
of  Lord  President  Inglis  above  quoted.  The  convenience  of  the 
principle  of  conditional  vesting  in  the  case  or  category  under 


1  Sted:$  Trs,  v.  Sted,  1888,  16  R. 
204,  at  p.  208.  Id  the  case  dealt  with 
the  dan  was  aot  aaoertained  at  the 
testator^s  death,  conseqaently  the  right 
did  not  vest  oonditioiuJly  in  the  oon- 
ditioiuJ  institates.  See  alao  Sp.  Ca. 
WrigMs  2Vt.,  20  Feb.  1894,  81  S.L.B. 
450. 

>  16  R.  (H.L.)  14,  citing  Wannop 
{BoXdame^a  Tr,)  ▼.  Murphy  1881,  9  B» 
269  (Conxi  ci  Seroi  Jndgea) ;  and  lee 


the  Lord    President's  remarks  on  this 
case  in  SteeTs  TVs.,  supra, 

•  9  R.,  at  ppw  278-9. 

*  Eobertaon  v.  Robertaon,  1869,  7 
Macph.  1114.  The  case  of  Ihtmie't 
Trs.  V,  CuUen,  1862,  9  R.  749,  maj  also 
be  referred  to  the  principle  of  oonditional 
vesting. 

>  Cfumming'i  Tr$,  v.  WhUe,  1898,  20 
R.  464 ;  WKii^9  Trs,  v.  Chr^taTs  2Vs., 
1898^  20  R.  460. 
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cHAPTiB  xLv.  consideration  is  very   evident   in    such    examples  as   Oregorifs 
Trustees,  where  the   truster's    only  son  sustained  the  two-fold 
character  of  sole  immediate  issue  of  the  marriage  and  sole  repre- 
sentative of  the  class  of  next  of  kin  which  was  called  to  the 
succession  under  the  ultimate  destination.     In  this  son,  according 
to  the  decision,  the  estate  vested  a  morte^  the  circumstances  not 
admitting  of  a  possible  defeasance.    The  beneficiary  estate  accord- 
ingly passed  to  his  son,  and  thence  by  deed  to  a  purchaser,  instead 
of  being  hung  up  in  suspense  during  a  long  liferent.^ 
Case  of  a  fee  to       1495.  Cose  2.  The  second  case  is  really  a  limiting  form  of  the 
who^fidUng  *'  ^^^'  where  the  liferenter  (usually  a  lady)  is  herself  the  ultimate 
to  A  gar,  and  is  the  person  in  whom  the  beneficiary  estate  vests  subject 

to  defeasance  in  favour  of  her  issue,  should  such  exist  at  her  death. 
But  the  case  deserves  separate  consideration,  because  it  includes 
the  specialty  of  a  gift  to  a  wife  or  daughter  in  liferent  and  to  her 
issue  in  fee,  without  any  further  destination,  where  accordingly  the 
lady's  right  of  fee  depends  on  the  principle  of  implication.^ 
Analysis  of  the  1496.  There  are  decisions  in  two  such  cases,  Lindsw^s  case  and 
^TO  of  fee  to  DalglisKs  case.  In  Lindsay  '  the  question  related  to  the  beneficiary 
A.  (a  liferenter)  interest  in  a  l^acy  of  £1000,  which  the  testator  left  as  a  legacy  to 
*  his  daughter,  as  an  equivalent  to  an  heritable  subject  of  like  value 
which  he  had  given  to  her  brother.  By  a  later  clause  of  the  will 
the  testator  directed  bis  trustees  to  settle  this  legacy  so  as  to  pro- 
vide to  his  daughter  a  ''  liferent  only,"  and  the  fee  to  her  issue. 
The  daughter  died  unmarried,  and  it  was  held  that  the  legacy  of 
£1000  was  carried  by  her  will,  on  the  principle  that  effect  must 
be  given  to  the  original  gift  to  the  daughter  herself,  and  that  the 
subsequent  limitations  applied  only  to  the  case  of  the  legatee 
marrying  and  leaving  issue.  It  is  implied  in  the  judgment  in  this 
case  that  the  lady  had  only  a  conditional  vested  right  subject  to 
defeasance  in  the  event  of  her  being  survived  by  issue  of  her  body. 
1497.  In  DalglisKs  case,^  a  father  by  his  trust  settlement 
directed  the  division  of  his  residuary  estate  amongst  his  children 
in  terms  which  imported  vested  rights ;  and  by  a  codicil  directed 
these  trustees  to  invest  his  daughters'  shares  for  their  liferent  uses 
allenarly  and  to  their  issue  in  fee.  It  was  held  by  the  writer, 
sitting  as  Lord  Ordinary,  and  by  the  Court,  that  the  original  gift 
to  each  daughter  subsisted,  except  in  so  far  as  it  might  be  displaced 
by  the  subsequent  gift  to  her  issue.     A  daughter  having  died 

1  Qregory't  Tn.   v.  AUnn,  April  8,      R.  281  ;  DwmU^s  Tn.  v.  OuUm,  1882, 

1889,  16  B.  (H.L.)  10,  reyeraing  14  R.       9  R.  749. 

368.  *  J)algli»h*s  Tn.  v.  Bannerman*8  Baen, 

s  See  Chapter  XVI.,  Section  III.  1889,  16  R.  569,  approving  Lindtay,  ui 

*  Lindsay^s  Trs,  ▼.  Ztnciaay,  1880,  8      supra,  and  distinguishing  from  FuUon*s 

Tn,  V.  FuUon^  1880,  7  R.  566. 
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married  but  childless,  her  will  was  found  to  have  taken  effeot  upcm  cHAimxLT. 
the  capital  of  her  share  of  residua 

1498.  The  construction  is  similar  where  a  right  is  given  to  the  Caae  where 
issue  of  a  nominatim  legatee  without  the  restriction  of  the  parent's  interest  u  not 
right  to  a  liferent    This  is  the  case  which  arose  under  Lord  jSfe^t^  ^  * 
Dalhousie's  will,  where  the  truster  began  by  giving  a  liferent  of 

his  whole  estate  to  his  sister,  and  then  apportioned  out  of  the 
residuary  estate  provisions  of  £6000  to  each  of  his  nephews,  and 
added:  "With  r^ard  to  the  £6000  hereinbefore  directed  to  be  appor- 
tioned to  my  said  nephew,  £.  B.  R,  I  desire  that,  in  the  event  of 
his  predeceasing  me  without  issue,  the  same  shall  go"  as  there 
mentioned.  E.  B.  R.  survived  the  testator,  and  the  destination- 
over  accordingly  lapsed.  It  was  held  that  the  clause  amounted  to 
an  implied  gift  to  the  issue  of  E.  B.  R  in  case  of  the  l^atee  pre- 
deceasing the  liferentrix;  consequently  K  B.  R  took  a  vested 
right  subject  to  be  divested  in  that  event  only,  and  as  he  died 
without  issue,  the  legacy  of  £6000  was  carried  by  his  will.^ 

1499.  The  reaction  in  favour  of  vesting  is  shown  by  a  tendency  cmm  where 
in  some  of  the  later  cases  to  treat  all  destinations  after  the  first  as  ^ftMt^^B 
substitutions,  so  that  the  estate  may  be  vested  a  morte  in  the  first  substitutions, 
member  of  the  destination,  subject  to  be  divested  in  case  of  issue 

being  bom  to  a  liferenter  and  surviving  the  period  of  payment. 
It  does  not  seem  to  the  writer  to  be  altogether  accordant  with 
principle  to  treat  destinations  in  money  provisions  otherwise  than 
as  conditional  institutions  suspensive  of  vesting.  The  cases  noted 
below  illustrate  the  exceptional  rule  of  construction  alluded  to, 
without  throwing  further  light  on  the  conditions  of  its  application.^ 


SECTION  II. 

Transitional  Character  of  the  Doctrine,  and  Limits  of  rrs 

PROBABLE  Extension. 

1500.  When  we  consider  the  doctrine  of  vesting  subject  to  Doctrine  of 
divesting,  as  defined,  for  example,  by  the  late  Lord  President  in  ^ting°'** 
Steel's  case,  the  impression  received  is  that  of  a  highly  artificial  «^Mnined. 
rule,  such  as  might  have  resulted  from  the  collision  of  opposing 
principles.     It  is  difl&cult  to  imderstand  that  such  a  notion  should 
have  been  accepted  in  our  time,  had  it  not  come  recommended  by 

1  E.  of  Dcdkouiie^s  Trs,  v.  Yovng,  1889,  Borland,  8  R.  1124,  is  so  special  as  to  be 

16  R.  681.  of  little  or  no  value  as  a  precedent.     The 

'  Logan'i  Tr$,  ▼.  MUa,  1890,  17  R.  deed  was  one  of  direct  disposition,  and  it 

426  ;  BrouyML  v.   Young,  1884,  11  R.  was  necessary  to  find  a  fiar  to  satisfy  the 

1185  (2d  point) ;  Fraaer  v.  Frater*i  Tn,^  role  that  a  fee  cannot  be  in  pendente, 
1888»  11  R.  196.     The  case  of  3PLay  ▼. 
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xLv.  English  precedents,  which  most  probably  represent  a  compromise 
between  theory  and  practical  convenience.  The  rule  of  the  Civil 
Law  at  least  represents  an  intelligible  principle  If  the  enjoyment 
of  a  right  is  only  postponed  to  an  event  distant  but  certain,  the 
fiar  takes  the  beneficiary  estate  subject  to  the  burden  of  the  life- 
rent or  intermediate  right,  and  he  is  free  to  dispose  of  it  subject  to 
the.  burden,  with  the  certainty  that  in  doing  so  he  does  not  come 
into  competition  with  any  one  who  may  hereafter  set  up  a  prefer- 
able claim.  But  in  the  cases  to  which  the  theory  of  conditional 
vesting  has  been  applied,  the  issue  of  the  liferenter,  the  institutes 
in  the  destination,  are  not  recognised  in  any  way  until  their 
right  becomes  absolute  by  survivance  of  the  period  of  distribution, 
whilst  the  conditional  institute,  who  may  be  a  collateral  relative, 
having  a  much  weaker  claim  on  the  testator's  goodwill,  takes  at 
once  a  qualified  right.  If,  as  has  happened  in  more  than  one  of 
the  decided  cases,  neither  the  immediate  legatees  nor  the  condi- 
tional institute  outlive  the  event  on  which  the  distribution  takes 
place,  the  testamentary  heirs  of  the  conditional  institute  become 
the  beneficiaries  of  the  trust  to  the  exclusion  of  the  heirs  of  the 
institutes.  This  is  the  first  and  the  chief  anomaly ;  but  supposing 
this  to  be  defensible  in  principle,  there  remains  the  difficulty,  how 
is  the  theory  of  vesting  and  divesting  to  be  limited  so  that  its 
results  shall  not  come  into  direct  conflict  with  the  results  of 
older  and  equally  well-established  principles  in  the  law  of  vesting  ? 
In  the  cases  to  which  the  principle  was  first  applied  the  institutes 
were  the  issue  of  the  person  whose  life  interest  caused  the  fee  to 
be  in  suspense.  But  it  was  plainly  impossible  to  confine  the 
principle  to  that  particular  form  of  destination. 

1601.  Now,  consider  the  application  of  the  principle  to  the 
case  of  Lord  Dalhousie's  Trustees.  There  was  first  a  general  life- 
rent of  the  whole  estate,  then  a  gift  of  money  to  a  nephew,  and  an 
implied  institution  of  his  issue  followed  by  an  express  limitation, 
which  need  not  be  considered,  because  in  the  events  which 
happened  it  disappeared.  The  decision  was  that  Mr.  Bannerman 
Ka^say  took  a  vested  interest  in  the  legacy  given  to  him  subject 
to  defeasance  or  divestiture  in  favour  of  his  children  in  the  event 
of  his  death  during  the  subsistence  of  the  liferent  leaving  issue. 
But  here  the  case  comes  into  conflict  with  another  definite 
principle  of  the  law  of  vesting,  viz.,  that  the  conditional  institution 
of  issue  in  place  of  a  parent  fiar  does  not  impede  the  vesting  of  the 
fee  in  the  parent,  but  only  gives  the  children  a  right  of  succession 
in  the  event  of  the  parent's  death  in  the  testator's  lifetime.  Now, 
if  this  principle  were  to  be  applied  to  Lord  Daihousie's  case,  Mr. 
Bannerman  Bamsay  would  be  held  to  have  taken  an  absolute  vested 
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interest  and  not  a  qualified  right ;  because  the  circumstance  that  ohaftir  zlt. 
issue  were  called  only  by  implication  would  not  affect  the  question, 
so  as  to  give  them  a  higher  right  than  would  come  to  issue  who 
are  called  to  the  succession  in  express  terms.  In  the  case  con- 
sidered the  distinction  was  only  theoretical ;  but  it  would  have 
been  very  real  if  Mr.  Samsay  had  left  issue,  and  if  the  competition 
had  been  between  them  and  a  wife  or  other  testamentary  heir. 

1602.  Again,  let  it  be  considered  whether  the  principle  of  vesting  whether  the 
subject  to  defeasance  is  to  be  confined  to  cases  where  the  insti-  J^t  to*be** 
tutes  are  described  as  the  children  or  issue  of  a  person  named.    Is  conflD«d  to 
the  principle  to  be  considered  inapplicable  where  the  institutes  inytitntes  are 
are  mentioned  by  name  ?    The  destination  will  then  be  to  A.  in  ^^^S^^^' 
liferent,  to  B.,  C,  and  J),  jointly  in  fee,  but  in  the  case  of  their 

failure  then  to  K  Now  as  K  is  an  ascertained  person,  he  ought 
(according  to  the  new  theory)  to  take  a  vested  interest  subject  to 
defeasance  in  the  event  of  B.,  C,  and  D.,  or  any  one  of  them,  sur- 
viving the  period  of  distribution.  But  this  is  the  very  case  of  a 
destination-over,  which  has  always  been  held  to  be  incompatible 
with  vesting,  on  the  principle  that  none  of  the  legatees  has  any- 
thing more  than  a  spes  successionis,  which  can  only  be  raised  to  a 
vested  right  by  survivance  of  the  period  of  distribution. 

1603.  It  would  serve  no  good  purpose  to  multiply  illustrations  iDoonTODience 
of  the  difficulty  of  applying  or  excluding  the  principle  of  condi-  exterSon^of 
tional  vesting  analogically  to  new  cases.    Enough  has  been  said  to  JJ®  priJ^i^f^ 
prove  the  transitional  character  of  the  law  on  this  subject,  and  it 

must  be  left  to  the  Courts  to  determine  whether  the  principle  of 
conditional  vesting  is  to  be  confined  strictly  to  the  cases  to  which 
it  has  already  been  applied,  or  is  to  receive  an  indefinite  extension 
which  would  render  necessary  a  general  revision  of  the  law  of 
vesting  under  contingent  destinations.  Subject  to  the  criticism 
which  has  been  made  respecting  the  case  of  Ballunisie,  it  may  be 
said  that  in  general  a  conditional  vesting  presupposes  a  liferent  in  a 
parent  and  a  fee  in  the  issue,  with  a  destination-over  either  to  the 
parent  or  to  persons  ascertained.  Within  these  limits  its  applica- 
tion ia  very  convenient,  and  it  does  not  seem  to  be  very  material 
whether  the  original  limitation  of  the  fee  is  expressed  in  favour  of 
children  nomincUim  or  in  favour  of  children  or  issue  as  a  class, 
provided  the  destination  be  of  the  nature  of  a  proper  family  provi- 
sion. This  view  of  the  decisions  would  exclude  the  extension  of 
the  principle  of  vesting  subject  to  defeasance  to  the  case  of  the 
conditional  institution  of  one  selected  legatee  to  another  selected 
legatee,  or  a  plurality  of  selected  legatees,  which  has  hitherto  been 
regarded  as  the  normal  case  of  a  contingent  destination  where  the 
right  vests  at  the  period  of  distribution. 
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CHAPTER  XLVI. 

ACCELERATION  OF  VESTING  AND  ANTICIPATED 

PAYMENT. 

Snneatedniiea       1604.  If  we  consider  the  subject  independently  of  the  decisions, 

wS »  du!^°*  the  following  rules  are  suggested. 

tribntioo  may  Rnle  1. — Abaolute  Fee. — When  a  beneficiary  comes  to  have  an 
*  absolute  or  unqualified  right  of  fee,  then,  in  the  words  of  an 
eminent  Judge,  the  Court  will  always  relieve  him  of  a  trust 
management  which  is  cumbrous,  unnecessary,  or  expensive.  This 
includes  the  case  of  a  fee  destined  contingently  which  has  become 
absolute  in  consequence  of  the  death  of  all  but  one  of  the  parties 
interested^ 

Rule  2. — Eight  depending  on  a  personal  condition. — ^Where  the 
right  is  given  to  a  legatee  on  marriage  or  the  attainment  of  major- 
ity, or  other  condition  personal  to  the  legatee,  it  would  not  be 
possible  without  a  breach  of  trust  to  pay  at  an  earlier  period,  nor 
would  it  in  general  be  possible  to  obtain  the  consent  of  all  the  next 
of  kin,  residuary  legatees,  or  other  persons  conditionally  interested. 
Rule  3. — Contingent  Destinations. — ^Where  distribution  is  post- 
poned, and  the  fee  is  destined  contingently  to  the  surviving 
members  of  a  class,  or  to  persons  nominated  in  succession,  it  would 
seem  that  the  Court  would  be  justified  in  directing  distribution, 
although  no  beneficial  interest  had  vested,  if  application  were  made 
to  that  effect  by  the  entire  class  of  persons  to  whom,  or  to  one  or 
more  of  whom,  the  beneficial  interest  must  eventually  belong. 

Rule  4 — Charitable  Trusts. — Where  the  trust  purpose  is  to  pay 
over  the  accumulated  proceeds  of  a  fund  to  trustees  for  a  charity, 
or  purpose  of  public  utility,  the  charity  is  in  the  same  position  as 
a  beneficiary  imder  disability,  and  therefore,  if  payment  is  made 
before  the  time  appointed,  the  administrators  of  the  charity  could 
only  take  the  fund  subject  to  the  obligation  to  accumulate  the 
income  during  the  prescribed  time,  or  at  least  for  the  remainder  of 
the  term  of  twenty-one  years  within  which  the  accumulation  of 
income  is  permissible. 

^  The  principle  is  evidently  the  same  The  propodUon  indudes  the  case  of  a  fee 

whether  the  question  arises  on  a  demand  to  be  held  in  trust  for  an  institute  with 

of  payment  by  a  sole  survivor,  or,  as  in  substitutions  which  are  defeasible  at  his 

the  case  of  LvntUay's  Tn.,  1S85,  12  R.  will ;  Chrdon  v.  Gordon's  Trs.,  1866,  4 

964,  on  the  daim  of  his  testamentary  Maoph.  501 ;  Speru  v.  Monypenny*8  Tra., 

heirs,  if  he  has  died  before  distribution.  1876,  3  R.  50. 
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Eule  5. — Lifermt  and  Fee. — ^Where  the  beneficiary  fee  is  aflFected  ohaptkbxlvi. 
by  an  ordinary  liferent  or  life  interest,  and  the  consent  of  the  life- 
renter  is  given  to  an  anticipated  payment,  the  case  is  reduced  to 
one  or  other  of  the  foregoing  rules.  But  such  consent  cannot  be 
effectively  given  if  the  subject  is  held  in  trust  under  the  condition 
that  the  life  interest  is  to  be  alimentary  or  not  assignable. 

These  rules  are  all  expressed  in  or  plainly  deducible  from  the 
judgment  of  the  House  of  Lords  in  the  important  case  of  Muir- 
head}  The  third  rule  is  here  stated  nearly  in  the  words  of  Lord 
Watson,  who  gave  the  leading  opinion;  the  fourth  rule  is  con- 
tained in  the  criticisms  of  the  same  Judge  and  of  Lords  Bramwell 
and  Herschell  in  the  case  of  the  Lvaxib  trust.^  The  second  part  of 
the  fifth  rule  is  put  by  Lord  Watson  in  Hughes  v.  Edwardes?  as  a 
corollary  to  the  decision  in  Muirhead^s  case. 

Bule  6. — ^The  election  by  a  wife,  husband,  or  child  to  take  l^al 
provisions  in  place  of  a  Itferent  given  by  a  will  or  contract  of 
marriage,  does  not  affect  the  vesting  of  the  fee,  or  entitle  the 
trustees  of  the  fund  to  accelerate  its  distribution.  This  was  the 
point  decided  in  Muirhtad!s  case,  where  the  principle  was  laid 
down  that  no  act  of  a  person  outside  of  and  hostile  to  the  trust 
can  ^er  ^  effect  an  alteration  of  the  truster's  dispositions  with 
r^ard  to  the  vesting  of  interests  in  his  estate.^  The  displacement 
of  a  general  liferent  may,  of  course,  make  it  more  easy  for  the  class 
of  persons,  to  some  of  whom  the  fee  is  eventuaUy  destined,  to 
combine  their  interests  with  a  view  to  immediate  payment ;  but, 
in  the  case  supposed,  the  acceleration  of  vesting  is  the  result  of  the 
act  of  the  parties  claiming  the  benefit  of  the  trust,  and  combining 
their  interests  under  it. 

1606.  The  law  as  to  acceleration  being  now  definitely  settled.  Authority  for 
it  is  only  necessary  to  refer  very  briefly  to  such  of  the  previous  *  ®^     ^' 
decisions  as  illustrate  the  rules. 

(1.)  In  illustration  of  the  rule  that  an  unlimited  fiar  may 
demand  payment  notwithstanding  the  terms  of  a  trust,  reference 
is  made  to  the  undemoted  cases.^  The  conditions  necessary  and 
sufficient  under  the  first  rule  exist  in  the  case  of  a  marriage  settle- 
ment of  the  wife's  estate  where,  subject  to  life  interests  in  favour 
of  the  spouses,  the  fee  is  destined  to  the  wife  and  her  heirs.    The 

^  Myikrktad   v.    Muirhead,    12    May  where  a  contrary  dedflion  was  given,  10 

1890,  17  R.  (H.L. )  46.  thns  oTermled.     Among  the  older  cases 

'  iMcat^  Tn.  Y.  The  Lueas  Trust,  1881,  reference  may  be  made  to  Ferrie  v.  Fenne, 

8  R.  602.  1849,  11  D.  704. 

*  Hughe*  ▼.  Sdwardes,  25  July  1892,  ^  Spens  v.  M(mypenny*8  Trs,,  1875,  8 

19  B.  (H.L.),  at  pp.  84,  85.  R.  50,  and  cases  there  dted  ;  Miller  v. 

«  17  R.  (H.L.),  at  p.  50.    The  case  of  Miller^t  Trs.,  1890, 18  R.  801. 
Awiandale  v.  Maeniven,  1847,  9  D.  1201, 
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cHAPTKBiLvi.  0086  of  Bamsay  ^  has  been  regarded  as  a  very  authoritative  precedent 
for  this  application  of  the  rule ;  and  the  principle  will  in  general 
apply  where  the  fee  is  destined  to  issue  of  the  marriage,  whom 
failing,  to  the  wife  herself,  if  the  marriage  is  dissolved  and  there 
are  no  issue  surviving.  If  the  liferent  be  declared  alimentary,  the 
trust  cannot  be  terminated  during  the  subsistence  of  the  marriage ;  ^ 
but  after  its  dissolution  it  would  seem  that,  if  the  settled  propei-ty 
belonged  to  the  wife  before  marriage,  she  may  revoke  the  trust, 
and  with  it  the  alimentary  destination  of  the  income  to  herself. 
Some  cases  of  anticipation,  depending  on  the  principle  that  the  fee 
had  vested  in  a  sole  survivor,  are  noted  below.' 

(2.)  The  second  rule  \a  illustrated  by  the  case  of  Alexmuier's 
Trustees,  where  it  appears  from  Lord  MoncreifiTs  opinion  that  the 
Court  only  decreed  distribution  because  all  the  truster's  children 
had  attained  majority  or  were  married,  and  thus  the  only  obstacle 
to  an  acceleration  of  vesting  by  consent  of  all  parties  had  been 
removed.* 

(3.)  The  cases  noted  below  exemplify  the  principle  that  pay- 
ment may  be  anticipated  in  respect  of  the  consent  of  all  the 
members  of  the  class  of  persons  to  whom  the  fee  is  eventually 
destined.^ 

(4.)  The  case  of  the  Lucas  Trust,  already  noticed,  may  be  com- 
pared with  a  later  case  in  the  same  volume  of  the  Beports,  where 
the  Courts  proceeding  on  the  view  subsequently  approved  by  the 
House  of  Lords  in  Muirhead,  declined  to  authorise  the  prepayment 
of  a  sum  of  £10,000  destined  by  a  truster  to  the  endowment  of  a 
scientific  chair.^ 

(5.)  The  case  of  an  ordinary  liferent  presents  no  specialties,  if 
the  liferenter  concurs  in  the  proposed  distribution.^  The  cases 
where  the  Court  declined  to  allow  an  alimentary  liferent  to  be 
surrendered  are  noted  below.®    To  this  head  may  also  be  referred 


1  Jtamsay  ▼.  Ramtat^i  Tri.,  1871,  10 
M.  120  ;  Laidlaw  y.  NewUmdt,  1884,  11 
R.  481  ;  Martin  v.  Bannatyne,  1861,  28 
D.  705.  The  principle  is  illustrated  also 
In  Bamtlton*$  Trt.  ▼.  HcmHUrn,  1879,  6 
B.  1216,  a  settlement  by  a  father  to  him- 
self in  liferent  and  his  children  in  fee 
conditionally. 

>  BaJdenUm  t.  FvUtm,  1857,  19  D. 
298. 

*  CatUenaek  ▼.  ThonCt  Exr,,  1858,  20 
D.  1206 ;  MaiOand's  Tr»,  v.  M'Diarmaid, 
1861,  23  D.  782  ;  FauLU  v.  FoulU,  infra. 

«  Alexander*»  Trs.,  1870,  8  M.  414 ; 
Br<yvm  v.  Brown'i  Trt,,  1890, 17  R.  617. 

3  Louton^t  Tr.  v.  Dickton,  1886,  18  R. 


1008  ;  Orant  ▼.  Grant*i  Tr$.,  1876,  8  R. 
280. 

«  Elder's  Trs.  v.  Free  Churok  of  Scot- 
land,  1881,  8  R.  598. 

'  Eutherford  v.  TumbuU,  1821,  1  S. 
87  ;  Oraigie  ▼.  Gordon,  1887,  15  S.  1157  ; 
Brown  t.  Campbdl,  1855,  17  D.  759. 

8  Whit^iTrM.  ▼.  Whyte,  1877,4  R.  786; 
Duthie't  TVs.  v.  Kinloch,  1878,  6  R. 
858  ;  Forha  y.  M*Oondaeh:$  TVs.,  1890, 
18  R.  280  ;  ffughea  y.  Ed/¥farde$,  25  Jnly 
1892,  19  R.  (H.L.)  88.  To  these  dta- 
tions  the  writer  must  add  (but  under 
protest)  the  case  of  Elliot* »  Tr$.,  decided 
in  July  1894  by  a  Oourt  of  ScYen  Judges. 
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the  case  of  a  trust  burdened  with  an  annuity,  the  law  as  to  which  chaftbb  xlti. 
is  thns  stated  by  Lord  Watson  in  the  leading  case :  ^ — "  I  see  no 
leason  to  doubt  that,  in  cases  where  the  final  distribution  of  a 
trust-estate  is  directed  to  be  made  on  the  death  of  an  annuitant, 
and  it  clearly  appears  that  in  proponing  the  time  of  division  the 
testator  had  no  other  object  in  view  than  to  secure  payment  of  the 
annuity,  it  may  be  within  the  power  of  the  Court,  upon  the  dis- 
charge or  renunciation  of  the  annuitant's  right,  to  ordain  an  imme- 
diate division.  But  in  order  to  the  due  exercise  of  that  power  it  is, 
in  my  opinion,  essential  that  the  beneficiaries  to  whom  the  trustees 
are  directed  to  pay  or  convey  shall  have  a  vested  and  indefeasible 
interest  in  the  provisions.  That  principle  appears  to  me  to  be  just 
in  itself,  and  to  be  firmly  established  by  Bobertaan  v.  Davidson,^ 
JSains/ord  v.  Maxwell,^  and  Pretty  v.  Newbigging."  *  The  principle 
was  applied  in  a  case  where  a  testator  left  a  legacy  to  a  son,  to  be 
paid  to  him  by  his  elder  brother  (payment  being  postponed  that 
the  debtor  might  not  be  unduly  burdened  in  conducting  his  busi- 
ness), and  in  case  of  the  death  of  the  institute,  then  to  his  lawful 
issue.  The  reason  for  the  postponement  having  ceased,  the  Court 
authorised  anticipated  payment  of  the  legacy  under  discount.'^ 

1506.  An  anomalous  case  of  anticipation  is  that  where  all  the  Possibility  of 
existing  objects  of  a  trust  are  willing  that  the  trust-estate  should  \J^^^  ^ 
be  divided,  and  the  question  is  as  to  the  possibility  of  the  family 
being  increased  by  the  birth  of  children.  In  such  cases,  where  the 
lady  was  of  advanced  age>  the  Court  has  authorised  a  distribution 
on  caution  being  found  to  replace  the  fund ;  •  but,  having  regard  to 
the  expressions  of  judicial  opinion  in  MuirJiead's  case,  it  may  be 
doubted  whether  these  cases  would  now  be  recognised  as  prece- 
dents. In  a  later  case  a  declaratory  decree  was  pronounced  that 
the  beneficiary  right  had  vested.  Lord  Young  dissenting,  on  the 
ground  that  the  decree  was  of  no  value  in  a  question  with  persons 
whose  interests  were  not  represented.^ 

»  17  R  (H.L.)  at  p.  48.  »  Finlay's  Trs.  v.  Fmfcy,  1888,  18  R. 

>  BcberUon  ▼.  Davidson,  1846,  9  D.       1052. 

152.  ^  Scheniman  v.    Wilson,   1828,   6    S. 

>  Rainsford  ▼.  MaxweU,  1852,  14  D.       1019  ;  Shaw  v.  Shaw,  ib,  1149  ;  Blaek- 
450.  wood  ▼.  Dykes,  1888,  11  S.  448  and  699  ; 

*  Pretty  V.  Newlfigging,  1854,   16  D.  UrquhaH*s  Trs.  v.   UrquhaH,  1886,  14 

667.    See  also  PcU^rion  ▼.  PaUrson,  1849,  R.  112. 

11  D.  441  ;  FimUs  v.  FouUs,  1857, 19  D.  '  Fleming  v.  JIPLagan,  1879,  6  R.  588. 
362. 
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SECTION  I. 

Constitution  and  Classification  of  Trusts. 

1607.  The  earliest  description  of  a  trust  by  a  Scottish  jurist  is 

that  given  by  Craig  in  his  chapter  De  conditioniims  in  investUuris} 

Viewing  a  trust  as  a  burden  upon  feudal  estate,  he  says :  "  Sunt 

et  qusedam  conditiones,  quae  neque  dantis  neque  accipieiitis  causd. 

fiunt,  et  mult6  miniis  utriusque ;  veluti,  si  ita  convenerit,  ut  ego 

tibi  feudum  concedam,  e&  lege  ut  tu  alii  concedas,  quod  feudum 

recte  fideicommiBSum  dicitur."    This  conception  of  a  trusty  which 

comes  very  near  to  the  definition  give  by  Lord  Coke,*  and  adopted 

by  modern  writers  on  the  law  of  England,'  has  not  received  much 

attention  from  our  institutional  writers,  who  are  agreed  in  referring 

trusts  to  the  Civil  Law  contracts  of  mandate  and  deposit,  or  to  a 

combination  of  them. 

Doctrine  of  the       1608.  In  the  Civil  Law  trusts  were  not  so  regarded.    Fideicom- 

Civil  Law.       fjfiisaa  are  classed  in  the  Institutes  as  a  distinct  species  of  right,  and 

take  their  place,  not  in  the  category  of  contracts,  but  in  connection 

with  inheritances,  to  which  class  of  interests  they  appear  naturally 

Tni0t:yiew6d    to  belong.^    It  IS  true  that  the  rights  and  liabilities  of  trustees 

Uon^m^date  ^^  identical  in  principle  with  those  which  arise  out  of  the  con- 

and  deposit     tract  of  mandate,  while  the  obligation  to  restore  the  estate  un- 


1  Craig,  De  Feodis,  2,  5,  9. 
«  Co.  Lyt.  272,  b. 


s  Lewin  on  Trusts,  9ih  ed.  p.  11. 
*  Inst.  lib.  2,  tit.  28  and  24. 
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impaired,  which  is  the  peculiar  duty  of  a  depositary,  is  in  like  chap,  xlvil 
manner  binding  upon  a  trustee.  Such  resemblances  are  explained 
by  a  consideration  of  the  properties  of  trust,  which  possesses,  in 
common  with  the  Civil  Law  contract  of  mandate,  the  character  of  a 
gratuitous  function,  to  be  exercised  for  the  benefit  of  an  appointee. 
As  the  duties  of  a  trustee  differ  in  many  respects  from  those  of  a 
mandatory,  we  prefer  to  consider  the  threefold  relation  subsisting 
between  the  truster,  the  trustee,  and  the  beneficiary  as  a  quasir 
contract,  distinct  from  mandate,  but  closely  allied  to  it 

1509.  "  Trust,"  says  Stair,  **  is  also  amongst  mandates  or  com-  Definitiona  of 
missions,  though  it  may  be  referred  to  depositation,  seeing  the  ^i*^     * 
right  is  in  custody  of  the  person  intrusted."^    And  in  another p®*'"*'* 
place,  **  Trust  is  also  a  kind  of  depositation,  whereby  the  thing 
intrusted  is  in  the  custody  of  the  person  intrusted  to  the  behoof  of 
the  intruster;  and  the  property  of  the  thing  intrusted,  be  it  in 
land  or  moveables,  is  in  the  person  of  the  intrusted,  else  it  is  not 
proper  trust."  *    Erskine's  definition  is  briefer  and  clearer : — ^"  A 
trust/'  he  says,  ''  is  also  of  the  nature  of  depositation,  by  which  a 
proprietor  transfers  to  another  the  property  of  the  subject  intrusted, 
not  that  it  should  remain  with  him,  but  that  it  may  be  applied  to 
certain  uses  for  the  behoof  of  a  third  party." '    Professor  Bell's 
definition  has  mainly  in  view  the  relation  subsisting  between 
truster  and  trustee.     He  says,  ^  In  a  deed  of  trust  there  is  a  com- 
bination of  two  contracts — deposit  and  mandate;  the  estate  not 
being  in  the  trustee  for  any  use  or  purpose  of  his  own,  and  the 
management  being  regulated  by  the  directions  given  by  the  maker 
of  the  trust."  ^    In  the  following  definition,  which  is  taken  from 
Pothier's  "  Traits  des  Substitutions,"  the  interest  of  the  beneficiary 
is  brought  more  prominently  into  view : — "  La  substitution  fidei- 
commissaire  est  la  disposition  que  je  fais  d'une  chose  au  profit  de 
quelqu'un,  par  le  canal  d'une  personne  interpose,  que  j'ai  charg^ 
de  la  lui  remettre." 

1610.  A  trust  may  properly  be  defined  as  an  interest  created  imposed  defi- 
by  the  transfer  of  property  to  a  trustee,  in  order  that  he  may  carry  "*  ®"' 
out  the  truster's  directions  respecting  its  management  and  disposal. 
This  definition  includes  the  two  essentials  of  a  trust,  viz.,  the 
conveyance  or  transfer  of  the  legal  estate  to  a  trustee,  and  the 
constitution  of  a  trust  purpose ;  and  it  is  easily  seen  that  the  other 
properties  mentioned  in  the  preceding  definitions,  and  assumed  to 
be  characteristic  of  trusts,  are  accidental  For  example,  it  is  by 
no  means  essential  to  a  trust  that  it  should  be  designed  for  the 

1  stair,  1,  12, 17.  *  Enk.  S,  1,  82. 

s  Steir,  1, 18,  7.  «  BeU's  Com.  841,  7th  ed.  i.  80. 
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CHAP.  xLvn.  benefit  of  a  third  party.  The  beneficiary  may,  and  in  many  cases 
is,  no  other  than  the  truster  himself.  Nor  is  it  necessary,  as 
assumed  by  Pothier,^  that  there  should  be  an  ultimate  conveyance 
to  some  favoured  person.  The  trust-estate  may  be  entirely  ab- 
sorbed in  the  liquidation  of  debts,  or  it  may  be  left  to  the  trustees 
in  perpetuity  in  trust  for  charitable  or  public  uses. 
The  word  1611.  Where  the  requisites  exist  of  a  trust-estate  and  trust 

nJS^aiTto its  P^rposcs,  it  is  not  necessary  that  the  word  " trust "  should  be  used 
constitution,     jq  order  to  the  constitution  of  a  trust.     This  is  very  well  illus- 
trated in  one  of  the  City  of   Glasgow  Bank  cases,^  where  stock 
being  vested  in  two  partners  of  a  company  "  for  behoof  of "  the 
company,  this  was  held  to  be  equivalent  to  the  constitution  of  a 
trust,  and  the  two  tremsferees  were  placed  on  the  list  of  contri- 
butories  as  persons  jointly  and  severally  liable,  instead  of  being 
treated  as  individual  ^o  indiviso  holders.     So  a  gift  to  A.  "  for  the 
benefit  of"  A.  and  B.  is  equivalent  to  a  trust.*    In  a  previous  part 
of  this  book,  under  the  head  of  "  precatory  trust,"  the  decisions  to 
this  effect  are  collected.*    An  executor  in  the  general  case  is  only 
a  trustee  for  the  realisation  of  the  personal  estate  and  its  imme- 
diate distribution ;  but  if  a  testator,  while  professing  only  to  make 
an  appointment  of  "  executors,"  entrusts  to  these  persons  the  duty 
of  holding  the  personal  estate  to  secure  liferent  or  other  limited 
interests,  the  executors  are  really  trustees,  and  are  entitled  to  the 
benefit  of  laws  which  have  been  passed  for  the  relief  of  trustees, 
and  for  facilitating  the  administration  of  trusts.'^ 
Separation  of         1612.  It  is  clear  that  a  trust  can  only  exist  for  the  benefit  of 
fi^  estotea"^  somc  person  other  than  the  trustee.    A  conveyance  to  a  party  in 
^ntiaitoa    trust  for  himself  is   just  a  conveyance  in  fee-simple;    and  the 
same  result  follows  when  the  legal  and  beneficial  interests  happen 
to  merge  in  the  same  person.®    In  England,  where  the  right  of  the 
beneficiary  is  regarded  as  a  special  property,  the  union  of  the  two 
estates  is  effected  by  the  aid  of  the  legal  doctrine  of  "  merger," — 
the  lesser  right  being  absorbed  in  the  greater.    In  Scotland  (where 
the  interest  of  the  beneficiary  is  of  the  nature  of  a  right  of  action 
arising  from  obligation)  the  union  of  the  two  interests  in  one 
person  may  be  described  as  an  extinction  of  the  trustee's  obliga- 
tion confimone. 
Incidents  of  a         1613.  It  is  by  the  existence  of  trust  purposes  in  conjunction 
pSea'and^       ^^^  ^  conveyance  of  property  that  we  are  enabled  to  distinguish 
conveyance,     trusts  from  Other  legal  rights  to  which  they  are  allied.    Thus,  the 

^  Poth.,  ed.  Dnpin,  7  torn,  p  547.  See,  as  a  contrary  example,   WiUon  y. 

3  CfiUetpie  y.  CUy  of  Cflasgow  Bwnk,  Undtay,  1878,  5  R.  589. 
July  1,  1879,  6  R.  (H.L.)  105,  affirming  ^  Chapter  XVIIL,  Section  III. 

6  R.  714.  »  AindU  v.  Aindie,  1886,  14  B.  209. 

>  Sp.  Ca.  Macpherson,  16  Jan.   1894.  «  Inst.  lib.  8,  tit  27  (De  Mandato). 
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fact  that  an  estate  is  coviveyed  to  the  trustee,  serves  to  distinguish  qhap.  xLvn» 
the  relation  of  trust  from  that  of  factory  and  commission;  for 
though  the  purposes  of  a  factory  may  be  similar,  and  the  powers 
of  the  commissioner  as  r^ards  disponing,  &c.  equally  extensive, 
yet  the  property  of  the  estate  is  not  vested  in  the  person  of  the 
factor.  Again,  a  trust  is  distinguished  from  a  mere  deposit  by  the 
duties  and  liabilities  devolving  upon  the  trustee,  which  are  not,  as 
in  the  case  of  a  depositary,  limited  to  the  safe  keeping  and  restora- 
tion of  the  subject,  but  include  many  of  the  powers  and  responsi- 
bilities of  ownership. 

1514.  From  the  union  of  the  functions  of  mandatory  and  deposi-  Tmst  in  Scot- 
tary  in  the  person  of  the  trustee,  there  arise  certain  important  annex^  to 
properties  of  trusts  which  cannot  be  referred  to  either  mandate  or  ^^^  peraon. 
deposit  separately.     Chief  in  importance  amongst  these  is  the  rule 
that  personal  trusts  affect  the  estate  even  in  a  question  with  oner- 
ous assignees.     Another  distinguishing  feature  of  trusts  is  the 
peculiar  tenure  of  the  legal  estate,  which  in  Scotland  is  annexed, 
not  to  the  person,  but  to  the  office  of  the  trustee  ;  insomuch  that 
while  the  office  subsists  the  trustee  has  a  proprietary  title  and  the 
beneficiary  only  a  right  of  action  for  specific  performance  of  the 
trust,  yet  that  proprietary  title  transmits  neither  to  the  heirs  of  the 
trustee,  unless  specially  called  by  the  djdstination,  nor  to  his  credi- 
tors or  their  representatives  in  bankruptcy. 

1616.  The  most  general  division  of  trusts  is  into  Simple  and  ?^8*?  ^iy^^od 

°  _  _  into  Bimple 

Special.     A  simple  trust  has  been  defined  as  a  conveyance  of  pro-  and  special. 

perty  to  one  person  in  trust  for  another.^    In  this  case  the  trust  is  gimpietoirt.* 

held  to  be  executed  as  soon  as  the  trustee  has  made  a  title  to  the 

property ;  and  the  beneficiary  has  then  the  right  to  call  upon  the 

trustee  to  denude  in  favour  of  himself,  or  of  any  person  he  may 

appoint.    A  trust  to  hold  heritable  property  for  a  private  or  joint 

stock  company  or  unincorporated  society  is  usually  a  simple  trust. 

A  special  trust  may  be  resolved  into  a  simple  trust  in  consequence 

of  the  impossibility  of  executing  the  special  purpose,  as  where 

trustees  are  directed  to  hold  land  for  A.  in  liferent  and  B.  in  fee, 

and  A.  predeceases  the  testator ;  the  estate  is  then  a  simple  trust 

for  B.  and  his  heirs.    A  special  trust  is  constituted  where  the  aid  Special  trusts. 

of  a  trustee  is  sought  for  the  execution  of  a  specified  purpose.     It  is 

only  in  the  specisd  trust  that  the  trustee  can  be  said  to  exercise 

the  functions  of  a  mandatory ;  and  in  the  execution  of  such  trusts 

the  duties  of  the  trustee  vary  according  to  the  nature  of  the  sub 

ject,  and  the  scope  of  the  truster's  intention. 

1616.  Special  trusts  have  been  subdivided  into  ministerial  (or  Trusts  minis- 
administTaiive)  and  disci-etionary.    The  former,  being  such  as  any  cretionary. 

^  Lewin  on  Trosts,  9th  ed.  p.  16. 
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OHAP.  xLvn.  intelligent  and  skilful  person  is  presumed  to  be  capable  of  perform- 
ing, may  be  executed  by  the  Court  through  the  instrumentality  of 
a  factor.  Discretionary  trusts  are  those,  the  administration  of  which 
depends  to  a  certain  extent  upon  the  judgment  of  the  trustee, 
guided  by  discretion  and  his  knowledge  of  the  circumstances  of  the 
beneficiaries ;  as  in  the  case  of  a  trust  for  apportioning  a  fund 
Public  trusts,  amongst  children.  An  important  division  of  trusts  is  that  otpyhlic 
and  private.  Public  trusts  are  defined  by  Lewin  ^  to  be  "  such  as  are 
constituted  for  the  benefit  either  of  the  public  at  large,  or  of  some 
considerable  portion  of  it  answering  a  particular  description." 
These  may  either  be  constituted  by  Act  of  Parliament,  in  which 
case  the  trustee  is  subject  to  such  of  the  obligations  prescribed  by 
ordinary  trust  law  as  are  consistent  with  the  purposes  of  the  Act ; 
or  they  may  be  constituted  by  will  or  deed,  as  in  the  case  of 
charitable  foundations 
Trusts  arisiog  1617.  Another  classification  of  trusts  is  that  of  trusts  constitvted 
oJuSrT  ^°°  by  the  act  of  a  party,  and  trusts  Jy  operation  of  law.  The  first  class 
includes  not  only  written  trusts,  express  and  implied,  but  also  such 
latent  trusts  as  are  constituted  by  verbal  agreement,  without  back- 
bond or  written  acknowledgment,  and  which,  according  to  the 
Scottish  Statute,*  can  only  be  proved  by  the  oath  of  the  trustee. 
The  second  class  comprehends  resulting  trusts,  where  the  title  to 
property  happens  to  be  separated  from  the  beneficial  ownership 
without  the  intention  of  creating  a  special  trust ;  and  constructive 
trust,  which  is  merely  another  name  for  the  duty  of  restitution, 
which  may  be  enforced  against  a  party  acquiring  property  dis- 
honestly or  in  breach  of  a  trust. 

1518.  Trusts  may  also  be  classed  according  to  their  mode  of 
constitution,  of  which  there  are  two  species,  those  which  are 
constituted  by  deed  containing  the  purposes  of  the  trust,  and  those 
which  are  constituted  by  disposition  ex  facie  absolute,  but  qualified 
by  a  separate  writing,  or  it  may  be  by  verbal  agreement.  The 
second  species  is  considered  with  reference  to  the  radical  title  in 
Chapter  LFV.,  and  with  reference  to  the  mode  of  proof  in  Chapter 
LVIII.  Ex  facie  absolute  deeds  are  usually  granted  for  the 
purpose  of  constituting  securities  for  future  advances,  but  as  tliis 
purpose  is  not  directly  connected  with  the  subject  of  the  book,  it 
may  be  sufficient  to  give  a  reference  to  the  two  leading  cases,  in 
which  the  whole  law  of  ex  fade  absolute  titles  is  fully  discussed.* 

1  Lewin  on  Trusts,  9th  ed.  p.  18.  ofScoOand,  10  Deo.  1886,  14  R.  (H.L.) 

^  Stat.  1696,  c  25.  1,  reversing  decision  of  a  majority  of  the 

*  RobfTtton  V.  Duff,  1840,  2D.  279  ;  Whole  Court,  1885, 18  R.  880. 
Union  Bank  ofScotiamd  ▼.  NaUonal  Bank 
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SECTION  II. 

Estate  of  the  Trustek 

1619.  The  first  point  to  be  considered  is  the  quality  of  thesrtateofa 
estate  vested  in  the  trustee  under  an  express  trust  of  heritable  or  estatTtn  fee, 
moveable  property ;  that  is,  where  the  conveyance  bears  to  be  in  Jf^^^J,,., 
trust  for  purposes  either  embodied  in  the  deed  or  to  be  afterwards  of  the  gnmt. 
declared.    The  trust-estate  is  then  of  the  nature  of  a  limited  fee  ; 
the  limitations  being  determined  by  the  nature  of  the  trust  pur- 
poses, v?hich  are  binding  as  conditions  ofthegraiU  upon  the  trustees 
and  all  others  into  whose  hands  the  estate  may  pass.     If  the 
ultimate  purpose  of  the  trust  is  a  conveyance  of  the  estate  to  a 
beneficiary,  that  estate  in  the  meantime  is  vested  in  the  person  of 
the  trustee ;  if  the  purpose  is  a  reconveyance  to  the  granter,  the 
fee  is  held  to  remain  with  him,  and  the  trust  ia  merely  a  burden.^ 

1520.  The  nature  of  the  legal  estate  in  the  trustee  is  well  Nature  of  the 
characterised  by  Professor  Bell  in  his  "  Principles,"  in  which  the ItoteTbyBeiL 
constitution  of  the  fiduciary  relation  is  shown  to  be  dependent  on 
the  following  principles : — "  1.  That  a  full  legal  estate  is  created  in 
the  person  of  the  trustee,  to  be  held  by  him  against  all  adverse 
parties  and  interests,  for  the  accomplishment  of  certain  ends  and 
purposes.  2.  That  the  uses  and  purposes  of  the  trust  operate  as 
qualifications  of  the  estate  in  the  trustee,  and  as  burdens  on  it, 
preferable  to  all  who  may  claim  through  him.  3.  That  those  pur- 
poses and  uses  are  effectually  declared  by  directions  in  the  deed, 
or  by  a  reservation  of  power  to  declare  in  future,  and  a  declaration 
made  accordingly.  4.  And  that  the  reversionary  right,  so  far  as 
the  estate  is  not  exhausted  by  the  uses  and  purposes,  remains  with 
the  truster,  available  to  him,  his  heirs  and  creditors."  ^ 

1621.  The  point  of  chief  interest  is  the  extent  to  which  the  Undisclosed 
trustee's  interest  is  qualified  by  the  trust  when  his  title  is  ex  fade  S^n^cred?- 
absolute.     It  is  indeed  self-evident  that  he  who  transfers  land  or  J^'J!^*^® 
personal  property  to  a  trustee  by  an  unlimited  title  invests  his 
trustee  with  an  unqualified  power  of  disposal  of  the  subject ;  and 
therefore,  while  it  may  be  a  breach  of  trust  on  the  part  of  the  trans- 
feree to  dispose  of  the  subject  at  all, — and  certainly  will  be  so  if  he 
disposes  of  it  for  his  own  benefit, — ^yet  the  title  of  a  purchaser 
without  notice  of  the  trust  will  be  good.     But  the  reasons  which 
have  led  to  the  recognition  of  the  validity  of  the  rights  of  pur- 
chasers and  lenders  in  security  are  inapplicable  to  the  case  of 

1  See  Chapter  LIV.  (Radical  Bight  of  >  BeU'e  Pr.  §  1991. 

the  Truster). 
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CHAP.  jLLYiL  creditors  and  trustees  in  bankruptcy ;  and  aftet  some  contrariety 
of  opinion  and  judicial  decision,  it  has  lately  been  determined  by 
the  highest  authority  that  the  right  of  the  trustee  in  a  sequestra- 
tion does  not  extend  to  trust-estate  held  by  the  bankrupt  under  ex 
fade  absolute  titles.^  The  argument  for  the  creditors  was  rested 
on  two  grounds : — (1)  it  was  admitted  that  in  the  case  of  personal 
property  creditors  take  the  estate  tantum  et  tale  as  it  existed  in 
the  person  of  the  bankrupt,  but  it  was  denied  that  this  principle 
applied  to  heritable  rights ;  (2)  it  was  said  that  the  vesting  clause 
of  the  Bankruptcy  (Scotland)  Act,  1856,  gave  the  trustee  this  right. 
Both  arguments  were  negatived  in  the  decision  of  the  House  of 
Lords.  On  the  first  argument  it  was  pointed  out  that  personal 
creditors  acquire  no  rights  on  the  faith  of  any  particular  estate 
being  the  property  of  the  trustee,  that  they  do  not  give  credit  to 
their  debtor  on  the  security  of  the  records,  and  that,  unless  they 
are  going  to  advance  money  on  heritable  security,  they  in  general 
know  nothing  of  his  title-deeds,  and  trust  only  to  his  personal 
credit.^  On  the  second  point  tlieir  Lordships  held  that,  as  the 
vesting  clause  of  the  Bankruptcy  Act  only  vested  in  the  trustee 
"the  whole  property  of  the  debtor,"  the  language  used,  while 
obviously  inclusive  of  all  beneficiary  interests  possessed  by  the 
bankrupt,  could  not  be  extended  so  as  to  include  estates  of  which 
he  was  a  bare  trustee,  and  in  which  he  had  no  beneficiary  interest.' 
Case  of  trust  1622.  By  an  equitable  extension  of  this  principle  it  has  been 

money  in  >an  .  j^^|^  ^^^  where  money  is  entrusted  to  an  agent  or  a  trustee  for  a 

specific  purpose,  and  is  paid  by  him  into  his  bank  account  for  safe 
keeping  until  wanted,  the  money,  if  still  distinguishable,  may  be 
struck  out  of  the  account  of  the  sequestrated  estate  of  the  agent  or 
trustee,  and  restored  to  the  trust.* 
Creditors  of  1523.  By  scctiou  102  of  the  Bankruptcy  Act,  the  vesting  of  the 

f  n  M  t  I*t1  4^.MA 

uke  no  interest  bankrupt's  moveable  estate  in  the  trustee  is  expressly  limited  to 
estate  u™der     ^^^^  estate  and  efiects  "  so  far  as  attachable  for  debt," — an  expres- 
the  Bank-        sion  which  excludes  property  held  in  trust ;  and  with  regard  to 
^^  ^   ^ '      heritable  property  it  is  provided,  that  **  if  any  part  of  the  bank- 
rupt's estate  be  held  under  an  entail,  or  by  a  title  otherwise  limited^ 
the  right  vested  in  the  trustee  shall  be  eficctual  only  to  the  extent 
of  the  interest  in  the  estate  which  the  bankrupt  might  legally  con- 
vey, or  the  creditors  attach."  '^    The  qualification  applies  not  only 

^  Heritable  Revertionary  Co,  v.  MiOar,  feam  v.  SommervcUUf  1  Dow,  58,  and 

9  Aug.  1892, 19  R.  (H.L.)  48;  reverang  cases  died  in  Lord  Wataon's  opinion  in 

18  R  1166.  the  leading  case, 

s  19  R.  (H.L.),  p.  47.  *  Macadam  v.  MaHin**  TV.,  1872,  11 

s  19  R.  (H.L.),  p.  44.     See  on  this  R.  88.     See  Leek  v.  Oairdner,  1855, 17 

subject  Thonuon  v.  Douglas,  Heron,  and  D.  1075. 

Co,,  1784,  M.  10,229,  Ha.  1002  ;  Red-  »  19  and  20  Vict,  o.  79,  §  102. 
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to  express  trustees,  but  to  judicial  factors,  tutors,  and  other  persons  chap,  jlyu. 
in  whom  property  is  vested  for  behoof  of  others. 

1524.  The  vesting  clause  of  the  English  Bankruptcy  Statute  Aiem  m  to 
carries  property  situated  in  Scotland  ;  but  it  also  is  confined  in  its  rJptcy  Act 
application  so  as  not  to  include  estate  held  by  the  bankrupt  in 
trust.     Under  this  Statute  nothing  vests  in  the  assignees,  even  at 
law,  but  such  real  and  personal  estate  of  the  bankrupt  in  which  he 
had  the  equitable  as  well  as  the  legal  interest,  and  which  is  to  be 
applied  to  the  payment  of  the  bankrupt's  debts.^    If  an  insolvent  Crediton  «ro 
trustee  has  a  fiduciary  and  also  a  beneficiary  interest  in  property  trastee^Mi^ 
l^ally  vested  in  him,  it  would  appear,  on  the  authority  of  the  1^2,^^^^*** 
English  cases,  that  the  property  passes  to  the  assignees  in  bank- 
ruptcy, who  take  as  trustees  for  the  creditors  and  others  interested.* 
According  to  Mr.  Lewin,  this  rule  would  not  apply  to  the  case  of  a 
party  expressly  nominated  a  trustee,  and  who  may  have  some 
partial  beneficiary  interest  in  the  trust. 

1526.  Where  the  possession  of  estate  confers  any  special  right  EsUto  in  tmst 
or  privilege,  it  would  seem  that  the  trustee  of  the  estate  may  exer-  Spersonmi  *' 
else  it,  unless  debarred  by  Statute.    Thus  it  has  been  held  in  Eng-  ^^  ">**  p"* 
land  that  a  trustee  may  present  to  a  benefice,  though  he  will  in 
equity  be  bound  to  observe  the  directions  of  the  beneficiary.'    A 
trustee  of  stock  in  a  public  company  is  entitled  to  vote  as  a  pro- 
prietor, and  he  may  even  hold  the  office  of  director,  if  elected.    A 
trustee  is  of  course  entitled  to  vote  as  a  creditor  on  the  sequestrated 
estates  of  a  debtor  to  the  trust ;  and  it  has  been  decided  that  he  may 
exercise  this  right  before  confirmation.^     A  trustee  of  heritage 
has,  at  common  law,  the  right  of  entering  vassals ;  and  the  rule 
extends  to  trustees  for  the  payment  of  debts,  even  where  the  radical 
right  is  held  to  remain  with  the  truster.^     It  would  rather  appear 
that,  at  common  law,  a  trustee  holding  a  freehold  qualification  was 
entitled  to  vote  in  the  election  of  a  commissioner  for  the  shire.    But 
by  12  Anne,  Stat.  1,  cap.  6,  electors  were  entitled  to  tender  to  any 
person  claiming  to  vote  an  oath  called  "  the  oath  of  trust ;"  and 
unless  the  voter  was  able  to  swear  that  he  did  not  hold  the  pro- 
perty in  trust  for  another,  he  was  disqualified  from  voting  in  the 
election.*    The  disfranchisement  of  trustee-owners  is  continued  by 
subsequent  legislation. 

1526.  If  a  trustee  has  improperly  used  the  trust-estate  as  his  Effect  of  mix- 
own — as,  for  example,  by  investing  the  capital  of  the  trust-funds  in  money  with 

tmstfio's 
1  ScoUr.  Surman,  WiUes,  402;  Lewin  '^  Ktr  ▼.  JZimmK,  7  Dec.  1888,  1  D.  private  means. 

on  Trnsts,  infra.  179. 

>  Lewin,  9t]i  ed.  266.  *  12  Anne,  Stat  1,  oap.  6.    It  is  nn- 

'  Lewin,  9th  ed.  292.  nooomaiy  to  refer  liere  to  reoent  legiala- 

^  Chalmtn*  Tn,  ▼.   Walton^  12  "WLky      tion  on  this  sabject. 

1860,  22  D.  1060. 
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his  bufiiiiess — ^it  would  seem  that  any  funds  remaining  at  his  credit, 
and  not  distinguishable  as  specific  trust-estate,  would  belong  to 
his  creditors  generally,  there  being  no  rule  of  law  under  which  the 
beneficiaries  could  lay  claim  to  a  general  preference  over  invested 
trust  money.  Trustees  employing  the  trust-funds  in  speculations, 
or  keeping  the  money  in  their  own  hands,  are  guilty  of  a  breach  of 
trust ;  ^  and  the  possibility  of  the  property  being  thus  entirely  lost 
to  the  beneficiaries  was  the  main  reason  which  induced  the  Court, 
in  Cochrane  v.  Black,  to  find  the  trustees  liable  to  account  to  the 
beneficiaries  for  the  profits  which  they  had  realised  through  the 
employment  of  the  trust-funds  in  trade.^  Beference  is  made  to  a 
subsequent  chapter  for  a  statement  of  peculiarities  of  title  under 
trusts  for  payment  of  debts,  and  ultimate  retrocession. 


SECTION  IIL 

Estate  of  the  BENEnciARV. 

Beneficial  or  1527.  The  distinction  between  the  specific  property  or  interest 

estetoisaright  ^^ch  forms  the  subject  of  conveyance  in  a  deed  of  trust,  and  the 
of  proiMjrty.  beneficiary's  right  to  that  property  or  interest,  is  a  very  obvious 
KjuacredUi.  One ;  and  yet,  from  inattention  to  this  distinction,  the  true  nature 
of  the  beneficiary's  right  to  the  trust-estate  has  been  either  mis- 
understood, or  imperfectly  stated,  by  authorities  in  the  jurispru- 
dence of  Scotland  professing  to  deal  with  the  question.'  The 
beneficiary  interest  has  been  defined  as  a  jiis  crediti  affecting  the 
trustee ;  a  definition  which,  if  accurate  at  all,  is  only  accurate  when 
applied  to  the  case  of  a  beneficiary  interest  arising  under  an  ex  facie 
absolute  disposition,  qualified   by  a  separate  declaration.     The 


1  Cochrane  v.  Blaek,  1  Feb.  1855,  17 
D.  821. 

3  Cochrane  v.  Black,  16  July  1857,  19 
D.  1019.  See  Chapter  LKIII.,  Sec- 
tion IV. 

'  For  example,  Mr.  Forsyth  designates 
the  interest  of  the  beneficiary  as  "  an  as- 
signable or  disponable  personal  right  or 
jut  crediti"  (Forsyth  on  Trusts,  329),— a 
definition  which,  althoogh  correct  so  far 
as  it  goes,  does  not  sufficiently  mark  the 
distinguishing  property  of  the  beneficial 
interest  as  creating  a  nexue  over  the  trust- 
estate.  Professor  Bell's  definition,  ac- 
cording to  which  the  benefidal  interest 
"  gives  only  a/tu  erediU  or  personal  action 
against  the  trustee  to  execute  the  trust  or 
to  denude  "  (Com.  7th  ed.  i  36),  is  liable 


to  the  same  criticiBm ;  though  he  else- 
where explains  that  the  declaration  of 
trust  creates  a  real  burden  on  the  fee 
vested  in  the  trustee.  The  observations 
of  Lord  Cranworth  in  Ed/mcnd  v.  Gordon, 
26  Febu  1828,  3  Maoq.  122,  as  to  the  ob- 
scurity which  pervades  the  distinction, — 
or  rather  the  want  of  distinction, — be- 
tween jue  ad  rem  and  jut  eredtti  in  the 
writings  of  Scottish  legists,  appear  to  be 
well  founded ;  but  unfortunately  Ids 
Lordship's  attempted  distinction  only 
makes  the  confusion  worse.  It  is  hoped 
that  the  analysis  in  the  text  (fHuch,  but 
for  the  confusion  complained  of,  might 
seem  needlessly  minute)  may  help  to 
elucidate  the  matter. 
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beneficiaiy  interest  under  deeds  of  settlement,  conveying  the  estate  cbap.  xlvil 
ostensibly  for  uses  and  purposes,  may  be  more  correctly  defined  as 
a  personal  right  of  property  in  the  estate  whidi  is  the  subject  of 
disposition.  It  is  a  right  of  property  in  the  same  sense  that  a 
ground-annual,  real  burden,  or  other  right  by  reservation,  or  an 
estate  standing  upon  a  decree  or  minute  of  sale,  is  a  right  of  pro- 
perty. For  although  the  title  to  the  estate  stands  in  the  person  of 
the  trustee,  the  interest  of  the  beneficiary  is  by  the  terms  of  the 
trust-deed  protected,  in  so  far  as  the  nature  of  the  property  in  each 
particular  case  admits  of  protection,  against  the  acts  of  the  trustee 
and  the  claims  of  his  creditors. 

1528.  Seferring  to  the  distinction  which  had  been  taken  be-  Eanitobie 
tween  the  fus  crediti  of  a  beneficiary  under  a  trust-settlement  and  byLoidVett- 
the  estate  itself,  in  regard  to  questions  of  succession  and  the  mode  ^^^' 
of  transmission.  Lord  Chancellor  Westbury  observed :  "  It  is  a 
distinction  in  name,  and  not  in  fact,  for  the  jtis  crediti  is  no  more 
than  another  denomination  of  what  may  be  called  the  estate  of  a 
beneficiary,  or  an  equitable  estcUe ;  and  it  receives  that  title  only 
when  it  is  regarded  under  the  aspect  of  the  right  which  the  bene- 
ficiary has  to  call  upon  the  trustees  to  convey,  to  transfer,  or  to 
denude  themselves  of  the  possession  of  the  subject."  ^ 

1629.  The  beneficiary,  it  is  obvious,  can  in  no  case  have  a  title  Eaniubie 
of  a  higher  quality  than  that  which  was  granted  to  the  trustee,  soiud  property 
If,  for  example,  the  trust-estate  consists  of  a  right  in  the  nature  of  prJf^"** 
a  liquid  debt, — e.^.,  a  right  to  the  eum  in  a  personal  bond,  bill  of  right ; 
exchange,  or  policy  of  insurance,  after  the  obligation  has  fallen 
due, — the  right  of  the  trustee  is  but  a  jus  credUiy  and  the  benefi- 
ciary who  claims  through  him  can  have  no  higher  title.     The 
trustee,  as  creditor  in  the  legal  obligation,  may  uplift  the  contents ; 
and  if  he  misappropriate  the  money  the  beneficiary  has  no  remedy 
except  by  a  personal  action.     In  the  case  of  moveable  rights  which 
are  not  immediately  exigible,  the  legal  character  of  the  beneficiary's 
interest  is  similar  to  that  of  the  trustee;  but  it  is  liable  to  be 
defeated  through  the  exercise  of  the  power,  which  the  trustee 
possesses  at  conmion  law,  of  assigning  and  changing  the  securities 
conveyed  to  him.    Such  power  may,  in  certain  cases,  be  withheld. 

1530.  If,  for  example,  the  truster  qualify  a  trust-disposition  of  but  defeuibie 
Government  stock,  bonds,  shares,  or  the  like  by  an  express  direc-  oftheStST 
tion  to  convey  the  subject  specifically  to  a  certain  beneficiary,  it 
is  obvious  that  the  beneficiary,  although  not  the  titular  proprietor, 
has  a  right  of  property  in  the  subject  of  conveyance,  which  he  may 
vindicate  in  competition  with  the  onerous  assignees  of  the  trustee, 
on  the  principle  that  the  title  of  the  latter  was  qualified  by  the 

^  Bftehanan  v.  Angui^  15  May  1862,  4  Maoq.  874. 
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Beneficial 
estate  under 
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absolute  dis- 
position. 

In  case  of  pro- 
perty held  per- 
sonal, it  S&jua 
ad  rem.    In 
case  of  feadal 
estate,  it  is /u« 
crediti  simply. 

Beneficial 
estate  not  de- 
feasible by 
refusal  of  the 
trustee  to 
accept. 


purpose  of  specific  conveyance.  This  illustration,  when  compared 
with  the  case  of  the  beneficiary's  right  to  a  heritable  bond  destined 
specifically  to  his  use,  may  serve  to  establish  the  proposition  that 
there  is  no  difference  between  the  nature  of  the  beneficiary's  interest 
in  heritable  and  moveable  property.  In  the  case  of  the  heritable 
bond,  the  beneficiary's  right,  being  a  personal  right  to  heritable 
estate,  might  at  first  be  supposed  to  carry  with  it  a  higher  degree 
of  security  \  but  the  truth  is,  that  in  both  cases  the  beneficiary's 
right  is  a  personal  right  of  property  in  the  subject,  which  he  may 
enforce,  first,  by  preventing  the  trustee  from  assigning  to  another, 
and  secondly,  by  compelling  the  trustee  to  assign  to  himself. 

1631.  A  power  of  sale,  while  it  affects  the  beneficiary's  security 
against  the  voluntary  acts  of  the  trustee,  does  not  alter  the  nature 
of  his  interest  as  a  right  of  property.  By  the  exercise  of  this 
power  the  beneficiary  loses  the  means  of  enforcing  his  right  in 
rem',  and  his  right  is  converted  into  a  claim  to  the  proceeds  of  the 
converted  estate.  But  while  the  estate  remains  unsold,  his  interest 
in  the  specific  estate  remains  to  him,  aud  is  effectual  in  bankruptcy 
as  a  right  of  property  in  the  estate,  and  not  merely  as  a /us  crediti 
(which  would  only  entitle  him  to  rank  for  a  dividend).  A  power 
of  sale,  therefore,  while  it  impairs  the  beneficiary's  security  against 
fraud,  does  not  alter  the  nature  of  his  proprietary  right,  or  ''  equit- 
able estate."  He  is  in  this  respect  in  no  worse  position  than  that 
of  a  fee-simple  proprietor  possessing  on  a  personal  title,  who  has 
granted  a  power  of  sale  to  a  commissioner.  The  beneficiary's  right 
to  estate  conveyed  under  an  ex  facie  absolute  disposition  is  also  a 
right  of  property,  with  this  difference,  that  as  his  interest  has  not 
been  made  a  burden  upon  the  trustee's  title,  it  is  not  a  fus  in  re 
enforceable  against  onerous  assignees  of  the  trustee.^  It  is,  how- 
ever, a  personal  right  of  property — jus  ad  rem — giving  the  bene- 
ficiary a  preference  in  bankruptcy,^  and  in  questions  with  adjudgers 
from  the  trustee.* 

1632.  It  was  in  some  cases  sought  to  be  maintained  that,  as 
the  beneficiary  had  no  direct  title  to  the  trust-estate,  the  refusal  of 
the  trustees  of  the  settlement  to  accept  while  the  vesting  of  the 
beneficial  interest  remained  in  suspense  would  defeat  the  trust. 
But  this  view  was  clearly  iri'econcilable  with  the  true  theory  of  the 


^  Mec^feamY.  SammervatU,  1  June  1813, 
6  Pat  707, 1  Dow,  60 ;  M.  **  Personal  and 
Beal,"  App.  No.  8  ;  Bums  ▼.  Lawru^t 
Trs,,  7  July  1340,  2  D.  1843 ;  and  see 
Okalmers  v.  MadkenMs  On.  (RedoasUe), 
1  June  1795,  8  Pat  417;  Allan  v. 
RobertMim,  M.  10,265,  15  May  1781,  2 
Pat.  572. 


'  Gordon  v.  Cheyne,  5  Feb.  1824,  P.O.; 
DingtoaU  v.  dPOombie,  6  June  182^  1  Sh. 
468,  N.  E.  481.  See  fferUabU  Bevertian- 
ary  Co,  v.  Millar^  eupra,  p.  880. 

'  Pretton  v.  BaH  of  Dundonald^s  Os., 
1805,  M.  "Personal  and  Beal,"  App. 
Na2. 
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beneficiary's  interest  as  a  proprietary  right ;  and  accordingly  it  was  ohaf.  xlyh. 
founds  in  Fraser  v.  FrcLser}  that  the  beneficiary  was  entitled  to 
have  his  interest  protected  by  declarator  in  a  question  with  a  party 
who  had  served  heir  to  the  truster.  In  Gardoris  Trustees  v.  OorcUm's  Tn. 
Harper^  it  was  contended  that  the  assignee  of  a  conditional^*  ^^^^' 
institute,  whose  right  under  the  trust  destination  was  contingent 
upon  certain  events,  could  not  call  upon  the  trustee  to  denude  in 
his  favour  unless  his  cedent  had  previously  made  up  a  title  by 
service.  But  by  a  decision  of  the  whole  Court  it  was  determined 
that,  as  the  right  of  the  institute  was  constituted  by  the  trust- 
disposition,  service  was  unnecessary,  and  that  assignation  in  any 
habile  form  was  effectual  to  vest  the  right  in  the  assignee.  It 
would  seem  that  if  a  party,  erroneously  believing  himself  to  be  in 
the  possession  of  the  full  legal  title  to  the  estate,  executes  a  con- 
veyance of  it  in  the  dispositive  form,  the  disposition  will  be 
effectual  as  an  assignation  of  his  beneficial  interest  under  a  trust- 
settlement.^  The  subject  of  the  assignation  of  beneficial  interests, 
as  well  as  their  transmission  by  legal  descent,  will  be  afterwards 
considered  in  treating  of  those  interests  as  the  subject  of  trans- 
mission. 

1533.  When  the  legal  and  equitable  estates  are  united  in  one  Extinction  of 
person,  the  latter  is  eo  ipso  extinguished,  as  a  party  cannot  have  an  ^^  b^cra- 
equitable  claim  upon  himself.^    This  effect  seems  to  have  place  <^<»>  or 
only  where  the  entirety  of  both  estates  passes  to  the  same  person ; 

for  if  a  trustee  take  only  a  partial  beneficial  interest  in  a  trust,  e.g., 
a  legacy,  his  unqualified  interest  in  the  legacy  will  not  merge  in  his 
qualified  title  as  trustee  of  the  estate.^ 

1534.  Again,  a  trust  may.  be  employed  as  a  means  of  separating  By  means  of 
the  titles  of  two  interests  in  the  same  subject,  which,  if  allowed  to  ^^JSee  op*° 
remain  in  the  person  of  the  same  proprietor,  would  merge.     For  poaingnghte 
example,  an  heir  of  entail  who  has  paid  off  bonds  affecting  the  vented  from 
estate  may  assign  them  to  a  trustee  to  be  held  by   him  as  a  ™®^°*^* 
security,  or  subject  to  the  purposes  of  the  truster's  testamentary 
dispositions.     In  this  case,  although  the  two  rights  have  actually 

met  in  the  same  person,  yet  the  subsequent  assignation  of  the 
bond  is  sufficient  evidence  of  the  intention  to  keep  up  the  debt ; 
and  the  union  of  the  rights  by  confusion,  which  is  itself  the 

^  Prater  V,  Fraser,  2  Feb.  1810,  Home,  with  that  of  extinction  confunone,  as  may 

885.  be  seen  by  comparing  Mr  Lewin's  state- 

'  Gordon's  Trs,  v.  Barper,  4  Deo.  1821,  ment  of  tide  doctrine  (9th  ed.,  c.  27,  a.  4, 

1  Sh.  185,  N.E.  175.     See  StainUm  v.  p.  819)  with  the  text  of  the  Civil  Law,— 

Stainions  Trs.,  25  Jan.  1850, 12  D.  571.  Dig.  Ub.  46,  tit.  8,  fr.  75. 

<  Pavl  ▼.  Boyd's  Trs,,  22  May  1885,  »  See  Mackenzie  y.  Gordon,  infra;  Tel- 

18  Sh.  818.  ford  v.  JamUson,  12  May  1885,  18  Sh. 

*  The  principle  of  meiger  is  identical  785. 
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creature  of  implied  intention,  cannot  be  inferred,  in  contradiction 
to  the  evidence  of  intention  arising  from  the  acts  of  the  party.^ 

1535.  Another  example  of  the  union  of  the  equitable  and  legal 
titles  occurs  where  a  trustee  for  creditors  pays  off  heritable  debts 
and  takes  an  assignation  to  the  securities  in  his  own  name.  In 
this  case  there  is  no  merging  of  the  debt  in  the  general  estate ; 
and  therefore,  if  the  trustee  pay  off  a  first  heritable  security  and 
afterwards  assign  the  bond  as  a  collateral  security  for  a  trust  debt, 
a  postponed  creditor  in  a  bond  prior  to  the  assignment  cannot 
plead  confusion,  so  as  to  deprive  the  assignee  of  the  benefit  of  his 
preference.^  Lord  Cottenham  observed,  that  if  the  CfoyMT  of  the 
estate  had  paid  off  the  debts  and  taken  the  assignment  for  his  own 
benefit,  a  question  of  novelty  would  have  arisen  as  respects  the 
law  of  Scotland,  though  it  was  clear  that,  according  to  the  English 
precedents,  the  debt  would  be  held  to  be  extinguished.' 
Beneficial  nsn-  1536.  The  creation  of  a  continuing  trust  is  frequently  neces- 
inukrenf ****  sary  for  the  accomplishment  of  purposes  of  a  testamentary 
character,  such  as  the  securing  of  annuities  and  life  interests,  and 
the  protection  of  the  property  of  spouses.  In  such  cases  the 
trustee,  as  representing  the  legal  estate  constituted  by  the  truster, 
is  considered  to  have  an  interest  to  maintain  the  trust  distinct 
from  and  independent  of  the  separate  interests  of  the  beneficiaries, 
so  that,  for  example,  the  consent  of  all  persons  interested  wiU  not 
sufiice  to  put  an  end  to  an  alimentary  trust,  or  to  withdraw  a 
wife's  estate  from  the  protecting  hand  of  a  trustee.^  But  where 
the  equitable  estate  belonging  to  a  person  who  is  9m  juris  is  an 
estate  in  fee,  the  beneficiary  is  entitled,  if  he  pleases,  to  take  the 
management  of  his  property  into  his  own  hands,  and  to  put  an 
end  to  the  trust  which  was  constituted  for  his  benefit.^  And  on 
similar  principles  the  rule  has  been  established  that  where  a 
truster  has  directed  the  purchase  of  an  annuity  to  be  given  to  a 
beneficiary  who  would  have  unlimited  control  over  the  investment 
when  made,  the  Court  will  not  enforce  the  direction,  but  will 


^  See  WMi  ▼.  BarOaw,  11  Feb.  1887, 
16  Sh.  587. 

*  Maekerme  v.  Oordon,  26  Marbh 
1889,  M*L.  &  Rob.  117 ;  affirming  16 
Sh.  811. 

s  M'L.  &  Bob.  128-4.  In  England, 
however,  it  must  be  observed  that  more 
weight  is  given  to  the  element  of  inten- 
tion than  we  should  be  disposed  to  allow 
in  this  oountiy,  in  a  question  as  to  the 
title  to  heritable  property.  The  rules  to 
whioh  we  refer  appear  to  us  to  be  too 


oonventional  to  be  muoh  relied  upon  as 
safe  guides  in  our  practice  ;  and,  further 
than  by  a  simple  reference  to  Mr.  Lewin's 
work  (Lewin  on  Trusts,  9th  ed.  p.  819), 
it  Ib  not  neoessary  to  traoe  them. 

*  See  Chapter  XXXTIL,  Section 
IV.  (Alimentary  Trusts),  and  Ohapter 
XXXVII.,  Section  L  (S^Mrate  Estate). 

°  Spens  V.  Monypenny't  Trs.,  1876,  8 
R  50 ;  Oordon  v.  Qordon*9  Ttb.,  1866,  4 
Macph.  501 ;  MUIo'b  Tn,  v.  iftZZer,  1890, 
18  B.  801. 
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authorise  the  trustee  to  pay  the  value  of  the  annuity  in  money  to  chap,  xlvh. 
the  legatee.^ 

1637.  It  may  be  laid  down  as  a  general  rule  that  a  convey-  in  what  case* 
ance  of  heritable  estate  for  the  liferent  use  of  a  beneficiary  will,  of  liferent^ 
unless  the  trust  contemplates  the  profitable  management  of  the  ^^JJ'of  po?^ 
estate  by  the  trustees,  and  the  pajnnent  of  the  surplus  in  the  form  session. 

of  money,  entitle  the  beneficiary  to  the  enjoyment  of  the  estate, 
and  to  the  exerdse  of  the  beneficial  rights  of  a  usufructuary  pro- 
prietor; subject  to  this  qualification, — that  as  the  title  to  the 
estate,  including  the  liferent  as  well  as  the  fee,  remains  in  the 
persons  of  the  trustees,  the  beneficiary  cannot  exercise  the  func- 
tions of  a  legal  proprietor  except  through  the  intervention  of  the 
trustee.  A  beneficiary  liferenter  cannot  put  an  end  to  the  trust, 
either  directly  or  by  adjudging  the  liferent  use,  without  the 
consent  of  the  fiar,  if  the  protection  of  a  continuing  trust  is 
desired  by  him. 

1638.  A  liferenter  of  the  beneficiary  interest  in  heritable 
subjects  is  entitled  to  the  occupation  of  the  mandion-house  and 
grounds,  and  to  the  enjoyment  of  all  the  personal  rights  and 
privileges  of  a  proprietor.'  But  in  the  granting  of  leases,  the 
working  of  minerals,  and  other  acts  of  profitable  administration,  a 
liferenter  must  act  through  the  trustee,  who  will  be  bound  to  give 
effect  to  the  views  of  his  constituent,  in  so  far  as  they  are  not 
injurious  to  the  reversionary  estate. 

1639.  The  interests  of  liferenters  and  fiars  of  moveable  funds.  Right  of  a 

•j5     iijj.'j  ••!        •j.'L*  •  "I        ^  A.'  i.    beneficial  or 

specifically  destmed,  are  similar  m  their  reciprocal  relations  to  eqniubie  Ufe- 
those   of  heritable  proprietors:   though,  from   the  more  simple "?*®^°'™?^®' 

^t  '  o'  ^      able  property. 

quality  of  moveable  interests,  few  questions  can  arise  in  regard  to 
the  management.  The  duty  of  the  trustee  is  to  retain  the  control 
of  the  fund,  and  to  pay  over  the  accruing  interest  as  it  arises.  An 
extraordinary  dividend  or  bonus  falls  to  be  added  to  capital,  the 
liferenter  being  only  entitled  to  the  interest  of  it  during  his  life.^ 


1  Jkno  V.  XUgour'a  Trt.,  1877,  i  K. 
408,  and  caaea  thare  dted.  See  Chapter 
XXXm.,  Section  IV. 

'  It  has  been  held  in  England  that  a 
tnutee  cannot  impropriate  tiie  ahootings 
to  hia  own  nae, — Webh  v.  Earl  of  Shafiei- 
buTjf,  7  Ves.  488  ;  ffutehimon  ▼.  Merrit, 
3  T.  ft  C.  547.  In  C(mdie  v.  Macdonald 
the  Oonrt  refoaed  to  find  a  jndicial  factor 
liable  for  the  rents  of  unlet  shootingB,  on 
the  groond,  we  presume,  that  they  were 
reseryed  for  the  personal  use  of  the  bene- 
ficiaiy,— 20  Nov.  1834,  18  Sh.  61 ;  see 
Locd  Fnllerton's  note,  65.  The  bene- 
ficiary is  also  entitled  to  exercise  the  right 

VOL.n, 


of  presenting  to  a  benefice  ;  Orvndlay  y. 
DryidaU,  4  July  1883,  11  Sh.  896; 
Lewin  on  Trosts,  9th  ed.  p.  292;  and 
cases  cited  vnfra^  Chapter  LI.,  Section  11. 
*  Irvmg  v.  HouiUyim,  27  July  1803,  4 
Paton  521 ;  reported  as  BoHo  v.  Irving, 
in  M.  8282.  A  limited  fiar,  holding 
the  fund  under  an  obligation  not  to 
dispone  or  alter  the  destination  gratui- 
tously, is  entitled  to  the  capital  of  a  bonus 
or  extraordinary  dividend, — Cwnming  ▼. 
Oummwg'i  Trs.,  26  Feb.  1824,  2  Sh. 
743,  N.E.  620 ;  see  Chapters  XXXI., 
Section  n.,  and  XXXIII.,  Section  IIL 

f2 


838 


OF  TRUSTS,  AND  THE   ESTATES  OF 


CHAP.  iLvn.  It  would  seem  that  a  liferent  annuitant  is  not  bound  to  accept  an 
annuity  heritably  secured,  but  may  insist  on  having  a  capital  sum 
invested,  yielding  interest  equal  to  the  annuity.^ 


SECTION  IV. 


Estate  of  the 
Crown. 


Whether  alien 
can  take  a 
beneficial  in- 
terest in  heri- 
table estate. 


Disabilities  of  Disponees,  Legatees,  and  BBNEncuRiES. 

1540.  The  Sovereign  may  acquire  property  beneficially  through 
a  trustee,  either  in  consequence  of  the  granter's  declared  intention, 
or  as  ultimus  hceres  upon  failure  of  the  trust  purposes.*  In  England 
it  appears  that  the  title  of  the  Crown,  whether  legal  or  beneficial, 
can  only  be  constituted  by  conveyance  of  record.'  In  the  law  of 
Scotland  it  is  understood  that  the  Crown  cannot  complete  a  title  to 
feudal  property  as  disponee  under  a  conveyance  from  a  subject,  as 
it  is  inconsistent  witli  the  position  of  the  Sovereign  as  lord  para- 
mount that  he  should  hold  lands  feudally  from  his  vassal.*  But  the 
Crown  may  acquire  a  personal  right  to  feudal  subjects,  and  convey 
it  to  a  donatory ;  and  it  is  obvious  that  lands  which  the  Sovereign 
acquires  by  succession  or  purchase  as  private  property  may  be 
held  beneficially  if  the  feudal  title  is  vested  in  trustees.  When 
the  Sovereign  as  ultimus  hwres  dedma  a  trust-estate  in  consequence 
of  the  failure  of  purposes,  the  action  may  be  directed  against  the 
trustees  by  the  Lord  Advocate,  as  his  representative,  under  the 
Crown  Suits  Act,  ISS?.*^ 

1641.  An  alien  may  of  course  take  a  beneficial  interest  in 
moveable  estate  f  and,  under  the  5th  section  of  the  Alien  Act,  an 
alien  may  hold  an  interest  in  lands  and  houses,  for  the  purpose 
of  residence  or  business,  for  any  term  not  exceeding  twenty-one 
years.  It  has  never  been  decided  that  an  alien  is  incapable  of 
acquiring  a  beneficial  interest  in  the  produce  of  land  estate  in 
Scotland,  under  a  trust  directing  trustees  to  hold  such  lands  for 
his  benefit.  The  common  law  of  Scotland  is  not  less  jealous  of 
entrusting  heritable  property  to  the  custody  of  aliens  than  that  of 
England.  The  exclusion  of  such  persons  has  reference  not  only  to 
succession,  but  to  purchases  -J  the  reason  assigned  for  the  exclusion 


>  Wilson  V.  Beveridge,  31  Jan.  1833, 
11  Sh.  343.  See  Forsyth  v.  KUgour,  15 
Dec.  1854,  17  D.  208;  Davidson  v. 
Dobie,  13  Feb.  1828,  6  Sh.  636  ;  GHeve's 
TV.  V.  Bethune,  9  June  1830,  8  Sh.  896. 

*  Finnic  v.   Lords    Commissioners    of 
Treasury,  80  Nov.  1836,  15  Sh.  165. 

•  Lewin  on  TruBts,  6th  ed.  p.  85. 

♦  Ersk.    2,  3,  44  ;  Bankton,  2,  4,    4. 


The  matter  is  now  regelated  by  Statute. 
See  vol.  i.  p.  261. 

»  20  and  21  Vict.,  cap.  44 ;  Lord  Advo- 
cate V.  Eoyal  Infirmary  of  Edinburgh^  28 
June  1861,  23  D.  1218. 

«  7  and  8  Vict.,  cap.  66,  §  4 ;  but  see, 
as  to  legal  succession,  Ersk.  infra, 

7  Ersk.  8,  10,  10. 
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being,  that  an  alien  who  owes  allegiance  to  another  sovereign  is  not 
in  a  position  to  perform  his  feudal  service  faithfully  to  the  superior.^ 
Now,  in  England,  where  an  alien  is  disqualified  from  acquiring  real 
estate,  either  by  descent  or  by  operation  of  law,  it  has  been  held 
that  a  trust  of  lands  for  his  benefit,  althoi^h  not  absolutely  void,  is 
incapable  of  being  enforced  by  the  beneficiary  in  a  question  with 
the  Crown.* 

1642.  There  can  be  little  doubt  that  an  alien  would  at  common 
law  be  entitled  to  take  a  bequest  of  the  proceeds  of  heritage  in 
Scotland  if  the  trust  were  coupled  with  a  direction  to  sell,*  as 
this  would  have  the  effect  of  converting  the  estate  into  a  moveable 
succession.^  The  privil^es  accorded  to  naturalised  subjects  and 
aliens  holding  certificates  under  the  Act  7  and  8  Vict.,  cap.  66,  will 
of  course  ertend  to  the  beneficiary  interest  as  well  as  the  feudal 
title  in  heritable  estates.^ 

1643.  Although  an  ordinary  trading  company  or  other  unincor- 
porated society  cannot  sustain  the  character  of  feudal  proprietor, 
the  disability  may  be  avoided  by  taking  the  title  in  the  name  of 
the  partners  as  trustees  for  the  company ;  and  the  society  will  in 
this  case  have  the  same  right  of  action  as  any  other  beneficiary. 


OHAP.  XLVn. 


Dutinctioii  in 
relation  to  the 
proceeds  of  real 
estate  directed 
to  be  sold. 


Tmsts  for  the 
benefit  of 
mercantUe 
companies. 


^  Enk.  iupra, 

'  The  point  was  decided  in  Barrow  ▼. 
Wadhiny  24  Beav.  1,  and  27  L.  J.  Ch.  Ca. 
129,  in  favoar  of  the  Crown.  On  a  fall 
review  of  all  the  previons  cases.  Sir  J. 
RcxniUy  came  to  the  condnaion  that, 
"  on  principle  and  authority,  a  devise  of 
real  estate  to  trustees  for  an  alien  is  not 
a  void  devise  ;  that  it  is  a  tmst  of  which 
the  Crown  may  enforce  the  execution,  and 
of  which  it  may  obtain  the  benefit."  "  I 
have  also  thought  it  better,"  he  continued, 
"  not  to  dweU  on  the  argument  relating 
to  the  policy  of  the  law  which  is  the 
foundation  of  the  rule  prohibiting  aliens 
from  holding  lands  in  this  country,  which 
is  much  noticed  and  relied  on  in  certain 
cases.  So  far,  however,  as  this  has  any 
application,  it  supports  the  principle  of 
the  view  I  have  taken"  (27  L.J.  Ch. 
Oa.  138). 

*  In  Du  Baurmdin  v.  Skddon,  Lord 
Cottenham,  C,  affirming  the  decision  of 
Jdod  Langdale,  M.R.  (1  Beav.  79,  8 
L.  J.  Ch.  Ca.  133),  decided  that  an  alien 
beneficiary  was  entitled  to  an  interest  in 
the  proceeds  of  lands  devised  to  trustees 
upon  trust  to  selL  Lord  Cottenham 
observed, — "If  the  Crown  is  entitled 
in  this  case,  it  must  be  entitled  to  all 


monies  left  to  aliens,  if  raised  out  of 
land ;  and  if  so,  it  would  operate  against 
the  legacies  of  alien  legatees  directed  to 
be  raised  out  of  land  ;  nor  could  any 
debtor  or  other  person  direct  his  land  to 
be  sold  for  payment  of  his  debts  if  any  of 
his  creditors  happened  to  be  foreigners  ; 
nor  could  any  foreigner  enforce  his  claim 
against  his  English  debtor  if  the  latter 
had  no  other  property  than  real  estate  " 
(4  My.  &  Cr.  525,  9  L.  J.  Ch.  Ca.  25). 
See  also  Master  v.  De  Croifmart^  11  Beav. 
184,  17  L.J.  Ch.  Ca.  466. 

^  See  Chapter  XI.  (Constructive  Con- 
version). 

'^  If  an  e8t»ite  is  left  to  an  alien  and  a 
subject  jointly,  and  no  claim  is  preferred 
by  the  Crown  during  the  joint  lives,  it 
would  seem,  according  to  the  views  enter- 
tained by  English  lawyers,  that  on  the 
death  of  the  alien  the  co-proprietor 
succeeds  jure  accraeendi  to  the  alien's 
share,  subject  to  the  Crown's  claim ;  but 
that  if  the  alien  survive,  he  does  not 
succeed  to  the  co-proprietor's  share,  either 
for  his  own  behoof  or  for  the  Crown, 
because  the  law,  by  its  own  act,  does  not 
give  the  estate  to  one  whom  it  does  not 
permit  to  retain  it  (Jarman  on  Wills,  8d 
ed.  1,  60,  and  cases  there  cited). 
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CHAP.  xLvn.   It  would  seem  also  that  a  committee  of  management  representing 
a  society,  or  a  larger  number  of  persons  mutually  interested  in 
property  or  associated  for  a  lawful  purpose,  may  to  certain  effects 
be  admitted  to  sue  on  their  behalf.^    The  provisions  of  the  Trustee 
Act  of  1861  do  not  apply  to  the  appointment  of  trustees  under  the 
contract  of  any  trading  company.' 
Rale  as  to  pro*        1544.  It  scems  that  in  England  a  corporation  cannot  take  a 
t™t  fo?for°    beneficial  interest  in  lands  without  a  license  from  the  Crown ;  but 
porationsand   this  rulc  has  ucver  existed  in  Scotland.     The  cases  of  Campbell 
rate  societies,    v.  Tfic  Orphan  HospUol  and  Gardner  v.  Th^  Trinity  Hcmse  of 
Leith^  decided  that  where  a  corporation  was  invested  with  the 
administration  of  lands  in  trust,  it  was  entitled  to  hold  them  in 
the  name  of  its  office-bearers,  as  constituting  the  corporation ;  but 
it  was  assumed  by  the  Lord  Ordinary,*  in  the  case  of  Gardner,  that 
the  title  might  have  been  separated  from  the  beneficiary  interest 
"  If,"  he  said,  "  in  strict  feudal  form  there  should  chance  to  be  a 
flaw  in  the  defender's  investiture — ^viewing  that  investiture  as  one  in 
favour  of  the  corporation — this  can  never  touch  the  radical  right  to 
the  estate,  which  unquestionably  belongs  to  the  defenders  as  a  body." 
1546.  In  CampbdVs  case,  the  Lord  Justice-Clerk  Hope  observed, 
— "I  cannot  hold  that  it  is  a  corporation  which  has  here  been 
entered ;  for  I  think  it  is  clear  that,  if  a  society  have  a  corporate 
style  given  to  it,  it  cannot  be  correctly  vested  with  property 
except  by  that  technical  name;  nor  does  a  grant  to  the  officer 
of  a  corporation  make  that  corporation  a  vassal  of  the  superior."^ 
But  his  Lordship  and  the  other  Judges  held  that,  as  the  superior 
had  agreed  to  enter  the  corporation,  he  was  not  entitled  to  demand 
composition  for  entering  their  treasurer.     In  fact,  as  a  superior  is 
not  bound  to  enter  a  corporation,®  it  is  necessary,  if  he  refuse,  to  take 
the  title  in  name  of  a  trustee ;  and  to  this  extent  Lord  Stair  consi- 
dered that  a  trust  might  be  constituted  in  favour  of  a  corporate  body.^ 
Trasts  for  the         1546.  By  means  of  a  trust-conveyance  an  interest  in  property 
flSte ciMftM^^ °^^y  be  conferred  on  an  indefinite  number  of  persons;  as,  for 
of  persons.       example,  in  the  case  of  a  trust  for  the  poor  of  a  parish,  or  for  the 
education  of  children  in  a  particular  locality.    Where  a  beneficiary 
interest  is  vested  in  this  way  in  a  class  of  persons  as  objects  of 
charity,  and,  apart  from  any  special  qualification,  it  has  been  held 

^  Fife€mdKinroMBaUwayCo,y.Ika8,  1848,  5  D.  1278;   Gardner  v.  Trinity 

4  Jan.  1859, 21 D.  187.   But  see  M'MUlwn  ffowe  of  LeUh,  23  Jan.  1845,  7  D.  286. 
V.  Free  Church  Assembly,  9  July  1862,  24  ^  Lord  Ivory.     See  7  B.  298. 

D.  1282 ;  and  cases  on  Ghuroh  Property,  ^  5  D.  1277. 

Chapter  LIII.,  Section  IIL  '  BtU  v.  Merchant  Ccmpany  of  Bdin- 

>  24  and  25  Vict.,  cap.  84,  §  8.  hwrgK  17  Jan.  1815,  F.G.,  ovemiHngthe 

^  Campbdl  Y.  Orphan  Hospital,  28  June  previous  oases. 

7  Stair,  2,  8,  41. 
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that  any  person  answering  to  the  description  of  persons  specified  in  qhap.  ilvd. 
the  grant  has  a  right  to  sue  for  the  enforcement  of  the  trust ;  and 
accordingly  an  action  of  declarator  was  sustained  with  reference 
to  the  administration  of  a  bequest  to  the  poor,  where  the  pursuers 
described  themselves  as  belonging  to  a  class  of  operatives  in  the 
parish  liable  to  be  thrown  out  of  employment,  and,  as  such,  having 
an  interest  in  the  due  management  and  administration  of  the 
bequest.^  But  where  a  discretionary  power  of  selection  is  con- 
ferred on  trustees,  as  in  the  case  of  a  trust  for  presentation  to  a 
bursary,  an  unsuccessful  candidate  for  the  appointment  has  no  title 
to  challenge  the  election  of  another  person  on  the  allegation  that 
he  is  disqualified  ;  for  he  has  no  vested  interest  in  the  charity  until 
his  own  qualification  has  been  declared  by  a  vote  of  the  trustees.^ 

1647.  In  the  cases  of  iTigram  v.  Steinson  ^  and  Orahame  v.  Mar-  Bequests  to  in 
qwis  of  Moivtrosey^  which  established  the  principle  that  a  settlement  ^"SS^l^ 
is  not  void  because  witnessed  by  one  of  the  legatees,  the  question 
was  raised,  without  having  been  decided,  whether  the  witness 
could  claim  the  bequest  in  his  own  favour.    In  practice,  the  ques- 
tion is  avoided  by  selecting  disinterested  parties  as  instrumentary  to  trustees, 
witnesses.     Beference  is  made  to  a  subsequent  chapter  on  the 
question  how  a  trustee  may  also  take  benefit  as  a  legatee.^ 


^  lAddU  ▼.  Kirk-Sesnon  of  Ba^tgaU, 
14  July  1854,  16  D.  1075. 

*  Ramaay  v.  UfUted  CoU,  of  Si,  Andrevij 
28  June  1860,  22  D.  1828,  aflfirmed  4  June 
1861,  28  B.  (H.L.)  8. 

»  Ingram  y.Steimon,  1801,  M.  "Writ," 
App.  No.  2. 

«  Orahame  ▼.  M.  of  MowtroUy  1685, 
M.  16,887.  In  EngUmd,  the  consequences 
of  the  opposite  rule  (that  a  deed  witnessed 
by  an  interested  party  is  void)  were  found 
to  be  so  indefensible  that  the  Legislature 


interpoeed — ^first  by  25  Geo.  IL,  cap.  6, 
and  afterwards  by  1  Vict.,  cap.  26,  §§  14, 
15 ;  and  provided  in  substance  that  the 
wiU  should  stand,  but  that  the  bequest 
should  be  void.  However,  a  creditor 
witnessing  a  trust  for  payment  of  debts 
doee  not  forfeit  his  claim ;  nor  is  an 
executor  disqualified  from  acting  as  such 
by  reason  of  his  being  an  instrumentary 
witness  (§§16  and  17.) 

'  Chi^>ter  LXL,  Sections  I.,  XL  (Ac- 
ceptance and  Disclaimer). 
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CHAPTER  XLVIII. 

TRANSMISSION  OF  THE  BENEFICIARY  INTEREST  BY 
DEED  AND  BY  OPERATION  OF  LAW. 


1.  Assignment     and    Disposition 

inter  vivos. 

2.  Testamentary    Disposition   of 

THE  BeNEFICIART  INTEREST. 


3.  Descent   to    Heirs   and  Exe- 

cutors. 

4.  Diligence  and  Competition  be- 

tween Creditors  and  Assig- 
nees. 


Vested  inte- 


SECTION  I. 

Assignment  and  Disposition  inter  vivos  (Case  of  a  Spes 

successionis). 

1648.  I.  Of  THE  assignable  quautt  of  the  Beneficiary  In- 
Bible  by  aSg-  TEREST. — It  is  a  general  rule  of  law  that  any  vested  right,  although 
nation,  or  dia-  not  reduced  into  the  possession  of  the  beneficiary,  is  capable  of 
assignation,      being  transmitted  by  assignation ;  or,  if  the  interest  is  of  an  heri- 
table nature,  by  disposition  and  assignation.    Interests  in  trust- 
estates  are  subject  to  the  same  rules  with  respect  to  the  forms  of 
transmission  as  debts ;   and  therefore  a  simple  assignation,  not 
intimated,  will  be  effectual  as  an  obligation  against  the  cedent, 
but  will  neither  divest  him,  nor  secure  a  preference  to  the  assignee 
in  a  question  with  a  subsequent  assignee  or  arresting  creditor.^ 
Effect  of  assig-        1649.  A  spt&  siuscessionts,  or  contingent  right,  may  be  assigned, 
nation  ^aj5^  ^ut  the  assignment  will  be  operative  only  in  case  the  right  becomes 
vested.^    In  a  large  proportion  of  the  decided  cases  on  vesting, 
the  question  at  issue  was,  whether  the  beneficiary  interest  had 
vested  so  as  to  be  carried  by  a  previous  assignation  or  testamentary 
disposition.    The  critical  case  is  that  of  assignment  under  the 
vesting  clauses  of  the  Bankruptcy  Act.     In  Trappes  v.  Meredith? 
a  case  referred  for  opinion  by  tlie  Court  of  Chancery,  the  answer 
returned  on  this  point  was :  "  By  the  law  of  Scotland,  a  right  or 
estate  in  expectancy,  or  spes  successionisy  may  be  sold  and  assigned 
so  as  to  give  the  purchaser  a  good  title,  in  a  question  with  the 
seller,  to  the  right,  estate,  or  succession,  when  it  comes  to  be  vested 

^  See,  for  example,  Maxwell  v.  Wylie^  '  See  Wood  v.   Begbie,  dte.,   17  June 

25  May  1887,  15  Sh.   1005;  Forba  v.  1850,  12  D.  963. 

Lucku,  26  Jan.  1838, 16  Sh.  874 ;  WiUon  <  Trappes  v.  Meredith,  1871,  18 IC.  81. 
V.  WiUon,  9  July  1742,  4  D.  1503. 
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in  the  seller.  But  such  right  or  estate  in  expectancy,  or  spes  ohaf.  zlyiil 
successionds,  is  not  attachable  by  the  diligence  of  creditors  of  the 
person  in  expectancy  or  entitled  to  succeed,  and  would  not  be 
carried  to  the  trustee  in  his  sequestration,  if  he  should  be  dis- 
charged before  such  right,  estate,  or  succession  was  vested  in  him." 
The  point  was  again  raised,  and  was  referred  to  a  Court  of  Seven 
Judges,  and  it  was  held  to  follow  from  the  rule  of  law,  as  stated 
in  the  last-mentioned  case,  that  a  bankrupt  could  not  be  required 
under  the  81st  section  of  the  Bankruptcy  Act,  1856,  to  assign  an 
estate  in  expectancy  to  the  trustee.  The  question  was  reserved 
as  to  whether,  and  in  what  circumstances,  the  trustee  could  insist 
on  keeping  up  the  sequestration  in  the  prospect  of  a  right  of 
succession  accruing,  or  whether  conditions  could  be  attached  to  the 
bankrupt's  discharge.^ 

1560.  In  a  destination  of  a  l^acy  to  a  legatee,  his  heirs  and  Constmctionof 
assignees,  the  term  assignees  is  understood  to  apply  to  assignees  of  i^™a5S§tu^ 
the  vested  interest ;  and  therefore,  if  the  legatee  predecease  the  ^^^^ 
testator,  the  legacy  will  not  go  to  the  executor  of  his  will,  but  to 
the  heir  or  next  of  kin,  according  to  the  nature  of  the  subject* 
And  the  same  rule  obtains  in  regard  to  the  execution  of  powers  of 
disposal  of  equitable  interests.     A  deed  of  disposal  by  a  party  who 
has  merely  a  possibility  of  obtaining  the  power  will  be  effectual 
if  the  power  afterwards  vest,  but  not  otherwise.®    An  agreement 
to  sell  an  interest  which  is  not  vested  has  the  same  effect  as  an 
assignation  of  the  interest  in  a  question  with  the  cedent. 

1661.  An  assignation  of  a  beneficiary  interest  which  is  already  Effectofassig- 
vested  takes  effect    immediately,   even   where   the  payment  or  J^^^  °^*^^P" 
delivery  of  the  subject  is  postponed  to  a  future  period.    If  followed  vested,  but  not 
by  intimation,  it  divests  the  cedent  of  the  entire  personal  right ;  ^Jibi^    ^ 
and  even  though  not  intimated,  it  is  effectual  as  an  agreement  to 

convey  his  entire  interest,  including  subsequent  accessions.  For 
example,  if  the  legatee  of  the  reversion  of  a  fund  which  is  burdened 
with  a  liferent  a^ign  his  interest,  no  question  can  afterwards  be 
raised  as  to  the  value  of  the  interest  at  the  time  of  the  assignation ; 
for  the  thing  that  was  assigned  was  the  right  as  it  stood  in  the 
cedent,  whether  of  fixed  amount,  indefinite,  or  unascertained.* 

1662.  It  is  to  be  observed  that,  although  a  disponee  of  lands  Personal  right 
may  transfer  his  personal  title  to  another  by  merely  assigning  the  ^\^\^  tnms- 
disposition,  yet  a  party  who  has  a  personal  right  to  heritable  pro-  ^e".^  ^y  ^^ 
perty,  e.g,j  a  right  to  demand  a  specific  conveyance  of  heritable 

^  Rtid  v.  Moriion,  1893,  15  R.  510.  »  Infra,  Section  II. 

'^  WUkie  V.   WUieie,  27  Jan.  1837,  15  *  PaUinsm  v.  Robertson,  6  March  1844, 

Sh.  430  ;  Bdi  v.  Gkeavpe,  21  May  1845,  6  D.  944  ;  StainUm  v.  Stainton't  7V«., 

7D.  614;  w&6tAxoBi>berl9(yiiY.PaUin8<m,  25  Jan.    1850,    12  D.   572;  Mitehdl  v. 

18  Aug.  1846,  6  Bell,  259.  Major,  12  Nov.  1856,  19  D.  80. 
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Whether  an 
equitable  or 
beneficud  in- 
terest can  be 
entailed. 


CHAP.  xLvm.  subjects  from  the  trustee,  can  only  convey  it  effectually  by  using 
dispositive  words,  or  such  language  as  according  to  the  Land 
Transfer  Statutes  is  equivalent  to  a  disposition  in  the  old  form. 
When,  therefore,  a  conveyance  is  contemplated  of  a  beneficial 
interest  in  a  trust  consisting  wholly  or  partially  of  heritable  estate, 
it  will  be  proper  in  all  cases  to  make  use  of  the  words  *'  dispone 
and  assign,"  unless  the  parties  to  the  transaction  are  anxious  to 
raise  a  question  as  to  the  heritable  or  moveable  quality  of  the 
interest^ 

1663.  A  beneficial  interest  in  lands  and  heritages  may  be  made 
the  subject  of  an  entail,  if  the  fee,  in  contemplation  of  law,  re- 
mains in  the  beneficiary ;  as,  for  example,  where  the  proprietor  of 
the  estate  has  conveyed  it  to  trustees  for  payment  of  his  debts, 
without  disposing  of  the  reversionary  interest,  in  which  case  an 
entail  may  be  effectually  made  of  the  reversionary  estate  by  the 
granter  of  the  trust  or  his  heir,  notwithstanding  the  subsistence  of 
the  trust.  The  reports  present  many  instances  of  the  execution  of 
deeds  of  entail  and  other  dispositive  settlements  under  such  circum- 
stances.^ If  the  fee  of  the  estate  is  in  the  trustee,  a  dispositive 
conveyance  of  the  estate  itself  by  the  beneficiary  would  seem  to  be 
inappropriate,  as  he  has  only  the  right,  and  not  the  title,  of  heritable 
proprietor.  A  disposition  of  the  estate  would,  however,  receive 
effect  as  a  conveyance  of  the  beneficiary  interest.'  If  this  doctrine 
be  correct,  it  follows  that  an  entail  executed  by  a  party  in  right  of 
the  beneficiary  interest  would  be  a  good  assignation  to  the  institute 
or  first  taker ;  and  it  is  thought  that  it  ought  on  principle  to  be 
binding  upon  the  first  taker,  as  a  trust,  to  execute  an  effectual 
entail  of  the  estate.  Indeed,  it  may  fairly  be  maintained,  on  the 
construction  of  the  Entail  Statute,  that  a  disposition  of  the  bene- 
ficiary interest,  subject  to  the  statutory  prohibitions,  is  capable  of 
receiving  effect  as  a  valid  entail  of  the  heritable  interest  under 
the  trust,  so  that  the  heir  should  not  be  in  tUtUo  to  demand  a 
conveyance  from  the  trustees  except  under  the  conditions  of  an 
entail* 


^  If  the  beneficiary  oonvey  the  estate 
itself,  supposing  his  title  to  be  complete, 
the  conveyance  wiU  be  efiectual  as  an 
assignation  of  his  equitable  interest, — 
PatU  V.  Bojfd^i  Tr.,  22  May  1835,  18 
Sh.  818. 

s  See  M'Millcm  v.  Campbell,  14  Aug. 
1834,  7  W.  &  S.  441,  affirming  9  Sh.  551  ; 
Ounnvnghamt  v.  M^Leod^  13  Aug.  1846,  5 
Bell,  210,  affirming  3  D.  1288,  and  cases 
cited.  Chapter  LIV.  (Truster's  Badical 
Bight). 


'  A  beneficiary  of  property  directed  to 
be  entailed  may  burden  the  life  interest 
with  provisions  in  the  same  manner  as  if 
an  estate  had  been  actually  purchased  and 
conveyed  to  the  heirs  under  the  fetters  of 
an  entail ;  that  is,  asanming  the  period  to 
have  arrived  at  which  the  entail  ought  to 
have  been  executed, — Skdnton  v.  ^ain- 
ton*<  Trt,,  25  Jan.  1850,  12  D.  571. 

^  See  Lord  MoncreiflF's  note  in  ITMil- 
la/n  V.  Ccmpbetl,  4  March  1831,  9  Sh.  554  ; 
and  the  cases  of  Living9t<me  and  JDmholm, 
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1554.  A  liferenter  ^  or  joint  owner'  can  only  assign  the  precise  chap.  xLvm. 
iuterest  that  he  himself  has  in  the  estate.    On  the  death  of  the  Anigmnent  of 
cedent,  therefore,  the  interest  will  pass,  in  the  one  case  to  the  fiar,  {JSJj^  ^* 
and  in  the  other  to  the  remaining  joint  owners. 

1665.  As  to  assignations  of  beneficial  interests  in  personal  pro*  Form  of  usig. 
perty,  no  special  form  of  assignment  is  necessary.    A  bill  of  ex-  S^nnterarts 
change  drawn  upon  and  presented  to  the  trustees  is  a  good  assign-  *>»  pewonaity. 
ment  of  the  funds  of  the  beneficiary  in  their  hands.^    Professor 
Bell  indicates  an  opinion  that  the  assignation  of  a  bill  or  other  debt 
due  by  the  truster  to  the  beneficiary  does  not  give  the  assignee  a 
right  to  dividends  declared  by  the  trustee  under  a  voluntary  trust ;  ^ 
and  it  has  been  held  that  dividends  due  under  a  sequestration  are 
not  carried  by  an  assignation  of  the  debt  subsequent  in  date  to 
the  sequestration,  the  rule  being  that  all  diligence  begun  must  be 
separately  assigned. 

1556.  The   legal   assignations,  as   marriage,   bankruptcy,  and  Tnnsminion 
judicial  assignations,  are  operative  upon  beneficiary  interests  in  the  temtA^by  le^i 
same  manner  as  upon  other  personal  rights.    Where  the  question  S^*2on°^'  • 
was  between  creditors  of  a  husband  claiming  the  wife's  legitim,  as 
falling  under  the  jus  mariti,snd  the  wife  herself  claiming  provisions 
of  larger  amount  than  the  legitim,  which  were  given  to  her  exclusive 
of  her  husband's /z^«  mariti,  the  Court  sustained  the  exercise  of  the 
power  of  election  by  the  wife  in  her  own  favour.^    It  has  not  yet 
been  decided  whether  creditors  can  compel  the  donee  of  a  general 
power  to  exercise  it  by  conveying  the  property  to  a  trustee  for  their 
behoof.* 

1557.  II.  Of  intimation  and  THK  COBfPLKnON  of  a  Title. — A  intimation 

beneficiary  is  divested  of  his  interest  in  personal  estate  by  assigna-  d?S2*t2e*^ 
tion  duly  intimated  to  the  trustees ;  and  it  would  seem  that  intima-  i>«wflc»«y' 
tion  to  a  single  trustee,  or  to  a  factor  on  the  trust-estate,  may  be 
sufficient  to  complete  the  title  of  the  assignee,  though  certainly  not 
to  put  the  other  trustees  in  mala  fide,  in  the  event  of  their  paying 
to  a  subsequent  assignee.^    The  title  of  the  assignee  to  the  subject 


there  refamd  ta  No  opmion  was  ex- 
pTOBBed  in  the  House  of  Lords  as  to  the 
oompeteney  of  entailing  a  personal  ri^t 
to  heritable  property  according  to  the 
law  of  Sooilaad ;  bat  Lord  Wjndf ord 
observed,  that  in  similar  oironmstances  a 
Court  of  Equity  in  England  would  oom- 
pel  the  person  in  whom  the  legal  estate 
was  Tested  to  complete  the  oonveyanoe, — 
7  W.  &  S.  461. 

^  Stewarfs  Tr$.  v.  Stewart,  20  Dec 
1861, 14  D.  298  ;  see  ffamilUm  v.  M'Oie, 
7  Jane  1828,  6  Sh.  982. 


>  Bobertton  v.  Memies,  10  Mar.  1867, 
19  D.  671. 

»  Wcoet  Tr$.  V.  Pinhney,  21  Dea  1858, 
16  D.  279  ;  Carter  v.  M*Intoih,  20  March 
1862,  24  D.  926. 

«  Bell's  Com.,  7th  ed.  u.  19. 

^  Lowion  ▼.  Young,  16  July  1864,  16 
D.  1098 ;  Stevemon  v.  ffamUUm,  7  Dec. 
1886, 1  D.  181. 

*  See  the  opinions  in  JtoUo  v.  BoUo,  26 
Jan.  1848,  6  D.  446. 

'  Barl  of  Aberdeen  v.  Barl  of  March 
and  Other;  9  April  1780,  1  Or.  ft  St.  ft 
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CHAP.  iLviit.  being  completed  by  intimatioD,  it  (oUowb  that  his  right  is  prefer- 
able to  that  of  subsequent  arresters  claiming  through  the  bene- 
ficiary. It  is  sometimes  found  to  be  convenient  where  a  lady  has 
an  unqualified  r^bt  of  succession  under  a  will,  that  she  should 
assign  her  right  to  marrii^e  trustees.  In  such  cases,  if  it  is  desired 
that  the  estate  should  be  protected,  care  must  be  taken  to  intimate 
the  assignment  to  the  trustees  of  the  will.  In  a  case  where  this 
formality  had  been  omitted,  the  estate  was  carried  off  by  creditors, 
registration  in  the  register  of  deeds  being  held  not  to  be  equivalent 
to  intimation.' 
Beneticiary  Dot  1SS8.  Beneficiary  interests  in  heritable  estate  stand  in  a  some* 
eqHju^ie''iiit«^  what  different  position.    A  disposition  and  assignation  of  a  per- 

reninheri-      Honal  right  to  heritable  estate,  the  title  to  which  stands  in  the 
table  property  ^  '  .  . 

until  fnfen-      person  of  a  trustee,  does  not  communicate  to  the  assignee  a  right 
""""■  capable  of  being  completed  by  infeftment.    To  complete  Ms  title, 

he  must  therefore  either  obtain  a  conveyance  from  the  trustee,  or 
adjudge  the  estate  itself  in  implement  of  the  assignation.  It  is  not 
necessary,  however,  that  the  assignee  of  a  bene6ciary  should  have 
his  title  feudally  completed  in  order  to  the  acquisition  of  a  prefer- 
ence. On  the  contrary,  the  intimation  of  au  onerous  disposition 
and  assignation  of  the  beneficiary  interest  in  the  heritable  estate 
.  entiUee  the  assignee  to  rank  preferably  to  subsequent  adjudgii^ 
creditors,*  It  would  seem  that  even  where  the  right  is  fully 
vested,  and  the  beneficiary  is  therefore  in  a  position  to  demand  a 
conveyance,  an  intimated  assignation  of  his  interest  would  suffice 
to  secure  a  preference  in  bankruptcy.* 
Qoestiaux  of  1S69.  We  have  next  to  consider  whether  the  assignee  of  a  bene- 

K™  "m^  '*■  ficiary  is  entitleil  in  any  circumstances  to  a  preference  over  assig- 
neaf  of  iwiiu.     Qees  of  tlie  trustee.  This  question  is,  by  the  maxim  assujnalus  utttur 
tnutir. "        J^f  auctoris,*  resolved  iuto  the  more  simple  inquiry,  whether  the 
right  of  the  beneficiary  himself  is  liable  to  be  defeated  by  the  fraudu- 

P.  U  ;  Stair,  3,  1,  10  ;  4,  40,  S3  ;  Moie'i  >  AiuwU  t.  MacdowM,  6  Fab.  1S24, 

Notes,  BB. ;  Enk.  S,  S,  5.    See  Jamtxm  F.O.  ;  Murriee  v.  Sprot,  27  Jnne  1846,  8 

V.  ahaTf,  1S87,  14  R.   644  ;  where  in-  D.  SIS. 

tinution  to  the   sole  acting  tmatee  ■mma  '  Sae    Paul   t.    BogSi   Tn.,   22  May 

held  to  be  eofficieiit,  the   other  trustee  1835,  13  Sh.  818. 

being  in  infirm   health,    and  not  giving  *  The  word  j'tu  here   must  be  onder- 

[lerHODftl  KtteatioD  to  the  affaini  of  the  Btood  in  the  seuae  of  title  as  diatingiiished 

trust.  from  right.      An  oncroua  usigDee   takea 

'Tod'*    TVl.    T.     WiUon.    1809,  7  M.  the  right  of  the  cedent  as  it  studs  on  the 

1100.     To  the  same  etfnct  is  the  cose  of  [ace  of  his  title  ;  subject,  however  (and 

CampbdTl  Tn.    v    Whyte,    1884,    11    R.  thia  U  the    only  exception),    to   oounter 

I07B,  wbei«,  in  oonseqnenoe  of  the  omie-  claims  on  the  part  of  the  debtor,  whoM 

sion  to  intimate  the  nuuTiage-contraot  to  righta,  of  oonree,  we  not  to  be  fnutrated 

teatamentarj  trustees,  the  bequest  was  by  the  act  of  hia  oreditor. 
held  bo  be  lul^eot  to  the  wife's  voluntary 
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lent  assignment  of  the  trustee  ?  Here  a  distinction  must  be  taken  chap,  xlvui. 
between  declared  and  latent  trusts.  In  the  former  class  of  trusts,  Express  trusts. 
which  includes  conveyances  expressed  to  be  in  trust  for  purposes 
declared  in  a  relative  writing,  the  title  of  assignees  of  the  trustee  is 
measured  by  the  terms  of  the  whole  settlement ;  and  therefore,  if 
the  trustees  have  power  to  sell  and  convert  the  estate  into  money, 
onerous  assignees  of  the  trustee  have  a  preferable  right  to  the 
specific  estate,  and  the  claim  of  the  beneficiary  lies  against  the 
funds  into  which  the  estate  is  converted.  If  the  trustees  have  no 
power  of  disposal,  but  are  bound  to  convey  the  estate  specifically, 
purchasers  from  them  may  be  dispossessed  by  the  beneficiaiy  or 
his  assignee.  In  the  case  of  a  latent  trust,  that  is,  a  trust  consti-  Latent  trusts. 
tuted  by  ex  facie  abaohiie  disposition — and  it  is  immaterial  whether 
the  purposes  are  embodied  in  a  back-bond  or  not — a  purchaser 
from  the  trustee  is  not  affected  by  the  conditions  of  the  latent  trust, 
and  his  right  is  therefore  preferable  to  that  of  the  beneficiary  or 
his  assignee.^  Purchasers  from  trustees,  therefore,  stand  in  a  better 
position  than  creditors  using  diligence,  who  can  only  take  the 
personal* right  which  is  the  subject  of  the  diligence  as  it  stands  in 
the  person  of  the  debtor.^ 

SECTION  II. 

Testamentary  Disposition  of  the  Beneficiary  Interest. 

1660.  Beneficiary  interests  in  personal  estate  are  transmissible  Distinction  as 
by  will ;  in  the  case  of  heritable  estate  by  mortis  causa  disposition,  of  i^"eticiMy" 
or  by  a  will  purporting  to  dispose  of  real  estate.     Under  the  expres-  i»t«restsin  real 

•'  y  ,      .     .       ..         .  *  and  pergonal 

sion  personal  estate  we  include  all  rights  which  are  moveable  as  to  esute. 
succession,  including  interests  in  land  directed  to  be  sold  for  the 
purpose  of  distribution. 

1561.  A  general  settlement,  disposing  of  all  the  granter's  means  Beneficiary 
and  estate,  carries  a  subsequently  acquired  interest  in  a  trust-estate.  Sniediiy" 
A  utiversal  legacy  carries  equitable  interests  in  moveable  estate  *8^°®r*^ 

1      1-      -  V   •        1  -11  PI       •  'disposition. 

whether  vested  in  the  testator  at  the  date  of  the  instrument  or 
subsequently  acquired.*    The  decisions  have  gone   considerably 

*  SomervtUe  v.  Redfeam,  1  June  1813,  and  creditors,  see  M*Oregor  and  Prater  ▼. 

5  Pat  707  ;  and  Professor  BeU^sobserva-  Maeandrew,  15  Jane   1831,  9  Sh.  742; 

tions,  Gona.    7th  ed.   i.    303.    See  also  Bdiv.  TTtUwon,  13  Jan.  1831,  9Sb.  2^6  ; 

Burnt  V.  LavorU,  7  July  1840,  2  D.  1 348 ;  Jhdce  ofAthcle  y,  Anderson,  24  Nov.  1831, 

M'ddland  v.  Bank  of  Scotland,  27  Feb.  10  Sh.  49  ;  Bridget  ▼.  Ewing,  15  Nov. 

1857,  19  r>.  574,  1836,  15  Sh.  8. 

'  Gordon  v.  Cheyne,  5  Feb.  1824,  2  <  Baine  v.  Craig,  8  June  1845,  7  D. 

Sh.  675,N.E.  566,andF.G.  ;Z>in^ukiZ^  V.  845;  Ramsay  y.  lady  White,  26  Jun^ 

if*a)TOWe,6 Junel822,lSh.463,N.E.431.  1832, 11  Sh.  786 ;  Fyffe  y,  Fyffe,  13  July 

As   to  oumpetitioDs   between   assigneea  1841,  8  D.  1205. 
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CHAP.  xLvm.  farther;  for  it  has  been  decided,  and  must  now  be  taken  as  law, 
that  a  general  testamentary  settlement,  executed  before  the  acqui- 
sition of  a  power  of  disposal,  is  to  be  regarded  as  an  exercise  of  the 
power  of  disposal  in  favour  of  the  beneficiaries  of  the  settlement.^ 
It  cannot  be  said  that  any  general  rule  exists  to  the  effect  that  a 
beneficiary  who  has  a  power  of  disposal  can  exercise  that  power 
while  the  right  is  contingent.     In  a  case  where  the  point  was 
raised,  it  was  held,  with  reference  to  the  power  under  considera- 
tion, that  a  settlement  made  by  a  beneficiary  while  the  vesting  of 
the  estate  was  in  suspense  was  not  effectual.^ 
Contingent  in>        1562.  A  beneficiary  under  a  contingent  destination  may  dispose 
^s^dof  ^  of  his  contingent  interest  in  the  succession  by  will.    If  the  fee  ulti- 
^^  mately  vests  in  him,  the  bequest  will  be  efTectual ;  if  it  is  carried 

over  by  survivance  to  a  substituted  heir  or  joint  legatee,  the  will  is 
Capacity  to  of  course  ineffectual  as  r^ards  that  interest.  As  to  the  capacity 
^^^  to  test,  there  does  not  seem  to  be  any  distinction  between  beneficial 

and  legal  estates.  It  is  understood  that  a  married  woman  may 
dispose  intuitu  mortis  of  her  interest  in  heritable  estate  vested  in 
trustees  for  her  use,  even  where  the  right  of  administiution  is  not 
excluded.  A  minor  may  dispose  of  his  beneficial  interest  in  move- 
able estate,  since  he  has  the  testamentifdctio  in  relation  to  moveables. 
But  he  cannot  dispose  of  a  beneficial  interest  in  heritable  estate  to 
the  prejudice  of  the  heir  any  more  than  he  could  dispose  of  the 
estate  itself.  In  practice,  it  is  common  for  testators  to  prevent  their 
minor  children  testing  on  their  interests  in  the  succession  by  giving 
the  estate  over  to  the  survivors,  or  to  other  persons  in  the  event  of 
any  of  the  children  dying  in  minority. 

SECTION  III. 
Descent  to  Heirs  and  Executors. 

Ruled  of  BUG.  1563.  Beneficiary  interests  descend  to  the  legal  representatives 

^<>g^*PP^  of  the  beneficiary  in  the  event  of  his  dying  intestate — heritable 
to  equiubie     interests  accruing  to  the  heir ;  moveable  interests  to  the  personal 
interests.         representatives,  according  to  the  threefold  division  recognised  in  the 
law  of  Scotland.'    There  can  be  no  terce  or  courtesy  of  a  bene- 

^  See  Chapter  LIX.  (Powers  of  Dis-  Sh.  605.   The  same  result  wiU  follow  from 

possl),  where  the  effect  of  the  exercise  of  the  revocation  of  a  power  of  disposal, — 

powers  of  disposal  by  wiU  is  examined.  Cfurrie  v.  Ourrie,  22  Jan.  1885,  18  Sh. 

It  may  be  added  that,  where  the  donee  of  290. 

the  power  predeceases  the  grantor,  no  *  SmWt  Trs,   y.   Orahamj  1878,   11 

right  vests  in  him,  and  his  testament  is  Macph.  630. 

therefore  inefiectnal  as  an  exercise  of  the  *  See,  for  example,  Oraham  y.  Oraham^ 

power,— ifenry  v.  GraiU^  19  Feb.  1824,  2  81  May  1831,  12  Sh.  664,  where  a  saooea- 
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ficiaiy  interest^  as  those  rights  only  attach  to  property  in  which  the  otap.  nvm. 
deceased  died  infeft. 

1564.  The  character  of  the  succession  to  a  trust-estate  does  not  Character  of 
always  depend,  as  in  the  case  of  property  of  which  the  deceased  had  affected  by  ^° 
the  title  as  well  as  the  interest,  upon  the  nature  of  the  estate,  but  ^^I'^o'^* 
more  frequently  upon  the  quality  in  which  the  truster  intended  it 
should  be  taken  at  the  period  of  distribution.    Where  there  is  no 
direction  to  convert,  the  character  of  the  succession  will  of  course 
follow  that  of  the  property.    The  subject  of  constructive  conversion 
is  elsewhere  discussed. 

1566.  The  right  to  the  heritable  and  moveable  succession  vests  Right  of  oondi- 
in  the  beneficiaries  named  or  conditionally  instituted  in  the  trust-  ^wts  wuLoat 
settlement,  without  service  or  confirmation.^    As  regards  moveable  JJ^IJo^**'* 
succession,  the  right  of  inheritance  will  again  transmit  to  repre-  Beneficiary 
sentatives,  although  the  next  of  kin  of  the  parties  originally  insti-  mit  to  repre- ' 
tuted  should  have  died  without  confirming.*    The  rule  was  different  J^^^J^^- 
in  the  case  of  heritable  succession.    The  conveyance  contained  in  flrmatioii. 
the  trust-deed  suf&ces  to  give  a  vested  interest  in  the  estate  to  the 
parties  named  or  designated  in  it,  who  succeed  accordingly,  not  as 
heirs,  but  as  donees  of  the  equitable  interest.    But  until  the  law 
was  altered  by  the  Conveyancing  Act,  1874,  service  was  requisite 
to  give  a  vested  interest  to  parties  claiming  the  estate  as  heirs  of  a 
deceased  beneficiary.    The  law  was  finally  settled  in  this  sense  by 
the  decision  of  the  House  of  Lords  in  the  case  of  Bucharuin  v. 
Angus? 

1566.  The  case  of  Buchxman  v.  Angus  ^  decides  the  point  that  Whether  a 
service  is  necessary  to  vest  an  equitable  interest  in  a  ^^^t^^^^tenetYMtaina 
under  a  trust-deed.    The  destination  was  "  to  my  brother.  Major  ""jju^^^^^ 
Smith,  residing  in  Edinburgh,  and  the  said  Mrs  Margaret  Smith  or  vice. 
Heugh,  my  sister,  equally  betwixt  them,  share  and  share  alike,  and 
their  heirs  and  assignees  whomsoever."    The  truster  was  survived 
by  his  brother  and  sister,  and  a  right  to  one-half  of  the  estate 
consequently  vested  in  each  of  these  persons.     On  the  death  of 
Major  Smith,  his  sister  was  entitled  to  be  served  heir  to  him  as 
heir-at-law,  and  also  as  heir-substitute  under  the  substitution  to 


■km  to  an  equitable  interest  under  a  tmat- 
ertate  was  divided  into  legitim,^'tM  fc^Mta, 
and  dead'a  part. 

>  ChnhtCt  Tr,  y.  Harper,  4  Dee.  1821, 
F.C. ;  alao  1  Sh.  185,  N.E.  175  ;  Brougk- 
(on  y.  Frater,  3  Mar.  1832,  10  Sh.  418. 

*  Hub  resalt  foUows  from  the  operation 
of  tlie  Act  4  Geo.  iv.  oap.  98,  which  yeeta 
the  soooeenon  in  penonal  representatiyee 
without  confirmation.  Aoeotding  to  the 
older  law  confirmation  was  neoenaty  to 


yest  the  right  of  ancceerion  in  moyeaUe 
property,  ae  waa  eeryioe  to  yest  the  rao- 
oearion  to  heritable  property. 

'  Buduman  v,  Angui,  16  May  1862, 
4  Maeq.  374,  377.  The  doctrine  was  as- 
smned  both  in  the  judgment  of  the  Oonrt 
of  Sesrion  and  on  appeaL  See  also  Lord 
Cnrriehill'a  opinion  in  BeaiU^i  Tn,  y. 
Cooper'i  Tn,,  14  Feb.  1862,  24  D.  680. 

«  4  Biaoq.  377. 
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CHAP.  xLvm.  heirs  and  assignees.  She  did  not  serve  heir,  and  died  without 
having  obtained  a  conveyance  of  the  estate  from  the  trustees, 
leaving  a  trust-disposition  and  settlenient  of  all  her  heritable  and 
moveable  estate.  The  House  of  Lords  held  that  her  brother's 
share  of  the  succession  never  vested  in  her,  and  that  his  succession, 
after  her  death,  devolved  upon  the  next  heir-at-law ;  thereby  affirm- 
ing the  principle  that  service  was  necessary  to  vest  the  right  of  sue- 
cession  in  an  heir-substitute  of  provision  under  a  trust-settlement, 
according  to  the  law  as  then  existing.  Service  is  now  only  neces- 
sary to  make  a  title,  not  to  vest  the  estate  in  right. 


SECTION  IV. 
Diligence  and  Competition  between  Creditobs  and  Assionebs. 


Diligence  may  1667.  A  trust-estate  is  liable  to  be  attached  by  diligence  at 
aTtadhingTi)  *^®  instance  of  creditors  of  the  truster  and  creditors  of  the  trustee, 
the  legal,  or  (2)  and  by  the  beneficiaries,  or  creditors  claiming  through  them.  The 
or  iseneficiary  nature  of  the  diligence  which  may  competently  be  used  in  any  of 
estate.  these  cascs  necessarily  involves  the  question  of  the  nature  of  the 

right  which  is  sought  to  be  attached,  or  rather  the  nature  of  the 
Creditors  of  the  debtor's  title  to  it.     The  trustee's  title  to  the  legal  estate  is  com- 
tee nmyattach  mcusurate  with  that  of  the  truster ;   therefore  creditors  of   the 
b^^dUi   Me**^  truster  and  creditors  of  the  trustee  attach  the  legal  estate  directly 
as  it  stands  in  the  person  of  the  latter,  using  the  diligence  adapted 
to  secure  the  property  of  which  the  trust-estate  consists.      For 
example,  they  would  use  arrestment  in  the  handa  of  the  trustee  for 
the  purpose  of  attaching  moveable  rights  only.^     Corporeal  move- 
ables would  be  secured  by  poinding ;  heritable  estate  vested  in  the 
person  of  the  trustee  by  adjudication.^    The  nature  of  the  bene- 
ficiary interest  in  the  estate  is  in  this  case  immaterial. 
Creditors  of  the        1668.  But  the  creditors  of  a  beneficiary  have  no  right  to  attach 
only  atto^Xe  ^^®  trust-cstate  itsclf,  cxccpt  in  so  far  as  it  is  specifically  destined 
®J"^^^®         to  their  debtor.     Their  doing  so  would  be  a  manifest  infringement 
of  the  rights  of  other  beneficiaries,  for  the  estate  might  not  be 
sufficient  to  satisfy  the  claim  of  the  individual  beneficiary  in  full ; 
and  if  adjudications  were  led  against  the  estate  by  the  creditors  of 


1  KyU»  7V«.  V.  WhUcy  14  Nov.  1827, 
6  Sb.  40 ;  but  arrestment  in  the  bands  of 
debtors  is  incompetent  unless  the  execu- 
tor has  been  confirmed, — HendtrwiCt  Trs. 
V.  Drunmond*8  TVs.,  20  May  1831,  9  Sh. 
618. 

>  B,  of  Breadalbane  v.  Maedtmald^  16 
Jan.  1824,  2  Sh.  621,  N.E.  629  ;  Ker  v. 


Oraham^s  7V«.,  21  Dec  1827,  6  Sb.  270. 
As  to  inhibition,  see  ffulehiton  v.  Middle- 
ton,  <Sfe.  11  March  1880,  8  Sh.  709.  The 
trust-estate  as  a  whole  may  be  attached 
by  adjudication  at  the  instance  of  creditors 
hftving  a  claim  against  the  trust-estate, — 
Stewart  v.  Forbes,  1888,  16  R.  888. 
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one  or  more  of  the  beneficiaries,  the  trustee  would  be  prevented  chap.  jLvm. 
from  realising  the  estate  for  the  benefit  of  other  parties  having 
equitable  interests  in  it.      Inhibition,  which  would  paralyse  the 
execution  of  the  trusty  is,  if  possible,  even  a  more  unwarrantable 
use  of  diligence  on  the  part  of  creditors  of  a  beneficiary ;  and  the 
Court  have  invariably  recalled  inhibition  at  the  instance  of  such 
parties,  for  the  obvious  reason  that   the  act  of  a  beneficiary  in 
coutracting  debt  ought  not  to  have  the  effect  of  preventing  the 
trustee  from  exercising  the  powers  of  sale  reposed  in  him  by  the 
truster  for  the  benefit  of  all  who  are  interested  in  his  succession. 
Arrestment  is  the  proper  diligence  for  attaching  a  moveable  interest  Moveable  ta- 
in a  trust-estate,  whether  that  estate  consists  of  heritable  or  of  attachable  by 
moveable  property.^    It  is  usual  to  serve  schedules  of  arrestment  "™^"«'^^- 
on  all  the  trustees ;  and  ttus  form,  whether  necessary  or  not,  ought 
to  be  observed  as  the  most  effectual  means  of  interpelling  the 
trustees  from  paying  to  the  beneficiary.^    Arrestment  of  a  bene- 
ficiary interest  may  be  used  in  the  hands  of  the  trustee  for  the 
purpose  of  founding  jurisdiction ;  and  arrestment  by  a  beneficiary 
in  the  hands  of  a  debtor  to  the  trustee  has  been  held  to  be  a 
competent  mode  of  founding  jurisdiction  in  an  action  of  denuding.' 
After  the  death  of  a  beneficiary,  his  interest  may  be  attached  by 
confirmation  as  executor-creditor.^     A  right  to  a  share  of  heritage 
not  given  subject  to  a  direction  to  sell  is  not  subject  to  arrestment; 
adjudication  seems  to  be  the  proper  form  of  diligence.*   Whereadjudi- 
cation  in  implement  was  necessary  to  perfect  the  beneficiary's  right, 
a  creditor  was  held  to  be  entitled  to  resort  to  this  form  of  action.^ 

1669.  A  beneficiary,  though  in  one  sense  a  creditor  of  the  By  what  dm. 
trustee,  does  not  stand  in  precisely  the  same  position  with  respect  ^^^^^j^' 
to  the  use  of  diligence  as  a  creditor  upon  a  contract  debt    The  operate  upon 
creditor  in  the  latter  case  is  not  bound  by  the  conditions  of  the  tiiist.  estate. 
His  claim  lies  against  the  trust-estate  as  assets  of  the  truster,  or 
against  the  estate  as  a  fund  which  was  impliedly  pledged  in  security 
of  the  obligations  undertaken  by  the  trustee.     For  this  reason 

^  D<yvigUis  v.  Mason,  1796,  M.  16,213  ;  estate  is  arrestable  ;   sinoe  it  may    be 

WUmn  V.  Smart,  81   May  1809,  F.C.  ;  regarded    as    involving    iraetum  futuri 

Kennedy  v.  Crawford,  20  July  1841,  8  D.  temporis.      See  Pindar  v.  Davidton,  27 

1266 ;  Learmont  v.  Shearer,  infra.  May  1824,  8  Sh.  69.    In  WiUan  v.  Cfloag, 

<  See  Black  v.  SeoU,  22  Jan.  1830,  8  27  June  1849,  2  D.  1233,  an  arrestment 

Sb.  367.    If  there  is  a  factor  to  the  tmst,  of  the  tmstee's  private  property,  on  the 

it  is  sufficient  to  arrest  in  his  hands,  dependence  of  an  action  against  him  in 

without  service  on  the  trustees, — Dunlop  his  character  as  trustee,  was  recalled. 

V.  Weir,  29  Jan.  1823,  2  Sh.  167,  N.E.  *  Maxwell  v.  Wylie,  25  May  1887, 15 

150.  Sh.  1005. 

*  Bigby  V.  Fletcher,  18  Jan.  1888,  11  '^  Learmont  v.  Shearer,  8  March  1866, 

Sh.    256 ;    and    see   cases    in    Chapter  4  Macph.  540. 

LXXII.  (Actions).      It  Mems  doubtful  <  Watwn  v.  WiUon  {Alexander^e  Tr,), 

whether  a  contiiigent  interest  in  personal  24  Jan.  1868,  6  M.  258. 
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Specialty  in 
the  case  of 
heritable  pro- 
perty directed 
to  be  sold. 


Beneficiarr 
may  attach 
moveable 
fands  by 
arrestment. 


Tmster's 
reversionary 
interest  may 
be  a^jadged. 


a  creditor  can  only  use  diligence  against  the  estate  in  its  natnial 
character.  A.  beneficiary,  on  the  other  hand,  can  claim  no  higher 
right  in  th^trust-estate  than  the  truster  has  given  him.  If  his 
right,  for  example,  is  of  the  nature  of  a  claim  to  the  proceeds  of 
heritable  estate  directed  to  be  sold,  it  would  seem  to  be  against 
principle  that  he  should  be  permitted  to  attach  the  estate  by  adjudi- 
cation. Accordingly,  in  various  cases  where  this  has  been  attempted, 
the  diligence  has  been  held  to  be  irregular.  On  the  other  hand,  it 
is  not  very  easy  to  see  to  what  other  form  of  diligence  the  benefi- 
ciary can  have  recourse.  He  cannot  arrest ;  for  the  property  out 
of  which  his  share  is  payable  is  in  the  hands  of  the  trustee  him- 
self.^ It  has  been  held  that  he  may  have  recourse  to  interdict,  if 
there  are  reasonable  grounds  for  apprehending  that  his  interest  is 
endangered  by  the  threatened  execution  of  a  power  of  sale.^  But 
if  the  complaint  is  that  the  trustee  refuses  to  exercise  the  power, 
there  seems  to  be  no  way  of  getting  at  the  estate  except  by  an 
application  to  have  it  put  under  judicial  management' 

1670.  As  to  moveable  funds  vested  in  trustees,  these  may  un- 
doubtedly be  attached  by  using  arrestment  in  the  hands  of  the 
creditors  of  the  trust ;  but  the  Court  will  not  encourage  the  use  of 
such  arrestments,  the  e£fect  of  which  is  to  prevent  the  funds  coming 
into  the  hands  of  the  trustee.  Arrestment  may,  however,  be  used 
to  found  jurisdiction  against  trustees  resident  abroad  to  compel 
them  to  account  to  the  beneficiary  for  their  intromissions.^ 

1671.  It  has  been  seen  that  a  reversionary  interest  always 
remains  in  the  person  of  the  truster  and  his  heirs,  unless  the  estate 
has  been  irrevocably  disposed  of.  Where  there  is  such  an  interest 
remaining  it  may  be  attached,  if  heritable,  by  adjudication  directed 
against  the  truster  himself,  or  his  hceredUas  jacens  ;^  if  moveable, 
by  arrestment  or  confirmation  as  executor-creditor  of  the  truster. 
Creditors  of  a  deceased  beneficiary  may  attach  his  interest  in  a 
lapsed  succession  by  declaratory  adjudication,  or  by  confirmation  as 
executors-creditors  under  the  Statute,  as  the  nature  of  the  case  may 


require.' 

^  See  Bay  v.  Morriton,  7  July  1838, 
16  Sh.  1278. 

'  See  as  to  the  use  of  preventive  pro- 
cess for  the  protection  of  the  beneficiary's 
rights,  Chapter  LXXII.  (Actions). 

'  Inhibition  appears  to  be  inoompetent, 
— E,  of  Lauderdale  v.  E.  of  F^fe,  9  March 
1880,  8  Sh.  675. 

^  Mage,  of  Dundee  v.  Tofj^^  20  March 
1863,  1  Maoph.  701 ;  Innerariiy  v.  Gil- 
more,  7  March  1840,  2  D.  818. 

B  Bofih&wr  V.  M'Minn,  7  July  1826,  4 
Sh.  806,  N.E.  818  ;  Renton  ▼.  Oirvan^  80 


Dec  1883,  12  Sh.  266.  Arrestment  is 
also  competent  to  attach  the  reversionaiy 
right  to  the  surplus  of  the  price,  after  a 
sale  of  the  estate, — Cameron  v.  Ufaeevfonf 
4  Feb.  1880,  8  Sh.  440. 

'  Chapter  L.  (Confirmation).  On  the 
subject  of  diligence  against  the  moveable 
estate  at  the  instance  of  the  tmster's  credi- 
tors, see  also  Chapter  LXIX.  (Passiye 
Representation) ;  cases  in  Mor.  Diet  voce 
«  Creditors  of  a  Defunct ;"  and  in  Shaw's 
Dig.  voee  **  Heritable  or  Moveable," 
sect.  2. 
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CHAPTER  XLIX. 

OF  THE  OFFICE  OF  AN  EXECUTOR. 


1.  EXXCUTOBS-NOMINATB. 

2.  ExBCDTORS-DATiyi. 


3.  Exbcutors-Cbbditobs. 

4.   EXEGXTTOBS  AD  OldSSA,  &a 


1672.  In  treating  of  the  administation  of  estates  of  succession,  ^5^^^'^® 
the  first  subject  for  consideration  is  that  of  the  title  of  the  person  meUiodof  ez- 
by  whom  the  succession  falls  to  be  administered.    The  only  legal  P^*^®°* 
title  to  the  administration  of  the  personal  estate  is  that  of  an 
executor,  under  one  or  other  of  the  denominations  pertaining  to 

that  offica^  Executors  are  of  two  chsoe^-^Jirgt,  those  appointed 
by  the  deceased  himself,  who  are  called  executors-nominate  ; 
secondly,  in  default  of  an  express  appointment  of  executors  by  the 
deceased,  or  on  the  failure  of  such  appointment  by  the  death  or 
non-acceptance  of  the  persons  appointed,  their  place  is  supplied 
by  an  executor  or  executors  appointed  by  a  Commissary  (now  the 
SherifQ,  and  styled  executors-dative,  of  whom  there  are  several 
classes.  These  will  be  considered  in  their  order,  with  reference  to 
the  manner  of  their  appointment,  and  the  extent  and  quality  of 
the  estate  which  is  subjected  to. their  administration.  The  powers 
and  duties  pertaining  to  the  function  of  the  admimstration  of  per- 
sonal estate,  and  the  subject  of  the  liabilities  incurred  by  executors 
in  respect  of  their  acceptance  of  office,  are  reserved  for  considera- 
tion in  subsequent  chapters. 

SECTION  I. 

EXECTJTOBS-NOMINATK. 

1673.  The  nomination  of  an  executor  is  a  usual  but  not  an  in-  How  an  ap- 
dispensable  part  of  a  testament  or  disposition  of  moveable  estate,  ezecuton  may 
The  appointment  may  be  made  by  a  holograph  or  tested  wiiting,  ^  "*^®' 
however  informal.    The  appointment  may  be  revoked,*  and  a  new 
appointment  of  executors  may  be  made  at  any  time  of  the  testa- 

tor^s  life,  and  an  appointment  of  executors  is  good  although  un- 
accompanied with  any  provisions   disposii^  of  the  succession. 

^  Peraoos  nnderteking  Uie  adminiBtra-  LXTX,  Seotion  IV.  (PaasiTe  BeproMn- 

t&OD  of  penoiuJ  estoto  withoat  l^gal  an-  tation). 

thority  moor  the  paadiTe  title  of  Titioos  >  See  Chapter  XXI.,  Seotion  V.,  aa  to 

intromiiBion,  a»  to  which  see  Chapter  the  Bevocation  of  Testamentary  Writings. 

VOL.  n.  G  2 
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cHAjTBBMig.  Although  in  the  common  style  of  appointments  the  expression  used 
is  executor  and  universal  intromitter,  it  does  not  appear  that  the 
latter  term  alone  would  suffice  to  support  an  appointment  of 
executors-nominate.^  But  where  it  appears  from  the  language 
of  a  testamentary  deed  of  trust  that  the  trustee  was  intended  to 
perform  the  duties  of  an  executor,  it  would  seem  that  the  trustee 
is  entitled  to  be  confirmed  by  such,  although  not  expressly  named 
executor.  * 
Office  of  ezecu-  1674.  By  the  ancient  law  of  Scotland  the  appointment  of  an 
^cia^  to*be  ©xecutor  was  equivalent  to  a  universal  legacy  in  favour  of  the  per- 
staTte.^^  son  appointed,  pecuniary  legacies  being  regarded  as  burdens  on  the 
executor's  residuary  interest.  But  by  the  Statute  1617,  cap.  14,* 
the  office  of  executor  was  declared  to  be  a  trust  for  the  benefit  of 
the  widow,  children,  and  nearest  of  kin  of  the  testator,  according 
to  the  division  prescribed  by  the  common  law,  reserving  to  the 
executors  a  third  of  the  dead's  part,  after  deduction  of  debts  and 
legacies.  The  right  thus  reserved  to  executors,  to  appropriate  one- 
third  of  the  imdisposed-of  succession,  was  taken  away  by  an  Act 
of  the  present  reign.^  According  to  the  present  law  the  appoint- 
ment of  an  executor  may  be  said  to  be  equivalent  to  a  conveyance 
in  trust  of  the  ancestor's  entire  moveable  estate,  wherever  situated 


^  Ab  to  the  meaning  and  effect  of 
"  univenal  intromitter "  see  Chapter 
LVIL,  Section  I.  (Resulting  TnutB). 
In  the  case  of  Dundas  v.  Dundag,  27 
Jan.  1887)  15  Sh.  427,  a  gift  to  a  nephew, 
'*  with  power  to  see  this  will  executed/* 
appears  to  have  been  considered  a  good 
appointment  of  the  nephew  to  be  executor- 
nominate. 

"  MaHin  V.  Fergwon'i  Tr,,  1892,  19 
R.  474;  Tod  Petitioner,  1890,  18  K. 
162. 

'  1617,  cap.  14.  The  Statute,  after 
a  preamble,  declares  :  '*  Therefore  bis 
Majesty,  with  advice  and  consent  of  the 
Estates  of  Parliament,  finds  and  declares 
that  aU  executors  already  nominate  in 
any  testament  not  as  yet  confirmed,  or 
to  be  nominate  in  any  testament  to  be 
made  hereafter,  are,  and  shaU  be  obliged 
to  make  count,  reckoning,  and  payment 
of  the  whole  goods  and  geare  appertaining 
to  the  defunct,  and  intromitted  with  by 
them,  to  the  wife,  children,  and  nearest 
of  kin,  according  to  the  division  observed 
by  the  laws  of  this  realm ;  reserving 
only  to  the  saids  executors  the  third  of 
the  defimot's  part,  all  debts  being  first 
payed  and  deduced,   without  prejudice 


alwayes  to  the  saids  executors  of  whatso- 
ever legacies  left  to  them  by  the  saids 
defuncts,  which  shall  no  wayes  be  pre- 
judged by  this  present  Act ;  but  the  saids 
executors  shaU  have  full  right  to  their 
saids  legacies,  albeit  the  same  exceed  the 
said  third  of  the  defunct's  part ;  and  in 
case  the  saids  legacies  exceed  the  whole 
third  part,  the  saids  executors  shall  bave 
right  to  the  whole  legacie  and  no  part  of 
the  third :  With  this  expresse  declaration, 
that  where  legacies  are  left  to  the  exe- 
cutors, they  shall  not  fall  both  the  saids 
legacies  and  a  third  by  this  present  Act, 
but  the  saids  l^acies  shall  be  imputed 
and  allowed  to  them  in  part  of  payment 
of  their  third." 

«  18  Vict,  cap.  28,  §  8.  "So  much 
of  an  Act  of  the  Parliament  of  Scotland 
passed  in  the  year  one  thousand  six  hun- 
dred and  seventeen,  and  entituled  Anent 
ExeetUorSf  as  allows  executors-nominate 
to  retain  to  their  own  use  a  third  of  the 
dead's  part  in  accounting  for  the  move- 
able estate  of  the  deceased,  is  hereby 
repealed,  and  executors-nominate  shall, 
as  such,  have  no  right  to  any  part  of  the 
said  estate." 
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(induding  not  only  the  dead's  part,  but  the  legitim  and/z^  rdictee,  chapter  xux. 
when  such  are  due),  together  with  a  grant  of  such  powers  of  ad- 
ministration as  belong  to  the  office  of  executor.^  In  this  capacity 
the  executor  takes  the  estate  for  the  benefit  of  the  testator's  legatees, 
if  auy ;  otherwise  for  the  benefit  of  the  widow,  children,  and  next 
of  kin,  as  provided  by  the  Statutes.  Where  it  is  intended  that  the 
executor  shall  take  the  residue  beneficially,  he  ought  to  be  nomi- 
nated executor  and  residuary  legatee,  or  *'  executor  and  universal 
legatory/'  according  to  old  style.  But  technical  words  are  not 
essential,  and  where  it  appeared  from  the  context  of  a  will  that  the 
executor  was  intended  to  take  the  estate  uuder  burden  of  payment 
of  l^acies,  he  was  held  to  be  a  universal  legatee,  although  not 
so  described.* 

1575.  Executors-nominate  hold  a  joint  and  several  office,  which  office  of  ezecu- 
vests  at  common  law  in  the  acceptors  and  survivors.*    A  testator  ^^2°n  u!f 
may  leave  instructions  in  the  shape  of  a  letter  addressed  to  one  of  acceptors  and 

•^  *  snrvivora. 

his  executors.  This  will  in  general  be  understood  as  an  insti-uction 
to  the  body  of  the  executors,  and  not  necessarily  as  conferring  ex- 
clusive powers  on  the  executor  to  whom  the  letter  is  addressed.^ 
In  the  case  of  a  failure  of  the  appointment  through  death  or  non- 
acceptance,  the  estate  may  be  taken  up  by  the  persons  legally 
entitled  to  the  office  of  executor-dative,  or  a  judicial  factor  may 
be  appointed  by  the  Court  of  Session  on  the  application  of  any 
person  interested  in  the  succession.  In  the  case  of  a  failure  sub- 
sequent to  acceptance,  as  by  the  death  of  a  sole  executor,  or  of  all 
the  executors  where  there  are  more  than  one,  the  commissary  will 
appoint  executors-dative  quoad  rum  execwta?  The  omission  to  name 
executors  in  a  trust-disposition  of  moveable  estate  is  not  attended 
with  any  practical  inconvenience ;  for,  as  we  shall  immediately  see, 
the  testator's  trustees  are,  in  their  character  of  universal  disponees, 
entitled  to  the  office  of  executors-dative  in  preference  to  the  next 
of  kin,  personal  representatives,  or  others  claiming  the  office  by  a 
legal  titla 

SECTION  11. 
Executoes-Dative. 

1576.  Prior  to  the  changes  consequent  on  the  reformation  of  Jurisdiction  of 
religion,  the  administration  of   p^sonal  succession  in  Scotland  E(x:i^iasUcai 

^  See  thiB  explained  in  the  opinion  of  '  See  Chapter  LI.,  Section  III.  (0£Bce 

Lotd  Jftttdoe-Clerk  IngliB,  in  White  v.  of  Trastee). 

FMay,  16  Nov.  1861,  24  D.  47.  «  Mwikenzie  v.  Maehemie,  1886, 13  B. 

>  Jammm  v.  OUxrh,  1872,  10  Maoph.  607. 

399.  ^  Infra,  hune  tU, 
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CHAFTBB  zLix.  pertained  to  the  Ecclesiastical  Courts,  who  claimed  and  successfully 
Courts  in  reia-  asserted  a  jurisdiction  in  everything  relating  to  succession,  quod  ad 
mente  o/wcecu-  ^^^^^'^^^'^^  ^  ultiTfuirvm  vdufUotum  cognitionem  periinuU,    It 
tors-datiye.      is  matter  of  history  that  the  administration  of  the  Canon  Law  by 
these  Courts  attained  in  Scotland  a  degree  of  authority  never  con- 
ceded to  it  in  England ;  and  though  we  are  unable  to  point  to  the 
records  of  actual  decisions  in  this  class  of  cases,  it  may  safely  be 
assumed  that  the  principles  of  the  Canon  Law,  as  embodied  in  the 
corpus  fwris  canonici,  formed  the  code  of  practice  in  relation  to  the 
administration  of  personal  succession.     Upon  the  abolition  of  Epis- 
copacy, the  jurisdiction  of  the  Bishops'  Courts  was  assumed  by  the 
Court  of  Session,  but  was  afterwards  vested  by  appointment  of  the 
Crown  in  Commissaries,  whose  commissions  were   subsequently 
confirmed  by  the  Legislature.    For  further  particulars  regarding 
the  constitution  and  history  of  these  Courts,  reference  is  made  to 
the  introductory  chapter  of  Lord  Eraser's  Treatise  on  the  Personal 
and  Domestic  Belations.^ 
Jurisdiction  of       1677.  The  Commissary  Court  of  Edinburgh  was  the  principal 
sa*  ^^^urtei^     consistorial  judicature  in  Scotland.    It  exercised  a  twofold  juris- 
diction, the  one  local,  the  other  general     Its  local  jurisdiction 
extended  over  its  own  proper  commissariot,  which  comprehended 
the  county  of  Midlothian  and  certain  adjacent  counties.    The 
general  jurisdiction  of  the  Commissary  Court  of  Edinburgh  ex- 
tended over  the  whole  of  Scotland ;  and  under  that  jurisdiction  it 
granted  appointments  of  executors,  and  confirmed  the  testaments 
of  Scotsmen  dying  abroad,  or  having  no  determinate  local  domicile 
in  Scotland.    The  inferior  Commissary  Courts  were  twenty-three 
in  number ;  they  exercised  jurisdiction  in  relation  to  the  appoint- 
ment and  confirmation  of  executors  to  persons  having  at  the  time 
of    their  death  their  domicile  or  chief  residence  within  their 
respective  commissariots.*    By  the  Statute  4  Geo.  iv.,  cap.  97,  the 
provincial  Commissaries  were    superseded,  and  their   functions 
devolved  on  the  Sheriffs  of  the  counties ;  and  by  two  Statutes  of 
the  last  reign,  the  Metropolitan  Court  was  also  dissolved,  its  local 
jurisdiction   was  transferred  to  the  Sheriffs  of   the    respective 
counties,  and  the  general  jurisdiction  of  the  Commissary  Court  of 
Edinburgh  in  relation  to  the  appointment  and  confirmation  of 
executors  was  vested  in  the  Sheriff  of  Midlothian.'    By  the  Sheriff 
Courts  Act,  1876,  the  oflSce  of  Commissary  is  merged  in  that  of 
Sheriff*    An  earlier  Act  of  the  present  reign  regulating  the  mode  of 

1  Frafler,  vol.  L,  du^yter  1 ;  Erat  8,  «  4  G«o.  iv.,  cap.  97;   1  Will,   iv., 

9,  88.  cap.  69  ;  6  and  7  WiU.  iv.,  cap.  41. 

«  Erek.  8,  9,  29,  and  cases  in  Mor.  *  89  and  40  Vict,  o^.  70,  §§  86.40. 
voee  "  Foram  oonipeten8,"pp.  4846-4856. 
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appoiDtment  of  executors-dative  leaves  the  jurisdiction  of  the  Com-  qhaptbbxijx. 
missarjr  Courts  unchanged ;  but,  as  will  afterwards  be  seen,  it 
virtually  confers  jurisdiction  on  Her  Majesty's  Courts  of  Probate 
in  England  and  Ireland  in  relation  to  personal  succession  partially 
situated  in  these  countries,  and  in^  a  corresponding  degree  extends 
the  jurisdiction  of  the  Commissary  Courts  of  Scotland. 

1578.  The  jurisdiction  of  the  Commissary  (now  the  Sheriff)  ck>mminarT 
Courts,  in  relation  to  the  appointment  and  confirmation  of  executors,  StS'LleSHtod 
is  purely  ministerial.    It  is  the  function  of  these  Courts  to  decide  *^*!^«**™?^" 

.  .  -  tntion,  but 

in  competitions  for  the  office  of  executor;^  but  they  have  no  not  extent  of 
authority  to  determine  questions  relating  either  to  the  extent  of  S^vISSSyo? 
the  subjects  falling  within  the  succession,  or  to  the  validity  of  the  ^'^• 
instrument  constituting  the  testament  of  the  deceased.  Accord- 
ingly, it  has  been  ruled  that  a  petition  to  the  Commissary  Court 
for  delivery  of  moveable  effects  alleged  to  have  belonged  to  the 
deceased  is  incompetent ;  and  it  was  doubted  whether  the  Com- 
misary  had  power  even  to  grant  a  warrant  to  inventory  and  pre- 
serve the  effects.^  Questions  of  identification  of  the  subjects  of  the 
succession  fall  to  be  determined  either  by  the  Sheriff  or  the  Court 
of  Session  in  an  ordinary  action  at  the  instance  of  the  executor,  or 
in  an  action  of  multiplepoinding.  The  question,  what  are  the 
testamentary  writings  of  a  deceased  person,  where  it  depends  on 
construction,  is  most  usually  raised  by  way  of  an  action  of  declarator 
or  multiplepoinding  in  the  proper  Court ;  or  by  action  of  reduction, 
where  the  validity  or  authenticity  of  the  deed  is  in  question. 

1679.  In  the  administration  of  this  jurisdiction,  an  appeal  lies  Review  of  mdg- 
from  the  Sheriff-Substitute  to  the  Sheriff ; «  and  the  judgment  of  the  SJmmSL^w. 
Conmiissary,  like  that  of  all  inferior  judges,  is  subject  to  review  by 

appeal,  suspension,  and  reduction.  Questions  of  competition  for 
the  office  of  executor  are  usually  disposed  of  upon  competing 
petitions ;  and  in  cases  brought  under  the  review  of  the  Court  of 
Session  a  record  may  be  made  up  as  in  an  action  of  competition. 

1680.  In  England  and  Ireland  the  right  of  administration  of  Gmnt  of  ad- 
personal  property,  failing  executors-nominate,  is  granted  either  to  ^^3^ ^^ri 
the  next  of  kin  or  to  persons  claimincf  a  beneficial  interest  in  the  laJnS  equina: 

^  °  .  .       lent  to  appoint- 

succession,  by  letters  of  administration  issuing  from  the  respective  mentof  ezeca- 
Courts  of  Probate  of  these  countries.  Where  the  deceased  has  left  *°""^**^®' 
a  will  without  nominating  executors,  letters  of  administration  are 
granted  with  the  will  annexed.  A  grant  of  probate  or  letters  of 
administration  is  necessary  to  clothe  the  administrator  or  executor 
with  an  active  title ;  but  the  right  of  succession  vests,  as  in  Scot- 
land, by  survivance.* 

1  Enk.  8,  9,  82.  *  4  Geo.  iv.,  cap.  97,  §  10. 

s  MHUffon  V.  MHUgant  17  Jan.  1827,  *  It  is  neceasary  to  attend  to  the  dia- 

5  Sh.  206,  N.E.  190.  tmctum  between  the  functions  of   the 
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1581.  In  consequence  of  the  substantial  identity  in  principle 
EztensioD  of    of  the  laws  of  administration  of  personal  succession  which  prevail 
itetlteln?^^  in  the  different  parts  of  the  United  Kingdom,  it  was  considered  by 
tion  to  confir-  the  Legislature  to  be  imnecessary  that  the  personal  representatives 
'         of  deceased  persons  should  be  subjected  to  the  expense  of  taking 
out  separate  titles  of  administration  in  the  different  Courts  of  Great 
Britain  and  Ireland.    Accordingly,  by  21  and  22  Vict.,  cap.  56, 
persons  obtaining  a  title  of  administration  in  any  part  of  the 
United  Kingdom  may  have  that  title  ext^ended  to  other  parts  of 
the  kingdom  on  complying  with  certain  formal  requirements.^    But 
as  these  have  relation  to  the  confirmation  as  well  as  to  the 
appointment  of  executors,  their  consideration  is  postponed  to  the 
next  chapter. 
Appointment         1682.  Prior  to  the  passing  of  this  enactment,  the  procedure  for 
dativeformlrly  ^^®  appointment  and  confirmation  of  executors  was  commenced  by 
made  by  edict,  an  edict,  which  was  issued  by  the  Commissary  Court  on  the  appli- 
cation of  any  person  interested.    The  edict  was  an  intimation  to 
all  concerned  that  the  Court,  at  the  distance  of  nine  days  after  the 
publication,  would  proceed  in  the  confirmation  of  an  executor  to 
the  deceased.     It  was  published  by  being  affixed  to  the  church  door 
of  the  parish  of  the  deceased's  residence ;  or,  if  he  died  abroad,  at 
the  parish  church  door  of  Saint  Giles,  Edinburgh,  and  at  the  market 
cross.    Under  6  Geo.  iv.,  cap.  120,  section  51,  citations  in  the  case 
of  persons  dying  domiciled  abroad  are  now  given  by  registration  of 
the  citation  in  the  Becord  of  Edictal  Citations.' 
Form  of  ap-  1683.  The  form  of  procedure  in  applications  for  the  appoint- 

^ecutow^a^    ^^^^  ^^  executors-dative  is  now  regulated  by  the  above-mentioned 
tive  under  Con-  Statute.*    Section  1  abolishes  the  old  form  of  raising  edicts  of 

firmation  and  ^       *      i.i_  ±    i_i.   •    •        i.i_  •         j  j 

Probate  Act.    executry  for  the  purpose  of  obtaining  the  raiser  decerned  executor ; 


Commissary  in  the  appointment  and  con- 
firmation of  executors,  and  the  more  ex- 
tensive authority  exercised  by  the  Courts 
of  England  and  Ireland  in  granting  pro- 
bate and  letters  of  administration.  Where 
administration  is  granted  by  the  last- 
mentioned  Courts  to  the  efiFects  of  in- 
dividuals dying  intestate,  the  effect  of  the 
appointment  appears  to  be  substantially 
equivalent  to  that  of  the  confirmation  of 
an  executor-dative  in  Scotland ;  but  in 
the  case  of  the  probate  of  a  will,  or  the 
grant  of  letters  of  administration  with 
the  will  annexed,  the  grant  is  equivalent 
to  a  decree  affirmatoiy  of  the  validity  of 
the  will  (reserving  all  questions  of  con- 
struction), insomuch  that  the  will  can- 
not afterwards  be  chaUenged  in  a  Court 


of  Law.  Confiimatioa  in  Scotland  has 
not,  in  the  general  oaee^  any  such  effect ; 
and  is,  moreover,  liable  to  be  set  aside 
by  reduction  at  the  suit  of  any  party 
interested.  It  would,  therefore,  seem  to 
follow  that  the  sealing  of  a  oonfinnation 
by  the  Court  of  Proltate  in  England, — 
which  by  21  and  22  Vict,  cap.  66,  §  12, 
is  declared  to  have  the  like  foroe  and 
effect  in  England  as  if  a  probate  or  letters 
of  administration  had  been  granted  by 
the  said  Court, — ^is  not  to  be  taken  as 
conclusive  in  a  question  as  to  the  validity 
of  the  instrument. 

^  These  powers  were  enlarged  by  the 
Sheriff  Courts  Act,  1876,  §  41  tqq^, 

"  See  BeU's  Com.,  7th  ed.  it  78. 

'  21  and  22  Yiot,  cap.  56. 
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and  by  section  2  it  is  provided  that  every  person  desirous  of  being  c?haptibxlix. 
decerned  executor  shall,  instead  of  applying  as  heretofore  for  an  Procedure 
edict  of  executry  from  the  Commissary,  present  a  petition  to  the  2?^e  KmSb- 
Commissary  for  the  appointment  of  an  executor,  which  shall  be  «JT  Oowtt, 
subscribed  by  the  petitioner  or  by  his  agent ;  and  which  (section 
3)  shall  be  presented  to  the  Commissary  of  the  county  wherein  the 
deceased  died  domiciled,  or  if  he  died  domiciled  furth  of  Scotland, 
or  without  any  fixed  or  known  domicile,  having  personal  or  move- 
able property  in  Scotland,  to  the  Commissary  of  Edinburgh.  By 
section  4  every  such  petition  shall  be  intimated  by  the  Commissary 
clerk  affixing  on  the  door  of  the  Commissary  Court-house,  or  in 
some  conspicuous  place  of  the  Court,  and  of  the  office  of  the  Com- 
missary Clerk,  in  such  manner  as  the  Commissary  may  direct,  a 
full  copy  of  the  petition ;  and  by  the  keeper  of  the  Record  of 
Edictal  Citations  at  Edinburgh  inserting  in  a  book,  to  be  kept  by 
him  for  the  purpose,  the  names  and  designations  of  the  petitioner 
and  of  the  deceased,  the  place  and  date  of  his  death,  and  the 
character  in  which  the  petitioner  seeks  to  be  decerned  executor ; 
which  particulars  the  keeper  of  the  Secord  of  Edictal  Citations 
shall  cause  to  be  printed  and  published  weekly,  along  with  the 
abstracts  of  the  petitions  for  general  and  special  services. 

1684.  By  section  6  it  is  provided  that^  "  on  the  expiration  of  Deoemiture 
nine  days  after  the  Commissary  Clerk  shall  have  certified  the  tion  upon  such 
intimation  and  publication  of  a  petition  for  the  appointment  of  an  P«*^*^<>^»  ^^ 
executor  as  aforesaid,  the  same  may  be  called  in  Court,  and  an 
executor  decerned,  or  other  procedure  may  take  place,  according 
to  the  forms  now  in  use  in  case  of  edicts  of  executry,  and  with  the 
like  force  and  effect,  and  decree-dative  may  be  extracted  on  the 
expiration  of  three  lawful  days  after  it  has  been  pronounced,  but 
not  sooner ;  provided  always  that  nothing  herein  contained  shall 
alter  or  affect  the  law  as  to  executors  finding  caution;  and  that 
bonds  of  caution  for  executors  may  be  partly  printed  and  partly 
written."    Section  7  provides,  "  That  nothing  hereinbefore  con- 
tained shall  alter  or  affect  the  course  of  procedure  now  in  use 
before  the  Commissaries  in  confirmations  of  executors-nominate."  ^ 

1685.  In  a  competition  for  the  office  of  executor,  the  Commis-  Preference 
sary  gives  the  first  place  to  the  person  named  to  it  by  the  deceased  Srs^omLDate 
himself,  whose  will,  as  Erskine  observes,*  ought  to  be  first  re-^*^^^^^^ 
garded  in  the  management  and  disposal  of  his  estate  after  his  death,  legatees  in 
Accordingly,  in  an  advocation  of  a  competition  for  the  office  of  exe-  fSToffice  of 
cutor  between  executors  nominated  in  a  trust-settlement  and  the  «^«cutor. 
truster's  next  of  kin — who  had  brought  a  reduction  of  the  deed — 

1  See  the  Sheriff  CoortB  Aot,  1876,  §§  >  Enk.  8,  9,  82. 

85-40. 
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OHJLFTBB  xLix.  the  CouTt  adhered  to  the  decisioii  of  the  Commissaries,  preferring 
the  trustees.  The  Lord  President  Hope  observed :  "  An  executor 
is  a  trustee  accountable  to  those  having  right,  and  to  the  complainer 
if  it  shall  be  found  that  she  has  the  right  Until  the  deed  of 
nomination,  therefore,  be  set  aside,  we  cannot  prefer  any  one  to 
the  executor-nominate."^  Failing  executors-nominate,  universal 
disponees  or  legatees,  who  take  under  a  general  disposition  or 
testament,  are  preferred  in  the  first  place  to  the  office  of  executors- 
dative.  In  this  class  are  comprehended  trustees  of  personal  suc- 
cession. According  to  Erskine,  a  universal  legatee,  if  he  was  not 
also  appointed  executor  by  the  deceased,  was  not  admitted  to  the 
office  of  executor,  if  either  next  of  kin,  widow,  or  creditor  appeared 
to  oppose  him ;  but  he  is  now  preferred  to  all  persons  whatsoever 
except  executors-nominate, — on  the  principle  that  those  to  whom 
the  deceased  has  given  the  control  of  or  substantial  interest  in  the 
succession,  ought  also  to  have  the  right  of  administering  it,  if  he 
has  not  expressly  excluded  them.^  A  liferenter  of  the  whole 
succession,  with  a  power  of  disposal,  is  not  a  general  disponee,  and 
is  not  entitled  as  such  to  the  office  of  executor  in  competition  with 
the  next  of  kin  or  residuary  l^atees.' 
Next  of  kin  en-  1686.  In  the  order  of  legal  preference  the  next  of  kin,  one  or 
ofeMcuto?*^*  more,  are  next  entitled  to  the  office  of  executors-dative,  all  in  the 
failing  ezecn-  same  degree  being  entitled  to  share  in  the  appointment.  Beference 
is  made  to  a  previous  chapter  ^  for  a  statement  of  the  rules  accord- 
ing to  which  proximity  of  kindred  is  computed  in  the  law  of 
Scotland,  which,  it  will  be  observed,  differ  in  this  respect  both 
from  the  Civil  and  Canon  Laws.  The  Moveable  Succession  Act,^  in 
the  section  which  gives  to  the  representatives  of  certain  pre- 
deceasing next  of  kin  a  right  to  the  share  of  the  succession  which 
would  have  accrued  by  survivance  to  their  ancestor,  reserves  to  the 
next  of  kin  a  preferable  right  to  the  office  of  executor ;  it  being 
provided  "  that  the  surviving  next  of  kin  of  the  intestate  claiming 
the  office  of  executor  shall  have  exclusive  right  thereto  in  pre- 
ference to  the  children  or  other  descendants  of  any  predeceasing 
next  of  kin,  but  that  such  children  or  descendants  shall  be  entitled 
to  confirmation  when  no  next  of  kin  shall  compete  for  said  office."  ^ 
On  the  death  of  the  whole  original  next  of  kin  of  a  defunct,  his 

^  Oraham  v.  Bawnerman,  28  Feb.  1822,  '  18  Yiot,  c^  28,  §  1. 

1  Sb.  862,  N.E.  889.  *  Where    a    personal    rapreeentaidve 

'  Ersk.  fU  supra;  Oravfford  v.    Ure,  under  tiie  Statute  has  been  decerned  and 

1755,   M.    8818 ;    Peoek  y.    Olatgcw,  4  oonfinned  "  exeoutrix-dative  qua  one  of 

March    1824,   2    3h.    769,    N.E.   689  ;  the  next  of  kin,"  it  was  held  that  the 

M*Cfowan  y.  M*Kih[ay,  in^ra,  misdescription  was  not  such  as  to  nullify 

'  M*0<noan  v.  iPKinlay,  4  Deo.  1885,  theoonfinnation,~2^owiey.  Bamlay,  1871, 

14  Sh.  105.  9  M.  726. 

«  Chapter  VL,  Section  I. 


OF  THE  OFFIOE  OF  AN  EXECUTOR.  861 

nearest  sarviving  kindred  are  entitled  to  the  office  of  executors  qua  chapmbxlix. 
next  of  kin ;  and  it  is  no  objection  to  their  being  decerned  exe- 
cutors that  they  have  no  beneficial  interest  in  the  executry  estate.^ 
Where  the  intestate  was  domiciled  at  his  death  in  a  f orei^  country, 
the  person  or  persons  who  by  the  law  of  that  country  are  deemed 
next  of  kin  are  entitled  to  the  same  preference  in  a  competition 
for  the  office  of  executor-dative  to  which  the  next  of  kin  by  the 
law  of  Scotland  would  be  entitled.^    After  the  next  of  kin,  the  Gifu  to  widow 
widow  is  next  entitled  to  the  office  of  executor ;  and,  failing  an  SredSonT ^^"^ 
application  at  her  instance,  executors-creditors  take  up  the  suc- 
cession according  to  the  rales  afterwards  explained,  and,  last  of  all, 
special  legatees,^  among  which  it  would  appear  that  the  assignee 
of  a  beneficiary  interest  is  entitled  to  a  place.^ 

1687.  Any  person  having  a  legal  claim  to  the  office  of  executor  oifu  to  proca- 
is  entitled  to  the  appointment,  upon  application  in  the  form  pre-  Jjjj^^^* 
scribed  by  the  Statute,  in  the  event  of  those  having  a  preferable  foreign  con- 
claim  failing  to  appear  and  oppose  the  application ;  and  in  prac-  Next  of  kin 
tice  it  is  understood  that  the  Commissary  may  even  appoint  a^^,)^ 
stranger,  if  there  be  no  applicant  possessing  a  legal  title.     In  such 
cases  the  Commissaries  were  in  use  to  appoint  the  procurator- 
fiscal  of  Court ;  but  the  practice  has  fallen  into  desuetude,  and  the 
more  usual  course  is  to  leave  the  heirs  to  apply  to  the  Court  of 
Session  for  the  appointment  of  a  judicial  factor,  to  whom  confirma- 
tion is  afterwards  granted  under  the  authority  of  the  Act  of  Sederunt 
1730.    By  24  and  25  Yict,  cap.  121,  section  4,  where  subjects  of 
foreign  states  shall  die  in  Her  Majesty's  dominions,  and  there  shall 
be  no  persons  present  who  are  rightfully  entitled  to  administer  to 
their  estates,  administration  may  be  granted  to  the  consul,  vice- 
consul,  or  consular  agent  of  the  foreign  state  in  question.     With 
respect  to  the  granting  of  ancillary  administration  to  executors  or 
other  representatives  already  authorised  to  act  by  a  foreign  Court 
of  Probate,  it  has  been  held  that  a  preferable  claimant  subsequently 
appearing  may  be  reponed  by  the  Commissary,  but  this  not  as  of 
.  course,  but  only  on  just  cause  shown ;  for  where  a  party  is  already 
in  the  exercise  of  the  office  of  executor  under  a  lawful  title,  he 
shall  not  be  deprived  of  that  office,  unless  the  competing  claimant 

'  Bonei  y.  Morri$on,  21  Dec.  1866,  5  aaoceiaion  were  oonferred  on  an  intestate's 

Maoph.  240.  mother  by  the  Moveable  Sacceaaion  Act, 

'  MarehionesB  of  Htutingt  v.  Marquit  it  has  been  held  that  the  mother,  in  the 

of  Hcuiingt*  Bxr$,,  10  Feb.  1852,  14  D.  abeence  of  claimants  having  a  stronger 

489,  where  the  mother,  or  next  of  kin  by  interest,  is  entitled  to  be  confirmed  as 

the  law  of  England,  was  found  entitled  executrix-dative, — Muir  Petr.,   1876,   4 

to  the  office.  R.  74.    As  to  conjoining  the  represen- 

*  Ersk.  8,  9,  82.  tatives  of  a  deceased  next  of  kin,  see 

«  M^Phenon  v.    dPPhenon,    7    Feb.  WebtUr  v.  Skiruiy  1878,    6    R.    102 ; 

1856,  17    D.    858.    Since   interests  in  Stewart  v.  Kerr,  1890,  17  R.  707. 
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CHAPTBB  XLIX. 


Judicial  twa- 
tors  on  tnut- 
estates  en- 
titled to  the 
executry  under 
the  Act  of 
Sederunt. 


Factors  ap- 

g Dinted  under 
upils  Protec- 
tion Act  may 
be  decerned 
executors  by 
authority  of 
the  Court. 


can  show  substantial  reasons  for  getting  the  administration  into 
his  own  hands.^  Where  a  competing  claimant  for  the  office  of 
executor  challenges  the  propinquity  of  an  executor  decerned  in  the 
character  of  next  of  kin,  the  proper  remedy  would  appear  to  be 
that  of  an  action  of  reduction  of  the  testament-dative  or  decree  of 
confirmation.* 

1588.  By  the  Act  of  Sederunt  for  r^ulating  the  administration 
of  factory  estates,^  it  is  provided  that  where  it  is  necessary  by  law 
that  the  money,  effects,  or  moveables  vested  in  a  judicial  factor 
should  be  confirmed,  the  said  factor  may  confirm  the  efame  in  his 
own  name  as  executor-dative,  and  as  factor  appointed  by  the  Lords 
of  CouncU  and  Session  on  the  estate,  and  for  the  use  and  behoof  of 
the  person  whose  estate  is  under  administration,  and  of  all  that 
have  and  shall  have  interest,  unless  some  other  person  having  a 
title  offer  to  confirm.  By  the  same  enactment  the  factor  is  required 
to  deposit  in  the  clerk's  hands  a  copy  of  the  testament-testamentar, 
and  of  all  eiks  he  may  afterwards  make  thereto,  within  the  space 
of  three  mouths  after  the  confirmation. 

1689.  The  Pupils  Protection  Act,*  while  providing  for  the 
grant  of  special  powers  by  the  Court  of  Session  to  factors  and  cura- 
tors administering  the  estates  of  pupils  and  persons  under  mental 
incapacity,  makes  no  special  provision  with  respect  to  the  comple- 
tion of  titles  to  the  ward's  property  or  succession ;  but  the  practice 
has  been  for  the  factor  to  apply  to  the  Court  for  authority  to  make 
up  a  title  by  confirmation  in  his  own  name ;  and  this  practice,  in 
the  analogous  case  of  the  completion  of  titles  to  heritable  pro- 
perty, has  received  the  sanction  of  the  Legislature.^  Tutors  are 
not  classed  by  any  of  the  writers  of  authority  among  the  persons 
who  are  entitled  to  be  confirmed  executors  in  respect  of  their  inte- 
rest in  the  administration  of  the  wai'd's  succession ;  and  it  has  been 
observed  that,  whether  the  ward's  estate  be  heritable  or  moveable, 
the  pupil,  and  not  the  tutor,  ought  to  be  served  to  the  former  or 
confirmed  to  the  latter.^  But  in  at  least  one  of  the  modem  cases 
confirmation  by  a  tutor-at-law  was  sustained  by  the  Court  ;^  and 
in  practice  a  grant  of  executry-dative  would  not  be  refused  to  a 
tutor  applying  for  it  in  his  own  name  on  behalf  of  a  pupil  and 


'  M*Pher9on  v.  M^Pherwon^  tupra. 
Where  administration  was  granted  in 
England  pending  a  suit  in  Court,  but  the 
administrator  had  not  the  power  of  dis- 
tribution, it  was  held  that  the  adminis- 
trator was  not  entitled  as  of  right  to  obtain 
ancillary  administration  in  Scotland, — 
Whiffen  v.  Zees,  1872,  10  Maq>h.  797. 

*  Swinton  v.  SwinUm,  20  March  1862, 
24  D.  888. 


'  Act  of  Sedenmt  18  Feb.  1730,  §  7. 
Such  factories  are  now  under  the  saper- 
vision  of  the  Accountant  of  Court 

*  12  and  18  Vict.,  cap.  51.     See  §  7. 

>  21  and  22  Vict,  cap.  76,  §  21 ;  23 
and  24  Vict.,  cap.  143,  §  88. 

*  Fraser  on  Parent  and  Child,  2d  ed. 
p.  244 ;  and  see  Ersk.  1,  7,  24. 

^  Swayne  v.  Fife  Banking  Cfo.,  8  June 
1822,  ISh.  479,  N.E.  446. 
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next  of  kin.     It  has  been  decided  that  a  minor  is  entitled  to  be  ohaftib  xuz^ 
decerned  executor-dative,  and  in  that  character  to  grant  discharges 
to  creditors;  the  Court  being  of  opinion,  however,  that  it  was 
equally  competent  to  confer  the  office  of  executor  upon  his  curators 
in  his  behalf.^ 

SECTION  III. 

Executors-Crkditors  (Preference  of  the  Ancestor's  Creditors). 

1590.  Where  no  one  having  a  title  by  relationship  or  interest  Appointment 
is  willing  to  undertake  the  administration,-  or  where  an  executor  c^^itor  a^form 
has  neglected  to  confirm,  or  has  omitted  part  of  the  effects  in  his  o'  diligence 
confirmation,  creditors  of  the  deceased  may  be  decerned  and  after-  ceased  debtor's 
wards  confirmed  as  administrators  of  the  estate,  under  the  denomi-  *"****• 
nation  of  executors-creditors.     Confirmation  in  this  character  is 
regarded  rather  as  diligence  than  as  a  proper  title  of  administra- 
tion;^ but  the  forms  are  similar  to  those  in  use  in  relation  to  the 
appointment  of  executors-dative,  and  by  the  Act  21  and  22  Vict., 
cap.  56,  tiie  new  procedure  is  made  applicable  (section  2)  to  the 
appointment  of  executors-creditors,  "  or  in  any  other  character 
whatsoever  now  competent." 

1691.  The  necessity  for  the  use  of  this  diligence  arises  from  confirmation 
the  circumstance  of  there  being  no  person  representing  the  deceased  where^?^ 
against  whom  an  action  may  be  instituted.     But  where  diligence  gence  begun  in 
has  been  commenced  against  the  debtor,  and  has  proceeded  so  far  time, 
as  to  attach  funds  of  the  debtor  in  his  lifetime,  it  may  be  prose- 
cuted and  will  have  effect  against  the  estate  after  his  death  without 
the  necessity  of  obtaining  confirmation.     Thus  an  arrestment,  of 
which  the  execution  is  dated  before  the  debtor's  death,  will  support 
an  action  of  furthcoming  against  the  common  debtor  after  that 
event.*    But  in  a  competition  between  arresting  creditors  and 
executors-creditors,  the  criterion  of  preference  is  the  acquisition  of 
a  completed  real  right,  which  in  the  one  case  is  constituted  by 
decree  of  furthcoming,  and  in  the  other  by  confirmation.*    So  also  Confirmation 
the  execution  of  poinding,  or  of  poinding  of  the  ground  before  the  ^ftorwhere 
debtor's  death,  entitles  the  creditor  to  realise  the  subjects  thereby  debt  consti- 
attached  after  the  death  of  the  party .^  dUigence  not 

>  JokfMUmt  V.  Zotoden,  16  Feb.  1838,  Sh.  136,  N.E.  132,  and  Swayne  v.  Pift  ^^"* 

16  Sh.  541.  Banking  Co^  8  June  1822,  1  Sh.  479, 

'  Enk.  8,  9,  84,  BeU*B€k>m.  7th  ed.  ii  N.E.  445,  where  an  arrestment  by  credi- 

80.  tore  of  a  defunct  was  Bustained  in  oompe- 

'  EaH  of  Aberdeen  v.  ScoU*$  Cri.y  1738,  tition  with  the  rights  of  next  of  kin ;  and 

M.  774.  correct  Ersk.  8,  6,  11. 

*  WiUon  V.  Fleming,  26  June  1823,  2  "  EaH  of  Morton  v.  SomerviOe,  1765, 

Sh.  480,  N.B.  388.     Compare  this  case  M.  6197. 
with  &»a2et  V.  Muudl,  15  Nov.  1821,  1 
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1693.  If  diligence  has  not  been  executed  in  the  debtor's  life- 
time, but  the  debt  is  constituted  by  writing  or  decree,  the  creditor 
may  obtain  himself  decerned  executor-creditor,  and  may  follow  up 
What  title  wiu  his  dil^cuce  by  confirmation  in  that  character,  to  the  effect  of 
^^ci"^  administering  to  so  much  of  the  property  as  may  be  suflScient  for 
payment  of  his  debt,  under  the  provisions  of  the  Act  of  Sederunt 
14th  November  1679,  and  of  the  Act  4  Geo.  iv.,  cap.  98,  section  4. 
The  decree-dative  appointing  the  creditor  to  the  office  of  executor- 
creditor  vests  no  real  right  in  him  until  it  is  perfected  by  confir- 
mation of  the  estate  which  it  is  intended  to  attach.^  A  decree  of 
preference  in  a  multiplepoinding  in  favour  of  a  creditor  of  the 
defunct  is  not  equivalent  to  real  diligence ;  and  any  of  the  creditors 
ranked  by  such  a  decree  may  acquire  a  preference  over  the  others 
by  obtaining  themselves  confirmed  executors-creditors  in  respect 
of  their  claim&^  Nor  does  a  title  of  administration  granted  by  a 
foreign  Court,  unconfirmed  in  Scotland,  exclude  the  diligence  of 
executors-creditors;  and  therefore,  in  a  case  where  executors- 
nominate  of  a  settlement  executed  in  India,  after  proving  the  will 
at  Calcutta,  raised  an  action  of  multiplepoinding  in  the  Court  of 
Session  for  distribution  of  the  Scottish  estate,  in  which  they  made 
consignation  of  the  fund  in  medio,  it  was  held  that  certain  creditors 
of  the  defunct,  who  confirmed  to  the  Scottish  estate  as  executors- 
creditors,  had  thereby  secured  a  preference  over  other  claimants.' 
Even  after  the  lapse  of  the  period  of  six  months  allowed  by  the 
Court  for  the  acquisition  of  preferences  upon  the  moveable  estate,^ 
any  creditor  whose  claim  of  debt  is  constituted  is  entitled  to  be 
conjoined  in  the  office  of  executor-creditor,  and  may  compel  the 
creditor  first  decerned  to  concur  with  him  in  obtaining  con- 
firmation.^ 
CoDAtitution  of  1593.  Where  the  debt  is  not  constituted  by  writing  or  decree, 
OTtatoor^repre-  ^^^  creditor  must  proceed  to  constitute  it  under  the  provisions  of 
sentatives  in     the  Statute  1695,  cap.  41,^  by  charging  the  next  of  kin  to  con- 


^  WUwn  V.  Fleming f  iupra;  and  see 
Outt  V.  Garbet  and  Co,,  1795,  M. 
2795  ;  CarvUehad  v.  Carmiehad,  1745, 
M.  9267. 

'  Anderwn  v.  Stewart,  24  Nov.  1831, 
10  Sh.  49. 

s  Smith's  Tre.  v.  Cfrant,  27  June  1862, 
24  D.  1143 ;  and  Bee  Clarke  v.  Bdgar, 
1810,  Hume,  175. 

*  Act  of  Sederunt  28  Feb.  1662. 

"  Oibbon  V.  Johnston,  1787,  Hume, 
276  ;  WilUson  v.  Smart,  17  Dec.  1840,  3 
D.  278 ;  Lee  v.  Donald,  17  May  1816, 
F.O. 

•  Statute  1695,  oap.  41 :— «  And  it  is 


further  declared.  That  in  the  case  of  any 
depending  cause  or  dalm  against  a  de- 
funct the  time  of  his  decease,  it  shaU  be 
leisume  to  the  pursuer  of  the  said  cause 
or  chum  to  charge  the  defunct's  nearest 
of  kin  to  confinn  executor  to  him  within 
twenty  days  after  the  charge  given ;  whidi 
charge  so  execute  shall  be  a  passive  title 
against  the  person  charged,  as  if  he  were 
a  vitious  intromitter,  unless  he  renounce, 
and  then  the  charger  may  proceed  to  have 
his  debt  constitute,  and  the  hcereditets 
jacens  of  moveables  declared  liable  by  a 
decreet  coffnitionis  causa;  upon  the  obtain- 
ing whereof  he  may  be  decerned  executor- 
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firm  as  executor  to  the  deceased  within  twenty  days ;  after  the  chaptib 
expiration  of  which  time  he  may  have  action  and  decree  either  order  to  con. 
against  the  executor  if  he  confiim,  or  contra  hasreditatem  jaceTUem  elSutw^  ^^ 
if  he  renounce ;  and  upon  this  the  creditor  may  obtain  himself  cwditor. 
decerned  and  confirmed  as  for  a  liquid  debt.    Next  of  kin,  charged 
to  confirm  according  to  the  Statute,  must  elect  either  to  confirm  or 
to  renounce  the  succession.    If  they  take  no  notice  of  the  charge, 
and  an  action  is  afterwards  brought  against  them  as  vitious  intro- 
mitters,  they  may  still  escape  personal  liability  by  lodging  a  minute 
of  renunciation,  but  they  will  be  liable  to  the  creditor  in  the  expense 
of  any  proceedings  which  may  have  been  rendered  necessary  by 
their  failure  tLmeously  to  renounce.^ 

1584.  To  complete  this  branch  of  the  subject  it  is  necessary  to  How  a  creditor 
consider  the  means  by  which  the  estate  taken  up  by  an  executor  ^te^i^^y 
may  be  attached  during  his  lifetime  or  after  his  death,  either  by  veetedin an 
his  own  creditors  or  by  those  of  his  ancestor  whom  he  represents,  confirmation. 
Two  cases  may  be  distinguished ;  and  first,  where  the  executor  has 
obtained  confirmation,  the  executry  estate  may  be  confounded  with 
his  own  so  that  they  cannot  be  discriminated,  in  which  case  the 
creditors  of  either  class  must  proceed  by  way  of  action  agidnst  the 
executor  in  his  lifetime,  or  by  the  diligence  of  confirmation  as 
executor-creditor  of  such  executor  after  his  death.    And  where 
the  executry  funds  are  distinguishable,  the  mode  of  procedure  is 
the  same ;  only  the  creditors  of  the  defunct  person  represented  by  Preference  of 
the  executor  have  a  preference  over  those  of  the  executor  himself  cJJSSot  "to 
within  the  period  of  a  year  from  the  death  of  such  defunct  person.^  beirs. 
Where  the  executor  has  not  obtained  confirmation,  his  personal 
creditors  may  apply  to  be  decerned  and  confirmed  executors- 
creditors,  as  if  thiey  were  directly  creditors  of  the  ancestor;  or 
they  may  require  the  procurator-fiscal  of  the  Commissary  Court 
to  confirm  as  executor-dative,  and  then  to  assign  to  them.    In  this 
case  also,  creditors  of  the  ancestor  using  the  diligence  of  confirma- 
tion have  a  preference  over  creditors  of  the  next  of  kin,  limited  to 
the  period  of  a  year  and  day  subsequent  to  the  ancestor's  deatL  ^ 

datiye  to  the  defnnot^  and  so  affect  his  ^  Davidwn  v.  Clark,  18  Dec  1867. 

noreableein  the  coimnon  form."  Aetothe  *  See  Christie  v.  AUam,  27  June  1835, 

prooednre  nnder  this  Statute,  aa  explained  13  Sh.  088.     Stat  1695,  cap.  41. 

by  4  Geo.  iv.,  cap.   98,  see  Qreig  v.  '  Statute  1695,  cap.  41,  entituled  Aet 

CkriHie,  1  March  1837,  15  Sh.  697.     It  anerU  Executry  and  MoveabUt  .•■^*' ThAt 

would  aeem  that  the  eame  object  may  be  in  the  case  of  a  moveable  estate  left  by  a 

obtained  without  the  preliminary  of  a  defunct,  and  falling  to  his  nearest  of  kin, 

charge,  where  the  pursuer  restricts  his  who  lies  out,  and  doth  not  confirm,  the 

demand  to  a  daim  for  decree  eogniU<mi$  creditors  of  the  nearest  of  kin  may  either 

eauta  ianUum,   but  if  he  insists  in  the  require  the  procurator-fiscal  to  oonfiim 

action  against  the  heir  personally,  the  and  assign  to  them,  under  the  peril  and 

heir  will  be  entitled  to  absoMtor,— J^orreit  pain  of  his  being  liable  for  the  debt  if  he 

▼.  ForreUj  26  May  1868, 1  Maoph.  806.  refuse,  or  they  may  obtain  themselyes 
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OHAFTKR  XLIX.- 

Whether  forms 
of-the  Actl6d6 
applicable  to 
case  of  daim 
a^inst  next  of 
km  who  die 
anconfinned. 


Whetlierpre- 
ference  or  an- 
cestor's credi- 
tors existed  at 
common  law. 


Diligence  pres- 
table  by  execn- 
tors-creditors. 


1696.  The  remedy  given  by  the  first  branch  of  the  Statute 
1695,  cap.  41,  would,  in  the  state  of  the  law  at  that  time,  cease  to 
be  applicable  after  the  death  of  an  executor  qtui  next  of  kin  un- 
confirmed; because,  confirmation  being  necessary  to  vest  the 
estate,  the  right  of  the  executor  to  the  specific  estate  would  become 
lapsed,  and  the  right  of  his  personal  creditors  to  attach  the  estate 
would  fall  with  it.  But  since  by  4  Geo.  iv.,  cap.  98,  the  right  of 
the  next  of  kin  vests  by  survivance,  and  is  continued  to  their 
representatives  after  their  death,  it  would  seem  that  the  remedy 
given  to  their  creditors  by  the  first  branch  of  the  Scottish  Statute 
ought  to  receive  a  corresponding  extension,  a  view  which  is 
supported,  if  not  directly  recognised,  by  the  judgment  on  one  of 
the  points  in  Smith's  Trustees  v.  O-rant}  Subjects  to  which  an 
executor-nominate  or  disponee  has  right  by  special  assignation 
cannot  be  attached  by  the  diligence  of  confirmation,  as  they  are 
not  held  to  be  m  honis  of  the  defunct  The  creditor  in  this  case 
must  proceed  by  action  against  the  executor.* 

1696.  Professor  Bell,  in  commenting  upon  the  Statute  1695, 
observes  that  the  preference  of  the  ancestor's  creditors  to  the 
successor's  existed  at  common  law,  and  that  the  object  of  the 
Statute  was  to  restrict  it  to  a  reasonable  period.^  The  author 
further  observes  that  the  Statute  applies  in  terms  only  to  the  case 
where  the  executor  is  not  confirmed ;  that  it  is  doubtful  how  far 
the  preference  given  to  the  creditors  of  the  ancestor,  where  the 
executor  has  confirmed,  depends  on  the  common  law  or  on  the 
Statute;  but  that,  assuming  that  it  exists  at  common  law,  it 
follows  that  the  preference  will  subsist  even  after  the  expiration 
of  the  year,  in  whatever  way  the  executry  has  been  taken  up, 
provided  the  fund  can  be  clearly  identified.^  But,  in  the  absence 
of  any  modem  decision  confirmatory  of  these  views,  it  would  not 
be  safe  to  rely  upon  the  existence  of  the  preference  in  qu^tion 
beyond  the  duration  of  the  statutory  period.  By  Act  of  Sederunt 
14th  November  1679  it  is  declared  that  executors  decerned  and 
confirmed  as  creditors  to  the  defunct  are  holden  and  liable  to  do 
diligence  for  recovery  of  the  defunct's  goods,  and  the  debts  due 


deoenied  ezecators-datiye  to  the  defunct, 
as  if  they  were  oreditors  to  him :  With 
this  provision  always,  that  the  creditors 
of  the  defunct,  doing  diligence  to  affect 
the  said  moveable  estate,  Mrithin  year  and 
day  of  their  debitor's  decease,  shaU  always 
be  preferred  to  the  diligence  of  the  said 
nearest  of  kin." 

^  BmiOCt  Tn.  y.  Chrant,  27  June  1862, 
24  D.  1142  (first  pcnnt). 


>  BdL  V.  Wmiami,  13  Jan.  1881,  9 
Sh.  266  ;  Innerarity  v.  OUmortj  7  March 
1840,  2  D.  818. 

s  2  BeU's  Com.  7th  ed.  ii.  85,  86,  and 
cases  there  referred  to. 

*  Bell's  Com.,  ut  tupray  citing  Dirleton, 
voee  "Executor,"  92;  Tail  v.  Kay,  1779, 
M.  8142. 
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to  him,  confirmed  in  the  testament^  or  eiked,  siclike  as  other  chaptih  xux. 
executors-dative  are  holden  to  do  by  the  law  and  practique  of  this 
kingdom.    The  liability  in  question  may  be  enforced  either  by 
their  creditors,  or  by  the  next  of  kin  or  legatees  for  their  rever- 
sionary interest 

1697.  The  confirmation  of  an  executor-creditor  attaches  only  so  Confirmation 
much  of  the  subject  confirmed  as  is  necessary  to  satisfy  his  clainj  credlton  only 
against  the  estate.    The  radical  or  reversionary  interest  in  the  qJ|^^^J^ 
estate  remains  in  bonis  dtfwndiy  and  may  be  attached  by  other  of  suocessive 

J.,  «  >  n ..  mi_  •      •  1   •      J  •     T       1  confirnintiona, 

creditors  by  successive  confirmations.  This  is  explamed  m  Lord 
Curriehiirs  opinion  in  SmUKs  Trustees  v.  Qraid} — "  In  this  respect 
there  is  no  difference  between  diligence  after  the  death  of  a  debtor 
as  to  moveable  and  as  to  heritable  estate.  A  creditor  brings  an 
action  of  constitution  against  his  debtor's  heir,  who  is  unentered ; 
the  heir  on  being  charged  to  enter  gives  in  a  renunciation,  a  decree 
eogniiionis  causa  is  pronounced,  and  on  that  decree  the  creditor 
attaches  the  heritable  estate  by  adjudication ;  but  though  the  whole 
estate  is  attached  the  adjudication  merely  operates  as  a  burden 
upon  it.  Other  creditors  go  through  the  same  process,  and,  after 
all,  the  heir  may  make  up  a  title  by  service  and  entry  with  the 
superior.  The  diligence  of  the  creditors  of  the  defunct  against  his 
moveables  is  of  the  same  legal  character  in  this  respect,  that  the 
diligence  of  each  of  them  merely  creates  a  burden  or  a  nexiis  upon 
the  estate,  and  that  the  estate  is  always  subject  to  be  attached  by 
other  parties  under  the  burden  of  the  debts  so  created  upon  it." 


SECTION  TV. 

Executors  Ad  omissa,  Male  appbbcuta,  and  Ad  non  executa. 

1698.  Proper  executors,  who  hold  the  office  for  the  benefit  of  Appointment 

n    .    ,  ,    J    .       .  V  vi  •  "ii    1-  andconfirma- 

aU  interested  m  the  moveable  succession,  are,  as  will  be  seen,  tionofexeca- 
obliged  to  confirm  to  the  whole  moveable  estate  of  the  deceased.  J^^^^^*^ 
Where,  however,  the  executor  confirmed  has  either  omitted  from  apprecdua. 
the  inventory  effects  belonging  to  the  deceased,  or  has  estimated 
them  below  their  just  value,  any  person  interested  in  the  succession 
is  entitled  to  apply  to  the  Commissary  in  order  that  he  may  himself 
be  confirmed  executor  to  the  deceased  ad  omissa  vel  male  appredata ; 
and  in  support  of  the  application  it  is  competent  to  prove  by  wit- 
nesses that  the  goods  confirmed  in  the  testament  were  undervalued.^ 
And  by  the  Act  of  Sederunt  of  14th  November  1679,  which  on  this 
point  is  in  harmony  with  the  provisions  of  4  Geo.  iv.,  cap.  98,  it  is 

1  atMOCi  Tn.  V.  Oraid,  24  D.  1169  ^.Ersk.  8,  9,  86, 

(tlightly  abridged). 
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CHAim  xux. 


ConiimciioQ  of 
creditors  in 
MUch  appoint- 
ments. 


In  wbftt  cases 
an  appoint- 
ment may  be 
made  of  an 
executor  ad 
rumexectUa, 


declared  that  executors-cieditors  shall  not  be  obliged  to  make  a 
total  confirmation,  but  only  of  so  much  as  they  shall  think  fit,  that 
there  may  be  place  for  an  executor  ad  omissa  for  the  rest,  who  shall 
be  liable  to  all  parties  having  interest,  in  the  same  way  as  principal 
executors.  Where  an  executor  has  intromitted  with  subjects  not 
contained  in  his  confirmation,  the  creditors  of  the  deceased  may 
either  proceed  to  confirm  these  subjects  ad  omissa,  or  may,  without 
such  confirmation,  pursue  the  executor  directly  for  their  value.^ 
A  creditor  confirming  ad  omissa  has  been  held  entitled  to  call 
another  creditor  partially  confirmed  to  account  for  what  he  has 
drawn  beyond  the  sum  confirmed. 

1699.  A  creditor  who  has  obtained  a  partial  confirmation  is  not 
entitled  to  eik  to  his  confirmation  after  another  creditor  has  applied 
for  confirmation  ad  omissa ;  but  he  is  entitled  to  be  conjoined  with 
the  latter,  if  he  applies  before  the  confirmation  ad  omissa  is  carried 
through.^  Where,  however,  an  executor  has,  without  fraud,  omitted 
to  include  a  part  of  the  ancestor's  estate  in  his  inventory,  the  Com- 
missary (now  the  Sheriff)  has  a  discretion,  instead  of  granting 
decree-dative  in  respect  of  the  subject  omitted,  to  allow  the  executor 
to  add  the  value  of  it  to  the  inventory ;  and,  in  view  of  the  obvious 
inconveniences  of  a  divided  administration,  it  is  required  in  practice 
that  a  creditor  applying  for  confirmation  ad  omissa  should  call  the 
proper  executor  as  a  party  to  the  proceeding.' 

1600.  It  is  the  office  of  an  executor  to  realise  the  estate  of  the 
ancestor  in  order  to  its  distribution  amongst  those  who  have  the 
l^al  interest  in  it.  A  testament,  however,  is  said  to  be  executed, 
in  the  proper  and  legal  sense  of  the  term,  when  the  executor  has 
obtained  possession  of  the  moveables  belonging  to  the  deceased, 
and  has  received  payment  of  the  debts  due  to  the  estate,  or  at 
least  established  his  right  to  them  by  decrees  or  corroborative 
securities.^  For  the  distriinUion  of  the  estate,  the  peculiar  autho- 
rity incident  to  the  office  of  executor  is  not  absolutely  required ; 
because  the  estate,  if  once  vested  in  the  executor,  may  be  taken 
out  of  his  person  or  that  of  his  successors  by  diligence.  But 
should  the  executor  die  before  completing  the  realisation  of  the 
ancestor's  estate,  a  new  appointment  is  requisite.  We  have  else- 
where seen  that  the  office  of  the  executor  is  a  personal  trust, 
which,  although  accruing  to  survivors,  does  not  descend  to  heirs 
or  representatives.^  In  those  cases,  therefore,  where  the  office  of 
executor  falls  by  death  before  the  testament  is  fully  executed,  the 


^  Enk.  8,  9,  38,  dtiiig  Inglu  v.  BeB, 
1639,  M.  2787. 
*  Lee  ▼.  DtmaUL,  17  May  1816,  F.O. 
s  Bnk.  8,  9,  87. 


«  Enk.  3,  9,  88. 

"  iSupro,  §  1575,  and  tee  Ohapter  LI., 
Section  III.    Enk.  8,  9,  88. 
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Commissarj  has  authority  to  make  an  appointment  of  an  executor-  chaptbr  xlel. 
dative  quoad  non  executa,  as  if  there  had  heen  no  former  confirma- 
tion, for  realising  that  part  of  the  estate  which  had  not  been 
reduced  into  possession  in  the  lifetime  of  the  first  appointed 
executor.  The  confirmation  of  an  executor  qita  nearest  of  kin,  being 
a  beneficial  appointment,  vests  the  estate  in  such  a  manner  that 
OD  the  death  of  the  next  of  kin  confirmed  the  estate  may  be 
taken  up  by  their  representatives,  as  in  bonis  of  their  immediate 
ancestor ;  and  in  such  cases  a  new  appointment  ad  non  execiita  is 
superfluous. 

1601.  Following  out  the  principle  of  appointment  ad   non  Grant  of  eiecn- 
exeeuta,  it  is  provided  by  the  Statute  4  Geo.  rv.,  cap.  98,  section  1.  Jl^tati^'of 
that  confirmation  may  be  granted  to  the  representatives  of  a  next  d«»a«^  ;«»* 

•'  °  ,     *  ,  ,  of  km  under 

of  kin  of  an  intestate  who  has  died  without  confirming,  "in  the  4 Geo.  iv., 
same  manner  as  confirmation  might  have  been  granted  to  such  next  ^ 
of  kin  incimediately  upon  the  death  of  such  intestate."  Where, 
however,  a  grant  of  executry-dative  made  to  an  applicant  as 
trustee  for  others  falls  by  the  death  of  the  executor,  a  new 
appointment  ad  rum  exeaUa  is  still  requisite ;  and  in  the  practice 
of  the  Commissary  Court  of  Edinburgh  the  appointment  is  given 
as  of  course  to  the  heir  of  line  of  the  deceased  executor,  or  of  the 
last  surviving  trustee  if  the  original  appointment  were  to  a 
plurality  of  persons.  As,  however,  the  realisation  of  the  personal 
estate  is  usually  a  matter  of  no  long  duration,  applications  for  the 
appointment  of  executors  ad  non  executa  are  not  very  common.^ 
The  liability  of  executors  ad  non  executa  appears  to  be  the  same  as 
that  of  assumed  trustees ;  that  is  to  say,  they  are  not  responsible 
for  the  executors  to  whom  they  succeed,  but  are  bound  to  call 
their  representatives  to  account  for  their  intromissions,  and,  if 
necessary,  to  proceed  against  them  according  to  the  rules  of  exact 
diljgenca^ 

^  On  the  subject  of  this  and  the  pre-  *  Nicd  and  Oamy  v.  Wilton,  10  June 

oedmg  pamgraphs  see  Ersk.   8,   9,  86      1856,  18  D.  1000. 
to  88. 
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CHAPTER  L. 


OF  CONFIRMATION. 


Confimuttioii  a 
real  right,  and 
a  title  of  ad- 
miniBtration. 


Rule  that  con- 
tinnation 
necessary  to 
▼est  beneficial 
interest  abro- 

Stedby  4 
K),  IV.,  c.  98. 


1602.  The  title  of  an  executor,  whether  derived  from  the 
appointment  of  the  deceased  or  from  the  sentence  of  the  Commis- 
sary, is  purely  personal.  By  confirmation  it  is  raised  to  the 
chu^cter  of  a  real  right,  vesting  in  the  executor  the  legal  title  and 
estate  of  the  deceased's  succession;  with  all  right  of  action  and 
execution  thereto  pertaining.  Confirmation,  while  no  longer 
necessary  for  vesting  the  right  of  the  next  of  kin,  is  still  essential 
to  the  completion  of  an  administrative  title,  and  to  the  acquisition 
of  a  preferential  right  on  the  part  of  executors-creditors.  "  Con- 
firmation," says  Erskine,^  **  may  be  defined  to  be  a  sentence  of  the 
judge  competent  authorising  an  executor,  one  or  more,  upon  making 
inventory  of  the  moveable  estate  and  debts  due  to  the  deceased,  to 
sue  for,  recover,  possess,  and  administer  the  whole,  either  for  the 
behalf  of  themselves,  or  of  others  interested  therein."  Where  the 
title  of  an  executor-nominate  is  confirmed  by  the  judge,  it  is  called 
the  confirmation  of  a  testament-testamentar,  and  when  the  judge 
confers  the  office  of  an  executor  upon  a  person  of  his  own  nomina- 
tion, it  is  styled  the  confirmation  of  a  testament-dative.^  Con- 
firmation is  granted  by  tiie  Commissary  Court  of  the  county  in 
which  the  deceased  died  domiciled  or  had  his  principal  residence  ; 
and,  in  the  case  of  strangers,  by  the  Commissary  Court  of  Edinburgh. 
In  the  present  chapter  it  is  proposed  only  to  consider  the  Statutes 
and  common  law  regulating  confirmation  as  a  matter  of  practice. 
The  subject  of  the  degree  of  liability  incurred  by  an  executor 
taking  out  confirmation,  and  the  distinction  taken  between  his 
position  and  that  of  a  trustee  un^er  a  continuing  trust,  may  be 
more  conveniently  considered  in  connection  with  the  subject  of  the 
liability  of  ti'ustees.* 

1603.  By  the  common  law  of  Scotland  confirmation  was  neces- 
sary not  only  to  establish  the  executor's  title  of  administration,  but 
also  (unless  where  the  estate  had  been  reduced  into  possession)  to 
vest  the  beneficiary  interest  in  the  next  of  kin,  insomuch  that,  upon 
the  death  of  the  latter  without  confirmation  or  reduction  of  the 
estate  into  possession,  no  right  transmitted  to  their  creditors  or 


1  Erak.  8,  9,  27. 
'  Erak.  ut  ntpra. 
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personal  representatives.^  But  by  4  Gteo.  iv.,  cap.  98,*  it  is  enacted  chafctbl, 
'Hhat  from  and  after  the  passing  of  this  Act,  in  all  cases  of 
intestate  succession,  where  any  person  or  persons  who  at  the  period 
of  the  death  of  the  intestate,  being  next  of  kin,  shall  die  before 
confirmation  be  expede,  the  right  of  such  next  of  kin  shall  transmit 
to  his  or  her  representatives,  so  that  confirmation  may  and  shall  be 
granted  to  such  representatives  in  the  same  manner  as  confirmation 
might  have  been  granted  to  such  next  of  kin  immediately  upon  the 
death  of  such  intestate."  Under  this  enactment  the  next  of  kin 
are  by  mere  survivance  vested  in  the  right  of  succession,  to  the 
effect  of  transmitting  it,  not  only  to  their  legal  representatives,  but 
to  assignees  ^  {Lnd  creditora^  Although  the  Statute  is  not  retro- 
spectiye,  yet  the  fonn  of  expression. "  any  person  or  persons  who 
being  next  of  kin  shall  die  before  confirmation  be  expede,"  mani- 
festly extends  the  benefit  of  its  provisions  to  all  next  of  kin  sur- 
viving the  passing  of  the  Act,  notwithstanding  that  the  succession 
o])ened  before  its  date,  19th  July  1823 ;  and  the  Statute  has  been 
so  interpreted.^ 

1604.  Under  the  old  law  there  are  several  recognised  exceptions  what  mbjeeto 
to  the  rule  that  personal  estate  did  not  vest  without  confirmation.  ^„  ^S^SST 
These  it  is  not  necessary  to  consider  minutely;  the  distinction  in  thenece^tyof 
question  being  now  only  operative,  if  at  all,  in  relation  to  the  use 
of  diligence  by  creditors  of  the  defunct.*    The  exceptions  may  be 
reduced  to  three  heads :  First,  by  1690,  cap.  26,^  special  assigna- 
tions granted  by  the  deceased,  though  neither  intimated  nor  made 
public  in  his  life,  were  declared  sufficient  to  convey  to  the  assignee 
the  full  right  of  the  subjects  assigned  without  confirmation ;  and 
special  legacies  were  held  to  be  equivalent  to  assignations  under 
the  Statute.^    Confirmation  was  not  necessary  to  vest  the  right 


^  Enk.  8,  9,  80 ;  Bell's  Com.  7th  ed. 
2.78. 

3  §  1.  The  date  of  the  Stotate  is  19 
July  1828. 

<  SmUk  V.  Thomtu,  9  Feb.  1880,  8  Sh. 
468. 

*  Frith  V.  Buehanany  8  March  1887, 
15  Sh.  729 ;  Mein  y,  M^CaU,  7  June  1844, 
6  D.  1112. 

'  Cktntngham  v.  Farie,  15  Jan.  1856, 
18  D.  812.  This  distinction  appears  to 
hare  been  overlooked  in  the  obeervationB 
o^iUr  of  Lord  CurriehiU  in  BeaUit^a  Tr8. 
▼.  Oooper'a  Tn.,  24  D.  586. 

•  See  JB^  ▼.  WiBuM,  18  Jan.  1881,  9 
Sh.  266 ;  IwnerarUy  v.  OHmore,  7  March 
1840, 2  D.  818,  where  snbjects  so  aosigned 


were  held  to  be  attachable  by  arrestment 
and  not  by  confirmation. 

^  The  effect  of  this  Statute  is  reserved 
by  4  Geo.  iv.,  cap.  98,  §  8. 

»  Chrdon  v.  Campbell,  1729,  M.  14,884  ; 
Lyle  y.  Lyle,  2  Dec.  1842,  5  D.  286; 
Wright  T.  Turner,  7  March  1855,  17  D. 
629.  To  this  principle  may  be  referred 
the  case  of  AdafMon^s  Tra.  y.  Adanuon't 
ExTM,,  1891,  18  B.  1184,  where  a  right 
secured  to  a  widow  and  child  by  contract 
of  copartnery  was  held  not  to  be  part  of 
the  deceased  partner's  ezecutry  estate.  It 
is  understood  that  the  Board  of  Inland 
Reyenue  requires  the  inclusion  of  specially 
assigned  subjects  in  the  inyentory  which 
is  made  out  for  reyenue  purposes,  an  I  the 
exception  is  of  no  practical  value. 
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CHAPTKBL.  of  a  beneficiary  or  general  disponee  under  a  testamentary  settle- 
ment,^ any  more  than  service  is  requisite  in  the  case  of  beneficiary 
interests  in  heritage  similarly  constituted.^  Accordingly,  the  Act 
of  Parliament  for  the  better  regulation  of  Confirmations  is  appli- 
cable in  terms  only  to  the  succession  of  next  of  kin  ab  intestato^ 
Secondly f  confirmation  was  not  necessarj'  on  the  part  of  the  widow 
and  children  to  vest  in  them,  or  to  transmit  to  their  next  of  kin, 
the  shares  of  the  moveable  succession  accruing  to  them  by  the 
titles  otfus  relidce  and  legitim.*  Although  the  rights  of  the  widow 
and  children  vest  ipso  jure^  no  direct  action  lies  at  their  instance 
against  the  debtors  of  the  deceased,  but  only  through  the  medium 
of  the  executor.^  Thirdly,  such  moveables  as  were  susceptible  of 
actual  possession,  and  were  reduced  into  possession  by  the  next  of 
kin  in  their  lifetime,  were  held  to  vest  without  confirmation.' 
Whether  a  partial  confirmation  had  the  effect  of  vesting  the 
beneficiary  interest  in  subjects  not  actually  confirmed  appears  to 
be  a  doubtful  question.^  It  may  be  added  that  the  confirmation 
of  an  executor  nominate  or  dative,  although  merely  in  trust  for  the 
next  of  kin,  had  the  effect  of  establishing  their  right  to  the  subject 
confirmed  as  effectually  as  if  the  confirmation  had  been  in  their 
own  names.^ 
Confirmation  1606.  Under  the  former  law  it  was  held  that  personal  estate 

reiatiSi^to^pe"  ^i**^^^®^  ^^  England  vested  in  the  next  of  kin  by  survivance,  with- 
sonai  estate      out  confirmation,  in  accordance  with  the  law  of  that  country  ;• 

wliicli  is  not 

locally  situated  ^i^d  this  although  the  ancestor  and  the  next  of  kin  were  domiciled 
in  Scotland,  jjj  Scotland.^^  How  far  these  decisions  are  reconcilable  with 
sound  views  of  international  jurisprudence  has  been  the  subject  of 
consideration  in  a  previous  chapter.^^  The  distinction  on  which 
they  proceed  is,  that  while  the  law  of  the  domicile  determines  the 
right  of  succession,  the  question  whether  any  and  what  process  in 
the  nature  of  aditio  hccreditcUvi  is  necessary  to  vest  the  interest 
falls  within  the  cognisance  of  the  local  law  under  the  authority  of 


^  Jtobertson  v.  Gilchrist,  25  Jan.  1828, 
6  Sh.  446 ;  Christie  v.  Dun,  1806,  M. 
**  ProvisionB  to  Heirs  and  Children,"  App. 
No.  6. 

'  Oreig  v.  Malcolm,  5  March  1835,  18 
Sh.  607. 

»  4  Geo.  IV.,  0H>.  98,  §  1. 

«  Chapter  VL,  Section  II.  (Intestate 
Suooession  in  Moveables).  In  the  case 
of  Smith  V.  Barias,  15  Jan.  1857,  19  D. 
267,  it  was  held  that  a  father  sued  by  his 
child  for  the  wife's  share  of  the  goods  in 
oommnnion  oonld  not  be  required  to 
mijie  Yip  a  separate  title  by  confirmation 
to  her  share. 


»  M'Kie  V.  Dunbar,  1628,  M.  1788. 

•  M'Whirtery.  Miller,  1744,  M.  14,396. 
Compare  this  case  with  OgUvie  v.  His 
Majesties  Advooate,  1670,  M.  3916. 

^  Compare  Ersk.  3,  9,  30,  par.  4,  and 
cases  there  cited,  with  Alison  v.  SeoHaj/'s 
Crs.,  1802,  M.  8922. 

^  Ersk.  ut  supra, 

9  Bgerton  v.  Forbes,  27  Nov.  1812,  F.C.; 
Craigie  v.  OoMrdner,  12  June  1817,  F.C. 

i<>  MiUigwn  v.  MiUigan,  9  Feb.  1826,  4 
Sh.  432,  N.E.  438. 

^^  Chapter  II.,  Section  IV.  (Inter- 
national Law). 
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which  the  estate  is  to  be  administered.  In  conformity  with  this 
principle  it  is  held,  conversely,  that  probate  granted  by  a  foreign 
Court  does  not  vest  the  executor  with  a  title  of  administration  to 
the  personal  estate  situated  in  Scotland,  nor  does  it  prevent  the 
attachment  of  that  estate  by  executors-creditors.^ 

1606.  As  to  the  manner  of  obtaining  confirmation,  it  proceeds  Ancient  nrac- 
in  every  case  upon  an  inventory  of  the  executry  estate  given  up  toconfirmation 
by  the  executor  in  the  local  Court.    In  the  practice  of  the  ancient  SftST**'^ 
Ecclesiastical  Courts  it  was  requisite  that  the  inventory  should 

be  given  in  upon  oath,  and  that  it  should  include  the  whole  of 
the  moveable  estate.  In  case  of  failure,  the  next  of  kin,  or  others 
entitled  to  the  office  of  executor,  were  charged  to  confirm  at  the 
instance  of  the  procurator-fiscal  of  the  Court;  as  in  this  way 
only  could  the  right  of  the  clergy  to  their  shares  of  the  succession, 
called  Quots,  be  effectually  secured.  Notwithstanding  the  abolition 
of  quots,  the  practice  of  charging  the  next  of  kin  to  confirm  was 
continued  until  the  year  1690,  when  it  was  prohibited  by  Act  of 
Parliament.*  From  that  time  until  the  imposition  of  inventory 
duty,  it  was  considered  that  the  executor  did  not  lie  under  any 
obligation  to  confirm  to  more  of  the  estate  than  he  pleased.^ 

1607.  But  by  the  Eevenue  Statutes,  44  Geo.  lii.,  cap.  98,  section  By  statute, 
23,  and  48  Geo.  in.,  cap.  149,  section  38,  executors  applying  for  now  c^Jii'Sr* 
confirmation  are  required,  on  or  before  disposing  of  or  distributing  ^^^**i!. 
any  part  of  the  estate  or  effects,  or  uplifting  any  part  of  the  debts  deceased  ac- 
due  to  the  deceased,  and  at  all  events  within  six  calendar  months  in^itory. 
next  after  having  assumed  the  possession  or  management  thereof, 

in  whole  or  in  part,  and  before  confirmation,  to  exhibit  upon  oath 
or  solemn  affirmation  in  the  proper  Commissary  Court  in  Scotland 
a  full  and  true  inventory,  duly  stamped,  of  all  the  personal  or 
moveable  estate  and  effects  of  the  deceased  already  recovered  or 
known  to  be  existing,  distinguishing  what  is  situated  in  Scotland 
and  what  elsewhere,  together  with  any  testament  or  other  writing 
relating  to  the  disposal  of  such  estate  and  effects,  or  any  part 
thereof,  which  the  executor  exhibiting  the  inventory  shall  have  in 
his  custody  or  power ;  which  inventory,  together  with  the  testa- 
ment, if  any,  shall  be  recorded  in  the  books  of  the  Court  upon 
payment  of  the  ordinary  fees.    By  the  Act  of  Geo.  iv.,  for  the 


^  SndOCt  Trs.  v.  Cfrant,  27  Jime  1862, 
24  D.  1142. 

'  1690,  cap.  26.  It  is  also  dedaied 
"  that  where  apedal  assignationa  and  dis- 
poeitione  are  lawfully  made  by  the  defunct, 
though  neither  intimate  nor  made  publick 
in  his  lifetime,  they  shall  be  yet  good  and 
valid  rights  and  titlee  to  possees,  bruik. 


enjoy,  pursue,  or  defend,  albeit  the  sums 
of  money  or  goods  therein  contained  be 
not  oonBrmed  ;  without  prejudice  always 
to  the  competition  of  creditors  and  others, 
and  of  their  rights  and  diligences  as  for- 
merly before  the  making  hereof."  Ersk. 
3,  9,  33. 
'  Ersl^.  %U  Bupra. 
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Confirmatioii 
of  additional 
estate  not  in- 
cluded in  the 
original  in- 
ventory. 


Estate  in  tnut. 


Fonna  of  ob- 
taining con- 
firmatifon  now 
regulated  bv 
21  and  22  Vict., 
cap.  58. 


better  granting  of  Confirmations  in  Scotland,^  it  is  enacted  that 
every  person  requiring  confirmation  shall  confirm  the  whole  move- 
able estate  of  the  deceased  person  known  at  the  time,  to  which 
such  person  shall  make  oath ;  and  by  the  4th  section  it  is  pro- 
vided that^  in  the  case  of  confirmation  by  executors-creditors,  such 
confirmation  shall  be  limited  to  the  amount  of  the  debt  and  the 
sum  confirmed,  to  which  such  creditors  shall  make  oath. 

1608.  By  the  40th  section  of  the  Act  of  48  Geo.  iii.,  as  amended 
by  4  Geo.  iv.,  cap.  98,  and  16  and  17  Vict,  cap.  59,  section  8,  pro- 
vision is  made  for  the  case  of  estate  afterwards  discovered,  which 
is  not  included  in  the  first  inventory.  In  this  case  the  executor 
is  required  to  give  in  an  additional  inventory,  which  must  specify 
the  amount  of  the  whole  succession,  including  what  was  omitted 
by  accident  or  error  in  the  previous  paper.  By  a  later  Act,  money 
secured  on  heritable  property,  as  also  money  secured  by  bonds 
in  favour  of  heirs  and  assignees,  excluding  executors,  must  be 
scheduled  in  the  inventory ;  and  such  monies  are  chargeable  with 
stamp  duty  in  respect  of  such  inventory  or  equivalent  probate  or 
letters  of  administration.^  Funds  invested  in  the  name  of  the 
deceased  in  trust  do  not  fall  to  be  included  in  the  inventory  of 
his  estate,  because  such  funds  are  not  considered  to  be  a  part 
of  his  succession. 

1609.  The  procedure  to  be  followed  in  the  obtaining  confirma- 
tion of  personal  estate  is  now  regulated  by  21  and  22  Vict.,  cap. 
56,  as  amended  by  the  SheriflF  Courts  Act,  1876.  Under  the 
principal  Act,  executors  applying  for  confirmation  in  Scotland,  or 
probate  or  letters  of  administration  in  England  or  Ireland,  are 
required  to  confirm  or  prove  the  whole  personal  estate  of  the 
deceased  situated  within  the  United  Kingdom,  and  the  effect  of 
such  confirmation,  probate,  or  letters  of  administration  granted 
in  one  part  of  the  kingdom  is  extended  so  as  to  give  a  title  of 
administration  within  every  part  of  the  United  Kiagdom.'  By 
section  8  inventories  of  personal  estates  and  relative  testamentary 
writings  may  be  given  up  and  recorded  in,  and  confirmations  may 
be  granted  and  issued  by,  any  Gommidsary  Court  to  which  it  is 
competent  to  apply,  in  virtue  of  the  provisions  of  the  Act,  for  the 
appointment  of  an  executor-dative  to  the  deceased.^ 

^  4  Geo.  IV.,  cap.  98,  §  8.  *  The  Statute  applies  to  every  deacrip- 

'  23  and  24  Yiot,  cap.  15,  §  6.  tion  of  exeouton ;  and  there  is  nothing 

'  The  circumstance  that  oonfirmation      in  the  procedure  in  confirmations  of  eze- 


is  taken  ont  in  a  Sheriff  Court  does  not 
of  itself  sulDJect  the  executors  to  the  juris- 
diction of  that  Oourt ;  but  it  was  ob- 
served that  there  might  be  sach  juris- 
diction where  there  was  a  sole  executor 
resident  in  the  county, — ffaUiday's  ^crs,, 
1886, 14  B.  251. 


enters  ad  omtMa,  &c.  which  seems  to 
caU  for  special  notice  ;  the  nature  of  the 
office  and  estate  of  such  executors  having 
been  fuUy  considered  in  the  preceding 
chapter  with  reference  to  the  Statutes 
and  practice. 
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1610.  The  Statute  deals,  in  the  next  place,  with  the  effect  to    chaftu  l. 
he  given  to  probate  and  confirmation  by  the  Courts  of  other  parts  Confirmation  ~ 
of  the  kingdom.     By  section  9  it  is  provided  that  "  it  shall  be  com-  JJJ22l2i't*^r. 
petent  to  include  in  the  inventory  of  the  personal  estate  and  effects  sonai  esute  in 
of  any  person  who  shall  have  died  domiciled  in  Scotland  any  per-  ireLid.  " 
sonal  estate  or  effects  of  the  deceased  situated  in  England,  or  in  Ire- 
land, or  both ;  provided  that  the  person  applying  for  confirmation 

shall  satisfy  the  Commissary,  and  that  the  Commissary  shall  by  his 
interlocutor  find  that  the  deceased  died  domiciled  in  Scotland, 
which  interlocutor  shall  be  conclusive  evidence  of  the  fact  of 
domicile."  A  different  (and,  as  observed  by  the  late  Lord  Presi- 
dent, a  somewhat  loose)  practice  was  introduced  by  the  Sheriff 
Courts  Act,  1876,  according  to  which  a  statement  in  the  affidavit 
accompanying  the  inventory  to  the  effect  that  the  deceased  had  his 
domicile  in  Scotland  is  "  a  sufficient  warrant  for  the  sheriff-clerk  to 
insert  in  the  confirmation,  or  to  note  therein  and  sign,  a  statement 
that  the  deceased  died  domiciled  in  Scotland,  and  such  statement 
shall  have  the  same  effect  as  a  certified  copy  interlocutor  finding 
that  the  deceased  person  died  domiciled  in  Scotland."  It  can 
hardly  be  doubted  that  where  an  appeal  is  taken  to  the  Court  of 
Session  by  a  competing  party,  the  Court  has  power  to  inquire  into 
the  fact  of  the  domicile  of  the  deceased.^ 

1611.  Section  12  of  the  principal  Act  provides  that "  when  any  Confirmation, 
confirmation  of  the  executor  of  a  person  who  shall  in  manner  afore-  witiTthe  mai 
said  be  found  to  have  died  domiciled  in  Scotland,  which  includes,  °f  ^^'J^ 
beside  the  personal  estate  situated  in  Scotland,  also  personal  estate  England,  to 
situated  in  England,  shall  be  produced  in  the  principal  Court  of  of  probate.  ^ 
Probate  in  England,  and  a  copy  thereof  deposited  with  the  Begis- 

trar,  together  with  a  certified  copy  of  the  interlocutor  of  the  Com- 
missary finding  that  such  deceased  person  died  domiciled  in  Scot- 
land, such  confirmation  shall  be  sealed  with  the  seal  of  the  said 
Courts  and  returned  to  the  person  producing  the  same,  and  shall 
thereafter  have  the  like  force  and  effect  in  England  as  if  a  probate 
or  letters  of  administration,  as  the  case  may  be,  had  been  granted 
by  the  said  Court  of  Probate."  ^    Similar  provisions  are  by  sections 


1  In  tho  caee  of  HamiUon  v.  Hardie, 
1888,  16  R.  191,  the  ayermentB  on  the 
■iibjeot  of  domicile  were  held  to  be  in- 
snfBdent,  and  there  ia  nothing  in  the 
opmiona  to  snggest  a  doubt  that  on  proper 
oanie  shown  the  facta  wocQd  be  inquired 
into. 

'  In  Hawarden  ▼.  DwUop,  81  L.J. 
Pr.  k  Mat.  17,  Sir  0.  OrenweU  doubted 
whether,  under  this  olaiiBe,  the  interlooa- 
tor  of  the  Commiwary  waa  conolniive  on 


the  question  of  domioile.  The  objeot  of 
the  Statute  was,  he  thought,  to  render  an 
application  for  probate  unnecessary,  but 
not  to  exclude  the  parties  from  a  hearing 
in  the  Court  if  desired.  This  conclusion 
would  also  follow  from  the  dedsion  in 
Wkifflgn  V.  Lees,  1872,  10  Macph.  797, 
because  one  of  the  reasons  for  refusing 
ancillary  administration  in  that  case  was 
that  the  defunct  had  not  in  fact  an  English 
domioilsb 


876  OF  CONFIRMATION. 

oHAFTBB  L.  13  Eiid  14  applied  to  the  case  of  confirmation  to  the  estate  of  a 
idemnsio  person  who  had  died  domiciled  in  Scotland,  which  includes,  besides 
Ireland.  ^j^^  personal  estate  situated  in  Scotland,  also  personal  estate  situ- 

ated in  Ireland,  on  such  confirmation  being  produced  in  the  Court 
of  Probate  in  Dublin ;  and  to  the  case  of  probate  granted  in  Eng- 
land or  Ireland  and  certified  in  Scotland.^ 
Rpobate,  letters       1612.  By  section  15  of  the  principal  Act  it  is  provided,  that 
tion.   inven-    where  the  deceased  shall  be  stated  in  the  probate  or  letters  of 
appUMWe  to    administration  to  have  been  domiciled  in  England  or  in  Ireland,  as 
United  King-    the  casc  may  be,  such  probate  or  letters  shall,  for  the  purpose  of 
poseofcoUect-  securing  payment  of  the  full  stamp  duties,  be  considered  to  be 
ing  duties.       granted  for  the  whole  of  the  personal  and  moveable  estate  of  the 
deceased  in  the  United  Eliugdom,  within  the  meaning  of  the  Act 
55  Geo.  m.,  cap.  184,  and  of  all  other  Acts  relating  to  stamp 
duties  on  probates  and  letters  of  administration  in  England  and 
Ireland  respectively ;  and  the  affidavit  required  by  law  to  be  made 
on  applying  for  probate  or  letters  of  administration  in  England  or 
Ireland  as  to  the  value  of  the  estate  and  effects  of  the  deceased ; 
and  also  where  the  Commissary  shall  find  that  the  deceased  was 
domiciled  in  Scotland, — ^the  inventory  to  be  exhibited  and  recorded 
in  the  proper  Commissary  Court  in  Scotland  before  obtaining  confir- 
mation, or  intromitting  with  or  entering  upon  the  possession  and 
management  of  the  estate  in  Scotland,  shall  respectively  extend 
to  and  include  the  whole  of  the  personal  and  moveable  estate  of 
the  deceased  person  in  the  United  Kingdom,  and  the  value  thereof ; 
.  and  the  stamp  duties  for  the  time  being  chargeable  on  probates  and 
letters  of  administration  and  on  inventories  respectively  shall  be 
chargeable  upon  any  probate  or  letters  of  administration  to  be 
granted  and  any  inventory  to  be  exhibited  and  recorded  as  afore- 
said respectively,  for  the  whole  of  the  personal  and  moveable  estate 
of  the  deceased  in  the  United  Kingdom,  and  the  value  thereof ;  and 
the  said  affidavit  shall  also  separately  specify  the  value  of  the  said 
Affidavit  of      estate  and  effects  in  Scotland.    And  section  17  provides,  that  in 

domicile  ac-  v  !•/•  i_i.  ij.^  uj***^ 

cording  to  be-  8,ny  casc  where,  on  applying  for  probate  or  letters  of  admmistra- 
lief,  sufficient    ^Jqjj  {^  gj^j^jj  \yQ  required  to  be  stated  that  the  deceased  was  domi- 

lor  purposes  oi  '  ^ 

probate  or  con-  cilcd  in  England  or  in  Ireland,  the  affidavit  shall  specify  the  fact 
according  to  the  deponent's  belief,  which  shall  be  sufficient  to 
authorise  the  same  to  be  stated  in  the  probate  or  letters  of  admini- 
stration. By  this  section  it  is  also  provided  that  any  such  state- 
ment, and  the  interlocutor  of  the  Commissary  finding  that  the 
deceased  was  domiciled  in  Scotland,  shall  be  evidence  and  have 
effect  for  the  like  purposes. 

1613.  By  an  amending  Act,  22  Vict,  cap.  30,  all  persons  who, 

1  See  also  the  42d  and  43d  aectionB  of  the  Sheriff  Courts  Aat,  1S76. 
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in  reliaiice  on  such  probates  or  confirmations,  sealed  or  indorsed  as  oHAFm  l. 
aforesaid,  shall  make  any  payment  or  transfer  are  indemnified 
against  the  consequence  of  defects  affecting  the  validity  of  such 
instruments.  It  may  here  suffice  to  give  a  reference  to  two 
Statutes  regulating  the  confirmation  of  estates  of  small  value. 
They  are  38  and  39  Vict.,  cap.  41,  and  39  and  40  Vict,  cap.  24. 

1614.  As  holograph  wills  are  not  probative,  it  might  be  sup-  conflnnation 
posed  that  such  wills  ought  to  be  proved  to  be  in  the  testator's  ^Jj?**"^** 
handwriting  as  a  condition  of  granting  confirmation  to  the  executor- 
nominate.     But  it  has  been  the  practice  to  grant  confirmation  of 
wills  purporting  to  be  holograph  without  proof  of  the  handwriting 
where  the  application  is  unopposed.     In  a  case  where  the  compe- 
tency of  this  practice  came  to  be  considered,  the  Court,  while 
agreed  that  the  practice  was  logically  indefensible,  held  that  it 
must  be  followed.^    With  respect  to  confirmations  of  foreign  wills,  confimatioii 
the  practice  in  the  Commissary  Court  of  Edinburgh  is  to  receive  ®^*^'*"^^*^^*- 
and  record  an  official  copy,  if  it  has  been  proved  in  the  country 
from  which  it  comes.     If  it  has  not  been  already  proved,  the 
original  will  must  be  produced.     In  either  case,  the  will,  if  ex- 
pressed in  a  foreign  language,  must  be  accompanied  with  a  trans- 
lation ;  and  in  doubtful  cases  the  Commissary  Clerk  is  authorised 
to  call  for  an  opinion  by  a  barrister  of  the  foreign  country,  certifying 
that  the  will  is  valid  and  executed  in  conformity  with  the  laws  of 
that  country.^ 

1616.  Where  a  representative  is  to  confirm  to  a  person  who  has  Double  confir- 
died  unconfirmed,  a  double  confirmation  is  necessary.     In  cases  of  matio?  req»i- 

.  "^  .    site  where  im- 

testate  succession,  the  executor  (or  assignee)  of  an  executor-nomi-  mediate  repre- 
nate  who  has  died  without  confirming,  confirms  first  to  the  execu-  uJcon^nncd*; 
tor-nominate  deceased  from  whom  his  title  is  immediately  derived, 
giving  up  in  his  inventory  the  beneficial  interest  which  the  deceased 
executor-nominate  had  in  the  estate  of  his  ancestor ;  and  then,  in 
the  second  place,  he  confirms  to  that  ancestor,  as  disponee  or  exe- 
cutor-creditor, giving  up  in  the  inventory  the  debts  or  effects  to 
which  he  means  to  make  up  a  title.     As  to  intestate  succession,  except  in  the 
the  relation  of  the  applicant  or  second  executor  to  the  remoter  ^^.^'*^*^fi'" 
ancestor  is  in  substance  the  same;  but,  as  the  Statute  of  Geo.  iv.  next  of  ^. 
gives  to  such  second  executor  or  representative  the  right  to  confirm 
"  in  the  same  manner  as  the  next  of  kin  are  entitled  to  be  confirmed 


1  CrantUm  Petr.,  1890,  17  B.  410. 

'  In  England  the  practice  appears  to 
be  to  grant  probftte  of  a  translation  of  the 
will  alone ;  a  practice  which  seems  open  to 
serious  exception.  In  W^ie  v.  Enohinf 
29  L.  J.  Ch.  841,  it  was  doubted  whetiier 
the  Gonrt  had  power   to  question  the 


accuracy  of  the  transhbtion,  as  the  original 
had  not  been  proved.  However,  the 
Lords  Justices  put  some  questions  to  wit- 
nesses acquainted  with  the  language  of 
the  will,  and  being  satisfied  that  the  trans- 
lation was  accurate,  it  became  unnecessary 
to  consider  the  question  of  competency. 
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cHAFnniL.    immediately  on  the  intestate's  death/'  it  is,  on  this  ground,  the 
practice  to  confirm  at  once. 
ConfinnAtion  1616.  With  reference  to  the  necessity  of  confirmation  to  perfect 

to  give?tiSe    ^^^  executor's  administrative  title,  a  distinction  has  been  recognised 
to  sae.  between  the  title  to  sue  and  the  title  to  discharge.    Under  the  old 

law  an  executor-nominate  or  executor-dative,  who  was  desirous  of 
avoiding  the  expense  of  confirming  doubtful  debts,  might  obtain 
from  the  Commissaiy  a  license  to  sue  for  payment,  which  was 
granted  upon  the  condition  that  he  should  confirm  before  decree  of 
payment.^  But  in  modem  practice  an  executor  nominate  or  dative 
is  held  to  have  a  title  to  sue  in  virtue  of  his  appointment,  subject 
to  the  condition  of  confirming  the  debt  before  extract.*  "  A  general 
disposition  unconfirmed,"  as  observed  by  Lord  Ivoiy,  "  is  a  license 
to  sue,  and  so  is  a  decree-dative.  The  title  which  the  trustees  have, 
though  not  a  title  to  discharge,  nor  under  which  payment  could  be 
enforced,  is  in  many  respects  a  perfectly  legal  title,  and  is  so  re- 
cognised in  law,  and  may  have  a  retro-active  effect  at  any  time  before 
extract,  even  to  the  effect  of  legalising  intermediate  diligence,  which 
otherwise  would  be  imperfect*  The  debtor  seems  to  be  entitled 
to  require  that  the  condition  to  confirm  before  extract  should  be 
inserted  in  the  decree.*  The  rule  extends  to  executors-creditors.*^ 
Where  an  executor  died  after  obtaining  decree,  and  without  having 
confirmed,  it  was  held  that  the  fund  which  was  the  subject  of  the 
decree  could  not  be  taken  up  by  his  representatives  as  in  bonis  of 
the  executor ;  and  that  the  proper  course  for  the  representatives 
was  to  appear  in  the  process,  and  to  obtain  a  decemiture  in  their 
own  names.  Baron  Hume,  who  reports  the  case,  observes  that  a 
judgment  thus  qualified,  and  obtained  on  the  title  of  a  decree- 
dative,  which  evanishes  by  the  death  of  the  pursuer  unconfirmed, 
is  to  be  considered  as  truly  no  decree ;  so  that  the  next  of  kin  may 
still  appear  and  have  a  transference,  as  in  the  case  of  a  depending 
action.® 

1617.  Confirmation,  however,  is  necessary  to  vest  the  executor 
with  a  title  to  discharge ;  and  where  an  executor  sues  for  full  pay- 


Debtor  is  en- 
titled to  re- 
quire confir- 


1  Erak.  8,  9,  89. 

3  Bones  v.  Morriton,  21  Dec.  1866,  5 
Macph.  240 ;  Chalmers*  Trs.  v.  Watson,  12 
May  1860,  22  D.  1060  ;  Stevenson  v.  Mae- 
laren,  1800,  Home,  171.  A  foreign  ap- 
pointment is  a  BufBoient  title  to  sue,  but 
its  authenticity  must  be  attested  by  the 
signature  of  a  notaiy,  British  consul,  or 
resident  official  of  the  locality, — Disbrow  ▼. 
Maekintosk,  27  Nov.  1852, 15  D.  128.  A 
decree  obtained  by  next  of  kin  who  have 
not  been  appointed  executors  or  obtained 


administration  from  a  competent  court  is 
bad,  and  no  execution  can  follow  upon  it, — 
Afaleolm  ▼.  Dicky  8  Nov.  1866,  5  Macph. 
18. 
»  22  D.  1064. 

*  ^^  ▼•  Ferguson,  6  July  1842,  4  D. 
1482. 

^  MaiUand  v.  CoekerdL,  23  Nov.  1827, 
6  Sh.  109 ;  Dickwn  v.  Barbour,  27  May 
1828,  6  Sh.  856. 

*  Stevenson  v.  M^Lartn,  siwpra. 
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ment  of  a  debt  which  he  has  valued  in  the  inventory  below  its  true    chaptbel. 
value,  he  may  be  required  before  payment  to  make  an  addition  to  mation  before 
the  inventory,  and  to  pay  duty  on  the  excess.^    A  debtor  who  pays  JJ22°tor?  *^* 
to  an  executor  or  next  of  kin  unconfirmed  takes  the  risk  of  his 
title ;  and  if  the  latter  is  found  not  to  have  the  substantial  right, 
any  other  person  having  a  right  and  lawfully  obtaining  confirma- 
tion may  compel  the  debtor  to  pay  over  again.*    The  rule  is  subject 
to  the  exceptions  noticed  in  treating  of  the  vesting  of  the  succes- 
sion by  confirmation  under  the  common  law ;.  for,  as  confirmation 
was  dispensed  with  in  the  case  of  subjects  specially  assigned  to  the 
executor,  or  reduced  into  possession  without  the  necessity  of  l^al 
process,  the  possession  from  which  his  title  was  derived  was  also 
deemed  a  sufficient  title  for  the  granting  of  discharges.'    A  general 
disposition,  though  sufficient  by  the  common  law  to  vest  the  bene- 
ficiary interest,  is  not  in  itself  a  title  of  administration.^ 


1  Wiaiamton  ▼.  Frater,  13  Nov.  1832, 
11  Sb.  7  ;  Brman  ▼.  MoffcUy  16  Dec  1853, 
16  D.  225. 

»  Taylor  v.  Sir  Wm.  Forbes  and  Co.,  9 
June  1827,  5  Sh.  785,  N.E.  732  ;  Buch- 
anan y.  Royal  Bank  of  SeoUand,  3  Nov. 
1842,  5  D.  211. 

'  See  §  1604  supra,  and  auihoritieB 
there  cited ;  also  Blder  v.  Marshall^  3  Dec. 
1830,  9  Sh.  133.     To  this  rule  may  alao 


be  referred  the  cases  where  an  executor's 
title  has  been. held  sufficiently  established 
without  confirmation  by  the  granting  of 
bonds  of  corroboration, —  Watson  v.  Mar- 
shaa,  1782,  M.  7009  ;  or  the  payment  of 
interest  on  the  debt, — Bobertson  v.  OU- 
christ,  25  Jan.  1828,  6  Sh.  446. 

*  See    DobU  v.    Oliphant,    1707,    M. 
14,390  ;  Robertson  v.  Oilehrist,  supra. 
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1.  Capacity     to    act    (Minority, 

Marriage,  &o.) 

2.  Disability  to  enter  into  Per- 

sonal Contracts. 


3.  Office   is    Joint    and   trans- 

missible TO  Survivors. 

4.  Trustees   act   by   a   Majority 

(Rights  of  a  Minority). 

5.  Office  cannot  be  delegated. 


SECTION  I. 


Office  not  sub- 
ject to  any 
special  dis- 
qualifying 
rules. 


The  Crown 
may  be  trus- 
tee. e.g.i  of  an 
endowment. 


Bodies  corpo- 
rate. 


Capacity  to  act  (Minority,  Marriage,  &c.). 

1618.  It  may  be  affirmed  as  a  general  principle  that  the  law  of 
Scotland  imposes  no  restrictions  on  the  power  of  the  subject  to 
accept  a  trust  and  to  execute  its  purposes,  excepting  such  as  arise 
from  the  incapacity  of  the  grantee,  or  the  illegality  of  the  purposes 
of  the  conveyance.  It  is  no  disqualification  that  the  trustee  takes 
a  beneficiary  interest  under  the  instrument  declaring  the  trust ; 
indeed,  if  beneficiaries  were  held  to  be  disqualified  from  acting  as 
trustees,  it  would  be  impossible  in  many  cases  to  obtain  the  services 
of  persons  willing  to  undertake  the  responsibilities  of  the  office. 

1619.  The  Crown  may  exercise  the  functions  of  a  private 
trustee,  if  nominated  to  the  office.  This  is  assumed  in  the  English 
authorities ;  and  there  is  no  principle  of  Scottish  law  tending  to 
exclude  the  title  of  the  Crown  as  a  fiduciary.^  For  example,  if  a 
testator  endow  a  college  or  a  university  chair,  and  vest  the  right 
of  appointing  professors  in  the  Crown,  that  would  obviously  be  a 
valid  and  operative  trust;  though  the  Crown,  like  any  other 
trustee,  might  think  proper  to  decline  accepting  the  patronage. 

1620.  Under  the  general  law  of  the  United  Kingdom  corpora- 
tions may  act  as  trustees.  In  the  cases  of  charitable  trusts  and 
institutions  for  which  it  is  desired  to  establish  a  perpetual  endow- 
ment, it  is  usual  to  vest  the  management  of  the  trust  property  in 
municipal  bodies  or  other  corporations  interested  in  the  welfare 
of  the  locality.^    The  object  is  sometimes  sought  to  be  attained  by 


1  See  M'Kemie  v.  M'DonM,  1786, 
Elchiee,  "Trust,"  No.  4. 

'  Tradn  of  Edin,  v.  Oovs.  of  fferiot'i 
Hospital,  3  June  1836, 14  Sh.  878  ;  Mags. 


of  Invemeu  v.  M'IrUosk,  4  Mar.  1824,  2 
Sh.  769,  N.E.  689;  Murdoch  v.  Mag$. 
and  Mins.  of  Glasgow,  30  Nov.  1827,  6 
Sh.  186 ;  Gordon's  Hospital  v.  Mins.  of 
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vesting  in  certain  public  bodies  the  power  of  nominating  one  or  ghaftbr  u. 
more  of  their  number  to  be  trustees  in  perpetuity.  "Where  a 
testator  has  omitted  to  name  trustees  for  the  execution  of  a 
charity,  the  magistrates  of  the  town  to  which  the  bequest  is  left 
have  been  held  entitled  to  bring  an  action  to  have  the  trust  pur- 
poses declared,  and  a  scheme  of  management  approved  by  the 
Court^  The  Sheriff  and  Sheriff-Clerk  of  a  county  town  were  found 
to  be  entitled  to  bring  an  action  for  the  administration  of  a 
charitable  bequest  which  was  entrusted  in  general  terms  to  the 
care  of  "  the  two  highest  civil  officers  of  the  town."  *  It  is  not 
easy  to  define  the  nature  and  extent  of  the  fiduciary  relation  which 
devolves  on  local  authorities  in  cases  of  this  nature.  But  if  they 
are  bound  to  see  to  the  right  appropriation  of  the  trust-funds  in 
the  outset,  it  seems  reasonable  also  to  conclude  that  they  have 
an  interest  to  see  to  the  administration  of  the  trust-estate  so  long 
as  its  puiposes  remain  unfulfilled. 

1621.  The  common  law  capacity  of  a  corporation  to  sustain  incorporated 
the  fiduciary  character  does  not  extend  to  trading  corporations.  *^™p*'**®''- 
This  doctrine  is  expressly  recognised  in  the  case  of  the  Bank  of 
England,'  and  it  may  be  applied  to  companies  incorporated  by  Act 

of  Parliament,  on  the  principle  that  such  companies  exist  only  for 
the  purposes  declared  in  the  act  of  incorporation,  and  have  no 
power  to  bind  themselves  to  the  performance  of  extraneous  duties. 

1622.  A  married  woman  may  be  a  trustee  and  executor,  and  Whether  mar- 
may  take  part  in  the  active  duties  of  the  office ;  *  but,  except  in  "iSbnS^!^  * 
the  case  of  a  lady  who  is  a  member  of  the  truster's  family,  it  is 

better  to  avoid  such  a  selection.    The  dictum  in  Staddart's  case, 
that  there  is  "  no  sinking  of  the  rational  person  by  marriage,"  is 
not  an  answer  to  all  objections.    It  is  to  be  observed  that  where 
responsibility  is  incurred  to  third  parties  as  a  consequence  of  the  Whether  the 
wife's  administration,  the  husband  is  the  only  responsible  party,  sponsibtefo? 
Hence  arises  a  difficulty  in  determining  the  limits  of  a  married  ™*^^^*^® 
lady's  authority  as  trustee,  on  principles  consistent  with  justice  to  capacity  of  a 
the  husband,  and  due  responsibility  for  the  execution  of  the  trust. 
It  has  been  said  that  a  married  lady  cannot  sue  in  the  capacity  of 


trustee. 


J&mieen,  8  July  1881,  9  Sh.  909;  Oard- 
ner  t.  Triniiy  ffou$e  of  Leith,  23  Jan. 
1845,  7  D.  286. 

1  See  Skepherd  and  OraM  v.  Oonndl, 
17  D.  616  ;  BUukwood  ▼.  MUnt,  dted  in 
17  D.  619 ;  Mas$.  of  Dundee  v.  Lindeay 
amd  Morriiy  8  Macq.  166  ;  sequel,  28  D. 
498. 

>  Boe  ▼.  Andereony  11  Nov.  1867,  20 
D.  11. 

'  Fomeriy  the  Bank  was  obliged  to 


enter  extracts  from  wills  in  its  books ; 
bnt  now,  by  8  and  9  Vict,  cap.  97,  the 
executors  or  administrators  are  entitled 
to  transfer  stock  on  producing  extract 
probate  or  letters  of  administration. 

*  Stoddofi  V.  Rutherford,  80  June 
1812,  F.C.  ;  Darling  Y.  WaUon,  14  Jan. 
1824»  2  Sb.  607,  N.E.  619,  aflSrmed 
11  May  1826,  1  W.  ft  S.  188 ;  Laird 
V.  Miln,  16  Nov.  1883,  12  Bb.  64. 
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cHAPTOLi.  trustee  without  the  consent  of  her  husband ;  ^  but  it  is  not  said 
that  he  is  to  be  responsible  for  giving  or  for  withholding  his  eon- 
sent.  It  does  not  seem  consistent  with  the  intentions  of  a  testator 
that  any  constraint  should  be  laid  on  the  discretion  of  his  trustees 
by  a  person  who  is  not  bound  by  the  trusty  and  whose  interest 
in  interfering  extends  no  further  than  to  keep  himself  clear  of 
pecuniary  liability.  It  seems  unfair,  on  the  other  hand,  and 
opposed  to  legal  principle,  to  hold  the  husband  liable  for  the  wife's 
breach  of  trust,  or  for  the  expenses  of  litigation,  if  her  administra- 
tion of  the  trust  is  valid  irrespective  of  his  consent.  The  hardship 
is  equally  great  whether  the  loss  is  borne  by  the  beneficiaries  or 
by  the  non-consenting  husband. 
Husband  may  1623.  It  has  been  held  that  a  man  is  entitled  to  prohibit  his 
to'hiB  wife's  ac-  ^^^  ^^  limine  from  accepting  the  oflBce  of  trustee.*  In  the  case  of 
c«p<j^.ofthe  her  having  been  appointed  when  single,  it  has  not  been  decided 
that  he  is  entitled  to  insist  upon  her  retirement  from  the  office ; 
but  the  import  of  the  cases  already  cited,  and  of  the  English  case 
of  Lake?  is  favourable  to  such  a  view  of  the  husband's  rights.* 
The  duties  of  executor  are  usually  of  a  simpler  and  less  onerous 
character  than  those  of  a  trustee,  and  there  are  cases  in  which  a 
married  woman  (e.g,,  as  sole  next  of  kin)  may  with  advantage 
undertake  the  administration  of  an  executry  estate. 
Papiiiarity.  1624.  A  pupil  is  of  course  incapable  of  being  a  trustee  or 

Menteiinca-  exccutor,  for  his  coDScnt  is  necessary  to  the  constitution  of  the 
relation  of  trust ;  and  such  consent  a  pupil,  equally  with  an  insane 
person,  is  considered  to  be  incapable  of  granting.  The  doctrine 
has  been  recognised  in  the  case  of  a  pupil  professing  to  enter  into 
a  partnership — a  relation  which  is  constituted  by  consent,  and 
implies  capacity;^  and  the  same  considerations  are  applicable  to 
the  office  of  trustee.  Where  a  trustee  became  incapable  of  acting 
by  reason  of  mental  incapacity,  the  Court  granted  power  to  his 
curator  to  resign  the  trusteeship  on  behalf  of  his  ward.® 
Minority :  1626.  The  Same  objection  does  not  apply  to  the  case  of  the 

J^^®*^®^^^J|^^"  appointment  of  a  minor  trustee.     Such  an  appointment  is  objec- 
abiiity.  tionablc,  however,  on  the  grounds  already  considered  in  relation 

to  married  women, — i,e.,  because  the  minor  is  subject  to  the  control 
and  interference  of  guardians,  and  is  therefore  not  free  to  exercise 

^  Laird  ▼.    iftZn,    ncpra^    per   Lord  appointment  is   made  before   mairiage, 

Glenlee.  and  the  truster  survives  that  event,  and 

^  Sioddafi  v.  Mutherford,  wpra,  is  awaro  of  it,  without  altering  tiie  nomi- 

*  Lake  v.  De  Lambert^  4  Yes.  595,  per  nation,  he  is  held  to  oontinue  it  inten- 

Lord  Loughborough.  tionally. 

4  « The  nomination  of  a   woman    as  ^  Afacatday  v.  Benny,  15  Feb.  1808. 

trustee,"  says  Bell  (1  Com.  22),  **  seems  <  Laidlaw  Petr.,  1882, 10  R.  180. 
to  fall  with  her  marriage  ;  but  where  the 
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his  own  discretioiL  The  case  is  not  one  of  frequent  occurrence,  cbamrm. 
as  people  are  not  likely  to  entrust  the  management  of  their  pro- 
perty to  persons  who  are  too  young  to  have  power  over  their  own. 
A  father  may,  however,  nominate  his  son  as  his  testamentary 
trustee,  in  the  expectation  of  surviving  the  period  of  his  son's 
minority,  and  other  cases  may  easily  be  figured.  If  such  an 
appointment  is  incompetent,  it  must  be  on  the  ground  that  a.minor 
is  considered  not  to  possess  the  requisite  discretion ;  and  on  this 
ground  it  has  been  held  that  a  minor  cannot  lawfully  be  appointed 
a  trustee  on  a  sequestrated  estate,^  or  a  judicial  factor.  On  the 
other  hand,  a  minor  may  execute  faculties  under  an  entail,  or 
consent  to  a  disentail  in  certain  cases;  he  may  sell,  lease,  or 
burden  his  property ;  and  he  may  even  present  to  a  living, 
whether  he  have  or  have  not  curators.*  Notwithstanding  some 
dicta  to  a  contrary  efifect,'  a  minor  may  therefore  be  presumed  to 
have  discretion,  in  a  legal  sense,  for  the  performance  of  the  duties 
of  a  trustee.  It  has  been  decided  that  minors  are  entitled  to  be 
decerned  executors-dative,  and  to  grant  discharges  in  that  capacity.^ 
In  practice,  where  minors  are  appointed  testamentary  trustees,  their 
power  of  acting  is  declared  to  be  suspended  until  the  attainment 
of  majority.* 

1626.  In  the  event  of  a  minor  trustee  being  induced  to  join  in  LUbiuty  of 
deeds  prejudicial  to  his  interests,  the  trustees  might  be  subjected  ™"®'  trustee, 
to  the  inconvenience  of  having  to  defend  their  administration  in  a 
reduction  on  the  ground  of  minority  and  lesion.    The  liability  to 

such  proceedings  is  perhaps  a  sufficient  reason  why  trustees  should 
hesitate  to  enter  on  the  management  of  property  in  conjunction 
with  a  minor  trustee.  From  the  inconveniences  attending  the 
appointment  of  a  minor  as  trustee,  there  arises  a  strong  pre- 
simiption  that  property  given  to  a  minor  is  intended  to  be  taken 
beneficially. 

1627.  Aliens  may   be,  and  not  infrequently  are,   appointed  Alienage, 
trustees  ;  but  it  must  be  remembered  that  a  disposition  of  heritage 

to  an  alien  is  void.  Such  persons  accordingly  are  disqualified 
from  acting  as  trustees  for  the  administration  or  distribution  of 
heritable  property.  An  alien  enemy  is  incapable  of  accepting  a 
trust,  as  by  the  law  of  nations  he  has  no  persona  standi  injttdicio, 

^  Threshie  Petr.,  30  May  1815,  F.C.  appointed  by  the  Court  of  Ghanoery  in 

'  Bmen  v.  JohntUme^  9  June  1880,  8  the  room  of  an  infant  trustee  nominated 

Sh.  899.  by  the  testator,  the  appointment  id  made 

s  Wi^ie  Pebr.,  28  Jmie  1850,  12  D.  subject  to  the  right  of  the  infant  to  be 

1110  ;  SJumki  v.  AtOoen,  8  Sh.  689.  restored  to  the  trusteeship  on  his  coming 

*  Johmton  ▼.  Lowden,  15  Feb.  1888,  of  age,— in  re  Shdmerdine,  83  L.J.  Gh. 

16  Sh.  541.  474. 

ft  In  England)  when  a  new  trustee  is 
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1628.  It  is  observed  by  Forsyth,  on  the  authority  of  an  old 
Crime  and  case,^  that  a  conviction  for  high  treason  forms  the  sole  recognised 
outlawry.  disqualification  on  the  ground  of  crime.^  It  may  be  added  that  there 
is  no  authority  for  holding  that  convictions  for  other  infamous 
crimes  do  not  disqualify.  A  sentence  of  outlawry  must  of  necessity 
operate  as  a  bar  to  the  acceptance  of  a  trust ;  and  it  is  but  reason- 
able to  presume  that  the  acceptance  of  a  trust  by  a  party  under- 
going punishment  for  crime  would  be  void.  The  question  is  not  of 
practical  importance,  because  any  circumstance  raising  a  suspicion 
of  want  of  integrity  or  capacity  for  the  performance  of  the  duties 
of  a  trustee  may  be  made  the  ground  of  an  application  to  the  Court 
for  the  sequestration  of  the  trust-estate  and  the  removal  of  the 
trustee. 
Selection  of  a  1629.  It  has  been  considered  that  the  appointment  of  a  sole 
liwfS^toisteeB,  trustee  is  the  most  eligible  form  of  appointment  for  the  settlement 
of  an  insolvency  or  bankruptcy.*  The  objects  of  the  trust,  which 
are  the  immediate  recovery  of  assets  and  the  distribution  of  the 
proceeds,  cannot  be  so  well  accomplished  where  the  administration 
is  impeded  by  divided  counsels ;  and  despatch  is  of  more  conse- 
quence to  the  creditors  than  the  most  perfect  security.  But  where 
a  continuing  management  is  contemplated,  as  in  family  settlements 
and  trusts  for  the  management  of  property,  it  is  desirable  to  unite 
the  discretion  and  trustworthy  qualities  of  several  trustees.*  To 
guard  against  possible  danger  to  the  estate  (which  may  happen, 
without  wilful  dishonesty,  in  the  event  of  a  sole  trustee  being  over- 
taken by  a  sudden  reverse  of  fortune),  provision  should  be  made 
for  keeping  the  trust  full  by  assumption. 


SECTION  IL 

Disability  to  enter  into  Personal  Transactions  with 

THE  Trust. 


Trust  a  gratui- 
tous function. 
Exception  in 
the  case  of 
trustees  for 
creditors. 


1630.  Trust,  in  the  eye  of  the  law,  is  regarded  as  a  gratuitous 
office,  being  in  this  respect  analogous  to  the  Civil  Law  contract  of 
mandate.^     At  one  time  this  doctrine  was  applied  to  trusts  in 

»  BeU'8  Pr.  §  1998,  1. 

«  BeU*8  Pr.  §  1953,  2. 

B  Stair  1, 12,  5  ;  Erak.  8,  S,  82  ;  BeU's 
Pr.  §§  1998-5.  Although  not  entitled  to 
ohaige  for  servioee  performed  perBonaUy, 
tmstees  have,  of  course^  the  right  to  trans- 
act the  businees  of  the  trust  through  an 
agent,  and  to  take  credit  for  the  re- 
moneratioQ  paid  to  him, — ffay  y.  ^truiy, 
19  Feb.  1861,  28  D.  694. 


1  Mackenzie  v.  M'Donald,  1736,  Elch. 
"Trusts,"  No.  4.  Where  a  testator 
devised  real  estate  to  his  wife  and  an 
alien  upon  trust  to  sell,  and  the  alien 
trustee  afterwards  obtained  an  act  of 
naturalisation,  it  was  held  that  the  act 
did  not  operate  retrospectively  so  as  to 
vatidate  the  title  of  a  purchaser  of  the 
trast^tate  (Fish  ▼.  Klein,  2  Mer.  431). 

*  Forsyth  on  Trusts,  p.  98. 
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insolvency  ;*  "but  since  it  has  been  found  by  experience  that  trusts  qb after  u. 
of  this  nature  are  best  managed  by  professional  persons,  bound 
to  give  continuous  attention  to  their  affairs,  it  has  been  usual  to 
stipulate  for  the  remuneration  of  such  trustees  by  commission ; 
and  in  the  absence  of  express  stipulation,  custom  has  sanctioned 
their  right  to  remuneration  in  this  form.^ 

1631.  By  acceptance  of  the  office  a  trustee  comes  under  an  im-  Rnie  that  a 
plied  obligation,  not  only  to  execute  the  purposes  of  the  trust  fairly  be  auo^n^ 
and  discreetly,  but  also  to  maintain  a  disinterested  position  in  all  **"*  *^^ 
transactions  into  which  he  may  enter  for  the  benefit  of  the  estate. 
Accordingly,  trustees,  both  in  England  and  Scotland,  are  held  to 

be  absolutely  precluded  from  entering  into  personal  transactions  in 
which  the  trust-estate  has  an  adverse  interest 

1632.  The  principle  that  a  trustee  cannot  be  anctor  in  rem  Rwaon  of  the 
8udm  has  been  variously  stated  by  writers  of  authority.    Mr.  Lewin  ampies  of  its 
describes  it,  that  there  is  "  a  general  rule  established  to  keep  trus-  *pp^i<»*>®°* 
tees  within  the  line  of  their  duty,  that  they  shall  not  derive  any 
personal  advantage  from  the  administration  of  the  property  com- 
mitted to  their  charge." '    By  another  writer  it  is  spoken  of  as 

"  the  principle  which  prevents  the  trustee  from  deriving  personal 
benefit  from  the  trust  property,  or  doing  anything  to  place  his  own 
interests  in  competition  with  that  of  the  trust."  *  The  assumption 
that  the  illegality  of  contracts  between  the  trustee  and  the  trust- 
estate  arises  from  or  involves  the  element  of  the  trustee  being 
lucmtvs  by  the  transaction,  has  led  to  much  misconception ;  and 
it  must  be  got  rid  of  before  we  can  form  a  just  estimate  of  the 
principle  in  its  generality.*^  In  the  majority  of  cases  it  is  impossible 
to  determine  whether  the  terms  of  the  contract  are  the  best  attain- 
able in  relation  to  the  interest  of  the  trust-estate.  For  this  reason, 
the  Courts  have  uniformly  refused,  ever  since  the  decision  in  the 
case  of  the  York  Buildings  Company^  to  allow  any  question  to  be 
raised  as  to  the  fairness  or  unfairness  of  such  contracts.  "  It  is  a 
rule  of  universal  application,"  said  Lord  Cranworth,  "that  no 
<me  having  such  duties  to  discharge  shall  be  allowed  to  enter  into 
engagements  in  which  he  has,  or  can  have,  a  personal  interest 
conflicting,  or  which  possibly  may  conflict,  with  the  interest  of  those 
whom  he  is  bound  to  protect."  Having  regard  to  the  tenor  of  the 
opinions  delivered  in  this  leading  case,  as  well  as  to  the  question 
involved  in  it,  we  think  the  statement  of  the  principle  might  be 

1  J6kn$Um'B  Tr,  y.  Hi»  On.,  1788,  M.  »  HamiUtm  v.  Wright,  2  Aug.  1842,  1 

18,407  ;  Elch.  •'  Trait,"  No.  6.  BeU,  591,  per  Lord  Bronghun. 

s  BeU's  Pr.  §§  1998-5.  °  York  BuUdingi  Co,    v.   Machenzu, 

*  Lewin  on  Tnista,  9tfa  ed.  p.  292.  tn/ro,  §  1684  ;  per  Lord  Oranworth  in 

*  Focsytli  on  IVnsts,  p.  116.  Aberdeen  Railway  Co,  y.  Elaikie  BrotkerSj 

20  Joly  1854, 1  Macq.  471. 
VOL.  n.  I  2 
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even  further  generalised.  Of  all  engagements  in  which  the 
trustee  (or  other  functionary  having  a  delegated  duty  to  perform) 
enters  as  an  individual  into  stipulations  with  himself  in  his 
fiduciary  character,  it  may  be  predicated  that  he  has  a  personal 
interest  "  conflictiDg,  or  which  may  conflict,  with  that  of  the  trusf 
Hence  we  deduce  the  more  general  rule,  that  trustees  are  under  a 
disqualification  from  entering  into  any  personal  transaction  with 
the  trust. 
Doctrine  de-  1633.  The  germ  of  the  principle  is  found  in  the  words  of  the 

Ci^iA™*^*  Roman  jurist: — Tutor  rem  pupilli  emere  non  potest:    idemque 
porrigendum  est  ad  similia ;  id  est  ad  curatores,  procuratores,  et 
qui  negotia  aliena  gerunt.*'  ^    In  the  application  of  the  principle 
there  is  no  difference  between  the  English  and  Scottish  systems  of 
jurisprudence,  the  decisions  of  the  Courts  of  either  country  being 
mutually  available  for  illustration  or  authority.^    In  the  investiga- 
tion of  the  various  appUcations  of  the  principle,  some   cognate 
matters  are  necessarily  touched  upon  which  are  more  fully  dis- 
cussed elsewhere.     In  this  chapter  we  shall  merely  indicate  the 
different  legal  relations  which  have  been  deemed  sufficient  to  give 
rise  to  the  disqualification. 
Tnistee  cannot       1634.  (1.)  A  trustee  Cannot  stand  in  the  relation  of  a  purchaser 
State.*^         towards  the  trust.    The  rule  is  directed  not  only  against  the  pur^ 
chase  of  trust  property  by  trustees,  but  is  also  understood  to  pro- 
hibit the  acquisition  of  collateral  rights,  such  as  outstanding  debts 
due  to  the  trust,*  or  property  over  which  the  trust  holds  a  security.* 
The  cases  are  numerous,  and  embrace  transactions  between  parties 
in  almost  all  the  recognised  relations  of  confidence.'^    This  branch 
of  the  subject  is  discussed  under  the  head  of  trusts  for  sale.® 
Trustee  cannot       1636.  (2.)  A  trustee  Cannot  contract  in  the  character  of  a  vendor, 
the^^  a8*a    ^^  P^*  himself  in  the  position  of  a  creditor  of  the  trust.    Thus,  a 
vendor.  contract  on  the  part  of  the  trustee  to  supply  the  trust  with  goods 

is  voidable  as  against  the  trustee.  The  Court  will  not  interfere 
either  to  compel  the  beneficiary  to  take  delivery,  or  to  enforce  pay- 
ment of  the  stipulated  price,  as  was  found  in  the  case  of  the  Aber- 
deen  Railway  Company  v.  BlmkU?    This  was  the  case  of  a  director 


1  Dig.  lib.  18,  tit.  1,  L  84,  7  ;  Stair,  1, 
6,17. 

*  Aberdeen  RaU.  Co.  v.  BlaikU  Brodien, 
1  Maoq.  477,  per  Lord  Brongham. 

'  MaekeUar  v.  Balmain^  8  Mar.  1817, 
F.C.  ;  Thorlntm  ▼.  MarUn,  8  July  1868, 
15  D.  845. 

«  OiUiet  ▼.  MadoMm'i  Rep,,  11  Feb. 
1840,  8  D.  487. 

'  See  Tcrk  BvUdwngt  Co,  v,  Mackeneie, 


18  May  1795,  8  Pal  878;  J^rey  ▼. 
Aiken,  16  June  1826,  4  Sh.  722,  N.B. 
728  ;  EUae  ▼.  maek,  9  July  1856,  18  D. 
1225  ;  Patddt  v.  Corbety  25  Feb.  1859,  21 
D.  587.  See  the  analyaii  of  the  EngEah 
deciaons  in  1  Wh.  &  T.  L.  Oa.,  6th  ed. 
p.  174  et  seq. 

<  Chapter  LV.,  Section  IIL 

'  Aberdeen  RaUwa^f  Co.  ▼.  BUUkie 
Broihert,  20  Jnly  1854,  1  ICaoq.  461. 
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of  a  laQway  company  contracting  to  supply  the  company  with  iron ;  chaftmli. 
the  decision,  however,  did  not  turn  upon  the  provisions  of  the 
Companies  Clauses  Act  (which  merely  punishes  the  director  by 
deprivation  of  office),  but  upon  the  common  law  principles  here 
enunciated.  On  the  same  principle,  if  a  trustee  purchase  a  claim 
or  security  for  which  the  trust-estate  is  liable,  with  the  intention  of 
realising  the  full  value  thereof  from  the  trust,  the  intended  transac- 
tion is  ill^al ;  the  security  is  presumed  to  have  been  acquired  for 
the  benefit  of  the  creditors,  or  the  beneficiary  under  the  trust,  and 
the  trustee  may  be  obliged  to  assign  it  in  consideration  of  the  price 
actually  paid.^  And  so  a  trustee,  obtaining  abatements  or  eases  in 
settling  the  liabilities  of  the  trust,  must  communicate  the  benefit 
to  the  trust-estate.'  To  this  head  may  be  referred  the  numerous 
cases  relating  to  promotion  money.  But  the  subject  belongs 
properly  to  Company  Law,  and  it  is  not  proposed  to  examine  the 
cases.' 

1636.  (3.)  Trustees  are  not  entitled  to  lend  money  to  any  of  Trustee  cannot 
their  number.    A  loan  of  trust-funds  by  trustees  to  a  co-trustee  on  from* oir^rt- 
personal  security  is  at  the  personal  risk  of   the  trustees  who*"***^ 
acquiesce  in  the  transaction  ;^  and  although  a  loan  to  a  trustee  on 
first-class  heritable  security  as  a  lona  fide  investment  may  not 

seem  so  objectionable  in  principle,  the  transaction  was  found  to  be 
m^al,  and  the  trustees  were  held  disentitled  to  throw  the  loss  on 
the  trust-estate.^  A  trustee  taking  the  titles  to  securities  in  his 
own  name,  and  not  as  trustee,  is  held  to  guarantee  the  sufficiency 
of  such  securities.^ 

1637.  (4.)  A  trustee  cannot  take  a  lease  of  the  trust-estate.^  Trusteee  can- 
And,  conversely,  if  the  trust-estate  comprise  leasehold  property,  i^  of^the 
and  the  trustee  should  obtain  a  renewal  of  the  lease  in  his  trus*-®****®- 


1  M€uewdl  V.  MaxweO,  1677,  M.  16,166; 
Roe  y.  ^ZoM,  1673,  M.  16,170 ;  Ogilmey, 
L^on,  1729,  M.  16,200  ;  Wright  v.  Wright, 
1712,  M.  16,193 ;  B,  of  CroMford  v. 
iRsp^um,  1767,  M.  16,208 ;  HcrnXbUm  v. 
Wriglt^  8  Mar.  1839, 1  D.  668,  revened 
2  Ang.  1842, 1  Bell,  574. 

>  E.  of  Nortkeak  v.  Camegie^  1702,  4 
Br.  Sap.  529  ;  Andenon  ▼.  Lauder,  1740, 
Qeh.  <'Tn]8t»"No.  10. 

'  See,  for  example,  ffendenon  ▼.  The 
HunHngUm  Copper  Co.,  29  Nov.  1877, 
5  B.  (H.L.)  1 ;  Mann  v.  Edinburgh 
Narthem  Tramwayt  Co,,  29  Nov.  1892, 
20  B.  (H.L.)  7. 

«  8^  ▼.  Choidet^  Trt.,  18  BCay  1880, 
8  Sh.  741 ;  Grieve  v.  Amo^  Bxre,,  24 
Jime  1885, 18  Sb.  973.    As  to  loans  on 


heritable  aeocuity,  aee  Aect,  of  Court  ▼. 
Fonyihy  28  Jan.  1853,  15  D.  845; 
Murray  v.  Murray,  80  May  1883,  11 
Sh.  663;  Oraham  v.  ffwUer*8  Trt,,  4 
Mar.  1831,  9  Sh.  543;  Thomeon  ▼. 
ChritHe,  16  Jnne  1852,  1  Maoq.  236. 

»  Pertton  ▼.  Pereton^t  Tra.,  9  Jan. 
1863,  1  Macph.  245  ;  RUehie  t.  Ritchi^i 
Trs.,  1888,  15  B.  1086.  Idem  in  the 
case  of  magiatratefl,  who  were  official 
tmateee,  lending  trust-money  to  the  oor- 
poration, — Badrd  v.  Maga.  of  Dundee,  18 
Nov.  1865,  4  Maoph.  69. 

*  Murray  y.  BorthmeVe  Tra.^  1797, 
M.  3237. 

7  Ex  parU  Hughea,  6  Yes.  617 ;  At- 
tomey-Oen,  v.  E,  of  Clarendon,  17  Ves. 
500. 
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Trustee  not 
entitled  to 
trade  with  the 
tmst-fandB. 


Exercise  of 
personal 

by 


own   name,  he  will  be  considered  to  hold  it  for  behoof  of  the 
beneficiaries.^ 

1638.  (6.)  Trustees  are  not  at  liberty  to  trade  with  the  trust- 
funds.  Although  a  merchant  has  been  appointed  testamentary 
trustee  by  his  partner,  without  being  directed  to  withdraw  his 
constituent's  money  from  the  business,  it  is  his  duty  as  trustee  to 
do  so ;  and  if  he  retains  the  money  in  the  concern,  he  will  not  be 
exonered  on  paying  mercantile  interest  as  for  a  loan,  but  will 
be  obliged,  in  addition,  to  contribute  a  share  of  the  profits  of  the 
business  commensurate  with  the  proportion  which  the  trust-funds 
may  bear  to  the  whole  capital  embarked  in  the  concern.'  The 
trustee  will  also  be  liable  in  solidum  for  losses  in  the  event  of  the 
firm  becoming  bankrupt.^  In  like  manner  a  trustee  will  be  bound 
to  communicate  all  profits  acquired  by  speculating  with  the  funds 
of  his  constituent, — e.g,,  by  investments  in  profitable  securities,^  or 
by  purchasing  improveable  property.*^ 

1639.  (6.)  The  beneficiary  seems  to  be  entitled  to  exercise, 
through  the  agency  of  the  trustee,  all  personal  rights  and  privileges 
pertaining  to  the  trust-estate.  Thus  it  was  found  in  Brown  v. 
JohTiston  that  a  minor  was  entitled  to  present  to  a  living  ;^  and  in 
two  previous  cases  the  right  of  a  minor  to  present  through  a  com- 
missioner was  recognised.^  And  in  Orindlay  v.  Drysdale  the 
Court,  on  the  report  of  Lord  Moncreiflf,  ruled  that  the  reverser  and 
not  the  adjudger  should  present,  during  the  currency  of  the  l^al, 
on  the  ground  that  the  possession  of  the  latter  must  be  such  as 
would  go  to  diminish  the  debt.®  "  Although  the  right  of  pre- 
senting," said  Lord  Moncreiff,  *'  cannot  be  valued  in  money,  the 
very  fact  that  the  title  is  in  cammercio,  and  still  more  the  plain 
sense  of  the  thing,  show  that  one  act  of  presentation  may  really  be 
of  more  value  to  the  creditor  than  all  his  debt.  He  may  thereby 
provide  for  a  son  or  other  friend  who  would  otherwise  be  dependent 
on  him.  In  this  way  he  would  get  double  payment  for  his  debt." 
The  right  of  presentation  when  it  existed  was  undoubtedly  a 


1  mttons  V.  WiUon,  1789,  M.  16,876 ; 
Bee  y.  WaOac^a  Exn.,  1745,  M.  6008, 
6011  ;  Pwrhhia  v.  CHialmert,  1771,  M. 
16,865,  affirmed  12  Feb.  1773,  2  Pat. 
291.  See  Keeck  v.  Sa/nd^ford,  Sel.  Oh. 
Ca.  61 ;  1  Wh.  L.  &  T.  Oa.,  6th  ed. 
p.  58. 

3  Cochrane  v.  Black,  1  Feb.  1855,  17 
P.  .821  i  16  July  1867,.  19  D.  1019; 
Laird  v.  LaArd,  26  June  1855,  17  D. 

984.; 

s  Chraium  v.  KMe,  10  Not.  1818,  2 
Pow,  17 ;  21  July  1820,  6  Pat.  616, . 


«  Torrie  ▼.  MvmU,  81  Ifay  1882, 10 
Sh.  597. 

B  QiUia  ▼.  MadaeMan,  11  Feb.  1846, 
8  D.  487. 

*  Brown  t.  Joknrion,  9  June  1880,  8 
Sh.  902. 

7  BaiUu  V.  Morriion,  28  Feb.  1822,  1 
Sh.  868,  N.B.  840  ;  Pruby.  of  Invemeu 
V.  Fnuer,  10  June  1828,  2  Bh.  884, 
N.E.  841. 

8  Orindlay  y.  Dryidale,  4  ;raly  1883, 
11  Sh.  896. 
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valuable^  though  not  a  saleable  privilege ;  and  while  in  the  case  of  qhaitibu, 
a  Tegular  trust  the  right  to  present  to  any  existing  office  would  vest 
in  the  trustee,  he  would  most  probably  be  held  bound,  as  in 
England,  to  adopt  the  nomination  of  the  beneficiary.^ 

1640.  On  the  same  principle,  it  is  clear  that  the  trustee  cannot  Privilege  of 
appropriate  the  privily  of  shooting  on  the  trust-estate.*     Into^*»pMi^ 
Condie  v.  MaedoTudd,  it  is  true,  the  Court  refused  to  hold  a  factor  ^LJJ?  *""^ 
personally  liable  for  the  value  of  unlet  shootings.'    But  it  has  . 

since  been  determined  that  the  value  of  unlet  shootings  must  be 
taken  into  account  in  estimating  the  total  rental  over  which  heirs 
of  entaa  may  grant  security  for  family  provisions  in  virtue  oi 
reserved  powers,  or  under  the  enabling  clauses  of  the  various  Acts 
of  Parliament^  In  the  case  of  MensAea  v.  MenxUs  Lord  Butherf uid 
observed  that  the  law  holds  that  such  rights  are  not  personal 
privileges  only,  but  valuable  accessories  to  the  estate ;  and  "  that 
what  may  be  let,  and  under  ordinary  administration  is  often  let, 
shall,  if  imlet,  be  estimated  by  its  value."  ^  The  principle  that 
the  valuable  nature  of  the  subject  is  the  criterion  of  interest  has 
also  been  acknowledged  by  the  Legislature  in  Acts  relating  to 
taxation.  Having  regard  to  usage  and  to  these  sources  of  authority, 
while  it  would  be  too  much  to  say  that  trustees  are  bound  in  every 
instance  to  let  the  entire  shootings,  even  where  the  trust-estate  is 
of  great  value,  we  apprehend  it  would  be  their  duty  to  let  them 
in  all  cases  where  they  were  not  reserved  for  the  use  of  the 
beneficiary. 

1641.  (7.)  Where  a  person  nominated  as  a  trustee  has  declined  Trustee  dis- 
the  appointment,  he  will  not  be  appointed  judicial  factor  on  the  SJi^^/^"^ 
trust-estate.^    Were  the  practice  otherwise,  it  would  operate  as  an  i>pintedjudi- 

■■■  ^  cial  factor  on 

indirect  encouragement  to  trustees  to  convert  their  office  into  a  the  trast- 
source  of  profit.  In  one  case,  where  a  trustee  was  willing  to  act^  *^**' 
but  doubts  had  been  suggested  by  other  parties  as  to  the  validity 
of  the  trust  in  consequence  of  the  truster  having  been  sentenced  to 
transportation,  the  Court  appointed  the  trustee  judicial  factor;^ 
but  in  a  later  case,  where  an  ex-trustee  was  objected  to,  the  Court 
conferred  the  factory  upon  a  neutral  person.^  In  the  exceptional 
case  of  a  trustee  being  appointed  judicial  factor,  it  may  be  doubted 

1  See  Lewin  on  Tmste,  9th  ed.  p.  292.  Sinclair  ▼.  Lord  Duffutt  24  Nov.  1842, 

*  See  Engliah  cases  of  WM  v.  E.  of  5  D.  174. 

SOu^UAwry,  7  Ves.  488  ;  and  Hutekimon  ^  14  D.  664. 

V.  Morrit^  8  Y.  ft  G.  647.  '  Pennycooh  Pettttoner,  20  Dec.  1861, 

s  Ckmdie  ▼.  Maedonald,  20  Nov.  1884,  14  D.  811. 

18  Sh.  61 ;  see  66,  note.  "^  Manhall  v.  Andetwn,  5  Jtme  1841, 

«  Meneiei  v.  ifaieiet,  10  Maxoh  1862,  8  D.  989. 

14  D.  661 ;  as  to  shootings  actually  let,  ^  M'OuHoch  v.  Porman,  11  Dec  1861, 

see  iPPkerttm  t.  M'Pkenon,  1  D.  796,  14  D.  811. 
aflinned    18    Ang.  1846,  6  Bell,  280; 
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OHAFTBBU. 


Trustee  not 
entitled  to  re« 
mnneration  for 
professional 
services. 


Secu8,  if  speci- 
ally employed 
by  the  truster 
or  by  the  bene- 
ficiary. 


whether  he  would  be  entitled  to  a  commission  for  his  services.  The 
practice  in  similar  cases  is  adverse  to  such  a  claim  ;  e,g.y  where  a 
person  qualified  to  serve  as  tutor-in-law  is  made  ctMutor  bonds  ^  or 
factor  loco  tutoris^  the  Coui*t  attaches  the  condition  that  he  must 
act  gratuitously. 

1642.  (8.)  The  office  of  a  trustee  is  essentially  gratuitous,  and 
a  trustee  who  acts  as  solicitor,  factor,  or  agent  to  the  trust  is  not 
entitled  to  receive  remuneration,  by  himself  or  his  partner,'  for  his 
professional  services,  but  only  to  "  costs  out  of  pocket."  *  This 
principle,  which  was  laid  down  absolutely  in  the  earlier  English 
decisions'^  and  in  the  decisions  of  the  House  of  Lords  on  appeal  from 
the  Court  of  Session,^  was  supposed  to  have  been  shaken  by  Lord 
Cottenham's  judgment  in  Cradock  v.  Pyper?  But  the  authority  of 
that  case  was  denied  by  Lords  Cranworth  and  Brougham  in  Manson 
V.  Baiilie?  The  question  was  afterwards  argued  before  all  the  Judges 
in  the  Court  of  Session,  and  determined  as  stated  above.^  The  rule 
is  now  understood  to  extend  to  all  offices  of  trust,  including  that  of 
Parliamentary  trustee,^®  trustee  for  creditors,"  judicial  factor,  and 
curator  loms?^  On  this  principle  it  has  been  held  that  a  surviving 
partner  who  is  also  a  trustee  for  his  deceased  partner  is  disabled 
from  accepting  an  addition  to  his  share  of  the  property  in  considera- 
tion of  his  trouble  in  managing  the  deceased's  share.^ 

1643.  It  would  seem  that  a  trustee  is  entitled  to  act  as  pro- 
fessional adviser,  and  to  charge  for  professional  assistance  rendered 


1  Jaehion  ▼.  Wight,  19  Jane  1885, 18 
Sh.  961. 

*  RclberUon  Pebr.,  14  Jan.  1880,  8  Sh. 
486. 

'  Lord  Gray  v.  Dwndtu^  and  Brought/on 
V.  Broughton,  vnfiu, 

^  The  trastee  is  entitled  to  interest  on 
his  outlay,  calculated  from  the  end  of 
each  profeeaional  year  for  theooets  of  that 
year, — Bremner  t.  Maiton,  18  Dec.  1837, 
16  Sh.  213 ;  NapUr  v.  Bdtfwtr,  2  Jane 
836,  18  Sh.  868. 

B  JMnMon  V.  PeU,  3  P.  Wmi.  S49 ; 
New  V.  Jones,  dted  9  Jarm.  Preo.  388. 

'  Morrwm  ▼.  Renmie,  14  July  1847,  9 
D.  1488,  aa  reversed  26  April  1849,  6 
Bell,  422  ;  Home  v.  Pringle,  22  Jane 
1841,  2  Rob.  884. 

'  Oradoek  ▼.  Pffper,  1  2£acn.  ft  Gor. 
664. 

*  Maneon  ▼.  BaUlie,  19  June  1866,  2 
Maoq.  80,  91 ;  see  Broughton  v,  Brough- 
ton, 6  De  Gex,  Maon.  ft  G.  160. 

9  Lord  Cfrayv.  Bwndat,  21  June  1866, 
19D.  1.    Qeet^MiUei^$Tr$.Y.  Miller, 


1848,  10  D.  766  ;  FUnoerdew  Petitioner, 
1864,  17  D.  268;  Attkefn  v.  Hutder, 
1871,  9  Macph.  766.  The  diaabiUty 
woold  seem  not  to  be  applicable  to  the 
caw  of  an  agent  who  without  judicial 
authority  perfonne  prof eaaional  work  for 
a  client  who  is  incapable  of  managing 
his  own  aSEairs,  —Dwnhar  v.  WiUon  mid 
Dwdop*B  Tr%,,  1887,  16  B.  210. 

^^  Lord  Gray  v.  Dundae,  nu/pra, 

u  Lauder  ▼.  MiOer,  16  July  1869,  21 
D.  1868 ;  and  JohMUm*t  Or.  v.  John- 
tton'i  Tr.,  4  Jan.  1788,  reprinted  21  D. 
1888. 

^^  Kennedy  v.  Rutherglen,  26  Jan. 
1860,  22  D.  667  ;  and  cases  of  BaUlie  ▼. 
Mackenzie  and  DougUu  Petitioner,  21 
June  1866,  19  D.  1.  The  rule  does  not 
apply  in  any  circumstancee  to  the  re- 
muneration of  judicial  factors  by  com- 
mission,— Aeeowntant  of  Court  ▼.  Watt,  2 
June  1866,  4  Macph.  772. 

u  Maoki^i  Tr$.  v.  Maokie,  1876,  2  R. 
812 ;  MaJMaCt  Evn.  v.  Maloelm,  1869, 
8  Maoph.  272. 
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to  the  trust  or  to  the  beneficiary,  if  he  is  specially  employed  by  qhaptkbu. 
the  benficiary  ^  or  by  the  trustor.'  And  where  a  deed  gave  power 
to  the  trustees  **  to  appoint  agents  and  factors,  either  of  their  own 
ncunber  or  other  fit  persons/'  it  was  held.  Lord  Deas  dissenting, 
that  the  intention  to  allow  remuneration  must  be  presumed.' 
"When  a  party/'  said  Lord  President  M'Neill,  "authorises  the 
employment  by  his  trustees  of  one  of  their  own  number  in  one  or 
other  of  these  offices,  and  does  so  in  the  same  sentence  with  which 
he  authorises  the  employment  of  any  other  person,  I  have  no 
doubt  that  he  must  mean  employment  in  the  ordinary  sense  and 
signification  of  that  term,  m  the  ordinary  way  in,  which  persons 
possessing  that  character  are  employed ;  and  that  being  so,  I  am 
clearly  of  opinion  that  in  thU  case  it  is  competent  to  the  trustees 
to  employ  one  of  their  own  number  with  remuneration."  And  to 
the  same  effect  Lord  Ivory  observed :  *'  It  was  not  necessary,  if  the 
factor  was  to  exercise  his  functions  gratuitously,  that  any  power 
should  have  been  given  in  the  deed  to  the  trustees  to  appoint  any 
of  their  own  number  to  the  office.  It  has  all  along  being  com- 
petent to  do  so,  if  the  office  is  to  be  exercised  gratuitously."  ^ 

1644.  There  is  a  specialty  in  the  case  of  a  tutor  or  curator  ad  T\3L\xxadiiiem, 
litem.     The  object  of  such  appointments  being  to  secure  the  ser-  ^tied  to^*^ 
vices  of  a  professional  person  competent  to  attend  to  the  interests  professioiiai 

*  *  rBmnndration. 

of  the  ward  in  a  particular  suit,  there  is  perhaps  no  vaUd  reason 
ag^dnst  his  being  remunerated  for  his  services ;  ^  but  it  is  not  in 
accordance  with  practice  for  a  curator  ad  liteni  who  is  a  law-agent 
to  conduct  the  case  of  his  ward  personally,  or  through  a  firm  in 
which  he  is  a  partner.^ 

1646.  (9.)  The  principle  of  Home  v.  Pringle  must  be  held  to  Trustee  cannot 
prohibit  trustees  from  accepting  any  salaried  or  remunerative  0^^*^^"^* 
appointment  under  the  trust,  whether  as  factor,  cashier,  or  other-  ^^^  *"*«*• 
wise.^    The  altered  standard  of  opinions  in  our  own  time  makes 
it  unnecessary  to  advert  particularly  to  those  cases  in  which  agree- 
mente  for  the  payment  to  trustees  of  a  direct  bribe,  or  "  gratifica-  Gratifications 
tion/'  for  mismanaging  the  trust  property,  were  disallowed  as 
being  in  breach  of  trust.^ 


to  trustees. 


^  Hwnd^Me'%  Tr$.  v.  Scott,  24  Jan. 
1868  ;  Hope  v.  Hope,  12  Feb.  1856, 18 
D.  585 ;  Dixon  ▼.  Rutherfordy  11  Nov. 
1863,  2  Macph.  61. 

s  See  Lord  Gray  Petr.,  19  D.  22,  per 
Lord  Neaves;  McuMon  ▼.  BaUUe,  2  Maoq. 
86,  per  Lofd  Granworih. 

*  Ooodtir  ▼.  CarruiherB,  19  June  1858, 
20  D.  1141. 

«  20  D.  1148. 

'  JUnnie  Petr.,  27  June  1849,  11  D. 


1201 ;  Pirrie  v.  Coaie,  4  Mar.  1851,  13 
D.  841. 

*  See  Joknitone  v.  Beattie,  29  Jan. 
1856|  18  D.  848. 

"^  Home  V.  Pringle,  22  June  1841,  2 

Bob.  884  ;  in  this  case  the  House  would 

"not  interfere,  as  the  aooounts  had  been 

settled  ;  bat  see  Weilwood*8  Tr$.  v.  HiU^ 

17  Deo.  1856,  19  D.  187. 

^  See  Mor.  voce  *' Pactum  lUicitum,'* 
p.  9455  et  9eq» 
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CHAPTBBLL  1646.  Lasfclj,  there  is  a  legei  presumption  that  no  beneficial 
Trustee  has  no  interest  18  intended  to  accrue  to  trustees ;  and  accordingly  it  is  a 
r^thi'^^e^^  general  rule  that  a  trustee  has  no  resulting  or  reversionarj  right  in 
tnist-cstote.     the  Subjects  conveyed  to  him,  in  the  event  of  the  failure  of  the 

persons  beneficially  instituted,  or  of  the  purposes  towards  which 

the  trust-funds  are  to  be  applied.^ 


SECTION  IIL 

Office  of  Trustee  is  Joint,  and  transmissible  to  Survivors. 

1647.  Under  the  usual  style  of  destination  by  which  trust  pro- 
perty is  conveyed  to  the  trustees,  and  to  the  acceptors  or  acceptor, 
survivors  or  survivor  of  them,  questions  relating  to  the  title  of  ad- 
ministration ai-e  avoided,  the  office  being  declared  joint  both  as  to 
acceptance  and  survivance.  But  as  trust-deeds  are  occasionally 
met  with  in  which  other  forms  of  destination  have  been  adopted, 
it  is  necessary  to  consider  the  import  of  such  destinations  with 
reference  to  the  title  and  powers  of  the  trustees. 

Different  forms  1648.   I.  DESTINATION  TO  ACCEPTORS,  IN  WHAT  CASES  IMPLIED. — 

o  nomina  on.  ^^  g^^^  topic  of  inquiry  is  that  of  the  legal  effect  of  a  nomination 
of  a  plurality  of  trustees,  where  some  of  the  trustees  accept  and 
others  do  not  The  consequences  of  a  partial  acceptance  will,  of 
course,  depend  on  the  terms  of  the  nomination.  The  known  modes 
of  nominating  a  plurality  of  trustees  may  all  be  reduced  to  one  or 
other  of  the  following  cases  : — (1)  simple  nomination ;  (2)  simple 
nomination  with  the  proviso  of  a  quorum ;  (3)  nomination  of  A., 
B.,  and  C,  and  acceptors,  with  the  proviso  of  a  quorum;  (4) 
nomination  of  A.,  B.,  and  C,  when  A.  is  declared  a  sine  qua  rum; 
(5)  nomination  of  A.,  B.,  and  C,  and  acceptors,  A.  being  a  sine 
qua  non  ;  (6)  nomination  of  A.,  B.,  and  0.  **  jointly."  The  effect 
of  provisions  for  continuing  the  trust  to  survivors  is  afterwards 
considered. 
Simple  nomi-  1649.  (1.)  and  (2.)  When  a  truster  nominates  a  plurality  of 

knt^to  joSt*  persons  as  his  trustees,  without  declaring  whether  the  appointment 
and  several,  is  a  joint  or  a  several  one,  the  nomination  is  said  to  be  simple.  It 
has  been  doubted  whether  such  an  appointment  does  not  fiEdl  in  the 
event  of  any  of  the  trustees  declining  to  accept ;  but  the  weight  of 
authority  is  certainly  in  favour  of  the  doctrine  that  a  simple 
nomination  implies  a  destination  to  ''  acceptors."  If  so,  then  the 
acceptance  of  a  single  trustee  ought  to  be  sufficient ;  since  the  ap- 
pointment must  be  construed  either  as  a  joint  or  as  a  several  one. 

^  Chapter  LYIL,  Section  I.  (BeBoltiiig  Tnute) . 
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A  sLmple  nomination  of  tutors  vests  the  office  in  the  acceptors  or   phapwblr 
acceptor.^ 

1660.  The  opinion  of  Lord  Stair  would  seem  to  point  to  a  dis-  Opinions  of 
tiuction  between  trusts  iiUer  vivos  and  trusts  mortis  causa,  which  is  ^od  J^rnqrUi. 
scarcely  reconcilable  with  principle.  After  stating  the  general  rule, 
that  mandatories  must  concur  in  the  execution  of  a  joint  mandate, 
he  says : — "  It  may  be  objected  that  where  there  are  many  execu- 
tors or  tutors,  without  mention  of  a  quorum,  the  death  of  one  makes 
not  the  nomination  to  cease,  nor  the  death  or  non-acceptance  of 
some  of  them ;  and  therefore,  this  being  the  most  important  trust, 
the  like  must  hold  in  all  other  cases.  It  is  answered  that  the 
parity  holds  not ;  for  the  deeds  of  defuncts  in  their  latter  wills  are 
always  extended,  that  the  act  may  stand ;  but  in  contracts  it  is 
contrary,  where  words  are  interpreted  more  strictly ;  and  in  this 
case  the  difference  is  clear,  that  a  mandate  inter  vivos  giving  power 
is  strictly  to  be  interpreted,  because,  the  power  failing,  it  returns 
from  the  mandator  to  the  mandant  himself ;  but  a  power  given  by 
a  defunct  in  contemplation  of  death  cannot  return,  and  therefore 
the  defunct  is  presumed  to  prefer  all  the  persons  nominate  to  any 
other  that  may  fall  by  course  of  law."^  Bell,  whose  opinion  was 
probably  influenced  by  English  analogies,  held  the  presumption  to 
be,  in  the  case  of  indefinite  appointments,  that  the  trustees  are 
intended  to  act  jointly,  and  that  the  confidence  of  the  truster  is 
reposed  in  them  only  while  they  continue  together.'  But,  accord- 
ing to  Bell,  the  consequences  are  precisely  the  same  whether  the 
failure  arises  from  death  or  from  non-acceptance.  Mr.  Forsyth's 
opinion  appears  to  be,  that  where  any  limitation  of  the  number  of 
the  trustees  is  expressed — as,  for  example,  by  adjecting  a  destina- 
tion to  survivors,  or  by  limiting  a  quorum — the  presumption  for  a 
joint  appointment  is  taken  away,  and  the  alteniative  is  presumed, 
namely,  that  of  a  joint  and  several  appointment,  under  which  the 
trust  subsists  if  a  single  trustee  should  accept 

1651.  This  view  is  supported  by  the  case  of  Ealley  v.  Gowans,  Analysis  of 
where  a  trust-disposition  for  behoof  of  creditors  was  granted  to  six  *^*'*'*^" 
persons  named, ''  and  the  survivors  or  survivor  of  them,  declaring 
any  two  of  them  a  quorum,  as  trustees,"  and  a  reduction  of  the  trust 
was  brought  on  the  ground  that  only  three  trustees  had  accepted. 
The  Court  found — "  That  the  said  trust-disposition  did  not  fall  or 
lapse  by  the  non-acceptance  of  a  part  of  the  trustees,  but  that  the 
acts  and  deeds  of  a  grtwrwni  of  those  who  accepted  and  acted  were 

>  Steir,  1,  6,  14  ;  Endc.  1,  7,  SO  ;  2  '  BeU's  Pr.  §  1993  ;  Com.  6th  ed.  847. 
FcMor.  on  PKenfc  juid  GfaOdt  176,  and      The  pMMge  refened  to  is  not  in  the  fifth 

tses  there  cited. 

>  Stair,  1, 12, 18.         . 
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oHAPTBBLL  Valid  111  the  ordinary  administration  of  the  trost,  if  not  challenge- 
able on  the  ground  of  male  fides,  malversation,  or  on  any  other 
ground  that  would  have  been  relevant  against  the  whole  disponees 
named,  if  they  had  accepted."^  In  this  case  it  will  be  seen  that 
the  Court  disregarded  Lord  Stair's  distinction  as  between  testa- 
mentary trusts  and  mandates  inter  vivas.  The  provision  of  a 
quorum  was  considered  important,  as  showing  that  the  makers  of 
ilie  deed  did  not  contemplate  having  the  concurrence  of  all  the 
trustees ;  but  the  Judges  also  discountenanced  the  notion  that  a 
simple  nomination  necessitated  the  acceptance  of  the  whole  body 
of  trustees.  Thus,  Lord  Cuninghame  (Ordinary)  says  in  his 
note  ^ — "  When  a  party  in  Scotland  has  it  in  view  to  constitute  a 
trust,  such  as  the  pursuers  allege  that  they  meant  the  present  to 
be,  it  is  incumbent  on  him  either  to  make  any  favoured  nominee, 
in  whom  he  places  any  peculiar  reliance,  a  sine  qua  nan,  or  so  to 
constitute  his  trust  as  to  give  the  nominees  the  power  only  of 
acting  jointly.  See  the  cases  of  Drummond,  EUis,  and  EunUy? 
But  the  right  of  the  accepting  trustees  is  still  more  clear  when  a 
quorum  is  specified  in  the  trust-deed.  The  acceptance  of  that 
quorum  has  always  been  held  sufficient  to  preserve  the  trust  See 
the  case  of  Ramsay,^  and  of  Campbell  v.  Lord  Monsdef  in  both  of 
which  it  was  assumed  that  the  nomination  of  a  quorum  would 
have  preserved  the  trust."  Lord  Gillies  said  it  was  the  doctrine 
of  law  and  of  common  sense,  that  where  a  quorum  of  trustees  is 
name^,  and  that  quorum  accepts  and  acts,  the  trust  cannot  be 
held  to  have  lapsed  by  non-acceptance.  And  Lord  Mackenzie 
said  it  was  impossible  to  believe  it  to  have  been  the  intention  of 
the  parties  to  the  trust,  that  if  any  one  of  the  nominees  should 
not  accept,  the  whole  was  to  fall  and  become  abortive.  The  cases 
cited  by  Lord  Cuninghame  relate  to  the  appointment  of  tutors; 
and  if  that  analogy  may  be  relied  on,  there  can  be  no  doubt  that  a 
simple  nomination  impUes  a  several  and  not  a  joint  appointment 

Opinion  of  1652.  To  the  same  effect  we  have  the  opinion  of  Lord  Ivory. 

Lord  Ivory.  ^  mandate,  he  says,  "  will  generally  fall  by  the  death  of  any  one. 
But  this  rule  holds  only  in  mandates  inter  vivos ;  for  in  the  appoint- 
ment of  tutors  and  curators,  of  managers  of  a  mortification,  or  of 
any  other  testamentary  trustees,  unless  the  administration  be 
expressly  declared  to  be  joint,  the  right  to  act  does  not  fall  by  the 
death  or  non-acceptance  of  one  or  more  of  the  indefinite  number."  * 

^  HaUey  v.  0<noan$,  20  Feb.  1840,  2      14,695 ;  Marquis  of  MoniUmt  ▼.  Tvtan, 
D.  628.  1688,  21  14,697. 

>  2  D.  629.  «  Ramsay  v.  MaxweU,  1672,  M.  14.695. 

*  Drummond  v.  Peuan  of  BUhkennd,  ^  CampbdL  v.  Lord  Monek,  1752,  M. 

1671,  M.  14,694 ;  EOia  v.  Soot,  1672,  M.      14,708. 

*  Enk.  662,  note. 
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The  cases  of  FincUay  ^  and  Gordon's  Trustees  v.  EglinJUm?  deciding  obaptbb  u. 
that  a  simple  nomination  implies  the  right  of  survivorship,  have 
an  important  bearing  on  this  question — first,  because  survivorship 
is  inconsiBtent  with  the  supposition  of  a  joint  nomination ;  and 
secondly,  on  account  of  the  principle  of  the  decisions,  which  is 
founded  on  the  presumed  will  of  the  deceased,  agreeably  to  the 
doctrine  enunciated  in  the  concluding  words  of  our  quotation  from 
Lord  Stair,'  and  which  is  generally  applicable  to  all  cases  of  failure 
of  trustees,  whether  by  death  or  non-acceptance. 

1663.  In  a  subsequent  case  an  application  was  made  to  \AkQ  aeUmy.  SeUm. 
Ck)urt  for  the  appointment  of  a  judicial  factor  on  the  ground  that 

the  trust  had  fallen  by  the  non-acceptance  of  one  of  two  trustees. 
The  destination  was  to  A.  and  B.,  and  the  survivor  of  them,  and 
to  persons  assumed  to  act  along  with  or  in  succession  to  them. 
The  application  was  opposed  by  the  accepting  trustee,  and  the 
Court  gave  no  opinion  on  the  merits,  but  superseded  consideration 
of  the  petition,  to  allow  the  petitioners  to  bring  a  declarator  that 
the  trust  had  fallen.^ 

1664.  The  law  of  England,  which  gives  less  latitude  than  our  Doctrine  of  the 
own  to  individual  action  among  trustees  (e.^.,  requiring  the  con- 1^^^^^*^  ** 
currence  of  every  accepting  trustee  to  all  acts  of  administration),  joint  appoint, 
acknowledges  the  right  of  the  continuing  trustee  to  administer  the 

trust  alone  where  the  other  trustees  have  disclaimed  or  resigned. 
The  settlor,  it  is  said,  must  be  presumed  to  know  what  would  be 
the  legal  consequences  of  the  death  or  disclaimer  of  some  of  the 
trusteea  And  where  a  disclaimer  is  executed  it  operates  retro- 
spectively, and  makes  the  other  trustee  the  sole  trustee  ah  initio,^ 
The  result  of  the  authorities,  English  and  Scottish,  seems  to  be  that 
a  simple  nomination  will  be  effectual  though  only  one  trustee 
accept ;  but  that  where  a  quorum  is  mentioned  the  nomination  will 
fail,  unless  a  quorum  of  the  persons  appointed  trustees  are  willing 
to  accept.  Where  a  definite  number  is  required  to  form  a  quorum 
it  is  obviously  impossible  to  continue  the  trust  unless  that  number 
accept  and  survive.* 

1666.  (3.)  Under  a  nomination  in  favour  of  A.,  B.,  and  C,  and  ProyiBion  of  a 
the  acceptors  or  acceptor  of  them,  it  is  immaterial,  as  regards  the  2St^ct  the 
subsistence  of  the  trust,  whether  a  quorum  is  appointed  or  not.  title  of  aoie 
The  trust  will  subsist  if  a  single  trustee  accept,  the  provision  as  teT^  °*^  "^* 
to  a  quorum  necessarily  becoming  inoperative  when  the  number  of 
the  trustees  is  less  than  three. 

1  Findlay  Petr.,  29  Jime  1855,  7  D.  «  8eUm  ▼.  Stton,  28  Nov.  1855,  18  D. 

1014.  117. 

s    QwdMCz  Trt.  ▼.  J^ui«on,  17  July  '  Lewin  on  Trusts,  9th  ed.  p.  210. 

1851, 18  D.  1881.  •  /refaiHi  ▼•  O^^oom.  18  May  1883,  11 

s  Stair,  1, 12, 18.  Sh.  626. 
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Effect  of  ap- 
pointment of  a 
tine  qua  non. 


Whether  the 
declinature  of 
the  sine  qua 
no9i  causes  a 
kpse. 


Effect  of  ap- 
pointment of 
trustees  to  act 
"joinUy.' 


»» 


1666.  (4)  and  (5.)  One  or  more  persons  may  be  selected  out  of  a 
plurality  of  trustees,  without  whose  consent  no  hot  of  administration 
shall  be  effectual.  Such  a  person  is  accordingly  called  a  sine  qua 
nan.  The  utility  of  making  an  arrangement  of  this  nature  may  be 
doubted.  The  practical  effect  of  it  is  the  same  as  that  of  a  joint 
appointment  of  two, — a  most  inconvenient  arrangement,  because 
the  collective  vote  of  the  majority  of  the  trustees  is  neutralised  by 
the  single  vote  of  the  sine  qua  nan  ;  and  because,  in  the  event  of 
differences  of  opinion  arising  between  the  sine  qua  nan  and  the  other 
trustees,  the  business  of  the  trust  cannot  be  performed.  At  pre- 
sent, however,  we  are  concerned  only  with  the  effect  of  a  partial 
acceptance  under  such  an  appointment.  It  has  been  said,^  on  the 
authority  of  an  old  decision,^  that  the  appointment  falls  if  all 
the  trustees-nominate  disclaim  except  the  sine  qua  non.  It  has  also 
been  supposed  that  the  disclaimer  of  the  sine  qua  nan  nullifies  the 
appointment,  although  the  other  trustees-nominate  should  be 
willing  to  act.'  We  do  not  think  we  are  required  to  admit  either 
of  these  propositions.  The  more  correct  view  appears  to  be,  that 
the  right  of  veto  is  a  personal  privilege  conferred  on  the  trustee  in 
the  case  of  his  acceptance ;  whence  it  follows  that,  if  he  decline,  the 
trust  may  be  administered  by  a  quorum  of  the  other  trustees  in  the 
ordinary  way.^  This  is  in  conformity  with  the  cases  in  relation 
to  tutory, — e,g.,  Scatt  v.  Scatt,^  Drummore  v.  SamervU,^  Sindair  v. 
SutherUmd?  This  construction  applies  even  more  obviously  where 
the  appointment  is  expressly  limited  to  the  acceptors  or  acceptor 
of  the  trustees.^ 

1667.  (6.)  Where  the  trust  is  committed  to  two  or  more  trus- 
tees "jointly,"  all  must  accept,  survive,  act,  and  concur,  in  order  to 
fulfil  the  trust,  each  individual  being  in  effect  dk  sine  qua  non? 
But  to  warrant  so  strict  an  interpretation  the  appointment  must 
be  expressly  stated  to  be  joint ;  or,  as  it  is  very  distinctly  put  in  a 
case  of  tutory  reported  by  Kilkerran, — ^"  Where  A.  and  B.  are  ap- 
pointed tutors,  without  expressing  them  to  be  joint  tutors,  though 
one  of  them  should  not  accept  the  office,  it  would  subsist  with  the 
other ;  for  to  make  a  joint  nomination  it  must  be  expressed  that 


1  Fraser  on  Parent  and  Child,  178. 

•  Primroae  v.  E.  of  Rotebery^  1716,  M. 
16,885  ;  eee  alio  Mair  y.  Romioy,  1786, 
ML  14,702,  6  3np.  688. 

>  Pet  Kimnaird,  1680,  8  Br.  Sup.  848  ; 
Bamsay  ▼.  Maxwell,  1672,  ML  14,695,  2 
Br.  Snp.  617 ;  Margnii  of  MorUrote  v.  JEfU 
Tutors,  1698,  M.  14,697 ;  Johnston  v. 
Oranrfbrd,  1761,  Blch.  "Tutor,"  No.  28. 
Th«0e  eaaea  aU  relate  to  tatoiy. 

*  Forbes  ▼.  R  of  OaUowaj^i  Tri,y  2 


Feb.  1808,  F.C.,  affirmed  81  Mmj  1808, 
5  Pat.  226. 

B  Scott  ▼.  Seott,  1775,  31  16,871,  5  Br. 
Sup.  688. 

*  Dmmmore   v.    SomervU,  1742,  M. 
14,708. 

'  Sindair  ▼.  Sutkeriand,  1777,  5  Br. 
Sup.  684,  Hailea,  762. 

*  Forbes  ▼.  OaUowc^s  Trs,,  supra, 

*  Stair,  1,  12, 18 ;  Enk.  8,  8,  84. 
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tbey  aie  to  be  joint  tntois."  ^     In  practice  it  is  unusual  to  make  cHAnntu. 
joint  appointments  of  trustees. 

16S8.  II.  Destination  to  Survivoes,  in  what  Casks  ihplisd.  Doctrine  of 
— ^A  simple  destination  to  trustees  vests  the  estate  and  office  in  the  Aether  ap- 
accepting  trustees  joivilyy  so  that  the  right  accrues  to  survivors,  jjj^*  *** 
The  doctrine  of  accretion,  derived  from  the  Civil  Law,  assumes  that 
the  granter  of  a  disposition  in  favour  of  a  plurality  of  persons  indi- 
cates an  intention  that  the  estate  should  go  to  any  one  of  them, 
rather  than  to  a  person  not  named  in  the  disposition.*  This  pre- 
sumption applies  with  peculiar  significance  to  the  case  of  a  joint 
nomination  or  conveyance  in  trust ;  and  accordingly  a  distinction 
has  always  been  taken  between  destinations  in  trusts  and  joint 
mandates,  which  expire  on  the  death  of  the  mandant.  In  the  case 
of  a  joint  appointment  of  tutors-nominate.  Stair  lays  it  down  that 
the  office  survives;'  and  accordingly,  where  the  office  of  tutors 
and  curators  was  conferred  upon  two  persons,  whom  failing,  upon 
certain  others,  it  was  held  that  the  substitution  did  not  take  effect 
by  the  death  of  one  of  the  persons  nominated  in  the  first  instance.^ 
Erskine  expressly  states  that  the  office  continues  in  the  person  of 
the  last  survivor,  adding,  *'  For  though,  in  deeds  inter  vivos — e,g,, 
mandates — where  two  or  more  mandatories  are  named  in  general 
terms,  they  are  understood  to  be  named  jointly,  yet  the  favour  of 
last  wills  and  of  minority  creates  a  presumption  that  the  father  or 
minor  prefers  any  one  of  the  tutors  or  curators  so  named  to  those 
who  are  pointed  out  by  the  law."  ^  From  this  passage  we  infer 
that  a  disposition  in  trust  to  '^  A.  and  B.  jointly  "  would,  according 
to  Erskine's  view  of  the  term,  exclude  the  right  of  survivorship, 
contrary  to  the  rule  of  construction  which  has  hitherto  obtained  in 
the  interpretation  of  beneficial  dispositions. 

1660.  The  doctrine  of  accretion  in  joint  appointments  of  trus-  Survivonliip  is 
tees  being  rested  entirely  on  a  consideration  of  delectus  personce  on  JpTOtatmento 
the  part  of  the  testator,  it  will  not  avail  to  keep  alive  an  appoint-  of  tutora. 
ment  of  tutors-dative  after  the  death  of  one  of  their  number.^ 
This  principle  may  now  be  considered  as  fixed  by  the  decision  of 
the  House  of  Lords  in  Scots  case,  overruling  an  almost  unanimous 
judgment  of  the  Court  of  Session.     Since  the  appointment  of 

^  Ycung  ▼.  Watmmy  1740,  M.  16,846 ;  '  Enk.  1,  7,  80.    The  point  wm  the 

Bell's  P^.  111998-5;  iStodcitMtv.jeulA^-  subject   of   a   oonsidered   judgment    in 

ford^  80  June  1812,  F.C.  OwnJd't  Tn.  v.  CUy  of  OUugow  Bank, 

<  Potfaier,  ed.    Dninn,  torn.    7,  892.  1879,  6  B.  460.     See  also  Alexander'^ 

See  Stair,  8,  8,  59  and  79  ;  WrigMt  Exn.  Ttb.  ▼.  Jhfmock'i  Tr»,,  1888, 10  B.  1189. 

▼.  Bobefimm,  27  Jvok  841.  «  Soot  ▼.  Steunrl,  7  April  1884,  7  W. 

'  Stair,  1,  6, 14.        >  &  S.  211,  leyendn^  7  Sh.  880, 

*  Fitkei'iChiadrmy,  Their  TSUort  and 
CVrotofs,  1758,  M.  16,861. 
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cHAFtnu.  tnton-datiYe  is  Yestod  in  the  Comt  of  SesBioii  (by  19  and  20  Yict, 
cap.  56,  section  19),  under  the  same  forms  of  jHooedore  as  are  appli- 
cable to  other  appointments  under  the  Pupils  Protection  Act^  it  may 
fairly  be  assumed  that  the  rule  thus  laid  down  in  reference  to  joint 
tutors  wiQ  extend  to  joint  appointments  made  by  virtue  of  the 
ncbik  cfieium  of  the  Court  of  Session.  A  similar  rule  is  recognised 
in  practice  in  Eng^bnd,  testamentary  guardianship  there  continu- 
ing in  the  person  of  the  survivors;^  whereas^  if  the  appointment 
emanat.es  from  the  Court  of  Chanceiy,  the  (^fee  is  determined  by 
the  death  of  any  of  the  guardians.* 
SonriToniiip  1660.  The  question  as  to  the  implication  of  surviYorship  in 

vrnumto?'  trust-destinations  was  much  considered  in  the  case  of  CrordofCs 
uimS^  Trttf^Ms  v.  E^xfdon}  A  trust-disposition  and  settlement  convey- 
tniton.  ing  property  to  certain  trustees,  and  to  the  survivors  or  survivor  of 
them,  was  afterwards  altered  by  a  codicil,  wherein  certain  other 
persons  were  nominated  trustees,  without  any  provision  respecting 
survivanoe.  The  trustees  made  up  a  title  by  disposition  from  the 
heir-at-law  in  favour  of  themselYes  as  trustees^  and  their  heirs  and 
assignees.  It  was  held  that  the  destination  in  the  codicil,  and,  a 
foriicri^  the  destination  in  the  conveyance  by  the  heir-at-law,  must 
be  construed  with  reference  to  the  original  deed;  and  therefore^ 
that  the  original  destination  in  favour  of  surviving  trustees  must 
be  held  as  implied  in  subsequent  transmissions.  Hence  the  sur- 
viving trustee  was  in  tiiulo  to  sell  the  estate  and  to  grant  a  valid 
disposition.  Lord  Justice-Clerk  Hope  expressed  a  very  decided 
opinion  in  favour  of  the  existence  of  the  right  of  survivorship  in 
destinations  to  trustees.  ^  On  a  more  general  ground,"  he  said, ''  I 
apprehend  it  to  be  quite  clear  that  a  conveyance  to  trustees,  whether 
in  the  truster's  own  grant  in  a  mortis  causa  deed,  or  in  any  con- 
veyance in  fulfilment  of  lus  deed,  is  a  grant,  when  it  is  not  other- 
wise expressed,  to  the  trustees,  whatever  may  be  their  number,  and 
does  not  &11  by  the  death  of  one  of  them.  It  is  said  some  doubts 
have  recently  been  thrown  on  this  point.  Such  doubts  are  quite 
unsound,  and  against  the  first  principle  on  which  such  trusts  are 
construed.  The  true  principle  is  stated  by  Stair,  and  admits  of  no 
doubt  So  long  as  one  of  the  trustees  is  alive  the  larust  subsists, 
and  the  powers  can  be  competently  exercised  by  that  trustee." 
Lord  Cockbum  thought  this  question  "  not  free  from  doubL"^ 
imnortoftiie  1661.  In  the  subsequent  case  of  FindUxy^  an  application  by  a 
'"^***'*^      surviving  trustee  for  the  appointment  of  a  factor,  on  the  ground 

^  Eyrty,  OomUenrf Skt^UtbwTjf^^F.  <  Otonion't  Tn,  t.  ^^ImiIois  17  July 

Wbm.  102.  1861, 18  D.  1881. 

«  BndAamY.  Bmdikmm,  1  Ron.  528 ;  «  18  D.  188S. 
ffaa  T.  /ona,  2  Sim.  41, 
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that  the  appointment  was  a  joint  one,  and  did  not  contain  a  des-  cbapctbu. 
tination  to  survivors,  was  refused  bj  the  First  Division,  the  Lord 
President  (Lord  Colonsaj)  observing :  '^  I  think  that  in  a  testamen- 
taiy  deed  in  which  trustees  are  appointed  the  condition  of  sur- 
vivorship is  implied,  on  the  principle  that  a  truster  prefers  that 
any  one  of  the  trustees  nominated  sliould  manage  the  estate  rather 
than  a  judicial  factor."  ^  In  England,  where  the  law  of  survivor- 
ship in  trusts  has  long  been  established,  the  same  explanation  has 
been  given  of  the  principle,  and  the  Courts  of  Equity  have  dis- 
countenanced all  attempts  to  abridge  the  generality  of  its  applica- 
tion.' Accordingly,  the  deeds  of  a  surviving  trustee  will  be  upheld, 
notwithstanding  that  the  trust  is  of  a  discretionary  nature,  and 
that  a  power  of  appointing  new  trustees  has  not  been  exercised ; 
and  even  where  the  surviving  trustee  is  a  married  woman.' 

1662.  Li  practice  it  has  been  usual  in  Scotland  to  exclude  any  ProvUion  of 
question  as  to  survivorship,  by  extending  the  destination  in  the  SSudS^he 
trust-deed  to  the  survivors  or  survivor  of  the  accepting  trustees ;  mrvivore  of 
and  where  a  quorum  is  appointed,  it  is  provided  ias  a  general  rule,  trnst^^  "^ 
and  one  that  it  is  desirable  to  observe,  that  the  major  number 
surviving  and  accepting  from  time  to  time  shall  form  a  quorum. 

Where  the  destination  is  not  so  expressed — e.g,,  where  the  trust- 
deed  simply  declares  that  a  majority  of  the  accepting  trustees  shall 
be  a  quorum — ^it  may  be  asked  whether  a  majority  of  the  survivors 
of  the  accepting  trustees  would  be  a  sufficient?  Apparently  it 
would,  on  the  ground  that  the  nomination  is  not  joint ;  and  that 
upon  the  death  or  resignation  of  a  trustee  he  ceases  to  be  an 
accepting  trustee,  because  he  is  no  longer  a  trustee  at  aU> 

1663.  We  may  add,  that  where  the  authority  of  acting  trustees  Practical 
rests  on  the  implied  condition  of  survivorship,  it  is  desirable,  if  poe-  ""fiK*^*®""* 
sible,  to  obtain  the  consent  of  the  whole  of  the  surviving  trustees 

to  all  important  acts  of  administration,  and  especially  where  their 


>  Findlayand  Othen  Petrs.,  30  June 
1855,  17  D.  1014.  Since  the  pablicatioii 
of  the  fint  edition  of  this  work,  it  has 
been  laid  down  in  the  Second  Division  of 
tiie  Court,  in  the  case  of  Damon  v.  SttT' 
Urn,  4  Dea  1868,  2  Macph.  196,  that  ina 
simple  nomination  of  trustees  the  right  of 
snrvivonhip  was  not  implied;  but  the 
prior  autiborities  do  not  appear  to  have 
been  cited  to  the  Court  The  question 
was  again  raised  in  MUet  v.  The  North 
BrUuh  RaOway  Co,,  16  Feb.  1857,  5 
Maoph.  402;  but  in  the  view  taken  by  the 
Court  it  was  not  neoessary  to  decide  the 
point. 

'  Per  yioe-Chimoelbjr  Wood  in  Lcme 


V.  Debenham,  11  Hare,  188.  ''If  I  were  to 
lay  down  suoh  a  rule,"  he  observed,  '*it 
would  oome  to  this, — that  wherever  an  es- 
tate was  vested  in  two  or  more  trustees  to 
rsise  a  sum  by  sale  or  mortgage,  you  must 
oome  to  the  Court  on  the  death  of  one  of 
the  trustees."  And  the  survivor  may  sue 
the  solicitor  to  the  trust  for  an  acoounting, 
without  making  the  representative  of  the 
deceased  trustee  a  party, — Staler  v. 
TTAee^er;  9  Sim.  156. 

*  Lewin  on  Trusts,  9th  ed.  p.  277. 

*  But  see  ElUtet't  Tn,  v.  Bop^9  Trt,^ 
7  Feb.  1854,  16  D.  482,  and  oases  dted 
below,  as  to  powers  of  a  majority  or 
quoram^ 
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ctiAPmij. 


InipUcation  of 
sanrivoTship  in 
appointments 
of  execaton. 


Whether  the 
principle  ex- 
tends to  the 
case  of  execa- 
ton-dative. 


number  has  been  reduced  below  that  of  a  quorum  of  the  original 
trustees-nominate.  In  the  event,  therefore,  of  a  trustee  refusing 
in  such  circumstances  to  concur  with  his  coUeagues  in  necessary 
acts  of  administration,  they  may  find  it  necessary  for  their  0¥m 
security  to  raise  an  action  to  compel  him  to  perform  his  duty,  as  was 
done  in  the  case  of  Lynedoeh  v.  Ouekterlony} 

1664  It  would  seem  that  the  office  of  executor  is  also  con- 
tinued in  the  persons  of  survivors.  In  the  ordinary  case  of  a 
simple  or  several  appointment  of  executors-nominate,  tiiis  proposi- 
tion is  merely  a  particular  case  of  survivance  amongst  testamentary 
trustees,  executors-nominate  being  in  the  strictest  sense  trustees.^ 
It  would  be  more  correct  to  say  that  the  doctrine  has  been  ex- 
tended from  the  case  of  executors  to  trustees  generally ;  for  Lord 
Stair  affirmed,  both  on  principle  and  authority,  that  the  office  of 
executry  descends  to  survivors.  Distinguishing  between  the  case 
of  a  joint  authority  and  a  nomination  of  executors  or  tutors  with- 
out mention  of  a  quorum,  he  says :  *"  A  mandate  inter  vivos,  as  giving 
power,  is  strictly  to  be  interpreted,  because,  the  power  failing,  it 
returns  from  the  mandator  to  the  mandant  himself ;  but  a  power 
given  by  a  defunct  in  contemplation  of  death  cannot  return,  and 
therefore  the  defunct  is  presumed  to  prefer  all  the  persons  nomi- 
nate to  any  other  that  may  fall  by  course  of  law."  * 

1666.  The  reasons  given  for  Lord  Stair's  opinion,  and  for  the 
judgment  in  FivMay's  case,  quoted  above,  are  inapplicable  to  the 
case  of  executors-dative ;  and  the  decision  of  the  House  of  Lords, 
refusing  to  extend  the  principle  of  survivorship  to  tutors-dative, 
may  be  supposed  to  throw  some  doubt  on  the  title  of  surviving 
executors-dativa  The  latest  authorities,  however,  recognise  the 
right  of  survivorship  in  the  case  of  executors-dative,  and  with 
good  reason.*  Tutors-dative,  it  may  be  observed,  not  only  derive 
no  authority  from  the  will  of  the  testator,  but  they  have  not  even 
a  vested  interest  in  the  property  which  they  manage;  whereas 
executors-dative  may  be  the  actual  proprietors — burdened  by  the 
trust — of  the  deceased  person's  estate,  and  must  continue  in  posses- 
sion until  divested  of  the  fee  by  one  X)r  other  of  the  known  forms 
of  transmission.  The  distinction  pointed  at  has  been  recognised  in 
the  law  of  England,  according  to  which  the  right  of  executorship 
and  administratorship  survives,  as  being  an  authority  coupled  with 
an  interest ;  while  the  committees  of  a  lunatic's  estete,  who  have 
but  a  limited  authority,  retain  the  office  only  during  their  joint 


^  LifnedoeK  ▼.  (hchiedony^  20  Nov. 
1832, 11  Sb.  60;  M  alwiidiev.  MMMSL, 
19  Deo.  1886,  14  Sh.  185. 

>  Ml'e  Frin.  ;  1899. 


>  Stair,  1, 12,  13 ;  8,  8,  59  and  79. 

^  Anienon  ▼.  JT^err,  15  Nov.  1866,  5 
Macph.  82  and  see  Bona  ▼.  Jfomtow; 
21  Deo,  1866,  5  Macph,  240. 
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lives.^  Such  being  the  law  of  England  and  Ireland,  the  results  qhaictbu. 
of  estabUshing  an  opposite  doctrine  in  Scotland  would  be  anomalous 
and  inconvenient.  The  effect  of  the  Confirmation  of  Executors 
Act,  1858,  is  to  amalgamate  the  offices  of  executor  and  administra- 
tor in  the  different  parts  of  the  United  Kingdom,  and  to  facilitate 
the  administration  of  the  entire  personalty  as  one  estata  With 
this  object,  it  has  been  provided  that  a  confirmation,  registered  in 
the  Court  of  Probate,  shall  have  the  like  force  and  effect  as  if  pro- 
bate or  letters  of  administration  had  been  granted ;  from  which  it 
would  follow  that,  if  the  decree  of  confirmation  were  to  become 
inoperative  in  Scotland,  by  reason  of  the  death  of  one  of  the  execu- 
tors, it  must  still  subsist  as  a  title  to  the  surviving  executor  in 
England  and  Ireland,  although  utterly  nugatory  within  the  juris- 
diction in  which  it  was  granted.  Another  reason  for  believing  that 
the  office  of  executor-dative  survives  is,  that  the  surviving  executor 
must  still  be  preferable,  according  to  the  rules  of  succession,  to  all 
other  competitors.  It  may  be  added,  that  in  many  cases  there 
would  be  room  for  the  plea  of  ddedns  persance,  as^  for  instance, 
where  confirmation  has  been  obtained  by  legatees  or  tmst-disponees 
not  expressly  nominated  executors.' 


SECTION  IV. 

Trustees  act  by  a  Majority  (Eights  of  a  Minority). 

1666.  An  indefinite  nomination  of  trustees  is  qualified  by  the  Power  of  tms- 
implied  condition  that  the  resolution  of  the  majority  binds  the  a  quorum  b/ 
whole   body  in  matters  of  ordinary  administration.    By  the  1st  Act  Midi? 
section  of  the  Trustee  Act,  1861,  it  is  enacted  that  all  trusts  con-  common  Uw. 
stituted  by  virtue  of  any  deed  or  local  Act  of  Parliament,  under 
which  gratuitous  trustees  are  nominated,  shall  be  held,  unless  the 
contrary  be  expressed,  to  include  a  provision  that  the  majority  of 
the  trustees  accepting  and  surviving  shall  be  a  quorum.^    As 
regards  the  right  of  trustees  to  act  by  a  majority,  the  Statute 
appears  to  be  merely  declaratory  of  the  common  law  rule  of 
administration. 


1  Lewin  on  Tmste,  9tli  ed.  p.  277 ; 
Hudmm  v.  Budton,  Bep.  t,  Talb.  129. 

*  On  the  cognate  question  whether 
the  title  to  ertate  yeeted  in  ex  officio  tms- 
teee  u  continued  in  the  person  of  their 
•nocenofs  in  office,  ref eienoe  is  made  to 
the  eeses  of  Maek  v.  Lorimer,  26  June 
1S22»  1  Sh.  521,  N.E.  481  (nlerred  toin 
Juridical  Styles,  Signet  Letters,  voce  De- 
VOL.  IL 


daratory  Adjudication) ;  OampbeU  v.  Or- 
jphan  ffoipUalj  28  June  1843,  5  D.  1278  ; 
and  Gcirdner  v.  Trinity  ffouae  of  Leith, 
28  Jan.  1845,  7  D.  286. 

*  24  and  25  Vict,  cap.  84,  §  1 ;  ex- 
plained  by  26  and  27  Vict,  cap.  115 ; 
see  Meid  Petitioner,  20  March  1868,  1 
Maoph.  874. 
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OHAFTBB  U. 

Whether  at 
common  law 
executors  may 
act  by  a 
quorum. 


Id  the  case  of 
executors- 
Dominate  and 
tnistees,  a 
minority  is  a 
quorum  at 
common  law. 


1667.  The  earlier  authorities  are  not  very  definite  nor  quite 
consistent  Lord  Stair  affirms  that  co-executors  cannot  pursue 
unless  **  concurring  or  called;"  adding,  however,  that  ''if  any  of 
the  executors  confirmed  will  not  concur  and  contribute  equal  pains 
and  expense,  the  pursuit  will  be  sustained  without  him/'^  In  an 
early  case,  where  the  testator ''  settles  the  remainder  of  her  goods^ 
&C.  upon  her  executors  after  named,  to  be  applied  and  disposed  of 
in  such  manner  as  the  survivors  or  survivor  of  them  shall  think 
fit,  and  nominates  A.,  B.,  and  C.  executors  of  this  her  last  wUl  and 
testament,"  action  was  sustained  at  the  instance  of  a  majority  of 
the  executors ; '  and  it  had  been  previously  held  that  one  executor 
could  not  do  diligence  on  a  bond  **  except  all  the  rest  should  either 
concur  in  the  pursuit  or  else  should  refuse  to  assist,  and  that  they 
were  excluded  from  their  office."  '  Erskine  lays  down  the  principle 
that  executors  hold  office  pro  indiviso;*  but  in  the  chapter  on 
Mandatories  he  says  that  the  rule  "ought  not  to  be  rigorously 
extended  to  steps  taken  by  a  lesser  number  in  points  consisting 
merely  in  form,  or  to  such  acts  as  are  a  necessary  consequence  of 
what  had  been  before  resolved  at  a  full  meeting."  ^ 

1668.  It  is  not  therefore  quite  clear  whether  our  law,  as  now 
administered,  recognises  any  difference  between  trustees  and  exe- 
cutors as  regards  the  right  of  acting  by  a  majority.  In  the  case 
of  trustees  who  are  also  executors,  there  is  no  doubt  as  to  the  com- 
mon law  right  of  the  majority  to  execute  the  trust  Accordingly, 
where  three  gentlemen  were  made  trustees  for  appointing  to  a  bur- 
sary, and  an  appointment  was  made  by  two  of  their  number,  the 
Court  held,  *"  That  the  nomination  being  indefinite,  the  majority 
were  entitled  to  act  in  the  necessary  absence  of  the  other  exami- 
nator."^'  And  in  the  later  cases  of  JfOiUloch  v.  Wallaee,^  and 
Blisset's  Trusstees  v.  Hope*8  Trustees^  the  Court  unanimously  found 
that  a  majority  of  accepting  trustees  had  a  title  to  pursue  actions 
on  behalf  of  the  trust,  although  no  quorum  was  specified.  In  the 
last  case  Lord  Butherfurd  observed :  **  Under  a  trust  of  this  nature, 
which  gives  the  trust  not  only  to  the  persons  named  generally,  but 
to  the  acceptors  or  survivors  of  them,  I  have  no  doubt  that  implies 
power  in  the  majority  to  act,  but  especially  against  one  of  tiieir 
own  number  who  is  recusant"^    A  voluntary  association  or  com- 


^  stair,  8,  8,  59. 

>  Oram  ▼.  CamfMTt  JUp$.,  1764,  M. 
14,690 ;  overruUiig  Inglii  v.  iftrrte^  1788, 
M.  14,690. 

' ▼.  X.  Lag,  1684,  M.  14,689  ; 

and  see  ffamUUm,  1686,  M.  14,686. 

«  Enk.  8,  9,  40. 

B  Enk.  8,  8,  84, 


•  CampbeU  ▼.  M'Jn^^re,  12  Jane  1824, 
8  Sh.  126,  N.E.  85, 

'  irOuUock  T.  WaUaoe,  12  Not.  1846, 
9D.  82. 

•  Bli99ee»  Tn.  ▼.  ffcpt^t  2W.,  7  Feh. 
1854,  16  D.  482. 

•  16  D.  485. 
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mittee  is  entitled  to  act  by.  a  majority.^    It  is,  however,  to  be   ohaptibij. 
undeistood  that  a  majority  cannot  act  without  notice  given  to  the 
other  trustees  or  trustee,  and  that,  if  desired,  an  opportunity  must 
be  given  for  consultation.' 

1669.  Executors  jua  next  of  kin  are  entitled  to  sue  separately  Execnton  ^ua 
for  their  own  shares.  In  M Target's  case,  it  was  held  that  an^yroesepa- 
executor-nominate  was  entitled    to   sue  the   representatives  of  "J^^y '7.™*' 

'^  snares  of  the 

another  executor  for  his  share  of  the  succession ;  and  this  although  snccession. 
a  third  executor,  who  had  not  intromitted,  refused  his  concurrence.^ 
In  Bogerstm  v.  Barker*  an  action  of  count  and  reckoning  was  raised 
by  six  co-executors  against  a  partner  of  the  deceased ;  and  two  of 
them  having  afterwards  executed  a  disposition  omnittm  banarum^ 
on  the  motion  of  the  defenders  the  action  was  dismissed  in  so  far 
as  the  bankrupt  executors  were  concerned.  An  objection  having 
been  afterwards  taken  that  the  title  of  the  four  contintdng  execu- 
tors was  bad,  in  respect  that  it  was  necessary  for  the  whole  body  of 
original  executors  to  sue  collectively,  Lord  Corehouse,  after  consult- 
ing the  Court,  repelled  the  objection.  Lord  Medwyn,  commenting 
on  this  case,  said  that  the  circumstance  that  the  action  was  originally 
raised  in  the  names  of  the  bankrupt  executors  was  immaterial,  and 
that  the  decision  would  have  been  the  same  if  those  two  had  been 
denuded  of  their  right  (by  the  disposition)  before  action  was  raised, 
and  they  and  their  trustees  had  refused  to  concur.^  And  in  Tor- 
ranee  V.  JSryson,^  in  which  the  previous  authorities  were  carefully 
considered,  the  claim  of  one  out  of  a  plurality  of  executors  to  sue 
his  co-executor  for  his  share  of  the  succession  was  sustained,  Lords 
Moncreiff  and  Medwyn  holding  that  he  might  have  sued  a  stranger 
to  the  same  extent,  in  the  event  of  his  co-executors  refusing  to 
concur.  It  has  not  been  decided  that  a  majority  of  a  body  of  exe- 
cutors may  sue  collectively  for  the  whole  of  the  deceased's  debts, 
though  it  would  obviously  be  expedient  to  establish  this  as  a  rule 
applicable  both  to  trustees  and  executors,  since  in  practice  the  two 
offices  are  conjoined. 

1670.  Where  a  quorum  is  provided  for,  it  is  necessary  that  the  usoai  powers 
required  number  should  not  only  attend  the  meetings,  but  also  ?ro*to^"^™  °^ 
consent  to  the  acts  of  the  trustees.^    A  quorum  may  consist 

^  Fife  cmdEinnmBaiL  Co.  ▼.  Jkoi,  4  '  Vide  4  D.  74,  in  Torrance  v.  Bryion, 

Jan.  1S59,  21  D.  187.  infra. 

*  Wffie  Y.  AhboU,  1881, 8  B.  088 ;  RM  •  Torrance  ▼.  Bryton,  24  Nov.  1841,  4 
V.  Maanoea,  1862, 14  D.  449.  D.  71 

*  M'Target  v.  M'Targei,  12  May  1829,  ^  BaU'i  Pr.  §§  1998-6 ;  Lynedoeh  v. 
7  Sh.  691,  explained  by  Lord  Medwyn  OvdUeriony,  16  Feb.  1827,  6  Sh.  868, 
in  TcrrtMce  v.  Bryrnn,  itrfra,  N.B.  882.  Ab  to  the  powers  of  a  qnomm 

*  Bogerton  t.  Barker^  9  Mar.  1888, 11  of  tiiton,Bee  Fnywr  on  Parent  and  Child, 
Sb.  668,  210,  and  oasee  there  dted. 
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OHAFTBR  u.  elthei  of  a  fixed  proportion  of  the  trustees — ^usually  a  majority — or 
of  a  definite  number.  In  the  former  case  it  is  understood  l^t  a 
majority  of  the  accepting  and  acting  trustees,  although  less  than  a 
majority  of  those  nominated,  constitutes  a  quorum ;  but  to  prevent 
disputes  the  provision  is  usually  so  expressed  in  the  settlement. 
In  an  action  in  which  two  of  the  accepting  trustees  were  called  as 
defenders,  it  was  held  that  a  majority  of  the  remainder  were 
entitled  to  sue  as  trustees.^  Where  the  quorum  consists  of  a  defi- 
nite number,  as  three,  and  only  two  survive,  the  Court  will  appoint 
a  factor.'  And  where  only  a  quorum  of  three  remained,  and  they 
differed,  action  was  sustained  at  the  instance  of  two  against  the  re- 
cusant trustee,  to  compel  him  to  concur  in  signing  a  discharge ;  the 
Court  holding  that  the  trustee  was  bound  to  submit  to  the  wiU  of 
the  majority,  unless  he  had  conceived  the  loan  to  be  an  improper 
transaction,  in  which  case  he  ought  to  have  complained  to  the 
Court.'  A  declaration  that  the  majority  shall  form  a  quorum 
does  not  prevent  the  trust  continuing  in  the  persons  of  two  trus- 
tees,^ who  in  that  case  must  act  jointly,^  or  even  in  the  person  of  a 
sole  accepting  or  surviving  trustee. 
Concanence  of  1671.  Where  no  quorum  is  named,  it  rather  appears  that  acts 
utrteM^^e^  of  extraordinary  administration,  as  the  alienation  or  ultimate  dis- 
ther  requisite    tribution  of  the  trust-estate,'  are  not  valid  without  the  concurrence 

to  acts  of  ex- 
traordinary ad-  of  all  the  accepting  trustees.     When  the  number  of  the  trustees  is 

ministration,  r^^jueed  to  two,  it  is  obvious  that  both  must  concur  in  everything, 
as  the  trust  then  practically  resolves  into  a  joint  appointment/ 
It  has  been  doubted  whether  acts  of  extraordinary  administration, 
as  the  exercise  of  a  power  of  sale,  are  valid  when  executed  by  a 
majority,  even  when  the  trust-deed  declares  the  majority  to  be  a 
quorum.^    Where,  as  in  the  Bankruptcy  Act,  the  consent  of  a 


2  Shank%  v.  Aithm,  4  March  1880,  8 
Sh.  689. 

>  Irdamd  v.  OloM,  18  May  1883,  11 
Sb.  626. 

*  Liffyedoch  v.  OwihUirionyt  »iipra.  See 
Cymming  ▼.  Hay,  28  Feb.  1884,  12  Sh. 
508  ;  and  Lord  Wood'a  opinion  in  Logan 
V.  MeUd^ohn,  5  D.  1072. 

«  Laird  v.  MUn,  7  I>ea  1838,  12  Sh. 
187. 

'  Merio^i  Trs,  ▼.  Fj/ffe,  8  Mar.  1886, 
14  Sh.  670. 

*  Ersk.  9upra  ;  Freen  v.  BevendgCf  28 
June  1882,  10  Sh.  727  ;  bnt  see  observ»- 
tiona  of  Lord  Colonaay  on  this  case  in 
Bluiet'»  Tr9,  t.  Hope's  Trt^  supra  ;  Wylie 
Petr.,  28  June  1850,  12  D.  1110 ;  SwU 


V.  JReid,  16  Feb.  1822,  1  Sh.  882,  N.E. 
808. 

^  Moffat  V.  Fobefiwn^  81  Jan.  1884, 
12  Sh.  876,  per  Lord  Corehouae.  In 
England  the  conaent  of  the  whole  body 
of  tmateea  i^»pear8  to  be  requkite  to  aU 
acts  of  adminiBtration,  even  to  the  au- 
thentication of  receipts,  unless  special 
powers  are  conferred  on  the  majority, — 
HaU  V.  Franck,  11  Beav.  519,  18  L.  J. 
Ch.  862,  where,  however,  the  objection 
was  that  the  receipt  was  signed  by  one 
only  of  two  oo-trastees.  But  trustees  for 
churitable  or  public  trusts  may  act  by  a 
majority, — Lewin  on  IVusts,  9tii  ed.  277. 

8  Seott  ▼.  Md,  16  Feb.  1822,  1  Sh. 
882,  N.E.  808,  where  a  biU  was  passed 
to  try  the  question. 
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majority  in  number  and  value  of  the  creditors  is  required  to  validate  qhaptpu. 
a  transaction,  the  condition  will  be  strictly  enforced ;  and  so  the 
Ciourt  reduced  a  trustee's  certificate  for  the  bankrupt's  discharge, 
because  the  signature  of  one  of  the  parties,  whose  consent  was 
necessary  to  make  up  the  statutory  majority,  had  not  been  adhibited 
to  the  concurrence.^ 

1672.  Although  no  act  or  proceeding  of  the  trustees  collectively  Minority  may 
can  be  valid  unless  assented  to  by  at  least  a  majority  of  their  anduke pro- 
number,  it  is  equally  clear  that  a  minority,  or  one  of  two  joint  J^7ot  Se'**' 
trustees,  are  entitled  to  raise  actions  in  their  character  as  individual  P'^*^^^  **' 
trastees,  where  this  is  necessary  either  for  the  protection  of  the 
estate  or  for  their  own  exoneration.^    As  an  example  of  cases  of  the 
first  class,  reference  is  made  to  Beid  v.  MaxwM?  where  the  Court 
passed  a  note  of  suspension  and  interdict  at  the  instance  of  a 
minority  of  trustees,  to  prevent  the  majority  from  carrying  into 
efiect  a  resolution  passed  at  a  meeting  of  trustees,  by  which  they 
proposed  to  assume  additional  trustees,  and  which  it  was  alleged 
was  objectionable  and  had  been  brought  about  by  unfair  means  and 
concealment.    And  in  the  case  of  Taylor  v.  Noble  ^  it  was  found 
that  one  of  two  joint  trustees  was  entitled  to  raise  a  multiplepoind- 
ing  in  the  names  of  both,  and  to  insist  therein  to  the  efTect  of 
obtaining  his  own  exoneration.    But  after  a  majority  of  trustees, 
by  whom  an  action  has  been  raised  on  behalf  of  the  trust,  agree  to 
abandon  the  suit,  an  individual  trustee  is  not  entitled  to  insist  in 
it  to  the  extent  of  his  own  interest  under  the  trust,  but  his  right 
to  raise  a  separate  action  may  be  reserved.^ 

1673.  When  a  corporation  is  associated  with  other  parties  in  the  where  a  cor- 
managemeBt  of  a  chariTy.  it  may  be  doubted  whether  the  corpora-  ^I^^^M^'f' 
tion,  being  a  distinct  person  in  law,  is  entitled  to  more  than  a  single  ^'memben 
collective  vote.    In  such  cases  the  Court  will  not  interfere  with  ^2*®  indmdut 

ally  or  colleo- 

the  established  custom  of  voting,  if  it  is  of  long  standing.  So  it  tiveiy. 
was  decided  where  the  usage  had  been  for  ''  the  minister  and 
remanent  members  of  the  kirk-session  "  to  vote  collectively,  under 
a  destination  to  them  and  certain  individual&^  But  where  the 
destination  is  to  the  heritors,  mimster,  and  kirk-session  of  a  parish, 
each  individual  is  entitled  to  a  separate  vote ;  because  a  parish  is 
itself  a  corporation,  of  which  the  minister  and  kirk-session  are 
individual  members.^    And  where  money  was  bequeathed  to  a 

1  Wylie  a/nd  Lochhead  v.    Towng,  24  «  Taj^  v.  NciUe,  24  Nov.  1886,  14 

Feb.  1859,  21  D.  577.  Sh.  817. 

>  Scott  ▼.  Rod,  and  Loga/n  v.  MeUeU-  ^  OcuUer  v.  Porruter^  11  June  1823, 
jokny  tupra;  BUst^t  Tr$,  ▼.  Hope's  Trs,,  2  Sh.  387,  N.E.  343. 

16  D.  482.  «  ffalden  v.  Bhymer,  1707,  M.  2387  ; 

>  Beid  V.  Maxwdl,  6  Feb.   1852,  14      LetUe  Petr.,  9  June  1814,  F.C. 

D.  449.  ^  B.  of  Galloway  v.  Kirk-Sesnon  of 

Dairy,  22  Feb.  1810,  F.C. 


906  OF  THE  OFFTCB  OF  A  TRUSTEE. 

jWAPTPu.  distrid  of  a  parish,  to  be  under  the  management  of  the  patrons  or 
overseers  of  the  poor  of  said  ploee,  it  was  held,  notwithstanding  an 
adverse  usage  of  eighty  years,  that  the  heritors  of  the  whole  parish 
were  entitled  to  a  joint  management  along  with  the  kirk-session, 
and  not  merely  the  heritors  of  the  particular  district^ 
Trust  not  1674.  Where  the  management  is  vested  in  the  individual  mem- 

dumge  in^n-  ^^  of  a  Corporation  in  conjunction  with  other  parties,  and  the 
^^^^^  constitution  of  the  corporation  is  afterwards  changed,  or  the  number 
of  the  corporators  is  increased,  the  right  of  acting  and  voting  will 
continue  with  the  whole  members  of  the  new  .corporation,'  unless 
the  number  of  the  trustees  is  expressly  limited  by  the  deed  of  con- 
stitution.* And  where  the  statutes  of  a  hospital  devolved  certain 
duties  on  one  of  the  deacons  of  the  Incorporated  Trades,  who  were 
ex  officio  members  of  the  Town-CouncU  of  Edinburgh,  and  as  such 
governors  of  the  hospital,  it  was  found  that  the  deacons  were  no 
longer  entitled  to  a  share  in  the  management,  after  they  had  been 
deprived  by  the  Burgh  Reform  Act  of  their  seats  in  the  Town- 
Council.^  By  3  and  4  WilL  iv.,  sections  20  and  23,  provision  is 
made  for  the  continuance  of  trusts  vested  in  municipal  corporations 
under  the  old  constitution.  Where  any  trust  is  conferred  on  mem- 
bers of  the  municipal  corporation  under  the  denomination  of  "  old 
provost,  old  bailie,  or  old  dean  of  guild,  or  of  merchant  or  trades 
bailies,  or  merchant  or  trades  councillors,"  the  reformed  Town* 
Councils  are  required  to  elect  trustees.  If,  on  the  other  hand,  the 
trust  is  vested  in  office-bearers  of  trading  corporations^  without 
reference  to  their  municipal  character,  the  right  of  management  is 
continued  to  such  office-bearers. 


SECTION  V. 

Office  of  Trustee  cannot  be  delegated. 

ConseqaeDces         1676.  A  trustee  has  no  power  at  common  law  to  devolve  the 
SnauiuSoriaed'  *^^^'^*'  ^P^^  Other  pcTSons.*    Care  must  therefore  be  taken,  in  the 

deTolation  of 

a  trust.  ^  Card^vu,  1789,  note  to  caae  of  E.  of      727  ;  Rmnie  v.  RUekit^  25  April  1845,  4 

OaUoway,  tu/pra,  BeU,  221 ;  Ferrie  v.  Baird^  and  DavitUon 

'  Ineorporated  Trada  ofEdAnr,  v.  Qov,  t.  JfodbmzM,  infra.     In  Sngland,  the 

of  Herioi*$  Hospiial^   14  Sh.   879,  per  Duudm  "delegatus  non  potest  delegare " 

Lord  President  Hope.  was  at  one  time  implied  to  the  actings  of 

'  Oovemors  of  Oordon*i  HotpUal  v.  tnistees  in  a  spirit  of  bUnd  and  ratUeas 

Minittert  of  Aberdeen,  8  July  1881,  9  adherence  to  the  literal  text     Thesi^)- 

Sh.  909.  posed  fasoinatLon  exerted  over  the  legal 

*  Tradei  of  Edinr,  v.  Hervo£t  HotpUal^  mind  by  the    antithetical  tenninations 

8  June  1886,  14  Sh.  878.  "  -ohu,  -art,"  of  the  phrase,  is  the  snb- 

'  Stair,  1,  12,  6,and  7;  Er8k.8,8,84;  ject  of  a  chancteristio  episode  in  Ben* 

Preen  v.  Beveridge,  28  June  1882,  10  Sh.  tham's  Principles  of  T^Ja^yn.      Tha 
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exercise  of  powers  of  assumption^  not  to  deviate  from  the  conditions  qhaftibu. 

of  the  power,  else  the  nomination  may  be  set  aside  as  a  devolution 

of  the  trust.     If  trustees  should  unfortunately  convey  the  property 

to  successors,  in  circumstances  or  under  conditions  unauthorised 

by  the  deed  of  settlement,  the  consequences  may  be  serious.    Not 

only  will  the  conveyance  be  null,  as  amounting  to  a  devolution  of 

the  trust,  but  every  act  of  the  new  body  will  be  liable  to  be  set 

aside  as  irr^ular  and  ultroneous.    Meanwhile  the  trust  will  be  held 

to  subsist  in  the  persons  of  the  surviving  original  trustees,  who 

will  therefore  be  made  responsible  for  any  loss  which  may  have 

been  sustained  through  the  maladministration  of  their  successors ; 

and  before  they  can  proceed  to  execute  a  valid  deed  of  assumption, 

or  to  dispose  of  the  property  in  fulfilment  of  the  purposes  of  the 

trust,  it  will  be  necessary  to  clear  the  title  by  raising  an  action  of 

reduction  of  the  ill^al  deed  of  conveyance.^ 

1676.  Thus,  where  a  person  had  acted  as  trustee  for  a  lengthened  what  held  to 
period  without  a  sufficient  title,  he  was  not  allowed  to  recover  from  me^deToia- 
the  estate  sums  which  he  had  advanced  to  beneficiaries,  except  in  ^^^^^^ 
so  far  as  the  advances  were  made  out  of  the  annual  proceeds  of  the 
property,  and  in  accordance  with  the  directions  of  the  truster.' 
Where  a  power  was  given  to  supply  places  in  the  trust  vacant  by 
death  or  non-acceptance,  and  there  were  two  such  vacancies,  an 
assumption  of  three  new  trustees  was  found  void  as  to  all  the  three, 
the  Court  having  no  means  of  deciding  which  of  the  three  had  been 
nominated  under  the  powers  of  the  trust.'  In  another  case,  where, 
under  a  general  power  of  assumption,  additional  trustees  were 
assumed  by  one  of  two  accepting  trustees,  without  the  concurrence 
of  his  colleague,  who  had  refused  to  act,  it  was  held  that  the 
assumption  was  ultra  vires,  and  that  the  trustees  so  assumed  had 
no  title  to  pursue  an  action,  although  they  had  acted  for  several 
years  without  challenge  in  the  administration  of  the  trust.^  But 
Lord  Mackenzie  said  that  the  question  was  still  open  whether 
homologation  of  the  deed  by  the  recusant  trustee  might  not  have 

maxim  is  still  so  far  in  vifride  6b$enwiUia  that  veiy  case  the  Lord  Ohanoellor  held 

that  a  tmstee  caimot,  as  in  Scotland,  the  representatiyes  of  a  party  liable  for 

depute  the  actlye  management  of   the  the  loss  of  trast-money  deposited  in  bank 

estate  to  a  factor ;  but  he  may  now  trans-  in  the  joint  names  of  one  trustee  and  of 

mit  money  to  a  oo-execator,  or  other  con-  the  husband  of  the  other,  on  the  ground 

fidential  perBon  at  a  distance,  for  the  that  the  husband  had  no  right  to  interfere. 

purpose  of   distribution,  without  being  So  strictly  is  delegation  prohibited. 

held    responsible   for    loss, — Lewiu    on  ^  Freen  v.  Beveridge,  tupra. 

Trusts,   9tfa  ed.  p.   269  ;  or   employ   a  '  HerioCt  Trt,  v.  Pyffe,  8  Mar.  1886, 

steward  in  case  of  necessity,  at  the  risk  14  Sh.  670. 

of   the   estate.      Necessity,    said    Lord  '  Perrie  v  Baird,  81  May  1834,  12 

Gottenham  in  OUmgh  v.  Bcmdy  8  M.  &  Sh.  672. 

C.  497,  8  L.  J.   Ch.   51,  would  include  ^  Dwvidton  v.  Mackenzie,  9  July  1885, 

the  regular  course  of  business.    Tet  in  18  Sh.  1082. 
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oHAfTiBLL  validated  the  appointment,  that  plea  not  havii^  been  raised  on 

record. 

Practical  1677.  Where  a  power  is  given  of  appointing  new  trustees  in 

"'*®^**^^°**     place  of  others  who  may  die  or  resign,  it  would  not  be  advisable  to 

appoint  less  than  the  full  complement.    But  such  powers  ought 

to  be  framed  in  terms  which  entitle  the  surviving  and  accepting 

trustees  to  nominate  as  manj  additional  trustees  as  they  may 

consider  expedient.    The  Court  will  award  sequestration  of  a 

trust-estate  pending  a  dispute  as  to  the  title  of  the  trustees  to 

Aasomed  trus-  administer.^    In  practice  it  is  understood  that  a  power  to  assume 

the  powBn^of  ^^^  trustees  does  not  entitle  the  assumed  trustees  to  exercise  the 

ezecaton.        office  of  executor ;   and  accordingly  the  Commissary  or  Sheriff 

Courts  do  not  grant  confirmation  in  favour  of  assumed  trustees. 

[The  powers  constituted  by  the  various  Trustee  Acts  are 
elsewhere  considered.  The  Acts  do  not  apply  to  eveiy  kind  of 
trust,  and  it  has  been  thought  most  convenient  to  consider  the 
nature  and  incidents  of  the  office  of  trustee  independently  of  the 
special  privileges  conferred  by  Statute  on  gratuitous  trustees.] 

1  Home  V.  ffunier,  7  liar.  1888,  11      25  Jan.   1834,  12  Sh.   838 ;  Bucker  v. 
Sh.  688 ;  aee  M'Tagg<ifi*B  Rep,  w.Jtoberton,      NoUe,  24  Hay  1836, 14  Sh.  817. 
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CHAPTER  LII. 

VESTING  OF  THE  TRUST-ESTATE  IN  THE  TRUSTEE. 

1678.  In  order  that  a  trust-conveyance  of  heritable  property  compieUou  of 
may  be  eflfective,  the  estate  must  be  vested  either  in  the  whole  JSdeTthe'*'* 
body  of  the  trustees  or  in  some  of  their  number,  to  be  held  subject  p*J«»  ^  i^«* 
to  the  acts  and  directions  of  the  others.^    As  regards  trusts  of  heri- 
table estate,  the  title  of  the  trustee  may  be  said  to  be  complete 

when  he  has  taken  infeftment  by  r^istration  of  the  trust  convey- 
ance or  other  document  of  title.  If  the  lands  have  been  specially 
conveyed,  nothing  more  is  requisite  than  the  registration  of  the 
trust-deed,  or  the  disposition  of  lands  therein  contained,  or  a  rela- 
tive notarial  instrument  In  completing  a  title  to  lands  acquired 
under  a  general  trust  conveyance,  recourse  is  had  either  to  the  old 
form  of  adjudication  in  implement,'  or — ^whether  the  truster  held 
under  a  feudal  or  a  personal  title — to  a  notarial  instrument  under 
the  Statutes  of  1868  and  1874,  setting  forth  the  conveyances  to  the 
different  subjects,  and  the  series  of  titles,  including  the  general  dis- 
position, by  which  the  trustee  acquired  right  to  the  property. 

1679.  If  the  trust  is  made  a  condition  of  the  conveyance,  the  Effect  of  the 
property  is  secure  against  the  diligence  of  the  trustee's  creditors,  tCr^artee's^' 
whether  the  conveyance  is  recorded  or  not    Where  the  declaration  ^^^^ 

of  trust  is  embodied  in  a  separate  unrecorded  back-bond  or  declara- 
tion of  trust,  such  declaration  is  an  effectual  qualification  of  the 
trustee's  title  only  so  long  as  the  title  continues  personal.  If, 
therefore,  it  is  intended  that  the  trustee's  right  should  be  made  real 
by  recording  the  conveyance  in  his  favour,  the  declaration  of  trust 
ought  also  to  be  recorded  in  the  Register  of  "  Sasines  and  Rever- 
sions;" otherwise  the  beneficiary  will  have  no  security  over  the 
estate.' 

1680.  Where  property  is  vested  by  ex  fade  absolute  disposi-  Completion  of 
tion  in  a  trustee  for  the  truster's  creditors,  it  is  a  question  of  S^JteSTtWe^fa 
expediency  whether  the  trustee  should  be  required  to  complete  a  ^{J^  "^^^ 
title  in  Ids  person.    In  the  prospect  of  the  estate  turning  out 
insolvent,  it  would  be  desirable  that  the  trustee  should  take  infeft- 

1  Bell'8  Pr.  §1 994  ;  Com.  7th  ed.  i.  88.  See  21  and  22  Vict.,  cap.  76,  §  27  ;   28 

'  The  condanoiiB  for  ooiuititation  and  and  24  Vict,  cap.  148,  §  16. 

adjudication  may  be  combined  in  one  sum-  *  Stat  1617,  cap.  16  ;  Keith  v.  Max- 

moiiB,  idkether  the  heir  renonnoe  or  not  iffdl,  1795,  Bell's  FoL  Ca.  284. 
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OHAPMR  m.  ment  for  the  purpose  of  preventing  the  acquisition  of  preferences 
by  adjudgers.  But  in  the  case  of  a  private  trust  for  sale  by  a 
solvent  proprietor,  the  completion  of  a  title  by  infeftment  is  to  be 
avoided,  especially  if  the  trust  is  likely  to  be  continued  for  some 
time.  Infeftment  on  an  exfojde  absolute  disposition  puts  the  pro- 
perty within  the  power  of  the  trustee's  personal  creditors ;  and  this 
risk,  which  attaches  of  necessity  to  all  recorded  ex  fame  absolute 
conveyances,  is  obviated  by  leaving  the  trustee's  title  to  the  lands 
personal  upon  the  trust-disposition.  The  preferable  course  is,  that 
the  disposition  should  be  declared  to  be  in  trust  for  purposes  which 
may  be  specified  in  a  separate  writing.  In  this  way  only  are  the 
creditors  of  the  trustee  excluded  under  all  circumstances.^ 

1681.  By  the  13  and  14  Vict,  cap.  13,  as  extended  by  23  and  24 
Vict.,  cap.  143,  section  32,^  provision  is  made  for  vesting  heritable 
estate  in  trustees  for  the  maintenance,  support,  or  endowment  of 
ministers  of  religion,  missionaries,  or  schoolmasters,  or  for  the 
maintenance  of  the  fabric  of  churches,  chapels,  meeting-houses,  or 
other  places  of  worship,  or  of  manses,  or  dwelling-houses,  or  offices 
for  ministers  of  the  Gospel,  or  of  school-houses  or  schoolmasters' 
houses,  or  other  like  buildings,  in  such  a  form  as  to  confer  upon  the 
trustees  the  right  of  perpetual  succession,  and  to  obviate  the  neces- 
sity of  renewing  the  investiture  when  the  trust  devolves  upon 
successors.  These  provisions  are  applicable  to  feu-duties,  heritable 
securities,  and  other  heritable  property,  as  well  as  to  lands  and 
houses.'  Sections  1  and  3  of  the  Act  of  13  and  14  Victoria  provide 
for  the  vesting  of  the  estate  in  the  trust-disponees  and  their  succes- 
sors ;  and  by  section  2  it  is  enacted  that,  unless  a  special  agreement 
shall  have  been  made  with  the  superior  for  a  periodical  payment  in 


Completion  of 
titles  to  pro- 
perty of  tms- 
tees  for  chur- 
ches and 
schools. 


1  *'  Where,*'  sajs  BeU,  "  the  oonvey- 
aQce  of  the  estate  is  expressly  a  dUpon- 
iion  tn  trmit  for  certain  uses  and  pnipoees, 
and  the  preoept  and  proouratory  are  so 
cooceived,  the  completion  of  the  title  in 
the  person  of  the  trustee  by  sasine,  re- 
corded with  its  condition,  while  it  vests 
the  fee  in  him,  leaves  to  the  person  for 
whose  behoof  it  is  intended  an  effectual 
and  secure  estate,  or  jus.credUi  as  a  real 
burden  on  the  trust-estate.  The  conpe- 
quenoes  of  this  are  important : — 1.  The 
creditors  of  the  trustee  have  no  right  to 
attach  the  trust-estate  for  the  trustee's 
debts.  The  estate  in  him  is,  in  its  nature 
and. origin,  a  limited  and  qualified  estate ; 
it  is,  in  regard  to  his  own  creditors,  a  mere 
formal  right, — ^a  deposit  for  the  benefit  of 
others ;  and  the  estate  in  all  its  forms, 
and  even  the  proceeds  of  it,  if  sold,  while 


they  can  be  identified  (as  bills  or  bonds  of 
the  purchaser,  lands  exchanged  or  ez- 
cambed  for  the  original  trust-estate,  Ac  ), 
belong  exclusively  to  those  having  rigbt 
under  the  trust,  and  can  neither  be 
attached  nor  divided  by  the  trustee's 
creditoRU  2.  The  maxim  of  law,  that  a 
fee  cannot  be  m  pendente^  is  satisfied  by 
the  vesting  of  the  estate  in  the  trustee ;  to 
that  for  persons  yet  unborn,  or  otherwise 
incapable  of  holding  the  fee,  an  effectual 
contingent  right  may  be  constituted  in 
the  meanwhile,  which  in  due  time  may  be 
completely  available." — Com.  7th  ed.  i 
88;  and  see  Pr.  §1994. 

'  Provisions  of  a  similar  nature  have 
been  introduced  into  the  Friendly  Sooietiee 
Consolidation  Act,  18  and  19  Vict,  cap. 
68,  §§  11  and  17. 

'  28  and  24  Viob,  cap.  148,  §  82. 
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lieu  of  composition,  it  shall  be  lawful  for  the  superior,  at  the  death  craftbr  lh. 
of  the  existing  vassal,  and  at  the  expiration  of  every  period  of 
twenty-five  years  thereafter  during  the  continuance  of  the  trust,  to 
demand  from  the  disponees  a  sum  corresponding  to  the  casualty  or 
composition  which  would  have  been  payable  upon  the  entry  of  a 
singular  successor. 

1682.  We  proceed  to*  inquire  how  far  the  ordinary  modes  of  Sioffnianties 
completing  a  title  are  susceptible  of  adaptation  to  singularities  in  t?,^[^^^  ^^ 
the  title  of  trustees  connected  with  the  form  of  their  appointment 

In  all  such  cases  the  object  of  the  Court  is  of  course  to  give  effect 
to  the  appointment,  notwithstanding  the  omission  of  words  of  ex- 
press conveyance  in  the  deed  of  settlement ;  and,  to  avoid  the 
expense  of  adjudication,  the  rule  has  been  laid  down  that  a  supple- 
mentary appointment  shall  receive  effect  in  the  same  manner  as  if 
the  names  of  the  trustees  had  been  inserted  in  the  original  convey- 
ance. The  rule,  however,  is  understood  in  practice  to  be  restricted 
to  the  case  of  settlements  executed  intuitu  mortis,  as  there  is  nothing 
in  the  authorities  to  warrant  its  extension  to  trusts  which  are  in- 
tended  to  take  effect  during  the  lifetime  of  the  truster.  In  the  note  Caseortnintees 
to  his  interlocutor  in  the  case  of  MackUligin}  quoted  below.  Lord  authwity  from 
Gurriehill  observes  that  the  execution  of  an  instrument  containing  a  deed  ofnomi- 
a  formal  dispositive  clause,  while  it  does  not  impair  the  truster's 
rights  of  ownership, ''  in  effect  enables  him  thereafter  to  test  upon 
his  heritable  property  in  any  way  he  may  think  proper,  by  giving 
directions  to  his  trustees  (if  the  settlement  be  a  trust),  or  by  mak- 
ing such  additions  to,  or  alterations  or  revocations  of,  his  donations 
as  he  may  think  proper  at  any  future  period  during  his  lifetime."  ^ 
If  the  trust-estate  consist  of  moveable  property,  a  mere  nomination 
as  executor  and  universal  intromitter  with  the  estate  will  vest  the 
right  to  the  property  in  the  trustee,  so  as  to  entitle  him  to  obtain 
confirmation,  which  in  this  case  serves  to  supply  the  want  of  a  con- 
veyance in  his  favour.  And,  on  the  same  principle,  the  appoint- 
ment of  a  party  as  trustee  for  the  distribution  of  heritable  property 
previously  disponed  will  receive  effect  as  a  conveyance,  the  law 
supplying  a  fee  in  the  person  nominated  as  trustee  wherever  a 
beneficial  interest  has  been  created  by  trust-disposition. 

1683.  Until  the  decision  in  MaddUigin's  case,'  it  had  been  observations 
thought  in  practice  that  an  adjudication  was  necessary,  or  a  con-  3SJ2w%fn?^ 
veyance  irom  the  trustees  first  appointed ;  and  it  had  even  been 
maintained  that  the  nomination  of  new  trustees  was  an  absolute 

nullity  as  regards  the  right  to  heritage,  unless  accompanied  by 

^  Mackil^ffin    and    Othen   v.    Mae-  '  See  the  ftrgumento  in  MaekUUgUCt 

A»/{^tn,2SNoy.  1S55, 18D.  S8.  ound^mipra, 

«  is  D.  87. 
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oHAPTBBLn.  words  importing  a  conveyance  in  their  favour.  This  last  proposi- 
tion, however,  was  evidently  untenable ;  for  it  had  been  already 
ruled,  by  a  unanimous  judgment  in  Bdbertscn  v.  OgUMs  Trustees} 
that  a  trustee  was  validly  constituted  although  not  named  in  the 
dispositive  clause  of  the  settlement,  a  decision  which  has  been 
confirmed  in  two  later  cases.^  In  MajckiMgirCs  case  the  terms 
of  the  destination  to  trustees  were  altered  by  two  codicils,  of  which 
the  first  revoked  the  appointment  of  three  of  the  original  trustees, 
and  appointed  a  new  trustee  to  act  along  with  those  remaining. 
The  second  codicil  not  only  renewed  the  destination  under  the 
former  codicil,  but  revoked  all  prior  nominations,  so  that  none 
of  the  tnistees  could  claim  to  take  the  estate  in  virtue  of  the 
original  disposition.  In  these  circumstances,  it  was  held  by  Lord 
Justice-Clerk  Hope  and  Lord  Wood  that,  although  the  nomination 
of  trustees  in  the  original  deed  had  fallen  by  the  effect  of  the  re- 
vocation, yet  the  dispositive  clause  operated  as  an  effectual  convey- 
ance to  all  parties  who  might  be  afterwards  nominated  to  the  office ; 
the  names  of  the  trustees  subsequently  appointed  being  held  to  be 
imported  into  the  original  deed,  upon  which  they  were  accordingly 
entitled  to  take  infeftment  directly.  The  Lord  Justice-Clerk 
observed  that  a  conveyance,  although  blank  in  the  names  of  the 
trustees,  might  be  sustained  if  the  names  were  afterwards  supplied 
by  a  codicil.  Lord  Cowan,  on  the  other  hand,  held  that  any  such 
appointment  could  only  receive  effect  as  an  obligation  to  convey, 
transmitting  against  the  heir  of  the  truster.  The  more  correct 
view  appears  to  be,  that  the  codicil  will  vest  the  property  in  favour 
of  the  new  trustees  if  the  original  disposition  is  in  favour  of  trus- 
tees specifically  named,  and  of  such  as  may  he  thereafter  named. 
But  it  is  against  principle  to  hold  that  a  disposition  solely  to  trus- 
tees named  should  operate  as  a  conveyance  to  those  named  in  a 
subsequent  codicil ;  and,  in  practice,  we  should  think  a  conveyance 
from  the  original  trustees  or  from  the  heir-at-law  a  necessary  step 
in  the  title. 
Effect  of  con-  1684.  Mistakes  or  defects  of  specification  in  the  designation  of 

veyance  to       ^^^  trustces  will  uot  prevent  the  estate  from  vesting,  unless  the 

trustees  under  .  ^ 

a  desigruuio     intention  is  totally  obscured.    On  this  subject  reference  is  made 

peraonarum,     ^  ^  previous  chapter.*    A  designation  of  ex  officio  trustees  is  good, 

although  the  individuals  holding  the  offices  at  the  time  are  not 

named  in  the  trust-deed.    In  the  case  of  Wylie  ^  it  was  held  that 

there  had  been  a  valid  appointment  of  trustees  for  the  manage- 

>  Boberimm  v.  OgihU**  2V«.,  20  Dec  *  Chapter  XVIII.,  Section  L 

1844,  7  D.  286.  *  Wylie  Petr.,  28  Jane  1860,  12  D. 

'  MaekilUffin*i  caae;  Rojfol  Ii^firmarjf  1110. 
v.  Lord  AdvooaUf  28  D.  1218. 
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ment  of  a  charitable  fund,  where  one  of  the  trustees  was  designed  cBAmRin. 
in  the  settlement  as  ''  the  proprietor  of  the  lands  of  Nellfield  for 
the  time  being."    The  proprietor  being,  as  it  happened,  a  minor, 
the  Court  would  not  allow  the  other  trustees  to  act  without  him, 
and  appointed  a  judicial  factor  to  administer  the  trust 

1686.  A  difficulty  is  sometimes  experienced  in  practice  with  Completion  of 
respect  to  the  mode  of  making  up  a  title  in  the  persons  of  trustees  trustees  an 
who  are  designated  without  being  named.^  Sometimes,  as  in  the  n^^SJm^.^^^ 
cases  of  Wylie  and  Boe  v.  Anderson,  there  is  a  general  disposition 
to  trustees  nomiTuUim,  upon  trust  to  convey  certain  subjects,  or  to 
pay  over  a  certain  sum  to  persons  designated  descriptively  as 
trustees  in  perpetuity.  In  such  a  simple  case  the  investiture  will 
of  course  be  completed  by  the  testamentary  trustees  conveying  to 
the  parties  answering  to  the  description,  and  to  their  successors,  &c. 
(as  in  the  original  destination),  upon  the  narrative  that  the  disponees 
named  and  designed  are  the  persons  for  the  time  being  holding 
the  office  or  position  in  question.  But  where  there  is  a  direct  con- 
veyance to  trustees  designed  but  not  mentioned  nominatim,  it  may 
be  doubted  whether  the  trustees  could  take  infeftment  on  the  dis- 
position without  having  first  constituted  their  right  by  declarator, 
or  having  obtained  a  warrant  for  infeftment  in  their  own  names  in 
an  action  of  declaratory  adjudication.  In  such  cases  trustees  will 
naturally  be  desirous  of  obtaining  the  security  of  a  decree  in  their 
favour ;  and  it  is  perhaps  right  that  they  should  have  it.  It  does 
uot  appear  that  any  well-founded  objection  would  lie  to  a  title  by 
infeftment  on  the  trust-disposition.  The  trustees,  in  the  case 
supposed,  are  properly  conditional  institutes,  the  condition  being 
that  the  person  is  magistrate  (or  whatever  the  office  may  be)  for 
the  time  being.  Under  the  old  system  of  conveyancing,  a  notary 
was  entitled  to  give  sasine  to  a  conditional  institute  on  being 
satisfied  by  reasonable  evidence  of  the  failure  of  the  disponees 
named  in  the  first  instance.^  By  parity  of  reasoning,  it  may  be 
inferred  that  a  trustee  nominated  descriptively  would  be  entitled  to 
indorse  a  warrant  for  r^stration  in  Ms  own  favour  upon  the  con- 
veyance, which  would  suffice,  when  executed,  to  vest  the  estate  in 
his  person. 

1686.  To  complete  the  subject  of  the  vesting  of  the  legal  estate  Completion  of 
in  the  trustee,  we  may  now  consider    the    case  arising  upon  heir  of  tL  last 
a  lapsed  trust,  with  a  destination  to  the  heirs  of  the  last  surviving  j^^ing  tms- 
trustee.    In  this  case  the  heir  of  the  surviving  trustee  is  held, 
as  r^ards  both  heritable  and  moveable  property,  to  mean  the  heir- 
at-law,  who  must  be  called  in  any  action  of  adjudication  at  the 

1  Wyiie,  9upra;  Boe  v.  Andenon,  11  '  Fogo  v.  fo^ro,  25  Feb.  1840, 2  D.  651. 

Not.  1857,  20  D.  11. 
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cHAFTiR  MI.  instance  of  the  beneficiaries  or  of  a  judicial  factor.^    It  would  seem 
that  in  England  a  surviving  trustee  may  devise  his  trust-estates  by 
will ;  but  no  such  practice  has  ever  been  recognised  in  Scotland^ 
nor  would  it  be  attended  with  any  obvious  advantage,  because  the 
powers  of  a  trustee  who  succeeds  merely  in  the  character  of  heir  to 
a  surviving  trustee  are  necessarily  very  circumscribed.    The  heir 
of  a  last  surviving  trustee  might  indeed  make  up  titles  to  the  trust- 
estate  and  convey  it  to  a  factor  or  to  beneficiaries ;  but  it  has  been 
considered  that  a  trustee  by  succession  could  not  in  general  execute 
the  discretionary  powers  of  the  trust ;  and  it  is  certain  that  he  is 
liable  to  be  superseded  in  the  administration  of  the  trust  by  the 
appointment  of  a  judicial  factor. 
Heir  snooeeds         1687.  The  vlcw  of  the  legal  position  of  a  trustee  by  succession 
but  not  to  tlie  ^^^^  expressed  is  supported  by  the  opinion  of  Lord  Justice-Clerk 
SSstoef  *^*      Hope  in  OwdorCs  Trustees  v.  Eglinton?^    The  trustees  in  that  case 
had  made  up.  a  title  by  disposition  from  the  truster's  eldest  son, 
whereby  the  estate  was  conveyed  to  the  "  trustees  under  the  trust- 
disposition  before  specified,  and  their  heirs  and  assignees  whomso- 
ever."   The  Lord  Justice-Clerk  observed :  "  It  is  true  that  under 
this  disposition,  by  which  it  was  intended  entirely  to  divest  the 
eldest  son  and  his  heirs,  the  title  to  the  lands  would  be  carried  on 
after  the  death  of  the  trustees  into  the  persons  of  their  heirs,  so  as 
to  prevent  the  right  reverting  to  the  eldest  son,  or  to  support  the 
acts  of  any  person  who  might  be  appointed  to  act  if  all  the  three 
had  died.    But  the  heirs  would  not  have  been  trustees  in  any  other 
sense  than  that  their  title  would  have  been  burdened  with  the 
obligation  to  hold  for  the  purposes  of  the  trust,  and  to  denude  when 
duly  called  upon.    The  powers  of  the  office  of  trustee  would  not 
have  passed  by  the  law  of  Scotland"  '    By  the  Conveyancing  Act, 
1874  (37  and  38  Vict.,  cap.  94,  section  43),  the  right  of  the  heir- 
at-law  of  a  sole  or  last  surviving  trustee  to  complete  a  title  as 
trustee  is  recognised,  while  at  the  same  time  he  is  put  under  a 
disability  to  act,  except  for  the  purpose  of  propelling  the  estate  to 
new  trustees  or  a  judicial  factor,  or  to  the  beneficiaries,  if  such 
conveyance  is  consistent  with  the  trust.^ 
Effect  of  desti         ICHBS.  Where  the  intention  of  the  truster  is  to  create  a  per- 
^,^"th^^  manent  trust,  it  would  appear  that  a  general   destination  to 
awtoeM  ••      "  trustees,  their  heirs  and  assignees,"  carries  the  estate,  not  to  the 
heirs  of  the  last  survivor,  but  to  the  heirs-at-law  of  all  the  trustees. 

* 

^  Parker  on  AdjndioatioxiB,  ^^\IkMd         '  Qordon't  Trt,  v.  BglmUmt  17  July 
y.  D<Md,  1766,  M.  16,204 ;  DrwMMmd      1851,  18  D.  1881. 


V.  Madcende,  1758,  11.  16,206  \  D.  of         *  18  D.  1885 ;  and  see  M'Leuk*9  Tn. 
Haimaton'9  Or.  v.  B.  of  Selhirk,  1740,      v.  dCLeiik,  25  May  1841,  8  D.  914. 
VWh.  **  TniQt,"  No.  9.  *  See  dPLean  Petitioner,  1892»  19  R. 
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In  the  case  of  Ferguion  v.  Marjiynbanks}  the  truster  conveyed  his  <"'^"""'' 
estate  to  trustees,  their  heirs  and  assigns,  for  the  purpose,  inter 
alia,  of  founding  and  maintaining  a  grammar  school  AU  the 
trustees  having  died,  it  was  maintained  that  the  succession  had 
vested  by  the  law  of  England  in  the  defender,  as  heir  of  the  last 
surviving  trustee;  and  the  Court  was  invited  to  make  a  new 
nomination,  on  the  ground  that  this  gentleman  was  disqualified  by 
bankruptcy.  Lord  Butherf urd,  before  whom  the  case  came  in  the 
first  instance,  held  that  under  such  a  destination  the  trust  would 
pass  by  the  law  of  Scotland  to  the  heirs  of  each  trustee  who  died ; 
the  law,  '* applying  the  words  'their  heirs'  to  all  the  trustees 
respectively  and  severally,  would  continue  the  trust  in  the  same 
form,  and  with  the  sam6  safeguards  as  the  testator  gave  it  in  its 
original  constitution."    This  judgment  was  affirmed. 

1689.  In  substance,  what  has  been  said  regarding  the  com- Vesting  of  tbe 
pletion  of  titles  to  heritable  estate  may  be  applied,  mviaiis^'^^'^^ 
mutandis,  to  the  vesting  of  the  personal  estate  in  trustees,  the 
title  to  the  latter  being  completed  by  possession,  intimation,  or,  in 
the  case  of  shares  or  stock,  by  transfer  in  the  books  of  the  com- 
pany. The  question  what -amounts  to  an  agreement  to  accept 
shares  or  stock  is  chiefly  interesting  with  reference  to  the  liability 
which  may  be  incurred  by  the  trustee-partners  to  creditors  of  the 
company,  a  subject  which  is  considered  in  a  subsequent  chapter.' 

'  Ferffumm  t.  Marjoribankty  1  April  '  Chapter  LXXI.,  Seotion  II. 

IS63, 15  D.  637,  640. 
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c.  6. 


1690.  In  this  chapter  we  have  to  consider  a  veiy  important 
class  of  testamentary  provisions,  which,  though  the  creation  of  in- 
dividuals, are  properly  distinguished  from  ordinary  private  trusts, 
regard  being  had  to  their  objects  and  contemplated  endurance.  The 
rules  affecting  these  trusts  are  almost  entirely  dependent  on  the 
common  law,  the  Legislature  having  abstained  from  that  interfer- 
ence with  Scottish  charities  which  is  so  marked  in  connection  with 
those  of  England.  Indeed,  it  would  appear  that,  with  the  two  ex- 
ceptions, if  such  they  are,  to  be  immediately  mentioned,  the  only 
Statute  dealing  with  them  at  all  is  the  Act  1663,  cap.  6,  "  against 
the  inverting  of  pious  donationes,''  which,  on  the  narrative  of  the 
frequent  inversion  or  misappropriation  of  grants  to  colleges,  schools, 
hospitals,  and  other  pious  uses,  provides  that  those  entrusted  with 
these  grants  shall  be  accountable  to  the  beneficiaries,  and  that 
actions  shall  be  competent  at  the  instance  of  the  beneficiaries^  or 
the  bishops  and  ordinaries  within  whose  diocese  the  mortifications  ^ 

8iq>6rior  nor  tnuufer  the  grant"  At 
the  Ref  ormfttion  the  tenure  was  abolished, 
and  all  lands  mortified  for  supentitioas 
purposes  were  annexed  to  the  Crown. 
Those  granted  for  charitable  and  other 
band  that  oould  neither  fight  for  the      benevolent  purposes,  however,  were  not 


^  Mortification  was  of  old  the  kind  of 
tenure  by  which  lands  were  held  when 
they  were  granted  to  religious  houses  or 
for  other  pious  uses.  These  grants  were 
made  ad  manum  mortuam^ — i.e.,  "to  a 
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lie,  to  compel  them  to  administer  the  trusts  according  to  the  terms  cHAFnmLm, 
of  the  grants,  and,  over  and  above,  to  account  for  the  ordiuaiy 
profits  of  every  year's  intromissions  "  at  the  rate  allowed  by  the 
laws  of  the  realm." 

1691.  The  term  '*  charitable  trust "  is  a  convenient  general  Principles  of 
name,  but  it  must  be  kept  in  view  that  the  law  of  Scotland  (as  ^^1?^*^ 
hitherto  understood  and  administered)  recognises  no  distinction  charitable  and 

'  ^  public  truBts, 

either  as  to  construction  or  principles  of  administration  between 
gifts  to  charitable  uses  properly  so  called,  and  gifts  to  purposes 
which,  though  not  charitable,  are  lawful  and  useful.  The  true  dis- 
tinction is  between  private  trusts  or  bequests,  in  which  only  indi- 
viduals named  or  designed  can  claim  an  interest,  and  those  which 
are  intended  for  the  benefit  of  a  section  of  the  public,  and  which 
may  be  enforced  by  paptdaris  actio}  A  gift  to  a  community  of  a 
public  park,  library,  or  place  of  recreation  would  not,  according  to 
the  ordinary  use  of  language,  be  described  as  a  charity,  while  a 
hospital  or  an  asylum  would  be  so  described ;  but  the  law  which 
governs  the  trust  intended  to  promote  the  healthy  exercise  of  the 
mind  and  body  is  (in  the  absence  of  artificial  limiting  rules) 
necessarily  the  same  law  which  applies  to  the  trust  for  the  restora- 
tion of  mind  or  body  when  injured  or  diseased.  Trusts  for  public 
uses  may  be  founded  by  de  prcesenti  gift,  by  bequest,  or  by  the 
voluntary  subscriptions  of  their  past  members,  and  not  infrequently 
the  funds  of  public  institutions  are  derived  from  all  these  various 
sources.  It  has  not  been  thought  necessary  in  the  present  chapter 
to  separate  the  cases  of  proper  charitable  trust  from  those  relating 
to  voluntary  societies  constituted  for  public  objects ;  but  such 
peculiarities  as  exist  are  noticed  under  the  appropriate  sections  of 
this  chapter. 

SECTION  I. 

Construction  of  Bequests  for  Charitable  or  Public  Uses. 
(Approximation:  Extension  to  New  Objects:  Schemes.) 

1692.  The  law  of  Scotland  imposes  few  restrictions  on  the  con-  in  what  terms 
stitution  of  perpetual  trusts.  The  Mortmain  Act «  does  not  extend  „  c£2?Sbi?* 
to  Scotland  at  all,  even  where  the  money  settled  is  invested  in  the  bequest  may  be 

constitiitfid 

British  Funds ; '  and  the  Thellusson  Act  ^  which,  as  extended,  pre- 

MitiATAfT,  and  Undfi  may  stOl  be  mortified  '  9  Geo.  n.,  cap.  86. 

for  any  lawful  purposely  to  be  bolden  fen  *  Maeara  v.  College  of  Aberdeen,  1786, 

or  blench.  M.  15,948  ;  Hailee,  975. 

^  Per   Lord  Wataon  in  Andrews  v.  *  89  and  40  Geo.  m.,  cap.  98  ;  11  and 

Mwarf$  Tr9.^  29  June  1886,  18  R  at  12  Viot,  cap,  86,  §  41 ;  55  and  56  Vict, 

p^  78.  cap.  55. 

VOL.  n.  L  2 
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CHATTXBLni. 


Examples  of 
implied  or  pre- 
catory bequests 
for  charitable 
objects. 


Uncertainty 
obviated  by 
clothing  the 
trustee  with 
discretionary 
powers. 


Not  necessary 
that  the  be- 
quest should 
be  definite  in 
relation  to 
locality. 


vents  accumulations  of  the  income  ot  real  and  personal  propeity 
beyond  twenty-one  years  after  the  testator's  deaths  does  not  inter- 
fere in  any  degree  with  the  testator's  right  to  tie  up  the  capital. 
It  has  been  held  that  a  direction  to  trustees  to  accumulate  personal 
property  in  Scotland  for  a  longer  term  does  not  defeat  the  trust 
altogether;  only  the  accumulation  is  limited  to  the  period  of 
twenty-one  years.^ 

1693.  In  moving  the  affirmance  of  the  judgment  of  the  Court  of 
Session  in  the  case  of  BUI  v.  Bums,^  Lord  Giflford  observed :  "  It 
appears  to  me  that  the  law  of  Scotland  is  more  liberal  in  the  inter- 
pretation of  bequests  for  charitable  purposes  than  other  bequests." 
The  remark  was  well  founded,  as  almost  all  the  cases  show,  tt 
they  can  possibly  avoid  it,  the-  Courts  will  not  hold  a  charitable 
bequest  void  for  uncertainty.  In  the  case  already  mentioned,'  a 
bequest  to  trustees  in  the  widest  terms,  giving  them  the  laigest  dis- 
cretion in  distributing  certain  funds  amongst  the  charitable  and 
benevolent  institutions  in  the  city  of  Gku^w,  was  sustained  both 
by  the  Court  of  Session  and  the  House  of  Lords.  Lord  Balgray 
said  :  '*  The  whole  case  depended  on  the  point  whether  it  was  law- 
ful for  a  testator  to  put  the  disposal  of  his  property  at  the  will  and 
discretion  of  another  ?  He  thought  it  was."  Again,  a  bequest  in 
the  following  terms : — "  It  is  my  wish  that  such  remaining  means 
and  estate  shall  be  applied  in  such  charitable  purposes,  and  in  be- 
quests to  such  of  my  friends  and  relations  as  may  be  pointed  out  by 
my  said  dearly  beloved  wife,  with  the  approbation  of  the  majority 
of  my  said  trustees,"  ^ — was  held  not  to  be  void  for  uncertainty. 

1694.  In  another  case,'^  by  a  codicil  to  his  trust-deed,  a  testator 
left  £5000  for  the  maintenance  of  a  school  in  which  boys  were  to  be 
taught  reading,  writing,  and  arithmetic, ''  to  be  under  the  manage- 
ment of  the  Magistrates  and  Ministers  of  the  Established  Church." 
No  place  was  specified ;  but  in  respect  that  truster  was  bom,  re- 
sided, and  died  in  Glasgow,  that  his  trust-deed  and  codicil  were 
dated  and  his  trustees  were  merchants  there,  it  was  held  that  the 
bequest  was  not  void  for  uncertainty,  and  that  the  "  magistrates  and 
ministers  "  referred  to  were  those  of  Glasgow.  The  House  of  Lords, 
on  the  advice  of  Lord  Wynford,  adopted  a  different  course  in  the 
case  of  Bwen  v.  The  Magistrates  of  Montrose.^     There  a  testator 


^  OgUvie't  Tr$.  v.  Kirk'SeiiUm  of 
Dundee,  18  July  1846,  8  D.  1229.  See 
Chapter  XV.,  Section  II. 

s  Hm  y.  Bums,  14  April  1826,  2  W.  & 
S.  80,  affinuing  8  Sh.  889,  N.E.  276. 

'  ffUl  V.  Bums,  tupra, 

*  OriehUm  v.  Orierson,  12  BCay  1826, 
4  Sh.  558,  N.E.  561,  affirmed  25  July 


1828,  8  W.  &S.  829  ;  KeUandY. DongUu, 
28  Not.  1868,  2  Maoph.  150. 

"  Murdoch  y.  The  Magistrates  and 
Ministers  qf  CRasgow,  80  Nov.  1827,  6 
Bh.  186. 

*  Fwen  V.  Mags,  of  Montrom^  17  Nov. 
1880,  4  W.  &  S.  846,  reveraing  6  SBr.  479. 
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having  in  1821  left  £6000  to  fotmd  an  hospital,  and  having  pro-  cHAProtm. 
Tided  that  this  som  and  the  interest  accrtdng  on  it  should  be 
accumulated  until  it  amounted  to  £  ,  and  that  the  number 

of  boys  in  it  should  be  ,  the  Court  of  Session  sustained  the 

bequest, — ^the  Thellusson  Act  preventing  accumulations  above 
twenty-one  years.  The  House  of  Lords,  however,  reversed  the 
judgment,  and  set  the  bequest  aside  on  the  ground  of  uncertainty. 
The  authority  of  the  case  has  been  frequently  doubted,  as  by  Mr. 
Boyle  in  his  work  on  the  Law  of  Charities,^  and  by  the  House  of 
Lords  itself  in  the  Morgan  case.*  A  bequest  for  "  charitable  and 
benevolent  purposes"*  was  found  not  void  for  uncertainty;  and 
much  to  the  same  effect  was  held  in  a  subsequent  case.^ 

1696.  The  well-known  case  of  the  Morgan  Succession^  is,  how-  ^^^*"*f*"" 
evar,  probably  the  most  remarkable  instance  of  the  favour  which  charitable  be- 
the  law  shows  to  charitable  bequests.    The  case  was  of  this  nature :  ^^^^^y^tes  at 
— The  Magistrates  of  Dundee  claimed  the  establishment  of  a  Dundee  v. 
hospital  in  that  town  under  the  following  testamentary  writings  of 
the  deceased  John  Morgan  of  Edinburgh : — ''  I  hereby  annul  all 
hitherto  written  on  the  firsts  second   and  third  pages  of  this,  and 
wish  to  establish  in  the  town  of  Dundee,  in  the  shire  of  Forfar,  an 
[an  Jufspitai  strictly  in  size,  the  management  of  the  interior  of  said 
hospital,  in  every  way  as  Heriofs  Hospital  in  Edinburgh  is  conducted], 
the  inhabitants  bom  and  educated  in  Dundee  to  have  the  preference 
of  the  towns  of  Forfar,  Arbroath,  and  Montrose ;  but  inhabitants  of 
any  other  county  or  town  are  excluded.     [Dated  and  signed  by  the 
testator.]     I  hereby  wish  only  one  hundred  boys  to  be  admitted  in 
the  hospital  at  Dundee  [wnd  the  structure  of  the  house  to  be  less  than 
thai  of  Reriot*s  Hospital],  and  to  contain  one  hundred  boys  in  place 
of  one  hundred  and  eighty  boys."    [Dated  and  signed  at  Edinburgh, 
20th  October  1842 ;  the  words  printed  in  italics  being  deleted  in 
both  the  writings,  but  still  legible.] 

1696.  The  Court  of  Session  refused  to  spell  a  will  out  of  these  Examination  of 
writings,  the  words  of  which  Lord  Murray  said  were  "  mere  scratches,  ^^j^J^  ^^  *^® 
rari  nantes  in  gurgite  vasto"  But  the  House  of  Lords  adopted  a 
difierent  view,  and,  taking  as  their  guide  "the  principle  of  a 
benignant  construction  of  charitable  bequests,"  their  Lordships  first 
sustained  the  writings  above  quoted  as  constituting  a  will,  and 
then  held  that  the  wUl  was  not  void  for  uncertainty.  The  mixed 
process  of  reasoning  and  conjecture  by  which  this  result  was  arrived 

'  1  Boyle  on  Charities,  pp.  802-6.  14  Sh.  655 ;  afiBrmed  14  July  1887,  2  S. 

r  Magistrates  of  Dundee  y,  Morris  <vnd      &  M*L.  866. 
aam,26Jimel867,19P.918;  reveraed  ^  Dundas  v.  Dundas,  27  Jan.  1887, 

11  May  1858,  8  Maoq.  134.  15  Sh.  427. 

<  MHUr  V.  Blades  Trs>,  28  Feb.  1886,  '  MagistraUs   pf  Dundee  v.   Morris, 

supra,  , 
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GHAPTBRLni.  at  is  both*  curious  and  instructive.  Thus  the  Lord  Chancellor 
Lord  Cbeims.  Chelmsford  remarked :  ^ — "  But  then  it  is  said  that  there  is  nothing 
ford's  opinion.  ^  indicate  the  class  of  boys  for  which  the  hospital  was  to  he  pro- 
vided^ nor  anything  to  lead  to  any  conclusion  as  to  whether  they 
were  to  be  merely  educated,  or  to  be  also  boarded  and  lodged. 
Now,  as  to  the  class  of  boys,  they  are  described  with  sufficient  pre- 
cision by  reference  to  the  inhabitants  bom  and  educated  in  Dundee 
and  the  other  three  towns ;  by  which  I  understand  not  the  persons 
themselves  who  were  residents  and  who  had  been  bom  and  edu- 
cated there,  but  the  sons  of  such  persons, — a  qualification  which, 
though  it  might  embrace  inhabitants  of  different  stations  and  de- 
grees in  society,  is  yet  sufficiently  definite  to  admit  of  a  clear  and 
certain  application.  Nor  can  I  entertain  any  doubt  of  the  inten- 
tion of  the  testator  that  the  children  should  be  maintained  as  well 
as  educated ;  because  they  were  not  to  be  confined  to  the  town  of 
Dundee,  but  were  expected  by  him  to  come  from  other  and  distant 
towns,  and  would  require,  therefore,  to  be  lodged  and  fed  in  the 
intended  hospital  There  may  be  some  doubt  whether  they  were 
also  meant  to  be  clothed.  But  any  uncertainty  as  to  these  minor 
details  would  not  have  the  effect  of  defeating  his  main  purpose,  any 
more  than  his  silence  as  to  the  description  and  character  of  the 
education  which  was  to  be  provided  for  them.  But  it  was  strongly 
urged  upon  your  Lordships  in  the  course  of  the  argument  that  the 
testator  had  not  specified  any  certain  sum,  nor  furnished  any  means 
for  rendering  certain  how  much  was  to  be  applied  to  the  establish- 
ment of  the  hospital"  .  .  .  ''  Here,"  his  Lordship  continued,' 
'*  the  place  of  the  hospital  is  defined — ^the  town  of  Dundee.  The 
size  also  of  the  hospital  can  be  easily  ascertained,  as  it  is  to  be  for 
one  hundred  boys.  And  there  would  be  no  difficulty,  therefore,  in 
applying  the  testator's  property,  not  to  a  mere  vague  and  indefinite 
object,  but  to  one  expressed  with  sufficient  certainty  to  be  capable 
of  being  carried  out  To  this  object  it  appears  to  me  that  it  was 
the  intention  of  the  testator  to  devote  the  whole  of  his  property,  or 
such  a  competent  part  of  it  as  might  be  sufficient  for  the  purpose." 
Influence  of  the       1697.  Lord  Crauworth  carries  on  the  process,  and  fixes  the  class 

^^e  Ta^o^f  ^^  ^^^  ^^^^ ' — '  '^^^^  ^^®  ^^^^  ^^  persons.  That  is,  to  a  certain 
charitable  be-  extent,  uo  doubt  vaguc ;  but  it  must  be  a  class  from  those  three  or 
quests.  £^^^  provincial  towns  who  would  be  reasonably  supposed  to  seek 

the  benefits  of  a  gratuitous  education.  I  think  that  is  sufficiently 
certain.*'  ^  Lastly,  Lord  Wensleydale  clothes  and  houses  the  re* 
cipients  of  the  charity,  while  he  provides  an  endowment  for  the 
hospital.     "  From  the  use  of  the  word  '  hospital/  which  is  certainly 

1  8  Maoq.  168.  >  8  Maoq.  166. 

3  8  Maoq.  159, 
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connected  with  the  relief,  in  some  way,  of  the  poof,  it  may  be  qhaftkruil 
collected  that  they  were  to  be  supplied  with  necessaries,  clothing 
included ;  and  finally,  as  this  bequest  was  for  the  establishment  of 
the  hospital,  there  must  not  only  be  buildings,  but  an  endow- 
ment." ^  It  may  be  presumptuous  to  suggest  that  much  of  this  is 
very  fanciful,  and  that  the  principles  on  which  such  a  mode  of  con- 
struction rests  are  somewhat  dangerous.  There  can  be  no  doubt, 
however,  that  the  Morgan  case  will  be  followed  as  a  precedent.^ 

1698.  In  the  application  of  the  principle  of  approximation  three  Modes  of  con- 
cases  may  be  distinguished : — (1)  A  bequest  may  be  to  institutions  J^ubie  gUt. 
or  an  institution  supposed  to  be  existing,  but  described  in  general 
terms,  and  not  by  name;  (2)  A  bequest  may  be  in  favour  of 
charities  generally,  or  limited  to  a  particular  object  or  district, 
with  an  appointment  of  trustees  empowered  to  make  a  selection ; 
(3)  A  bequest  may  be  made  for  the  purposes  of  founding  an 
institution,  but  so  incompletely  described  that  the  directions  of 
the  testator  have  to  be  supplemented.  The  first  case  resolves  into 
a  question  of  degigncUio  jpersanarum.  In  the  second  case,  the 
validity  of  the  trust,  or  at  least  the  possibility  of  executing  it, 
depends  on  the  existence  of  trustees  possessed  of  the  requisite 
power  of  selection.  In  the  third  case,  the  general  intention  of  the 
testator  is  carried  out  by  a  scheme. 

1690.  (1.)  Where  it  appears  from  the  bequest  itself,  or  the  con-  Gift  to  an 
text,  that  the  object  of  the  gift  is  an  existing  institution,  or  it  may  ^ti|^g  ^ut 
be  one  institution  of  each  class  described,  then  (as  in  the  case  of  unnamed. 
individual  l^atees  who  are  insufficiently  described)  the  duty  of  the 
Court  is  in  each  case  to  award  the  bequest  to  that  one  amongst 
the  competing  charities  which  most  exactly  answers  to  the  de- 
scriptive words  in  the  wilL    Of  this  class  are  the  cases  noted 
below.'    No  case  has  been  found  where  the  Court  has  divided  the 
bequest  between  two  societies  answering  to  the  description,  where 
it  was  plain  that  the  testator  contemplated  one  society.    Yet  in 
the  case  of  two  societies  alike  corresponding  with  the  descriptive 
words  of  the  bequest,  and  especially  if  the  testator  is  known  to 
have  contributed  to  both,  it  is  not  doubted  that  the  Court  has 
power  to  apportion  the  bequest. 

1700.  Again,  where  a  testator  has  made  a  bequest  to  charities  Gift  to  institu- 
of  a  certain  description  in  his  town  or  district  (using  the  plural  d^ribed.^  ^ 
form),  it  would  seem  to  be  the  right  of  eveiy  society  satisfying  the 

1  8  Maoq.  171.  v.  Some  Mission  CommiUee,  1858,  20  D. 

'  See,  for  example.  Royal  If^urmary  of  634  ;  Pringle  ▼.  M,  of  Tweeddale,  1828, 

BdMmrgk  Y.  The  Lord  Advocate,  20  Jvaie  2  Sh.   588,  N.E.   505;    SommervaU  r. 

1861,  28  D.  1213.  Edinburgh  BiOe  Society,  1830,  8  Sh.  370  ; 

*  Synod  of  Aberdeen  ▼.  MiMs  Trs.,  Wilson's  Exrs.  ▼.  Society  for  Conversion 

1S47, 9  D.  745 ;  SeoUish  Misdomry  Society  of  Israd,  1869,  8  Siaoph.  233. 
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oHAprgBLm.  descriptive  words  to  obtain  a  share  of  the  bequest,  as. in  the  cases 
of  the  Dundee  Scripture  Seaders'  Societies  and  the  Dundee  Bagged 
Schools.^  In  the  latter  case  a  "  training  ship  "  for  the  industrial 
education  of  poor  boys  was  held  entitled  to  participate./  Where 
the  institution  designated  has  ceased  to  exist,  the  Court  is  authorised, 
under  the  principle  of  approximation,  to  carry  out  the  charitable 
intention  by  means  of  a  scheme,  as  in  the  case  of  a  bequest  for 
educational  purposes  to  be  administered  by  a  schoolmaster  of  the 
Established  Church  where  the  school  had  been  discontinued  before 
the  legacy  became  payable.^ 

Gift  to  charities       1701.  (2.)  Where  the  objects  of  the  gift  are  to  be  selected  by 

to  be  selected  • 

bytmstees.      trustees,  it  is  necessary  to  distinguish    between   the  cases  of  a 
limited  and  an  unlimited  power  of  selection.    Where  the  selciction 
is  restricted  to  charities  having  a  definite  local  situation,^  or  ful- 
filling a  definite   purpose,  such  as  training  schools^  infirmaries, 
hospitals  for  the  aged  poor,  or  even  missions,^  or  where  the  class  of 
beneficiaries  is  defined  by  relationship  to  the  testator,^  the  trust  is 
valid  and  effectual.    Further,  it  follows  from  the  cases  noticed  in 
the  introductory  part  of  this  chapter  that  a  bequest  for  charitable 
purposes  in  general  to  be  selected  by  trustees  is  valid.^    In  such 
cases  the  failure  of  the  trustee,  through  death  or  non-acceptance, 
involves  the  failure  of  the  bequestJ    It  is  as  yet  an  undetermined 
Gifts  to  pubUc  question  whether  a  trust  for  public  objects,  imdefined  and  not  con- 
are  not  diari-    fined  to  charity,  is  one  which  the  Supreme  Court  will  enforce. 
^^^^  Reference  is  made  to  an  instructive  opinion  by  Lord  Stormonth 

Darling  on  this  point  in  the  latest  case  on  this  subject.^     It 


^  Ihtft  TVs.  V.  Soripturt  Ruden^ 
Society,  1862,  21 D.  552 ;  BogU'i  TVs.  v. 
SteaTukm,  1878,  5  R.  684. 

*  Grani  ▼.  Maoquem,  1877,  4  R.  734. 
The  case  of  Aifkderton**  Bwrwry  Tn,  v. 
SiUkerla/nd  iUnstrates  the  application  of 
these  principles  to  the  asoertainxnent  of 
the  class  of  neoesBitoiui  penons  for  whose 
benefit  a  sum  of  money  is  bequeathed, 
—1889,  16  R.  574. 

*  Um  ▼.  BumB,  14  April  1826,  2  W. 
&  S.  80;  Jack  v.  Burnet,  28  August 
1846, 6  BeU,  409 ;  and  see  antoo,  Chapter 
XYIII.,  section  I. 

^  Cases  of  Evoen  ▼.  Magistrata  of 
MofUrote,  MagittreUes  of  Dundee  v. 
Morris,  and  Edinburgh  Boyal  Infirmagry 
V.  The  Lord  Advocate,  cited  aboye ;  The 
TrvMSig  Hotfpvtal  case,  July  21,  1879,  8 
B.  (H.L.)  140  ;  oases  of  Di^fe  Tn.  and 
Bogie'e  TVs.,  note  1 ;  Kefland  t.  Douf^ 
1863,  2  Maoph.  160. 


B  Cases  cited  vol.  i  pp.  837-8  ;  Tkom- 
ion  V.  Davideon't  TVs.,  1888,  15  R.  719. 

*  Oriehton  v.  Cfriertoh,  July  25,  1828, 
3  W.  &  S.  829  ;  MiOer  v.  Blaek'a  TVs., 
July  14,  1887,  2  S,  &  M'L.  866;  Cb» 
V.  OM't  TVs.,  1894, 21  R.  638  ;  oompan 
Low's  Exr$.,  1873,  11  M.  744,  where 
legacies  to  charities  in  Glasgow  and 
Aberdeen,  without  an  i^pointment  of 
trustees  empowered  to  make  a  selection, 
were  held  void  for  unoertainty. 

7  Bobbie's  Judicial  Factor,  1898,  20  R. 
358,  and  {Nrevious  cases  cited^  toL  L  pp. 
352-8. 

B  OM*s  TVs.  V.  Oobb,  supra.  See  Sp. 
Ca.  Sutherland's  TVs.,  1893,  20  R.  925, 
where  a  direction  to  trustees  to  dispose 
of  what  remained  of  the  estate  after 
satisfying  legacies  and  expenses,  *'  in  such 
manner  as  they  may  think  proper,  sub- 
jeol  to  sQoh  instruotions  and  direcAioiis  as  I 
may  bevsaftsr  .nuks^"  .waa  hsAi^  ineffe^Jtoil 
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appears  to  the  writer  that  it  is  essential  to  the  validity  of  such  a  chafctblhi. 
bequest  that  there  should  be  some  indication  of  a  trust  purpose, 
but  that  **  charity  '*  is  not  the  only  general  purpose  to  which  the 
law  will  give  efifect. 

1702.  (3.)  Where  the  bequest  is  not  to  an  existing  institution,  but  J^  J''  »^- 
is  for  charity,  education,  or  other  defined  public  object  to  be  carried  or  pubUc 
out  by  trustees  or  by  a  corporation,  a  large  discretion  is  necessarily  ^  ^^^ 
allowed  to  the  trustees  in  the  administration  of  the  gift,  but  such 
conditions  as  the  testator  has  prescribed  must  be  observed  if  their 
observance  be  possible.  This  principle  has  been  applied  to  condi- 
tions giving  a  preference  to  applicants  of  a  particular  name,  even 
where  there  had  been  a  long  period  of  adverse  usage.^  The  prin- 
ciples on  which  such  trusts  are  administered  are  best  exhibited  in 
the  numerous  schemes  which  within  the  last  twenty  years  have 
been  adjusted  by  the  Court  In  general,  where  the  number  of 
scholars  or  pensioners  is  prescribed  by  the  will,  and  the  only  change 
of  circumstances  is  the  increased  value  of  the  property  and  income 
of  the  endowment,  the  number  of  the  beneficiaries  remains  un- 
altered, and  the  surplus  \&  applied  in  adding  to  the  value  of  the 
scholarships  or  pensions.^  But  where  the  original  purpose  has 
failed,  and  the  purpose  has  to  be  carried  out  approximately,  the 
Court  has  a  free  hand  in  the  determination  of  the  number  of  the 
beneficiaries  and  the  consequent  value  of  the  benefits  to  be  taken 
by  each.  Where  the  purpose  is  education,  it  is  no  objection  to  a 
scheme  that  it  includes  the  education  of  self-supporting  children, 
provided  the  fees  are  such  as  to  cover  their  expenses,  and  that  the 
fund  available  for  charity  is  not  diminished.^  A  power  to  the  ad- 
ministrator of  a  charity  to  vary  its  application  will  be  liberally 
construed.^ 


88  8  dispoeal  of  the  residue.  See  also 
Lord  Moncreifl'B  opinion  in  MwlwiCt 
Trt,  V.  ffendenon,  7  B.  8t  p.  612. 

^  TrmUif  HotpUal  C88e,  tupra.  At  a 
pravionB  Btage  of  this  case,  the  Court  in 
preparing  a  scheme  had  substituted  out- 
door pensions  for  maintenanoe  in  a 
hospital  (which  was  no  longer  extant), 
and  this  variation  wss  held  by  the  House 
of  Lords  to  be  consistent  with  principle, 
—26  Feb.  1869,  7  Macph.  (H.L.)  7. 

'  UfUvenUy  of  Aherdetn  v.  Irvvne^  26 
Mar.  1868,  6  Maoph.  (H.L.)  29.  See 
the  terms  of  the  remit  at  p.  42 ;  but  in 
carrying  out  the  remit  the  number  of 
scholam  was  increased ;  see  7  Macph. 

1087. 
>  AUan  T.  StidC*  Tr$,  1876,  4  R.  162. 


^  Anderton  Beque$t  case,  1879,  7  R. 
321 ;  Turbifne  v.  Kirk-Semonof  Leiiohan^ 
1875,  8  R.  10. 

Reference  is  made  to  the  following 
additional  reported  cases,in  which  schemes 
have  been  adjusted,  viz.:-- 

(Education) :  Caird  Petitioner,  1874, 
1  R.  529  ;  ForUi  v.  DahUl,  1877,  6  R 
828 ;  MacdauffoU  Petitioner,  1878,  5  R 
1014 ;  Kirk-SesHon  of  Prestonpana  v. 
School  Board,  1891,  19  R.  193 ;  Tn,  of 
Carnegie  Park  Orphanage,  1892,  19  R. 
605  ;  Old  MonJdand  School  Board  v. 
Bargeddie  Kirk-SeegUyn,  1893,  21  R.  122. 

(The  Poor):  Prednftery  of  Deer  v. 
Bruce,  1868,  6  Macph.  640;  Oov,  of 
John,  Watet  Hospital,  1893,  20  R.  729. 

(Infirmaries) :  OUugow  Royal  Infirmwrg 
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cHAPTKHun,  1703.  There  remains  for  consideration  the  important  question 
In  what  cases  whether  the  Court  will  decree  performance  of  a  trust  for  the  pro- 
exlSte  radfi  motion  of  a  definite  purpose,  but  one  wliich  from  its  nature  the 
trust.  Court  would  not  undertake  to  execute  by  means  of  a  scheme.     It 

is  here  supposed  that  the  testator  has  not  himself  prescribed  a 
scheme,  because  it  is  not  doubted  that  if  the  purpose  be  innocent, 
and  plain  directions  be  given  for  the  expenditure  of  the  tmster^s 
money,  it  may  be  enforced  at  the  suit  of  parties  interested  in  its 
fulfilment.  The  question  was  raised  in  the  case  of  WLean  v. 
Henderson's  Trustees}  with  reference  to  a  bequest  of  a  considerable 
sum  of  money  for  the  promotion  of  "Phrenology;"  it  being 
alleged  by  the  heir  that  the  trust  was  either  void  for  "  uncertainty," 
or  was  at  least  such  as  the  Court  would  not  execute.  In  arguing 
the  case  for  the  trustees  of  the  fund,  it  was  contended  by  the 
writer  that  the  truster  by  the  use  of  this  general  word  had  not 
limited  his  trustees  to  the  promotion  of  the  particular  views  as  to 
the  functions  of  the  brain  which  are  identified  with  the  names  of 
Gall  and  Spurzheim;  that  there  is  necessarily  a  real  science  of 
phrenology ;  and  that  the  promotion  of  the  study  of  the  functions 
of  the  brain  was  a  proper  scientific  object,  which  might,  if  necessary, 
be  executed  by  a  scheme  prepared  with  the  assistance  of  scientific 
referees.  The  opinion  of  the  Lord  Ordinary  (Adam)  was  to  this 
effect,  and,  subject  to  the  qualifications  which  he  introduces,  it 
appears  to  offer  the  proper  solution  of  such  questions.  It  was  to  a 
certain  extent  concurred  in  by  the  Judges  of  the  Inner  House ; 
but  in  their  Lordships'  view,  as  the  trustees  were  in  fact  administer- 
ing the  trust  in  a  reasonable  way,  and  no  specific  objections  were 
taken  to  their  administration,  it  was  only  necessary  to  consider 
whether  the  purpose  was  lawful  and  definite^  and  on  these  heads 
no  doubt  was  entertained. 
Gifts  void  for  1704.  It  is  easy  to  see  that  there  may  be  cases  of  trusts  for  the 
imcertainty.  promotion  of  sham  philosophy  or  science,  or  of  particular  forms  of 
religious  faith,  which  no  Court  of  Justice  would  assist  in  carrying 
out  by  means  of  a  scheme,  and  which  must  therefore  fail  by  reason 
of  "uncertainty"  if  a  general  trust  purpose  only  is  indicated. 
Mistakes  in  the  1706.  Where  an  evident  clerical  error  has  been  made  in  the 
the*Su8t«M.**  nomination  of  the  trustees,  or  where  circumstances  have  altered 
since  the  date  of  the  trust-deed,  the  Court  will  interpose,  and  take 
care  that  as  far  as  possible  the  intentions  of  the  truster  shall  have 

V.  The  Mags,  of  OUugow,  1888,  15  B.  menU,  1884, 11  B.  719  ;  Ferguion  Be^tud 

294  ;  OfUugow  Iftfirmary^   1887,   14  R.  Pwnd  v.  lid,,  1887,  14  B.  624 ;  Mags,  of 

680.  Oreenoek  ▼.  lid,,  1888,  15  R.  440. 

(XJnderthe£iidowmentBAct):i^oiTMt'«  ^  McLean  v,  Henderson's  ZVt.,  1880,  7 

Trs,  Y,  Qnnmrs,  on  Educational  Endow-  R.  601. 
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eflfect  Thus,  where  in  a  trust-deed  one  of  the  ex  officio  trustees  was  caurmtmi. 
styled  the  "  Moderator  of  the  City  of  Aberdeen,"  while  it  was  obvious 
tlmt  the  "  Moderator  of  the  Synod  of  Aberdeen  "  was  meant,  the 
Court,  in  an  action  of  declarator,  rectified  the  mistake ;  declaring, 
however,  that  they  did  not  do  so  in  the  exercise  of  any  prsBtorian 
power.^ 

1706.  It  has  been  decided  that  bequests  to  official  persons  are  Beqaests  to 
good,  though  they  are  not  a  corporation,  and  that  their  successors  ^  tnuSS!^^ 
in  office  succeed  them  as  trustees.*    The  founder  of  a  hospital  in  Sjl?,^SSai 
Aberdeen  named  as  patrons  the  Magistrates,  Town-Council,  and  in  Aberdeen. 
^  four  Ministers,  commonly  called  the  Town's  four  Ministers  of  the 

Old  and  New  Churches,  and  their  successors  in  their  respective 
offices,"  there  being  only  two  collegiate  churches  and  four  ministers 
at  the  time.  The  burgh  being  afterwards  divided  into  six  parishes, 
having  each  a  single  clergyman,  the  Court  held  that  only  four 
ministers  could  be  patrons,  two  of  them  always  being  the  ministers 
of  the  churches  referred  to  in  the  deed  of  mortification,  and  the 
others  being  chosen  according  to  the  seniority  of  their  appointment 
as  town's  ministers,  or,  if  they  were  coeval  in  that  respect,  then  by 
their  seniority  as  licensed  clergymen.^ 

1707,  Again,  by  George  Heriot's  will,  the  governors  of  his  Cweof  iTmo^'j 
hospital  were  the  Provost,  Magistrates,  and  ordinary  Council  of  s^Sbu^k 
Edinburgh,  and  the  Ministers  thereof  for  the  time  being.    At  the 

date  of  the  foundation,  certain  representatives  of  the  Incorporated 

Trades  were  constituent  members  of  the  Council,  but  they  lost  their 

rights  as  such  by  the  Burgh  Reform  Act    The  Court  held  that,  in 

ceasing  to  be  members  of  the  Council,  they  had  also-  lost  their  right 

to  the  governorship  of  the  hospitaL^    In  delivering  his  opinion,  the 

Lord  President  Hope  alluded  to  the  circumstance  that  since  the 

foundation  of  the  hospital  the  ministers  of  Edinburgh  had  become 

Presbyterians  from  being  Episcopalians,   and  had  increased  in 

number  from  eight  to  eighteen,  and  yet  all  of  them  were  entitled 

to  act  as  governors.    A  testator  domiciled  in  Jamaica  named  as  Tb  individual 

his  trustees  to  administer  a  charity  in  Scotland  five  heritors  of  the  SSrlSei^*^ 

parish  which  was  to  benefit  by  the  bequest,  ''their  heirs  and 

assigns."    The  Court  held  that  the  trusteeship  was  hereditary  in 

the  family  of  each  heritor,  and  was  not  to  be  restricted  to  the  heir 

of  the  last  survivor  of  the  original  trustees.^ 

*  Sjfnod  of  Aberdeen  t.  MUn^i  Trs,,  *  Incorporated  Tradet  of  Sdinbwrgk  ▼. 
25  Febu  1847,  9  D.  746.  Governors  of  fferioi*$  HotpUal,  8  June 

*  Maeora  t.  CkiUge  of  Aberdeen^  1786,  1836, 14  Sh.  878 ;  see  also  the  Buckanan 
BdL  15,948  ;  Haflee,  975.  Beqwtt  oaoe,  1886,  14  R.  284. 

'  Qovermon  of  QwdmCt   ffotpUal  ▼.  '^  Ferguion  ▼.   MarjorUwnki,   1  April 

MinitterB  of  Aberdeen,  8  July  1881,  9      1858,  15  D.  687. 
So*  vOv* 
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cHAPCTBun.  1708.  In  England  charities  are  not  less  fovoured  objects  in  ihe 
Doctrine  of  eje  of  the  law  than  they  are  with  us.  Of  this  no  better  proof 
pronmatiou^  could  be  adduced  than  the  existence  of  the  well-known  doctrine  of 

administered 
by  Courts  of 


^ 


ulty. 


Cy-prh  (or  approximation).  In  treating  of  this  doctrine,  Mr.  Boyle 
says:^  "If  charity  be  the  general  substantial  intention,  though 
the  mode  by  which  it  is  to  be  executed  fails  through  accident  or 
other  circumstances,  the  Court  will  find  some  means  of  eCTectuating 
that  general  intention*^  In  resorting,  therefore,  to  the  principle  of 
cy-prhi  the  Courts  have  been  guided  by  a  supposed  discovery  of 
intention  on  the  part  of  the  donor  to  devote  the  subject  of  his  gift 
at  all  events  to  charity,  and  to  deprive  his  representatives  of  every 
claim  to  the  property.  Upon  this  supposed  indication  of  the  donor's 
will,  such  obstructions  as  may  occur  in  the  course  which  he  has 
himself  pointed  out  are  not  allowed  to  arrest,  but  merely  to  turn 
aside  the  flow  of  his  bounty ;  whilst,  if  no  course  has  been  percep- 
tively directed  by  him,  a  channel  by  which  his  charity  may  be 
rendered  both  beneficial  and  useful  will  be  marked  out  by  the 
Court  Thus  it  is  well  established,  that  where  the  donor  has  left 
the  selection  of  objects,  as  in  some  cases,  of  the  mode,  as  in  others, 
and  of  the  charities  themselves,  as  in  a  third  class  of  cases,  to  in- 
dividuals who  afterwards  became  incapable  of  executing  the  office 
confided  to  them,  the  Court  will  take  upon  itself  to  act  in  tiieir 
stead.'  It  would  indeed  be  difficult  to  advance  any  proposition 
which  is  more  firmly  established  in  Courts  of  Equity  than  that  a 
trust  shall  not  be  allowed  to  fail  for  want  of  a  trustee ;  and  although 
in  several  instances  where  a  charitable  gift  has  had  to  be  executed 
ey-pris,  it  has  been  sought  to  have  limits  assigned  to  that  proposi* 
tion,  yet  the  rule  has  been  invariably  acted  upon.''  It  would  be  in 
vain  to  examine  in  detaU  the  various  modifications  of  this  doctrine 
and  the  manner  in  which  it  has  been  applied  by  the  English  Courts, 
A  very  large  portion  of  Mr.  Boyle's  Treatise  on  Charities  is  devoted 
to  an  examination  of  these,  and  to  it  therefore  we  must  refer.^ 


Trusts  of 
church  pro- 
perty. 


SECTION  IL 

Trusts  for  Religious  Sooibties. 

1709.  The  most  important  cases  falling  within  this  subdivision 
of  the  subject  are  the  cases  of  disputes  in  relation  to  the  property 


^  Boyle  on  GhiritieB,  147  et  ieq. 

>  At^-Oen,  ▼.  EaH  of  Winohdaea,  3 
Br.  C.  0.  879;  AtL-Oen.  v.  MinshvU  i 
Yes.  14  ;  Moggridge  v.  ThaehweU,  7  Vet. 
69,  82. 

>  See  7  Vet.  78. 

*  Boyle  on  Cbarities,  147-280.  In  one 
cue  the  principle  of  Cjfpfis  faiU  to  meet 
the  difficulty,  namely,  where  money  it 


left  in  trost  for  poipotes  which  can  only 
be  Axecttted  in  a  foreign  oonntry,  and 
where  the  troBtees  dinr1aiin,  or  the  law 
of  the  foreign  state  will  not  enf oroe,  the 
administration  of  the  tmtt.  In  tnoh  a 
oate,  the  truai-ettate  neceanrily  reralte 
to  the  heir  or  retidoaiy  legatee,  aoootdhig 
to  its  quality.  See  New  ▼.  Bimaker^ 
L.R.  4,  Bq.  Oa.  656. 
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of  churches  or  chapels,  where  a  division  or  schism  takes  place  in  chaptiruh. 
the  congregation.  The  decisions  are  not  very  numerous,  and  they 
exhibit  a  considerable  fluctuation  of  opinion  as  to  the  principles 
which  should  guide  the  Courts  in  the  detennination  of  the  rights 
of  the  contending  parties.  These  principles,  however,  are  now 
settled,  and  are  in  themselves  simple  enough ;  though  their 
application  to  particular  cases  may  iuvolve  the  examination  of  a 
complex  question  of  law  and  religious  opinion. 

1710.  It  may  be  premised  that  where  the  titles  to  the  church  Deedof  inves- 
expressly  provide  that  it  shall  be  held  by  the  trustees  for  behoof  of  ^<£fo?tiie*'^ 
the  governing  body  of  the  particular  sect,  or  where  they  expressly  J2JJ^*„,°'* 
provide  for  the  case  of  schism,  by  declaring,  for  example,  that  in 

such  an  event  the  property  shall  belong  to  the  majority  of  the 
congregation,  there  can  be  but  little  difficulty  as  to  the  rights  of 
parties  should  a  schism  take  place.  The  situation  of  matters  which 
.we  are  now  to  consider  is  where  l^y  the  titles  the  property  is  held 
as  a  trust  for  the  congr^ation  and  its  members,  without  any  pro- 
vision for  the  case  of  a  schism. 

1711.  In  the  earliest  reported  case,  commonly  known  as  Oibb's  Cotigr«ption 
case,^  where  a  Secession  Congregation  aplit  among  themselves,  sae. 

and  the  new  trustees  elected  by  the  majority  sued  the  existing 
trustees,  who  adhered  to  the  minority,  to  denude  in  their  favour,  the 
Court,  altering  the  judgment  of  Lord  Elchies,  refused  to  sustain  the 
action,  on  the  ground  that  the  pursuer's  "  constituents  were  no  legal 
congr^ation."  The  Court,  however,  soon  adopted  more  tolerant 
notions^  and  there  is  no  other  case  in  which  the  title  of  a  dissent- 
ing congregation  to  sue  or  be  sued  has  been  disputed. 

1712.  At  first,  when  these  questions  came  before  the  Court,  the  At  one  time 
principle  on  which  they  solved  them  was  by  asking  which  party  would  only 
was  in  the  majority.    They  then  found  that  party  entitled  to  the  JJSSSw '*'* 
tmat  i^operty^:  without  any  r^rd  being  paid  to  the  consideration 
whether  they  adhered  to  the  original  opinions  of  the  congregation 

or  to  those  of  the  sect  with  which  it  was  connected.^ 

1713.  In  1803  occurred  the  case  of  Craigdallie,  arising  out  of  Property  after- 
tbe  dissensions  among  the  Burgh  Seceders.    Davidson,  Craigdallie,  those  i^o^ad^ 
and  other  members  of  the  congregation  of  the  Associate  Synod  in  J^^jJ^JJlJi 
Perth,  sided  with  the  minority  of  the  Synod ;  but,  in  respect  they  aupenors. 
composed  the  majority  of   the  Perth  congregation,  they  claimed 
jK>sse8aion  of  the  chapeL     Aikman  and  his  party,  on  the  other  CratgdaiUe 
Jiand,  who  adhered  to  the  majority  of  the  Synod,  maintained  that  ^' 

^  Brymm  v.    WiUon  and  Bain,  1751,  v.  BrunUm,  13  May  1801,  M.  **  Society," 

Kldi.  "  TiUe  to  Fanae,"  No.  1.  App.  No.  3 ;  and  caseB  of  Auehinelou  ▼. 

,    ^.WUwk  X>  JobMi,  18  I>ec  1771,  M.  Black,  7  Mar.  1791,  and  Smith  v.  Eyd, 

14,555  ;  AUan  v.  ir*Cme,.25  May  1791,  *M  May  17i)7,  there  cited. 
M.  14,5SS,  and  BeU'a  Oct  Ga.  583 ;  Dimn  .  ^ 
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cHAPTBBLiiL  thcj  WBie  entitled  to  the  chapel,  because  they  had  remained  faithfdl 
to  the  principles  and  communion  of  the  founders.  The  laiger 
party  at  first  left  the  chapel,  but  very  soon  presented  a  petition  to 
the  Sheriff  praying  him  to  reinstate  them  in  it.  The  Sheriff  directed 
that  the  one  party  should  have  access  to  the  church  in  the  forenoon 
and  the  other  in  the  afternoon,  and  that  they  should  not  disturb 
each  other  in  their  devotions.  The  question,  however,  was  soon 
raised  before  the  Court  of  Session,  each  party  bringing  an  action 
against  the  other  to  have  him  turned  out.  When  the  case  was  first 
debated,  the  Court  held,^  in  conformity  with  former  judgments, 
that  where  there  is  a  schism  the  property  belongs  to  the  majority 
in  point  of  interest.  Aikman's  party  having  reclaimed,  the  Court 
altered  their  judgment,  and  held  '  that  in  such  circumstances  the 
property  belongs  to  those  who  adhere  to  the  ecclesiastical  superior 
or  community  as  at  the  date  of  the  creation  of  the  trust.  To  this 
second  interlocutor  their  Lordships  finally,  though  with  difficulty, 
adhered.' 
Doctrine  by  1714.  The  case  was  then  appealed  to  the  House  of  Lords,  who 

^atfa^nor-    remitted  it  for  further  argument.     In  moving   the  remit.  Lord 
ity adher-        Chancellor  Eldon  said : ^  ''It  was  true  the  Court  could  not  take 
o%inai  prin.    noticc  of  religious  opinions,  with  a  view  to  decide  whether  they 
the  ^wning^*  ^®^  ^'8^*  ^^  wrong,  but  it  might  notice  them  as  facts  pointing  out 
|»dy  OT  nwjor-  the  ownership  of  property.*    With  respect  to  the  doctrine  of  the 
from  thoee       English  law  on  the  subject^  if  property  was  given  in  trust  for  A., 
pnncipien.       g^  q^  g^^  forming  a  congr^ation  for  religious  worship,  if  the 
instrument  provided  for  the  case  of  a  schism,  then  the  Court  would 
act  upon  it ;  but  if  there  was  no  such  provision  in  the  instrument, 
and  the  congregation  happened  to  divide,  he  did  not  find  that  the 
law  of  England  would  execute  the  trust  for  a  religious  society,  at 
the  expense  of  a  forfeiture  of  their  property  by  the  cestui  que  trusU, 
for  adhering  to  the  opinions  and  principles  in  which  the  congrega- 
tion had  originally  united.    He  found  no  case  which  authorised 
him  to  say  that  the  Court  would  enforce  such  a  trust,  not  for  thoee 
who  adhered  to  the  original  principles  of  the  society,  but  merely 
with  a  reference  to  the  majority;   and   much  less  if  those  who 
changed  their  opinions,  instead  of  being  a  majority,  did  not  form 
one  in  ten  of  those  who  had  originally  contributed, — which  was  the 
principle  here.    He  had  met  with  no  case  that  would  enable  him 
to  say  that  the  adherents  to  the  original  opinions  should,  under 
such  circumstances,  for  that  adherence  forfeit  their  rights."    The 

^  J)avid»on  and  (Hken  y.  Aikman  and         '^  This  principle  is  strongly  ooofinned 

Otha%.ie  Nov.  1808,  11  14,692.  by  the  dedsion  of  the  House  of  Lords  in 

>  1  Not.  1804,  M.  14,593.  the  oase  of  F<>rbe9  v.  £den,  11  April  1867, 

«  27  June  1806,  M.  14,684.  6  Maoph.  (H.L.)  86. 
«  1  Dow,  16. 
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case  acoordingly  went  back  to  the  Court  of  Session,  who  found  that  chaftib  un. 
they  could  not  discover  that  the  defenders,  Aikman  and  others,  had 
deviated  from  the  original  principles  of  the  congregation,  and  there- 
fore sustained  their  right  to  the  chapel,  whilst  they  debarred  from 
using  it  the  pursuers^  who  held  the  same  views.  In  their  interlo- 
cutor they^  "  find  that  the  pursuers,  James  Craigdallie  and  others 
have  failed  to  condescend  upon  any  acts  done  or  opinions  professed 
by  the  Associate  Synod,  or  by  the  defenders,  JedecUah  Aikman  and 
others,  from  which  this  Court,  so  far  as  they  are  capable  of  under- 
standing the  subject,  can  infer,  much  less  find,  that  the  said  defen- 
ders have  deviated  from  the  original  principles  and  standards  of  the 
Associate  Presbytery  and  Synod." 

1716.  This  decision  was  affirmed  by  Lord  Eldon  in  a  very  Second  appeal 
characteristic  judgment,  in  which,  speaking  of  the  judgment  appealed  ^^  ^1^' 
from,  he  says :  *  "  The  Court  pronounced  an  interlocutor  in  which  it 
describes  the  utter  impossibility  of  seeing  anything  like  what  was 
intelligible  in  the  proceeding ;  and  I  do  not  know  how  this  House  is 
to  relieve  the  parties  from  the  consequence.  The  Court  of  Session 
in  Scotland  were  full  as  likely  to  know  what  were  the  principles 
and  standards  of  the  Associate  Presbytery  and  Synod  of  Scotland 
as  any  of  your  Lordships ;  and  are  as  well,  if  not  better  than  your 
Lordships,  able  to  decide  whether  any  acts  done  or  opinions  pro- 
fessed by  the  defenders,  Jedediah  Aikman  and  others,  were  opinions 
and  facts  which  were  a  deviation  on  the  part  of  the  defenders  from 
the  principles  and  standards  of  the  Associate  Presbytery  and  Synod. 
If  they  were  obliged  to  qualify  the  finding  as  they  do,  intimating 
that  they  doubt  whether  they  understood  the  subject  at  all,  under 
the  words, '  as  far  as  they  are  capable  of  understanding  the  sub- 
ject,' I  hope  I  may  be  permitted,  without  offence  to  you,  to  say 
that  there  may  be  some  doubt  whether  we  understand  the  subject, 
not  only  because  the  Court  of  Session  was  much  more  likely  to 
understand  the  matter  than  we  are,  but  because  I  have  had  the 
mortification,  I  know  not  how  many  times  over,  to  endeavour 
myself  to  understand  what  these  principles  were,  and  whether 
they  have  or  have  not  deviated  from  them,  and  I  have  made  the 
attempt  to  understand  it ;  but  I  find  it,  at  least  on  my  part,  to  be 
quite  hopeless.  ....  All  I  can  say  upon  the  subject  is,  that, 
after  racking  my  mind  again  and  again  upon  the  subject,  I  really 
do  not  know  what  to  make  of  it"  At  the  close  of  his  speech  Lord 
Eldon  expressed  a  further  doubt  as  to  whether  it  was  necessary  or 
proper  to  debar  the  Craigdallie  party  from  the  use  of  the  chapel ; 
in  &ct,  whether  the  original  judgment  of  the  Sheriff  was  not  the 
right  one  after  all ;  and  he  took  time  to  consider  what  he  should 

1  2  Bligh,  687.  >  2  BUgh,  542. 
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CHAFTBR  Lm.  do.    But  ultimately  he  proposed  a  simple  afiirmanGe  of  the  inter- 
locutor of  the*  Court  of  Session  in  all  its  parts.^ 
Later  cases  as         1716.  In  the  interval  between  the  first  decision  of  the  Court  of 
^rty^^Effect  Scssion  and  the  ultimate  judgment  of  the  House  (rf  Lords  in 
ofacquieg-       CraigdoUie' 8  case,  occurred  the  cases  of  Bvllock^  and  WIntyre  V; 
M'Crie;^  but  of  course  it  is  unnecessary  to  consider  them.    In 
1823  the  case  of  Craig  v.  Mackersy^  was  decided;  but  the  judg- 
ment went  entirely  on  the  special  terms  of  the  lease,  and  so  does 
not  affect  the  general  doctrine  as  laid  down  by  Lord  Eldou,  which 
was  expressly  recognised  in  Qalbraith  v.  SmtthJ^  Craigie  v.  Mar- 
shally^  and  Coupe7'  v.  Bum?    It  has  been  held  that  if  all  partie^ 
agree,  or  fail  tempestivS  to  object,  to  the  church  being  occupied  by 
'         a  portion  of  the  congregation  who  have  departed  from  its  original 
principles,  subsequent  dissent  to  the  effect  of  carrying  off  the 
buildings  will  be  precluded.® 
Bequests  to  1717.  Where  the  fund  or  subject  in  dispute  is  a  bequest  to  a 

Ueaf  °TeffS^*   reljgious  society  a  different  element  is  introduced.     The  question 
mentory  inten-  jg  thg^  quc  of  testamentary  intention, — for  whom  was  the  benefit 

tion  is  alone  •»  * 

considered.  intended,  for  either  party  or  for  both  ?  This  was  the  principle  of 
construction  applied  in  one  of  Lord  President  Inglis'.best  opinions, 
in  the  case  between  the  Trustees  of  the  Ferguson  Bequest  and  the 
two  competing  sections  of  the  Eeformed  Presbyterian  Church. 
The  endowment  was  for  the  benefit  of  the  "Established,  Free, 
United  Presbyterian,  Beformed  Presbyterian,  and  Congregational 
Churches  in  Scotland,"  and  it  was  considered  that  in  this  compre- 
hensive enumeration  the  testator  had  sufficiently  indicated  that  the 
benefit  intended  was  independent  of  those  minor  points  of  difference 
which  had  caused  the  separation  of  the  members  of  the  Eeformed 
Presbyterian  Church  into  two  communities.  The  trustees  were 
accordingly  directed,  in  the  exercise  of  their  discretion,  to  treat  the 
two  communities  as  alike  entitled  to  participation  in  the  benefit  of 
the  fund.®  Finally,  in  the  case  of  the  Brechin  Episcopal  Church- 
which  was  built  or  purchased  in  the  last  century  by  the  licensed 
Episcopal  congregation  of  the  town,  a  body  which  had  ceased  to 
exist,  the  Court,  on  the  principle  of  approximation,  sustained  the 
claim  of  the  existing  Episcopal  congregation  to  the  ownership  of 

^  CfraiffdaUie  v.  Aihnan,  2  Bligh,  529,  *  Oraigie  ▼.  MarthaU,  25  Jan.  1850; 

544  ;  abo  in  6  Fat  618.  12  D.  528. 

>  Bvlloch  V.  Smith,  81  Jan.  1809,  F.a  ?  Coufer  v.  Bum,  2  Deo.  1859,  22  D. 

.  »  dPIntifre  v.  M*Crie,  24  Feb.  1809,  120. 

F.O.  ^  Caimcrou  v.  Meek,  28  May  1858, 20 

«  Oraig  v.  Maekerty,  18  Feb.  1828,  2  D.  995 ;  3  Biaoq.  827,  flee  jk  829.            ^ 

dh.  224,  N.E.  198.  ^  The  Pergw>i%  JBequett  OMe,  1879,  6 

B  GaUnuUh  v.  Smith,  10  March  1887,  R.  486. 
15Sh.  808;  6  June  1889,  6  D.  665. 
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the  church  as  bemg  ''the  only  parties  who  now  represent  the  oHAPnraun. 
Episcopalians  of  Brechin."  ^ 

1718.  In  England  it  is  unnecessary  to  say  that  the  law  on  the  Doctrine  of  the 
main  question  is  precisely  the  same  as  that  stated  above.    In  the  i^^a? 
leading  case  ^  Lord  Eldon  said :  "  I  take  it  to  be  now  settled  by  a 
case  in  the  House  of  Lords,  on  appeal  from  Scotiand,  that  the 
chapel  must  remain  devoted  to  the  doctrine  originally  agreed  on." 


SECTION  m. 
Trusts  for  the  Poor. 

1719.  Where  funds  are  vested  in  the  heritors  and  kirk-session  Beqaeets  hj 
of  a  parish  for  behoof  of  the  poor,  the  trust  may  be  enforced  hy  SbutiSa 
action  at  the  instance  of  any  of  the  members  of  the  parochial  body  *inong»t  the 

poor  * 

(which  is  to  certain  effects  regarded  as  a  corporation),^  or  at  the 
instance  of  inhabitants  of  the  parish,  alleging  that  they  have  an 
interest  in  the  management  and  administration  of  the  bequest^ 

1720.  A  bequest  to  the  poor  of  a  parish  is  not  necessarily  con-  not  confined  to 
fined  to  persons  who  are  legally  entitled  to  demand  parochial  SuS  to^io- 
relief.    This  was  decided  in  an  action  of  declarator  against  a  kirk-  <^^*^  ^^^ 
session  entrusted  with  the  manc^ement  of  a  legacy  "  for  the  benefit 

and  behoof  of  the  poor  in  the  said  parish  of  Bathgate/'  concluding 
that  the  defenders  were  bound  to  uphold  and  apply  the  same  "  in 
affording  relief  to  such  occasional  or  other  poor  of  the  parish  who 
have  no  legal  claim  for  relief  under  the  Poor  Law  Act/'  8  and  9 
Vict,  cap.  83.*  " The  poor/'  said  Lord  Colonsay,  "neither  in  common 
parlance  nor  in  law^  are  the  persons  only  who  are  chargeable  on 
the  parish ;  for  besides  these  there  is  another  large  body  of  the 
poor,  who  are  sometimes  and  very  properly  described  as  able- 
bodied  poor,  and  who  are  not  entitled  to  parochial  relief;  and, 
I  resides,  there  are  many  who  may  clearly  be  cla8se<i  among '  the 
poor/  though  having  relatives  bound  to  support  them  because  they 
are  poor,  or  from  moral  duty.  There  are  others,  again,  who  have 
just  means  enough  to  exclude  them  from  right  to  parochial  relief 
— ^who  have  no  relatives,  and  who,  from  their  circumstances  of 

1  BvmeU  ▼.   SL  Andrew's  EpUeopal  «  Lidddl  ▼.  Kirk-Sesiwn  of  Bathgate^ 

Okiif^    1888,    15    R    728 ;    compare  14  July  1854,  16  D.   1076 ;  Maga,   of 

Thomaon  y,  Andenon^  1887,  14  B.  1026.  Irvine  ▼.  Muir,  1888,  15  R  396. 

*  Foleg  T.  Wontner,  2  Jm.  &  V7alker,  "  ladddl  v.  Kirk-Setsion  cf  Bathgate, 

247.  supra ;  ffardie  v.  Ki/rh-Setaion  of  Lin^ 

*Q«o  B.  of  OaBcway  ▼.  ^irh-8e$9wn  lUhgow,  15  Nov.  1,855, 18  D.  87 ;  PreAy- 

qflkdrg^  22  Feb.  181(H  F.C. ;  fferitar$  tery  of  Deer  v.  Bruce,  20  Jan.  1865,  8 

of  EwMe  T.  MinuUr  and  Kirk-Sesekm,  Macph.  402.    Compare  the  oases  .in  nole 

1751,  M.  10,555 ;  MatiUUan  t.  Minuter^  5,  page  982. 

^.  o/ Cbm&it«2flm^,  1725,  li.  10,570,  , 
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cHAFmun.  great  poverty,  are  very  properly  considered  generally  as  poor. 
And  there  do  exist  funds  which  the  minister  of  the  parish  is 
authorised  to  administer  to  all  these  classes  which  I  have  described, 
— I  mean  the  collections  at  church  doors,  and  funds  of  that  kind, 
which  are  handed  over  to  the  minister  and  kirk-session«^ 
AppiicatioD  of  1721.  By  the  Act  8  and  9  Vict.,  cap.  83,  it  is  enacted,  *"  That 
of thePoOT**^"  where  any  property  whatsoever,  whether  heritable  or  moveable,  or 
Uw  Act  any  revenues,  shall  at  the  time  of  the  passing  of  this  Act  belong 
to  or  be  vested  in  the  heritors  and  kirk-session  of  any  parish,  or 
the  magistrates,  or  magistrates  and  town-council  of  any  burgh, 
or  commissioners,  trustees,  or  other  persons  on  behalf  of  the  said 
heritors  and  kirk-session,  or  magistrates,  or  magistrate  and  town- 
council,  under  any  Act  of  Parliament,  or  under  any  law  or  usage, 
or  in  virtue  of  gift,  grant,  bequest,  or  otherwise,  for  the  use  or 
benefit  of  the  poor  of  such  parish  or  burgh,  it  shall,  from  and  after 
a  time  to  be  fixed  by  the  Board  of  Supervision,  be  lawful  for  the 
parochial  board  of  each  such  parish,  or  of  the  combination  in  which 
such  parish  or  burgh  may  be  respectively,  to  receive  and  administer 
such  property  and  revenues^  and  the  right  thereto  shall  be  vested 
in  such  parochied  board."  ^ 
The  enactment  1722.  In  the  Construction  of  this  clause  it  has  been  held  that 
SuSedTby  ad-  ^^^  description  of  funds  referred  to  in  the  Statute  was  not  intended 
verse  osage.  to  include  such  f unds  as  appeared  to  be  devoted,  either  by  the  terms 
of  a  bequest  or  by  immemorial  usage,  to  the  support  of  a  class  of 
poor  different  from  or  more  extensive  than  those  who  are  l^ally 
entitled  to  parochial  relief.  And  therefore,  where  it  appeared  that 
a  fund  mortified  in  1707  had  been  applied  for  the  relief  of  poor 
persons  generally,  including  casual  or  occasional  poor,  the  Court 
assoilzied  the  kirk-session  from  the  conclusions  of  an  action  claim- 
ing the  property  on  the  behalf  of  the  parochied  board  of  the  parish.' 
On  the  same  view,  where  a  testator  left  a  legacy  "  to  the  minister 
and  kirk-session ''  of  a  parish,  the  Court  found  that  this  was  not  a 
bequest  to  the  heritors  and  kirk-session,  and  did  not  fall  within 
the  operation  of  the  52d  section  of  the  Poor  Law  Amendment 
Act^  Such  cases  are  exceptional,  and  the  rule  has  now  been 
established,  that  if  the  mortified  fund,  whether  vested  in  the  heritors 
and  kirk-session  or  in  the  kirk-session  alone,  has  in  fact  been 
applied  for  the  benefit  of  the  legal  poor,  the  Statute  takes  effect, 
and  vests  the  fund  in  the  parochial  board.^ 

1  16  D.  1079.  B  Eim^^Mnt  oaae,  1867,  5  Iffacph.  869 ; 

*  8  and  9  Vict,  cap^  88,  §  62.  Flotikha/H  t.  KWh-SetMum  of  Aherlfntr, 

*  ffardie  ▼.  KirhSeuUmofLifditkgow,  1869,  8  Maoph.  176  ;  PenauOand  case, 
15  Nov.  1866,  18  D.  87.  1898,  21  R.  214.    These  dedaiana  have 

*  LiddeU  ▼.  Kirk-Seition  of  Baihgate,  regnlAted  the  praotioe  in  many  cognate 
14  July  1864,  16  D.  1088. 
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1723.  Trusts  vested  in  the  heritors  and  kirk-sessions  of  parishes,  ohaptkr  un. 
or  in  the  magistrates  of  burghs  or  other  public  bodies,  for  the  Enforcement 
maintenance  of  schools,  &c.,  may  in  like  manner  be  enforced  at  ^tioo^'*^ 
the  suit  of  individual  members  of  the  corporation,  or  by  what  has 
been  called  adio  pqptUaris,  at  the  instance  of  inhabitants  interested 
in  the  foundation.^ 


SECTION  IV. 

Administration  of  the  Trust  (Patronage,  Governing  Body, 

BULES,  &c.) 

1724  The  primary  duty  of  the  trustee  is,  of  course,  to  carry  Dnty  of  the 
out  the  charitable  intention  according  to  the  spirit  and  fair  mean-  J™^^^^!^!!^ 
ing  of  the  bequest.  A  good  illustration  of  this  is  supplied  by  the  table  or  pnbiie 
case  of  the  Magistrates  of  Edinlmrgh  v.  The  Professors  of  ihe^^St^^ 
University?^  relative  to  the  trusts  constituted  by  (xeneral  Eeid  in 
favour  of  the  University.  The  General  conveyed  his  personal 
property,  amounting  to  about  £60,000,  to  trustees,  ''  in  the  first 
place,  for  establishing  and  endowing  a  Professorship  of  Music  in 
the  College  and  University  of  Edinburgh,  where  I  had  my  educa- 
tion, and  passed  the  pleasantest  part  of  my  youth ;  and  in  the  next 
place,  for  the  purpose  also,  after  completing  such  endowment  as 
hereinafter  is  mentioned,  in  making  additions  to  the  library  of  the 
said  University,  or  otherwise  in  promoting  the  general  interest  and 
advantage  of  the  University,  in  such  way  and  manner  as  the 
Principal  and  Professors  thereof  for  the  time  being  shall,  in  their 
discretion,  think  most  fit  and  proper."  The  only  express  provision 
in  the  trust-deed  as  to  the  endowment  of  the  chedr  was  a  declara- 
tion that  the  salary  of  the  Professor  should  not  be  fixed  at  less 
than  £300.  The  Senatus,  who  were  the  trustees,  fixed  the  salary 
at  the  minimum,  and  admitted  their  obligation  to  set  apart  and 
invest  a  fund  sufficient  to  meet  it;  but  they  contended  that 
they  were  entitled  to  dispose  of  the  remainder  of  the  fund  be- 
queathed, as  falling  under  their  discretionary  power  of  admini- 
stration for  behoof  of  the  University.  The  Court  refused  to 
sanction  this  contention.    Lord  Fullerton  said :  "  The  whole  settle- 


1  See  Kirk-Sesnon  of  McnimaU  ▼. 
BafUne^  21  Not.  1828,  7  Sh.  45  ;  Maum 
▼.  SeoU'i  Tn,y  28  Jan.  1886, 14  Sh.  848 ; 
Mibk^a  Tr9.  t.  Cwrie,  25  Jan.  1853, 15 
D.  821 ;  Biou  v.  HerweB  ffotpiiai,  14 
Feb.  1848,  5  D.  689. 

*  Moffi.  of  JBdMurghy.  Prineipal  and 
Prcfeswrs  of  Untmeniby  of  SdMb>urghy 

VOL.n. 


20  June  1851,  18  D.  1187.  See  alBo 
OUphame  t.  Mag%.  of  Edinburgh,  15  Feb. 
1864,  2  Macph.  (H.L.)  7,  4  Macq.  608, 
revening  22  D.  1222 ;  al0O  5  Macph. 
115  ;  Pretbytery  of  Dundee  v.  Mag$.  of 
Dundee,  infra,  20  D.  849,  23  D.  (H.L.) 
14,  1  Maq^  478. 
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cHAPTPimL  ment  must  be  read  together,  and  read,  if  possible,  so  as  to  support 
rather  than  frustrate  the  intention  of  the  testator."  Acting  on  this 
principle,  their  Lordships  reviewed  the  trust-deed  in  great  detail ; 
and  being  of  opinion  that,  as  the  Lord  President  Boyle  expressed 
it, "  General  Beid,  an  enthusiastic  lover  of  music,  and  himself  a 
composer,  had  primarily  in  view  the  establishment  on  a  permanent 
foundation  of  a  Professorship  of  Music  in  the  University  of  Edin- 
burgh, where  none  before  existed,"  they  held  that  the  Senatus 
would  not  discharge  themselves  of  their  trust  by  simply  providing 
a  fund  for  the  payment  of  the  professor's  salary,  but  that  they  must, 
in  addition,  set  apart  and  invest  funds  sufiScient  to  provide  the  pro- 
fessor with  the  means  of  efficiently  teaching  the  science  of  music 
In  consequence  of  this  decision,  a  class-room  was  built  and  appa- 
ratus procured  for  the  Professor  of  Music,  at  the  expense  of  several 
thousand  pounds  in  addition  to  the  sum  set  apart  to  secure  the 
salary.  Mr.  Lewin  notices^  a  case  very  similar  to  this,  in  which, 
"  where  trustees  were  directed  to  apply  the  rents  towards  the  neces- 
sary finding  a  master,  and  for  the  pains  of  such  master,"  and  "  the 
trustees  applied  part  of  the  revenue  towards  rebuilding  and  repair- 
ing the  school-room  and  school-house,  it  was  held  to  be  a  good 
pursuance  of  the  trust,  because  a  school-room  and  house  were 
necessary;  and  if  these  were  not  provided  by  the  trustees  they 
must  have  been  provided  by  the  master  himself,  and  so  it  was  in 
effect  applied  for  the  pains  of  the  master."  ' 
Purposes  of  1726.  It  has  been  settled  by  a  train  of  decisions,  that  although 

not  M^h^^*  for  a  long  series  of  years  trustees  have  acted  upon  a  construction  of 
by  adyerse       their  trust-deed  which  turns  out  to  be  erroneousj  that  will  not  entitle 

llSAiTB. 

them  to  continue  to  act  upon  it  after  the  error  is  discovered.'  In 
the  old  case  of  ITi^  College  of  Aberdeen  v.  The  Tovm  *  it  was  so 
held,  and  the  doctrine  has  scarcely  been  doubted  since.  Where  a 
bequest  was  left  by  a  lady  in  England  to  a  particular  district  of  the 
parish  of  Cardross,  to  be  under  the  management  of  ^  the  patrons 
or  overseers  of  the  poor  of  said  place,"  it  was  held  that  it  fell  to  be 
administered  by,  irder  alios,  the  whole  heritors  of  the  parish,  even 
although  for  eighty  years  none  but  the  heritors  in  the  particular 
district  had  acted  under  the  trust.^  In  this  case  the  Court  held 
that  to  certain  effects  a  parish  is  a  corporation,  consisting  of  the 
minister,  heritors,  and  kirk-session,  all  of  whom  are  entitled  to  vote 
per  capita.    It  was  on  this  footing  that  they  held  the  whole  heritors 

1  Lewin  on  Tnuts,  9th  ed.  p.  592.  Trinity  ffoipUal  case  {Alexander  MorH- 

3  Att.'Oen,  ▼.  Maffor  of  Stamford,  2  Jieaiiion),  Ang.  8,  1881,  S  B.  (H.L.)  140. 

Swans.  592.  *  College  of  Aberdeen  v.  The  Town^  24 

'  See^  in  addition  to  the  oases  noted  Jane  1676,  1  Br.  Sop.  552  and  787. 

infra,   Oaimerote  y.    Lorimer,  8  Maoq.  '  BaH  of  OaHoway  v.  KwhSeuUm  of 

882,    per    Lord    Eingsdown,    and    the  Dairy,  22  Feb.  1810,  F.O. 


aanes. 
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entitled  to  participate  in  the  administration  of  the  bequest    It  is  cMAPriRLni. 
probable  that  such  a  bequest  would  now,  under  the  provisions  of 
the  Poor  Law  Amendment  Act,^  fall  under  the  management  of  the 
parochial  board  of  the  parish. 

1726.  In  the  case  of  Zedieand  Blaek,^the  Court  appear  to  have  Qnm,  asto 
ignored  the  principle  with  which  we  are  at  present  dealing.    Under  r^JH^  i^^eia- 
a  deed  of  mortification,  certain  persons  were  the  patrons  *long  ^^J^^gj^JI" 
with  **  the  minister  and  remanent  members  of  the  kirk-session  of  tion. 
Largo."    For  a  very  long  period  the  kirk-session  voted  collectively 

by  a  delegate.  Having  claimed  a  right  to  vote  per  capita,  the 
Court  refused  to  allow  them  to  do  so,  as  the  report  states, ''  being 
chiefly  influenced  by  the  long  consuetada"  This  decision,  although 
it  only  went  to  affect  the  machinery  of  the  trust  without  touching 
the  beneficial  interest,  has  been  thought  questionable  in  principle, 
and  the  precedent  has  not  been  followed. 

1727.  For  example,  in  1681  a  person  of  the  name  of  Samsay  Case  of  the 
mortified  certain  lands  for  the  education  and  entertainment  of  three  ^^^  ^^^' 
youths  for  a  certain  number  of  years  in  the  United  GoU^e  of  St 
Andrews ;  and  he  provided  that  **  what  shall  be  over  and  above  the 
entertainment  of  the  foresaid  youths  and  payment  of  their  regents, 
it  shall  be  bestowed  entirely  upon  the  said  youths,  in  three  propor- 
tions, for  buying  of  books  and  other  necessaries."  In  1784,  the 
value  of  the  mortified  lands  having  considerably  increased,  the 
patron  of  the  bursaries,  Sir  Alexander  Bamsay,  entered  into  an 
agreement  with  the  Principal  and  Professors  of  the  United  College, 
to  the  effect  that  the  number  of  the  bursaries  should  be  increased 
so  as  to  give  one  for  every  £20  of  income  from  the  mortification. 
This  agreement  was  acted  on  down  to  1840,  when  there  were 
thifieen  bursars  on  the  fund,  each  drawing  £20  a  year.  In  1840 
Sir  Alexander  Bamsay,  the  then  patron,  brought  a  reduction  of  the 
agreement,^  on  the  ground  that  it  was  in  violation  of  the  will  of 
the  founder.  The  College  pleaded  prescription  and  personal  bar, 
and  also  that  the  agreement  was  no  more  than  a  wise  and  bene- 
ficial adaptation  of  the  original  regulations  to  the  improved  state 
of  the  mortified  fund ;  but  the  Court  refused  to  listen  to  these  pleas, 
andy  setting  the  agreement  aside,  found  that  the  whole  revenues 
must  be  expended  on  three  bursars.    The  Lord  Ordinary  (Cock- 

1  8  and  9  Vict,  cap.  88.  Oourt  aanctioned  an  inoroano  in  the  ntun- 

*  Ledde  and  Maek  Pefcrs.,  9  June  1814,  ber  of  acfaolan  io  be  maintained  ont  of 

F.CL    See  the  Buehana/n  ThiH  caae,  1886,  the  fond,  on  the  ground  that  the  valne  of 

14  B.  284 ;  Balden  ▼.  iZAymer,  1707,  SI  the  acholanhipa  would  be  ezoessive  if  the 

2887.  original  number  of  ten  were  maintained 

s  i9Sr  J.  Bawwg  ▼.  The  United  College  (7  M.  1087),  and  this  under  a  remit  from 

pfSi,  AndrewBy  7  June  1842,  4  D.  1866  ;  the  House  of  Lords  directing  the  applica- 

conipare  Irvine  ▼.  UnwenUy  of  Aberdeen,  tion  of  the  fund  to  the  erstablishmentof  ten 

when,  In  the  adjostment  of  a  icheme,  the  acholarabipB, — 6  Maoph.  (H.L,),  at  p.  42. 
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oHAFMBun.  bum)  observed  in  his  note  that  he  could  not  ''bring  himself  to 
think  that  the  doctrine,  either  of  prescription  or  acquiescence,  or 
even  of  positive  and  personal  ratification,  can  apply  to  such  a  case. 
These  doctrines  may  affect  parties  managing  tJieir  own  irUereds, 
but  they  do  not  apply  to  trustees,  the  responsible  managers  of  a 
private  charity  instituted  for  public  purposes,  who  can  claim  no 
right  to  violate  their  duty  in  time  to  come  by  having  violated  it  in 
time  past."  Lord  Fullerton  said :  '*  It  is  impossible  to  hold  that 
any  lapse  of  time  can  sanction  and  secure  the  continuation  of  a 
violation  of  duty  by  the  administrators  of  a  trust." 
Preflcription  1728.  The  difficulties  which  are  inseparable  from  the  con- 

mf^oL^f  sideration  of  this  class  of  cases  have  been  increased  by  the  distinc- 
tog'the  t^*"  tion  taken  in  the  case  of  Baird  v.  The  Magistrates  of  Dundee 
between  questions  of  title  and  questions  of  trust^  To  explain  this 
decision,  it  is  necessaiy  to  observe,  that  in  a  suit  previously 
instituted  to  enforce  the  administration  of  certain  property  and 
funds,  entitled  the  Hospital  Fund  of  Dundee,  the  House  of  Lords, 
affirming  the  judgment  of  the  Second  Division  of  the  Court  of 
Session,  found  that  the  revenues  of  this  fund  were  applicable  to 
certain  purposes,  inclusive  of  the  support  of  the  ministry  in 
Dundee,  but  with  a  declaration  that  the  subjects  called  "  Monorgan's 
Croft"  had  been  purchased  A.D.  1646,  with  money  left  by  Bobert 
Johnston  as  a  legacy  to  the  Provost  and  Bailies  of  Dundee,  '*  for 
the  yearly  maintenance  of  the  aged  and  impotent  people  of  the 
town  of  Dundee."'  An  action  having  been  raised  to  deter- 
mine whether  the  revenues  of  this  croft  were  not  still  subject 
to  the  trusts  of  Johnston's  will,  the  Lords  of  the  First  Division 
(dissentisTite  Lord  Deas)  held  in  point  of  fact  that  the  legacy  had 
never  been  intromitted  with  by  the  Provost  and  Bailies,  the 
trustees  of  the  legacy,  but  by  the  Provost,  Magistrates,  and  Totim- 
Council,  who  (but  whether  in  their  corporate  capacity  or  as 
trustees  of  the  hospital  fund  is  not  quite  clear)  took  possession 
of  the  money,  and  invested  part  of  it  in  the  purchase  of  Monorgan's 
Croft,  taking  the  title  in  the  name  of  the  Hospital  Master  of 
Dundee,  "for  the  special  use,  behoof,  utilitie,  and  profit  of  the 
poor  of  the  said  hospital"  Their  Lordships  decided  that,  in  con- 
sequence of  the  appropriation  of  this  fund  to  the  purposes  of  the 
hospital  for  two  centuries  without  challenge,  the  right  to  sue  for 
fulfilment  of  Johnston's  trust  had  been  cut  off  by  the  negative 
prescription ;  and  they  were  also  of  opinion  that  the  title  of  the 

^  Bavrd   v.   MagiOrata  of  Ihindee,  verntjf  qf  Aherdeen  v.  Irvine,  6  Maoph. 

Maioh  8,1868, 1  Maoph.  (H.L.) 6 ;  1862,  (H.L.)  29. 

24  D.  447.  OntheqneBtioaofpreeoriptioii  '   24  July  1861,28  D.  (H.L.)  14,  4 

as  affectfng  tnut  administraiioii,  oee  Uni-  Maoq.  228,  Afflymji^y  in  part  20  D.  849. 
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Hospital  Master  had  been  vaUdated  by  the  positiye  prescription;  oHAPmmi. 
so  that  the  beneficiaries  could  have  no  relief  either  bj  personal 
action  or  against  the  estate.  This  decision  could  only  be  supported 
on  the  ground  that  the  title  of  the  present  administrators  of  the 
charity  was  in  its  ifuieption  clear  from  the  trusts  of  Bobert  John- 
ston's will  For,  suppose  the  l^acy  had  been  left  to  the  Provost, 
Magistrates,  and  Council,  as  trustees  for  the  purposes  of  that  will, 
it  is  clear  that  in  such  a  case  the  parties  interested  in  the  hospital 
trust,  having  no  written  title,  legal  or  beneficial,  to  the  subject, 
could  not  object  to  the  contemplated  reconversion  of  its  revenues 
to  their  Intimate  uses ;  while  the  legal  proprietors,  the  corpora- 
tion, being  confessedly  mere  trustees  of  the  estate,  would  be 
barred  by  want  of  interest  from  founding  on  any  prescriptive 
possession  adverse  to  the  interests  of  their  constituents.  The 
judgment  on  appeal,  finding  that  the  trust  might  be  enforced,  has 
been  generally  approved. 

1729.  The  Statutes  relative  to  prescription  apply  to  questions 
as  to  the  possession  of  the  legal  estate.  In  that  view,  the  Provost 
and  Bailies  would  be  excluded  from  any  right  to  dispossess  the 
Provost,  Magistrates,  and  Town-Council,  whose  title  as  legal  pro- 
prietors and  administrators  of  the  charity  was  certainly  fortified 
by  prescriptive  possession.  But  supposing  the  transaction  (the 
conveyance  of  Monorgan's  Croft  to  the  hospital  trustees)  to  have 
been  truly  a  devolution  of  the  trust  to  the  latter  body,  it  is  clear 
that  the  parties  assuming  to  themselves  the  office  of  trustees 
would  be  bound  by  the  conditions  of  the  trust  in  the  same  degree 
as  trustees  named  by  the  testator  or  by  the  Court. 

1730.  There  is  a  class  of  cases  which  falls  naturally  to  be  con-  Enforcement 
sidered  under  this  head, — ^those,  namely,  in  which  it  has  been  settied  g^toSd'by'^ 
that  where  a  number  of  persons  form  an  association,  and  subscribe  ▼piuntarr  asso- 
funds  for  carrymg  out  a  particular  purpose,  any  one  of  the  sub-  acriben. 
scribers  has  a  sufficient  jus  qwxsfUum  to  entitle  him  to  prevent  a 
dissolution  of  the  association,  and  to  compel  the  trustees  to  proceed 

in  the  execution  of  the  original  purpose  so  long  as  that  is  practi- 
cable. On  the  other  hand,  where  the  scheme  is  eventually 
frustrated  by  the  failure  of  the  project,  either  totally  or  in  any 
particular  which  can  be  considered  as  essential,  the  minority,  or 
even  an  individual  member,  may  insist  on  the  dissolution  of  the 
association  and  the  division  of  its  funda  Both  these  points  were 
very  clearly  established  in  the  well-known  case  as  to  the  Glasgow 
Chapels ;  ^  and  they  are  brought  out  with  more  or  less  clearness 
in  various  subsequent  cases.^    In  the  case  of  Bain,  Lord  Cotten- 

1  Bain  t.  BUuik,  dedded  ITNor.  1846,  >  Prtiibyiery  of  Fordyee  ▼.  ShounJn,  14 

leported  12  July  1849,11  D.1286;  affirmed  July  1849,  11  D.  1861;  C&tvndL  and 
22  Feb.  1849,  6  BeD,  817.  Othtm  y.  Ferguton^  6  March  1861,  28  D. 
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oHAFTBR  Lm.  ham,  0.,^  expressed  a  doabt  whether,  if  the  Court  should  be  of  opinion 
that  the  purposes  of  an  association  had  &dled,  and  that  it  must  be 
dissolved,  there  were  any  means  short  of  an  Act  of  Parliament  by 
which  the  funds  could  be  distributed  among  the  subscribera  Lord 
Campbell'  suggested  the  raising  of  a  multiplepoinding,  but 
hesitated  to  say  that  even  that  useful  form  of  action  would  be 
adequate  for  the  purpose. 

1731.  The  law  of  England  in  r^rd  to  the  duties  of  charitable 
trustees  is  the  same  as  that  which  we  have  just  noticed.  *'  It  is  of 
course  imposed  upon  the  trustees,"  writes  Mr  Lewin,'  "  whether 
individuals  or  a  corporation,  not  to  convert  the  charity  fund  to 
other  uses  than  according  to  the  intent  of  the  founder  or  donor,  so 
long  as  those  uses  are  capable  of  execution." 


ESpglish  doc- 
trine as  to  en- 
forcement of 
charitable 
ptupoees. 


SECTION  V. 

powebs  of  the  trustees  (investments,  pubchase  of  lands, 

Building,  &c.) 

Diacrotionary  1732.  We  shall  now  consider  shortly  the  powers  of  the  trustees 
suffi^  toeffec-  ^^  charitable  trusts,  in  so  far  as  these  are  exceptional  or  peculiar. 
«r*te  "h  ^^^^'  ^^  ^  ^^  objection  to  a  trust-deed  that  the  powers  conferred  by  it 
table  bequest,  upon  the  trustees  are  of  the  most  unlimited  character.  It  is  else- 
where pointed  out  that  the  object  of  the  trust  must  be  rational  and 
workable,  and  must  be  declared,  if  not  in  express  terms,  at  least 
in  such  a  manner  that  the  purpose  may  be  deduced  inf erentially ; 
for  the  enforcement  of  a  trust  which  is  wholly  uncertain  as  to  the 
object  is  of  course  impossibla^  A  trust  for  objects  of  a  general  and 
comprehensive  character,  such  as  the  promotion  of  a  particular 
science,^  or  religious  persuasion,^  or  the  relief  of  deserving  objects 
of  charity  in  a  given  locality,  may  be  effectually  carried  out  by 
giving  large  discretionary  powers  to  the  trustees,  which  are  not 
regarded  as  arbitrary  powers,  but  as  discretionaiy  trusts,  the 
execution  of  which  may  be  regulated  and  controlled  by  the  Court 
of  Session. 

1733.  These  principles  are  clearly  established  by  the  cases  of 


688.  See  alio  M^CaMJl  v.  (Jamerm,  6 
Feb.  1840,  2  D.  537  ;  and  SUedman  v. 
MaleUm  and  (Hh^rt,  24  June  1842,  4  D. 
1441. 

^  Bain  v.  Maek,  22  Feb.  1849,  6 
Bell,  817 ;  see  829. 

'  6  Bell,  835.  See  the  Edinburgh 
Young  Women's  Chritiian  InttUuU 
Petrs.,  1898,  20  B.  894. 


s  Lewin  on  Trnstfl,  9th  ed.  p.  584 ; 
and  see  casee  dted  by  him,  p.  898  et  aeq, 

*  Chapter  XV.,  Section  11.,  and 
Chapter  Xym. 

^  Mdgt,  of  Sdtnr,  v.  UnivertUy  qf 
Edinr,,  20  June  1851,  18  D.  1187; 
McLean  v.  Hendenon'9  Tn.,  1880,  7  R. 
601. 

*  Boyle  on  Charitiea,  41-44. 
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Hill  V.  Bums^  and  Crickton  v.  Orierson?^  elsewhere  noticed.    In  oHAPriBmi. 
the  last  of  these  cases  the  Lord  Chancellor  '  said :  "  A  party  may,  Constraction 
in  the  disposition  of  his  property,  select  partictdar  classes  of  indi-  li^S^^ 
viduals  and  objects,  and  then  give  to  some  particular  individual  a  J?^*^™  * 
power,  after  his  death,  of  appropriating  the  property,  or  applying 
any  part  of  his  property,  to  any  particular  individuals  among  that 
class  whom  that  person  may  select  and  describe  in  his  wilL"   Again, 
the  late  Dr.  Bell  left  certain  sums  to  the  Magistrates  and  Council  «  Mond  and 
of  St.  Andrews,  « the  interest  and  produce  thereof  to  be  by  them  J^^i^Jf?.* 
applied  towards  the  moral  and  religious  improvement  of  that  city,  ^^^***^ 
and  such  other  useful  permanent  works  connected  therewith  as  the 
said  last-mentioned  Provost,  Magistrates,  and  Town-Council  shall 
from  time  to  time,  under  the  superintendence  and  with  the  appro- 
bation of  the  Lord-Lieutenant  for  the  time  being  of  the  county  of 
Fife^  and  the  said  trustees,  or  the  survivors  of  them  (certified  by 
writing  under  their  hands),  direct."    The  Court  held  that  the  moral 
and  religious  improvement  of  the  city  constituted  the  primary  pur- 
pose of  the  bequest,  and  that  the  Magistrates  cmd  Council  were 
entitled,  ''  at  their  own  hands,"  to  vote  sums  for  such  moral  and 
religious  purposes.    They  were  further  of  opinion  that  the  "  other 
useful  permanent  works "  need  not  be  connected  with  the  moral 
and  religious  improvement  of  the  city,  but  that  appropriations  for 
them  must  be  made  with  the  separate  consents  of  the  Lord- 
Lieutenant  and  a  majority  of  the  trustees,  certified  by  writings 
under  their  hands.^ 

1734.  The  law  of  England  would  seem  to  be  as  liberal  as  our  Doctrine  of  the 
own  in  sustaining  trusts,  notwithstanding  the  unlimited  discretion  i^^  ^' 
which  they  may  confer  on  the  trustees.    Thus  Mr.  Boyle  says  :^ 
**  It  is  to  be  remarked,  with  reference  to  this  class  of  gifts,  and 
indeed  to  all  others  of  a  charitable  nature,  that  there  is  no  need  of 
any  particular  persons  or  objects  being  specified,  the  utmost  latitude 
and  generality  being  allowed  in  this  respect.    To  a  certain  extent, 
indeed,  it  seems  essential  that  dispositions  of  this  kind  should  be 
of  an  indefinite  character,  it  being  frequently  their  very  generality . 
which  constitutes  them  charitable." 

1736.  Although,  as  we  have  had  occasion  to  remark,  trustees  Extent  to 
cannot  go  against  the  expressed  or  implied  directions  of  the  truster,  ^^^  appuSJ 
from  the  very  nature  of  their  office  they  have  the  power  to  make  tionofthefund 

&re  DemiittoQ 

such  alterations  on  the  mode  of  administering  the  trust  as  will  not 

1  Hia  ▼.  Bwn»^  8  Sh.  889,  N.E.  275  ;  *  Lord  Lyndhnnt,  8  W.  &  S.  888. 

14  April  1S26,  2  W.   &  S.    80.      See  ^  Ttyum-CownoH  of  St,  Andrews  ▼.  Dr, 

MUn^i  Tn.  ▼.  Cowie,  1  Feb.  1858,  15  BdVa    Trs,,    17    July    1845,   17    Soot 

D.  821.  JnriBt,  583. 

s  Oriekton  v.  Orienan,  4  Sh.  588,  N.E.  '  Boyle  on  Gharitiee,   25,  and  cases 

561 ;  25  July  1828,  8  W.  &  S.  829.  there  cited. 
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CHAPTER  uii.  defeat  it  in  any  essential  particular.  Thus,  where  a  mortification 
was  made  for  keeping  idle  boys  at  work  by  employing  them  in  a 
woollen  manufactory,  it  was  decided  to  be  no  inversion  or  misap- 
propriation of  the  funds  to  employ  them  in  a  linen  manufactory.^ 
A  bequest  was  left  to  ''  the  Farmers'  Society  of  East  Salton,  which 
I  have  been  the  means  of  forming/'  the  interest  only  to  '^  be  em- 
ployed in  premiums  for  the  encouragement  of  agriculture,  or  any 
beneficial  purpose  connected  with  it"  After  the  testator's  death, 
the  Salton  Club,  by  a  majority,  joined  the  Haddington  Society,  the 
united  club  being  called  "  The  East  Lothian  Agricultural  Society  ; " 
and  out  of  five  meetings  yearly  it  was  agreed  that  two  should  be 
held  at  Salton.  Pringle  and  the  rest  of  the  minority,  who  refused 
to  unite,  claimed  the  bequest ;  but  the  Court  gave  it  to  the  East 
Lothian  Agricultural  Society,  which  they  held  to  be  merely  an 
extension  of  th^  Salton  Society ;  coming  to  that  opinion  the  more 
easily  that  the  latter  Society  had  not  confined  its  exertions  to  a 
local  district* 
niustrations  .  1736.  The  existence  of  the  power  under  consideration,  and  the 
^  ^^^  limits  which  the  Court  has  put  upon  it,  are  well  brought  out  by  a 
comparison  of  the  cases  of  Forbes  v.  The  Magistrates  of  Glasgow^ 
and  Davidson  v.  Macgregor^  in  which  acts  in  pursuance  of  the 
powers  were  sustained,  with  the  cases  of  Bamsay  v.  The  College  of 
St.  Andrews'^  and  Bamsay  v.  Brewster,^  in  which  the  proceedings 
were  held  to  be  in  excess  of  the  powers.  Where  the  deed  of 
mortification  was  silent  as  to  the  period  for  which  a  bursary  was 
to  be  held,  it  was  decided  that  the  original  statutes  or  universal 
usage  of  the  Collie  might  be  looked  to  as  settling  it ;  but  if  there 
was  no  statute  and  no  universal  usage  on  the  point,  then  that  it 
fell  to  the  patron  to  determine  it.^  Again,  where  the  number  of 
bursaries  under  a  mortification  was  not  fixed,  it  was  held  to  be 
within  the  power  of  the  trustees  to  diminish  their  number  without 
consulting  the  Magistrates  of  the  burgh,  who  had  immemorially 
presented  to  them.^ 
Powers  of  trof       1737.  The  po wers  of  trustees  generally  to  make  investments  are 

tees  for  chari- 
ties as  to  in- 

^  Toton  of  Sdinburgh  v.   Bimny,  22  ^  Davidton  ▼.  Mctogreffor,  27  Feb.  1850, 

Nov.  1698,  M.  9107.     Bat  see  Bonar  ▼.  12  D.  789. 

Ckrittian  Kn/owLedge  Soeiety,  10  March  ^  Banuay  ▼.    VmUd    College   of  SL 

1846,  8  D.  666.  Andrews,  7  June  1842,  4  D.  1866. 

>  Prvns^  v.  The  M,  of  Tweeddale,  16  ^  Bamaay  ▼.  BretDster  and  Othen,  20 

Dec.   1823,  2  Sh.  588,  N.E.  505  ;  see  July  1859,  21  D.  1867. 

Craigie  ▼.  MartihaU,  12  D.  522.  '  Playfdir  ▼.    UnUed    CoOege  of  8l 

s  Forbes  v.  Mage,  of  Cflaegow,  21  Feb.  Andrews,  18  July  1850,  12  D.  1284. 

1837,   15  Sh.  628,  and  13  June  1889,  "  Mags,  of  Lanark  v.  TVs.  of  BatUes- 

M'L.  &  Bob.  580.  mains  MoHifieaHon,  17  June   1852,  14 

D.  876. 
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elsewhere  considered,^  and  it  is  unnecessary  to  treat  of  these  as  qgi^r"BiJn» 
affecting  the  particular  class  of  trustees  with  which  we  are  at  pre-  vwimaiit  of 
sent  dealing.  It  may  be  sufficient  here  to  refer  to  two  cases.  The  i^q^b,  . 
first  is  a  case'  in  which  the  trustees  of  a  mortification,  having 
obtained  an  Act  of  Parliament  authorising  them  to  sell  lands  and 
houses  of  which  they  had  the  dominium  tUile,  and  to  buy  other  lands, 
were  held  not  entitled  to  buy  feu-duties ;  Lord  Mackenzie  '  putting 
it  a  good  deal  on  this,  that  feu-duties  may  fall  off,  but  cannot 
increase  in  value  like  land.  The  other  was  a  case  *  in  which  a 
testatrix  had  directed  her  trustees  to  place  a  sum  in  the  public 
funds  sufficient  to  pay  certain  fixed  annuities,  amounting  together 
to  £50  a  year.  Although  it  was  obvious  that  if  the  Giovemment 
rate  of  interest  were  reduced,  the  purchase  might  not  always  pro- 
duce the  £50,  Lord  Gillies  said,^  with  the  approbation  of  the  Court : 
"  As  the  law  r^ards  such  an  annuity  at  present  as  a  perpetual 
annuity,  I  think  that  the  purchase  of  it  would  sufficiently  imple- 
ment the  will  of  the  testator.  And,  in  any  view,  the  mere  possible 
contingency  of  this  annuity  at  some  future  period  falling  below  £50 
is  one  which  must  have  affected  many  cases  similar  to  this,  and 
does  not  seem  to  require  to  be  provided  for  by  the  Court." 

1738.  The  right  of  the  trustees  under  a  mortification  to  grant  Powers  of 
leeises  of  the  mortified  lands  was  first  settled  in  the  case  of  the  Tovm  Snhe^nst'^ 
of  Edinburgh  v.  Binny^  already  mentioned'.    It  has  never  since  ^*^ 
been  doubted.    Where  minerals  are  let  on  lease,  the  royalties  are 
not  income,  but  are  to  be  capitalised,  and  the  income  only  applied 
to  the  charitable  or  public  purpose.^    In  England  there  would  seem 
to  have  been  very  many  cases  in  relation  to  the  particular  manner 
in  which  the  trustees  may  exercise  this  power ;  as,  for  instance, 
that  governors  of  charities  cannot  grant  leases  to  one  of  them- 
selves;^ that  they  should  be  cautious  how  they  grant  leases  to 
their  own  relations ;  ^  that  they  may  take  fiiies  {grasmma,  as  we 
we  should  call  them)  or  rents,  as  may  be  most  beneficial  to  the 
charity ;  ^^  that  the  leases  must  be  for  an  adequate  consideration, 
else  they  may  be  cancelled ;  ^^  that  if  the  lease  is  of  an  unreasonable 
endurance,  it  may  be  set  aside  on  that  ground.^'    It  is  not  neces- 

1  Chapter  LXn.,  Section  lY.     Ab  to  ^  ChUbraith    v.    Minitter  of  JBo^nesM, 

the    completion   of   titles    to   heritable  1898,  21  R.  30. 

estate   in   the   penooB  of  trustees  for  ^  AU.-Oen.   v.   Dihie,   13  Yes.   519  ; 

chapels  and  schools,  see  Chapter  LII.  Att,-Oen,  v.  Earl  of  Clarendon,  17  Yes. 

*  Oovs,  of  Cauvin'8  ffo$pU(d,  29  Jan.  491. 

1842,  4  D.  656.  ^  Ptrrdby  v.  Hobnn,  2  PhiU.  261 ;  ex 

*  4  D.  557-8.  parU  SkinnWy  2  Mer.  457. 

*  BaUawUne  v.  Magi,  of  Ayr,  17  Jan.  ^^  AU,-Oen.  ▼.  Mayor  of  Stamford,  2 
188S,  16  Sh.  825.  Swans.  592. 

"  16  Sh.  880.  "  AU.'Oen.  v.  Morgan,  2  Ros.  306. 

*  Tovn  of  Bdtnbwgh  v.    Binny,  22         "  AU.'Oen,  v.  Brooke,  18  Yes.  826. 
Not.  1698,  M.  9109. 


942 


TRUSTS   FOR  CHARITIES  AND  OBJECTS  OF  PUBLIC  UTILITY. 


oHAPTBRLm.  sary,  however,  to  go  into  these  questions  here,  but  reference  may 

be  made  to  Mr.  Lewin's  work,  where  they  are  all  fully  discussed.^ 
Powers  of  sale.  1739.  We  have  next  to  consider  the  power  of  the  trustees  to 
sell  the  trust-subjects.  Whether  particular  trustees  have  or  have 
not  this  power  will  always  mainly  depend  on  the  language  of  the 
trust-deed  under  which  they  act.  It  will  also  depend  to  some  ex- 
tent on  the  circumstances  of  the  trust  at  the  period  when  the 
question  arises.  In  one  case  '  it  was  decided  that  the  trustees  of  a 
charitable  institution,  who  held  lands  of  the  Grown,  were  entitled 
to  sell  the  superiority  for  the  benefit  of  the  trust  This  was  per- 
mitted partly,  no  doubt,  because  the  price  offered  was  a  very  large 
one;  for  in  another  case^  it  was  held  that  trustees  could  not 
alienate  such  superiority  gratuitously  or  without  adequate  value. 
But  the  Court  were  probably  also  influenced  by  the  consideration 
that  a  superiority  was  at  that  time  comparatively  valueless  whilst 
it  remained  united  to  the  dominium  utiU  in  the  person  of  the  trus- 
tees ;  and  that  it  was  only  when  separated  and  offered  for  sale  that 
it  acquired  value  at  all.  At  all  events  the  Court  has  laid  it  down 
as  a  settled  principle^  following  the  decision  of  the  House  of  Lords 
in  Allan  v.  Glasgow's  Trustees,^  that  where  the  trust-deed  does 
not  confer  on  charitable  trustees  power  to  sell  the  trust  subjects, 
they  will  not  supply  that  power  unless  its  exercise  would  be  not 
only  beneficial,  but  absolutely  necessary  for  the  due  administration 
of  the  trust.* 
Construction  of  1740.  The  Same  principle  was  recognised  in  two  other  cases,^ 
o?MJel  ^''*"  ^^  regard  to  the  sale  of  church  sites  and  buildings ;  but  in  both  of 
them  it  is  proper  to  explain  that  the  trustees  were  held  bound  to 
invest  the  price  they  obtained  in  the  purchase  of  new  sites  and 
erection  of  new  churches,  which  thus  came  to  be  a  sort  of  surrogata 
for  the  old.  In  the  case  of  the  Magisirates  of  Airdrie  v.  Airdrie 
Chapel  Committee,^  it  was  decided  that  persons  who  held  the 
double  position  of  being  members  of  a  chapel  committee  and  also 
trustees  of  a  school,  erected  partly  from  public  subscriptions  and 


^  Lewin  on  TrnstB,  0th  ed.  p.  597. 

*  Moore't  Tn,  y.  WtUon^  25  June 
1814,  F.O. 

•  Christie  v,  Mags,  of  Stiriingf  6  July 
1774,  M.  5765. 

^  Allan  y.  Qlasgow*s  TVt.,  7  March 
1832,  10  Sh.  488,  2  S.  &  M*L.  833. 

»  hPLeislCs  Trs.  y.  M*LdsK  26  May 
1841,  3  D.  914.  In  a  case  of  a  yoluntaiy 
association  founded  by  subscription, 
where  the  object  of  the  trust  was  held  to 
haye  failed  in  consequence  of  an  endow- 
ment  haying   been  left  for   the  same 


purpose,  the  trustees  of  the  yoluntaiy 
association  were  held  to  be  within  their 
powers  in  agreeing  to  a  sale  of  their 
heritable  property  to  the  trustees  of  the 
endowment, — Simpson  y.  Moffat  Working 
Men's  Institute,  1892, 19  R.  389. 

'  Johnston  y.  Mags,  of  Canongate^  30 
May  1804,  M.  15,112;  Presbytery  of 
Aberdeen  y.  Gooper  and  Others,  20  March 
1860,  22  D.  1058. 

^  Mags,  of  Airdrie  y.  Airdrie  Ohapd 
ChmmiUee,  13  July  1850,  12  D.  1222. 
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partly  from  the  funds  of  the  chapel  committee,  had  no  right  to  sell,  cHAPTmun. 
for  payment  of  chapel  debts,  the  school  buildings,  the  title  to  which 
had  been  taken  by  the  committee  to  themselves  and  their  successors, 
for  the  "  use  of  a  public  school  or  seminary  in  all  time  coming." 
In  England  the  sale  of  charity  property  is  now  entirely  regulated 
by  Statute,^  the  Commissioners  of  Charities  being  empowered  to 
authorise  sales,  and  the  trustees  being  prohibited  from  selling 
without  their  sanction. 

1741.  The  power  of  the  trustees  to  borrow  rests,  to  a  large  ex-  Powen  to  bor- 
tent,  on  the  same  grounds  with  those  just  stated  as  to  their  power  ^Tb?eetat^^^ 
to  selL  Accordingly,  where  the  power  is  not  expressly  given  by  ^^^^  *P' . 
the  trust-deed,  trustees  will  not  be  allowed  to  exercise  it  merely  ubie  tnutt. 
because  it  would  be  beneficial,  but  only  if  it  is  necessary  for  the 
administration  of  the  trust'  The  cases,  however,  would  seem  to 
show  that  where  the  income  from  the  trust-fund  is  at  a  particular 
date  inadequate  for  the  proper  execution  of  the  trust  purposes,  the 
trustees  may,  in  the  course  of  fair  management,  lay  some  burdens 
upon  the  fund  itself,  in  the  anticipation  that  the  income  will 
increase.  Thus,  in  the  case  last  referred  to,'  Lord  Medwyn  said : 
"  I  have  no  conception  that  if  the  trustees,  on  their  own  responsi- 
bility, borrow  money,  or  lay  out  a  laige  sum  on  repairs  in  any  year, 
they  will  be  bound  to  make  the  whole  a  deduction  from  the  receipts 
of  that  year,  so  far  diminishing  the  payments  to  the  objects  of  the 
charity,  or  that  they  may  not  pay  off  such  sums  by  instalments  in 
subsequent  years."  The  principle  is,  that  the  charity  being  per- 
petual, the  commodum  and  iTiconimodum  should  be  distributed,  and 
neither  should  fall  wholly  to  the  lot  of  one  set  of  beneficiaries. 
Again,  Sir  Thomas  Burnett  having  in  1648  mortified  certain  lands, 
the  rents  of  which  were  to  be  applied  in  educating  and  entertaining 
three  bursars  in  King's  College,  Aberdeen,  and  a  question  having 
arisen  long  afterwards  ^  as  to  the  application  of  the  rents,  which 
had  greatly  increased,  Lord  Mackenzie  observed:^  ''I  do  not 
say,  if  the  College,  as  managers,  had  put  in  their  minutes  that, 
whereas  we  find  that  the  rents  at  present  are  not  adequate  to  afford 
any  reasonable  allowance  to  these  bursars ;  but  whereas  we  see  that 
feuing  has  commenced  in  that  neighbourhood,  and  that  the  rents 
are  likely  to  raise  a  large  sum  annually ;  therefore  we  advance  or 
borrow  a  sum  of  money  towards  the  maintenance  of  the  existing 
bursars,  reserving  to  ourselves  to  pay  it  off  when  the  rents  shall 

M6  and  17  ^^ct.,  cap.  187 ;  18  and  >  8  D.  922. 

19  Viot,  cap.  124 ;   28  and  24  Vict,  «  BumeU  ▼.  King's  CoUege,  Aberdeen, 

cap.  186.  28  Feb.  1844,  6  D.    781  ;  revened  28 

>  M'LtuHC*  TVt.  ▼.  itUUk,  26  ICay  Aug.  1846,  5  BeU,  409. 

1841,  8  D.  914.  »  6  D.  746. 
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cined  without 
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tioa  of  tne 
Court 


Administra- 
tion of  trusts 
for  educational 
purposes. 


have  risen, — I  do  not  know  whether,  if  that  had  been  done,  they 
would  not  have  been  entitled  to  restitution  out  of  the  increased 
produce.  I  would  not  say  that  there  might  not  be  an  equalisation 
fund,  because  the  rents  may  not  be  paid  in  a  particular  year." 

1742.  In  another  case  ^  lands  were  bought  with  funds  mortified 
for  behoof  of  the  poor  of  Arbroa£h  in  aU  time  coming.  The 
trust-deed  contained  no  power  either  to  sell  or  to  borrow ;  but  in 
a  time  of  distress  the  trustees,  qua  such,  borrowed  £500.  The 
annual  proceeds  of  the  mortified  lands  were  £200.  The  Court  held 
that  the  creditors  could  not  adjudge  the  lands,  but  were  entitled  to 
be  paid  out  of  the  rents.  Lord  Jeffrey  said :  **  At  the  same  time,  I 
may  add  that  I  would  feel  great  doubts,  if  this  debt  were  due  to 
Shylock  or  any  hard  usurer,  that  the  trustees  of  the  mortification 
would  escape  from  personal  responsibility.  The  bank,  however, 
will  no  doubt  give  time,  and  allow  these  parties  to  settle  according 
as  they  get  their  funds."  It  is  proper  to  mention  that  in  a  later 
case,'  in  r^ard  to  an  ordinary  private  trust,  the  whole  Court 
held  that,  where  the  trust-deed  does  not  by  construction  or  impli- 
cation empower  the  trustees  to  borrow  money  on  the  security  of 
the  trust-estate,  it  is  not  competent  for  the  Court,  in  the  exercise 
of  its  nobile  ojfficium,  to  confer  such  power  on  the  trustees.  In  that 
case  it  was  alleged,  that  if  the  power  were  not  granted,  the  trust- 
estate  would  be  adjudged  for  debt  (calls  upon  shares  of  the  Western 
Bank,  of  which  it  partly  consisted).  In  England  the  power  of 
borrowing  on  the  security  of  trust-estate  is  regulated  by  the  same 
Statutes  which  regulate  the  power  of  sale. 

1743.  The  power  of  charitable  trustees  to  feu  out  the  mortified 
lands  has  been  long  recognised,^  and  it  may  be  exercised  without 
the  authority  of  the  Couit.*  Where,  however,  lands  were  con- 
veyed to  tnistees  under  the  express  condition  that  they  were  ^  never 
to  be  sold,  but  to  remain  as  mortified  land  for  ever,"  it  was  held  ^ 
that  the  trustees  could  not  feu  them  out 

1744.  The  power  of  the  trustees  of  educational  foundations 
to  dismiss,  on  sufficient  grounds,  and  after  a  fair  trial,  teachers 
appointed  by  them  ad  vitam  aut  cuipam,  has  been  recc^ised  in 
various  cases.^    In  the  last  of  these  the  law  on  the  point  is  very 


^  At^roaih  Banking  Co.  y.  Steventon 
and  Otk«r%  16  June  1847,  9  D. 
1228. 

s  Einloeh  and  Othen  Petn.,  7  Deo. 
1859,  22  D.  174. 

*  Merehani  Co.  y.  Herw^i  Hotpital,  9 
Aug.  1765,  M.  5750 ;  Magi,  of  Elgin  ▼. 
Morrimm,  1882,  10  R.  842. 

^  Craigcrook  Mbrtifieatwn  y.  Saufen,  19 


June  1794,  BeU's  FoL  Oa.  49.  BeeBtrk- 
myre  Petr.,  1881,  8  B.  477. 

"  Ibid.  ;  Anderton  and  (Hhen  Petni. 
1876,  8  R.  639. 

*  A.  B,  y.  Ayr  AcaiUmy,  3  June  1825, 
4  Sh.  68,  N.E.  65 ;  Murray  v.  DireeUn^ 
of  Dundee  Aeademy,  2  July  1833, 11  Sh. 
856  ;  A.  B.  y.  C.  D.,  29  June  1844,  6  D. 
1238. 
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folly  stated  hj  Lord  Justice-Clerk  Hope  thus :  ^ — "  A  very  mis-  obaprb  un. 
taken  notion  seems  to  be  entertained  of  the  effect  of  such  a  teacher 
receiving  his  appointment  ad  vUam  out  etUpam,  It  seems  to  be 
thought  that  the  effect  of  such  an  appointment  is  to  alter  the  relo' 
iicn  which  subsists  between  him  and  those  who  appoint  him  and 
manage  the  institution  ;  so  that  his  conduct  is  not  to  he  judged  of 
by  them,  or  the  culpa  to  be  established  by  their  judgment  and  deci- 
sion. This  is  a  serious  error.  They  are  still  his  emphyers,  and 
have  the  general  rights  and  duties  of  that  relation  as  much  as 
before,  with  the  single  exception  that  they  cannot  dismiss  him 
except  when  serious  misconduct  or  inefficiency  shall  be  established 
But  the  right  to  inquire,  judge,  and  dismiss  him  still  remains  with 
them.  It  is  their  opinion  by  which  the  culpa  is  to  be  judged  of, 
as  the  late  Lord  President  said ;  and  the  Court  will  interfere  only 
where  there  is  irregularity,  precipitation,  and  oppression  in  the 
course  of  the  proceedings,  and  manifest  failure  to  make  out  any 
serious  case  on  the  merits.  And,  above  all,  the  power  to  inquire 
into  all  matters  or  rumours  affecting  the  teacher's  character  and 
usefulness  remains  with  them,  unaffected  by  the  tenure  of  his  situ- 
ation." That  being  so,  a  teacher  holding  such  an  appointment  is 
bound  to  attend  the  trustees  or  directors  from  whom  he  holds  his 
office  when  they  summon  him,  and  to  afford  them  all  reasonable 
explanations  as  to  his  conduct  when  impugned.  If  he  refuses  to 
attend  or  give  explanations,  he  may  be  dismissed  at  once.'  In 
that  case  the  trustees  are  not  bound  to  investigate  the  matters  of 
complaint  further :  '*  the  inquiry  before  them  is  not  for  conviction ; 
it  is  to  enable  them  to  decide  whether  they  should  retain  or  dis- 
miss.**'  We  shall  have  to  consider  hereafter  the  Court's  power 
to  review  the  trustees'  decisions. 

1745.  As  in  all  other  cases,  unless  there  is  anything  in  the  Tnutees  may 
trust-deed  to  prevent  it,  a  majority  of  the  trustees  are  always  JJ^o/qnoronL 
entitled  to  do  all  acts  connected  with  the  trust  management^ 
Where  a  quorum  is  provided  for,  the  provision  must  be  attended 
to.  In  an  old  case,^  however,  it  was  held  that  although  the 
quorum  of  administrators  of  a  mortification  was  fixed  at  two,  yet 
where  there  was  only  one  survivor  he  was  entitled  to  act ;  and 
that  when  he  died,  the  patrons,  or  their  heirs  and  assignees,  failing 
them  the  King  as  tUtimus  Jiceres,  might  name  new  administrators. 
"  Yet,"  observes  the  reporter,  Fountainhall,**  "  our  Acts  of  Parlia- 
ment name  the  bishops  of  the  diocese  and  the  Chancellor  of  the 

1  6  D.  1248.  «  See  24  and  25  Vict,  eiHP-  84, 1 1. 

*  Per  Loid  Jnstiee-Cletk  Hope,  6  D.  "  ffotpUal  of  Largo  v.  EaHof  FPtfmyu, 

1248.  16  July  1680,  M.  14,722. 

» IM.  •  M.  14,722. 
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cHAynaun.  kingdom  to  have  the  oversight  and  management  of  hospitals  in 
case  the  foundation  be  not  kept."  In  a  later  caae,^  where  the 
right  of  examining  and  presenting  candidates  for  a  bursary  was 
given  to  the  holders  of  three  public  offices,  one  of  these  being 
vacant,  it  was  held  that  the  holders  of  the  other  two  might  act 
and  present. 

SECTION  VL 

Liabilities  of  the  Trustees,  and  Remedial  Jubisdiction 

OF  THE  Court. 

Procaedingi  174A.  The  acts  of  the  trustees  may  be  such  as  to  bind  the  trust, 

the  tnut  bind  or  they  may  only  bind  themselves.  Grenerally,  all  acts  done  and 
not  ttw^to.*  obligations  undertaken  by  them  within  the  powers  conferred  by 
the  trust-deed  will  bind  the  trust-estate.  On  the  other  hand, 
acts  done  by  them  tUtra  vires  will  not  bind  the  trust,  but  may 
EzpenseB  of  bind  themselves.  The  minister  of  a  parish,  who  was  ex  officio  one 
" '  of  the  trustees  under  a  mortiiicatioD,  raised  an  action  of  declarator 
against  his  co-trustees  for  the  purpose  of  obtainiug  the  directions 
of  the  Court  in  regard  to  the  administration  of  the  trust.  Having, 
in  consequence  of  deposition,  ceased  to  be  a  trustee  before  the  case 
was  ripe  for  decision,  and  having  died  soon  after,  the  action  fell 
asleep,  and  judgment  never  was  pronounced.  The  Court  was  of 
opinion  that  the  litigation  was  beneficial  to  the  trust ;  and  accord- 
ingly it  was  held  that  the  minister's  assignees  were  entitled  to 
claim  out  of  the  trust-funds  the  expenses  incurred  by  him  as 
of  conmlting  between  agent  and  client.^  It  was  expressly  found  that  memorials 
to  counsel  were  to  be  included  in  the  expenses  allowed ;  the  Lord 
Justice-Clerk  Hope  and  Lord  Murray  laying  it  down  that  "  trustees 
are  clearly  entitled  to  the  expense  of  consulting  counsel."  The 
Justice-Clerk  added :  •  "  The  trustees  will  hereafter  carry  on  the 
management  of  the  trust  at  their  own  hazard,  and  will  have  little 
favour  shown  them,  should  the  correctness  of  their  distribution  of 
the  funds  be  disputed,  when  an  action  has  been  brought  to  such  a 
point  as  they  may  easily,  by  sisting  themselves,  carry  it  to  a  con- 
clusion, and  so  procure  the  direction  of  this  Court  for  their  guidance 
and  safety."  In  this  expression  of  opinion  the  learned  Lord 
Justice-Clerk  probably  had  in  view  the  rule  that  only  diligerUia  lams 
is  exigible  from  trustees  for  public  objects,  and  that  Kability  only 
attaches  in  respect  of  corrupt  or  grossly  negligent  administration. 

1  eompKeQ  y.  if '/fUyre,  12  June  1824,  17   D.    516.      See    Lord  Cbttenham's 

8  Sh.  126,  N.E.  86.  speech  in  Ron  v.   fferio^t  BbtpUal^  6 

*  Shepherd  and  CfrwU,  oompearen  in  Bell,  49. 

aUUei  V.  Button's  Tn.,  24  Feb.  1866,  *  17  D.  528. 
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1747.  The  general  rule  of  liability  was  stated  by  Lord  Eldon  o^ptib  im 
in  a  passage  which  has  often  been  quoted : — *'  With  lespect  to  the  Diligent 
general  principle  on  which  the  Court  deals  with  the  trustees  of  a  j^^^^o?! 
charity,  though  it  holds  a  strict  hand  on  them  when  there  is  a  ^^^ij^' 
wilful  misapplication,  it  will  not  press  severely  upon  them  when 
it  sees  nothing  but  mistake.  It  often  happens,  from  the  nature  of 
the  instrument  creating  the  trust,  that  there  is  great  difficulty  in 
determining  how  the  funds  of  a  charity  ought  to  be  administered. 
If  the  administration  of  the  funds,  though  mistaken,  has  been 
honest  and  unconnected  with  any  corrupt  purpose,  the  Court, 
while  it  directs  for  the  future,  refuses  to  visit  with  punishment 
what  has  been  done  in  the  past  To  act  on  any  other  principle 
would  be  to  deter  all  prudent  persons  from  becoming  trustees  of 
charities."  ^  A  typical  example  of  the  application  of  Lord  Eldon's 
criterion  of  liability  is  presented  by  the  case  of  the  Ewart  InstUvie,^  Caae  of  tbe 
Three  members  of  the  family  of  Ewart  had  made  large  gifts  for  i^ue, 
purposes  of  education  to  their  native  town  of  Newton-Stewart 
One  brother  in  his  lifetime  buUt  a  school  for  the  poor.  Another 
brother  by  his  will  directed  the  enlargement  of  the  institution  by 
adding  to  it  a  school  for  higher  instruction,  for  the  building  of 
which  he  authorised  the  expenditure  of  £500  out  of  his  estate. 
Tliis  sum  was  of  course  quite  inadequate  to  cover  the  cost  of 
erecting  a  higher  class  school,  and  the  trustees  expended  £3000 
in  building,  the  surplus  expenditure  being  provided  out  of  the 
estate  of  a  sister  of  the  founder,  who  left  her  estate  to  be  applied 
to  the  purposes  of  her  brother's  wilL  In  an  action  directed  against 
the  trustees  of  the  Institute  for  the  purpose  of  compelling  them 
to  replace  the  money  (£2500),  it  was  maintained  that  the  limit  of 
expenditure  on  building  out  of  the  two  estates  was  £500.  The 
argument  appears  to  the  writer  (as  it  did  to  Lord  Watson)  to  be  a 
complete  non  sequitur;  because,  supposing  the  trustees  to  have 
rightly  applied  £500,  as  directed  under  the  brother's  will,  they 
could  not  give  anything  out  of  the  sister's  estate  without  exceeding 
the  limit.  But,  without  formally  pronouncing  on  this  question, 
the  decision  of  the  House  of  Lords  was  that  the  case  as  put  by 
the  pursuer  was  neither  one  of  corrupt  administration  nor  wilful 
misapplication  of  trust-funds  as  alleged,  but  only  what  might  be 
described  as  an  honest,  though  possibly  mistaken,  exercise  of  the 
powers  of  the  trustees  for  the  promotion  of  the  main  purpose  of 
the  wills  of  the  two  testators.  Their  Lordships  were  of  opinion 
that  the  trustees  had  erred  in  not  applying  to  the  Court  of  Session 

^  AUomeif'Qtneral  ▼.  Corporaium  of      1886,  13  R.  (H.L.)  69,  in  part  reveniiig 
ExtUr,  2  R.  64.  12  B.  1001. 

*  And/rtm  ▼.  Ewar^s  TVt.,  29  June 
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cHAPTiBun.  for  special  powers  or  for  the  establishment  of  a  scheme ;  but  that 
the  circumstances  raised  no  question  of  personal  liability  on  the 
part  of  the  trustees.  Lord  Watson  in  his  opinion  pointed  out 
"  the  distinction  which  exists  in  law  between  the  liability  of 
private  trustees  and  that  of  trustees  administering  a  charitable 
trust  for  behoof  of  the  public  interested."  ^  In  the  latter  case  he 
said  the  Court  must  have  exclusive  regard  to  the  interest  of  the 
general  community.  The  question  was  "  not  what  decree  would 
the  appellants  be  entitled  to  demand  if  they  were  beneficiaries 
under  a  private  trust,  but  what  course  is,  tota  re  perspeda,  best  for 
the  interest  of  the  school."  The  Lord  Chancellor,  Herschell,  who 
gave  a  separate  opinion,  took  the  same  view  as  to  the  duties  and 
liabilities  of  the  trustee&  It  may  be  added  that  in  the  numerous 
cases  in  which  the  administration  of  ancient  charities  has  been 
called  in  question  the  Court  has  confined  the  operation  of  its 
decree  to  future  administration,  doubtless  because  in  those  cases 
the  past  application  of  the  funds  had  been  accordant  with  the 
main  purpose  of  the  foundation,  although  not  always  in  the  pre- 
scribed manner.  It  would  be  otherwise  in  the  ease  of  trustees 
who  should  be  foimd  to  have  applied  public  money  for  their  per- 
sonal benefit,  or,  it  might  be,  to  purposes  wholly  foreign  to  the 
founder's  intention.^ 
TnuUstote  1748.  A  question  of  importance  affecting  the  Kability  of  the 

for  broScSw^of  ^^^s^^state  in  cases  of  breach  of  trust  was  authoritatively  settled  in 
tni^  commit-   the  case  of  Boss  V.  Heriot*8  Hospital?    The  action,  which  was  for 
^  damages,  was  rested  on  the  allegation  that,  through  the  erroneous 

acts  of  the  Trustees  or  Governors  of  the  Hospital,  the  pursuer  had 
lost  the  benefit  of  the  charity,  to  which  he  was  entitled  under  a 
sound  construction  of  the  truster's  deed  The  House  of  Lords, 
reversing  the  judgment  of  the  Court  of  Session,^  refused  to  Usten 
to  the  statement  of  the  wrong,  on  the  ground  that  the  pursuer  had 
asked  redress  out  of  the  trust-funds,  which  they  held  not  to  be  liable 
to  any  such  demand.  Lord  Brougham  observed,  in  delivering  judg- 
ment :  ^  "  The  charge  against  them  (the  Governors  of  the  Hospital), 
upon  which  this  extraordinary  claim  for  compensation  out  of  the 
fund  of  the  hospital  is  made,  is  this,  that  the  Governors  of  the 
said  Hospital  have  illegally  and  improperly,  and  in  the  face  of 
the  will  and  the  statutes  before  referred  to,  done  the  act  in  question ; 
so  that  it  is  neither  more  nor  less  than  this  modest  charge,  that 
because  the  trustees  have  illegally  and  improperly  violated  their 

1  18  R.  (H.L.)  78.  «  Bon  v.  HerwCt  ffotpUtd,   14  Feb. 

s  Mag$.  of  Aberdeen  v.   Unmrtity  of      1848,  5  D.  589. 
Aherdem,  28  Mtt.  1877,  4  R.  (H.L.)  48.  «  5  BeO,  58. 

s  Bon  V.  J7«fW<  BoipUal,  19  Maioh 
1846,  5  Bell,  87. 
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trusty — ^that  is  to  say,  violated  the  statutes  under  which  they  hold  oHAFriBLm. 
their  office  as  trustees, — ^therefore  what  ?  Not  that  they  themselves, 
the  wrongdoers,  should  pay  for  having  violated  the  trust,  and  in 
the  face  of  the  will  and  statutes  done  the  tortious  acts,  and  com- 
mitted the  injury  out  of  which  damages  arose  to  the  party  com- 
plaining :  no  such  thing ;  but  that  the  fund  should  be  answerable, 
and  that  out  of  that  trust-fund  this  compensation  should  be  given 
for  the  wrong  committed  upon  Boss  by  the  malfeasance  of  the 
trustees.  I  do  not  think  it  is  possible  to  conceive  a  much  more 
absurd  and  untenable  proposition."  Discounting  some  character- 
istic expressions,  this  opinion  may  be  accepted  as  a  correct  state- 
ment of  the  law  with  reference  to  the  case  under  consideration, — 
a  claim  of  damages  for  not  being  admitted  to  the  benefit  of  a 
charity.  There  are  cases  where  a  qualified  person  may  force 
admission  into  an  eleemosynary  institution,^  but  it  may  safely  be 
affirmed  that  where  the  remedy  of  specific  performance  does  not 
exist  (e.^.,  where  the  trustees  or  corporators  have  an  unqualified 
right  of  selection),  neither  can  there  be  redress  by  way  of  damages. 
Of  course,  if  trustees  in  the  management  of  property,  or  by  any 
ex  officio  act,  cause  injury  and  damage  to  an  outside  person,  the 
trust-estate  will  be  made  liable  in  damages  on  the  principle  re- 
cognised in  the  Mersey  Dock  cases,^  reserving,  it  may  be,  a  claim 
of  relief  by  the  trust  or  corporate  estate  against  its  administrators. 

1749.  Where  a  private  bill  for  regulating  the  disposal  of  trust-  oosta  of  pro- 
funds  had  been  successfully  resisted,  the  Court  held  that  the  ?;ito|^SiJP^ 
expense  of  the  opposition  could  not  be  made  good  against  the  ^ftriiament. 
trust,  even  assuming  the  bill  to  have  been  a  job,  and  the  opposition 
most  proper.'    It  may  be  doubted  whether  in  this  case  the  Court 
did  not  cairy  the  principle  established  in  the  ca^  of  H^riot'a 
Hospital  too  far.    At  the  time  when  the  claim  for  the  expenses 
was  made  the  opponents  of  the  bill  had  come  to  be  the  trustees 
themselves.    They  had  preserved  the  funds  according  to  the  will 
of  the  truster ;  they  had,  in  fact,  acted  as  trustees  in  opposing  the 
bill ;  and  it  may  well  be  questioned  whether  they  were  not  entitled 
to  reimbursement  out  of  the  trust-estate. 

1760.  Whether  from  its  inherent  rights  as  the  supreme  civil  Remedial juris- 

tribunal  in  the  land,  from  its  representing  the  Crown,  or  because  it  court  of  Ses- 
sion in  relation 
^  See  obflervations  in  Loudim  v.  Tailor%      Ca.  93  ;  VUiue  ▼.  Commr«.  of  PoLioe  of  to  charities. 

€f  Ayr,  1891,  18  R.  pp.  558-554,  and  AUoa,  1878, 1.  R.  285. 

the  hiatoiy  of  the  Utigation  with  respect  '  TrutUea  of  the  Maekintah  Fund  v. 

to  memberahq),  as  narrated  hi  the  snb-  MaMnioth,  80  June  1852,  14  D.  928. 

neqpeot  case,  Sadler  ▼.   Wd)tUr,  1898,  Compare  with  this  Milne  y.  Frcuer  and 

21   R.  107,  109.    Compare  Jiamioy  v.  Ot&er<,  25  Not.  1859, 22  D.  88 ;  and  Cbmp- 

UnUed  Ckdlege  of  8L  Andrevn,  4  June  hdl  Fetr.,  12  Jan.  1847,  9  D.  897,  where 

1861,  28  D.  (H.L»)  8.  expenses  were  allowed. 

s  5  June  1866,  L.R.   1  K  &  I.  App. 

VOL.  n.  N  2 
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oHAPTBBuiL  comes  to  some  extent  in  the  place  of  the  Chancellor  of  Scotland, 
the  Court  of  Session  unquestionably  possesses  the  right  of  control- 
ling all  charitable  trustees  in  Scotland,  and  of  determining  all 
actions  brought  against  them.  "  There  can  be  no  question/'  said 
Lord  Cuninghame  in  the  case  of  Boss  v.  HerwCs  Hospital}  ''  as  to 
the  general  doctrine  that  this  Courts  as  the  Supreme  Court  of 
Equity  in  Scotland,  has  jurisdiction  over  all  charities,  in  so  far  as 
to  declare  the  powers  of  the  administration,  to  correct  all  abuses, 
and  to  enforce  the  will  of  the  founder/'  In  another  case  ^  Lord 
FuUerton  observed  : '  "  Where  a  person  locates  his  trust  in  a  par- 
ticular country,  he  must  be  presumed  to  have  had  the  law  of  that 
coimtry  in  view  when  he  executed  his  trust."  Accordingly, 
although  the  trust-deed  was  made  in  Jamaica,  it  was  held  that  it 
fell  to  be  interpreted  according  to  Scottish  law.  This  is  quite  in 
accordance  with  the  English  law  of  jurisdiction,  as  exhibited  in  a 
variety  of  cases.^ 
Court  wiu  not  1761.  But  while  the  Court's  power  of  control  is  undoubted,  it 
JSJffaTttoway  ^^  ^^^  ^  exercised  until  after  the  trustees  have,  in  the  first  in- 
of  a  A^*°toed  ®**^^'  decided  upon  the  matters  in  dispute ;  and  even  after  that 
breach  of  trust  the  Couvt  will  only  revicw  the  decisions  of  the  trustees  where  their 
proceedings  have  been  very  irregular,  and  their  conduct  amounts 
to  abuse  of  their  powers  more  or  less  gross.^  The  Court  has  ever 
expressed  an  especially  strong  disinclination  to  interfere  on  light 
grounds  with  the  administration  of  trustees  who  have  been  per- 
sonally selected  by  the  truster  to  carry  out  his  charitable  inten- 
tions.^ In  the  Milne  Bequest  case,  the  Lord  Justice-Clerk  Hope 
said :  "  Many  debateable  and  doubtful  or  nice  questions  may  arise 
on  a  great  number  of  private  letters  as  to  the  testator's  wishes  and 
opinions.  On  these  the  trustees  are  to  decide ;  and  I  do  not  think 
that  the  testator  intended  the  Court  to  entertain  such  questions  as 
to  his  opinions  and  wishes^  or  to  review  the  decisions  which  the 
trustees  may  come  to ;  for  to  them,  and  not  to  the  Court,  is  given 
the  power  of  collecting  his  opinions  from  the  letters,  and  the  sub- 
stitution of  a  court  of  law  for  that  purpose,  instead  of  the  trustees, 
is  a  very  perilous  thing  indeed.^"  The  proper  form  in  which  to 
raise  any  question  as  to  the  trustees'  mode  of  administration  is  by 

1  JZoM  ▼.  fferioes  BotpUal,  6  D.  609.  Lord  Gifford  in  Bmery  v.  Bill,  1  Bnak 

'  Fergruon  v.  MavjoribtMnkt,   1  April  112. 

1858,  16  D.  687.  ^  A,B.  v.  CD.,  29  June  1844,  6  D. 

s  15  D.  648.  1288 ;  Oraham  ▼.  Magi,  cf  StiHing,  19 

«  Per  Lord   Haidwicka  in  Magt.   of  June  1847,  9  D.  1296  ;  LiddU  ▼.  Kirk- 

Edinr.  ▼.  Aubery,  1  Ambler,  286 ;   per  SesHon  ofBaUiqaJte,  wpra,  16  D.  1075. 

Jjotd'EldoainAUoTney-Chneridv.Lepine,  ^  MiM$  TVs.  y.  Come,  25  Jan.  1858, 

22  June  1818,   2  Swanston,   181 ;  per  15  D.  821. 

7  15  D.  881. 
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action  of  declarator,  and  not  hj  interdict.^  Of  course,  to  prevent  eHAFm  un. 
their  taking  a  step  which  would  be  irrevocable  the  latter  process 
may  be  resorted  to  in  the  first  instance.  When  the  Court  are  . 
satisfied  that  the  case  is  one  in  which  they  should  interfere  for  the 
purpose  of  r^ulating  the  trust  management,  the  course  which  is 
usuaUy  adopted  is  to  remit  to  some  neutral  person  to  prepare  a 
scheme.  When  this  is  lodged,  opportunity  is  given  to  the  trustees 
and  others  interested  to  object  to  it ;  but  when  the  objections  have 
been  disposed  of,  and  the  scheme  finally  settled  and  approved  o^ 
the  trustees  must  strictly  conform  their  actings  to  its  provisional 

1752.  In  regard  to  the  expenses  occasioned  by  calling  for  the  Liabmtyof  the 
Court's  interference  in  the  administration  of  a  trust,  it  will  depend  ^^SSg^SSd- 
on  the  nature  of  the  litigation  whether  they  will  be  allowed  out  of  ministration 
the  fund  or  not.    If  the  questions  raised  are  fairly  disputable,  the 

Court  will  allow  the  expenses  of  both  parties  out  of  the  fund,  even 
though  the  intention  of  one  of  them  was  to  set  aside  the  charitable 
bequest  altogether.'  But  "  imless  there  be  a  fair  question  in  the 
cause,"  said  Lord  Gifibrd,^  the  parties  raising  the  action  "  shall  do 
it  at  their  own  expense,  and  not  diminish  that  fund  which  the 
party  had  destined  for  charitable  purposes."  On  the  other  hand, 
where  certain  members  of  an  ancient  charitable  society,  including 
the  office-bearers  thereof,  were  illegally  endeavouring  to  dissolve  it 
and  to  divide  the  funds  among  themselves,  they  were  found  per- 
sonally liable  in  the  expeuses  of  an  ttction  raised  to  prevent  the 
dissolution.^ 

1753.  In  England  the  power  of  controlling  charitable  trustees  English  trusts 
belonged  to  the  Court  of  Chancery.    "  By  the  constitution  of  the  JSSSc^n^of 
laws  of  England,"  says  Mr  Boyle,^  "  the  King  has  an  original  right,  ^  ^"*  ^^ 
pro  bono  puUicOy  to  superintend  the  care  and  management  of  chari- 
ties ;  and  that  right  is  exercised  by  the  King  in  his  High  Court 

of  Chancery, — ^forming,  in  fact,  part  of  its  original  jurisdiction.'* 
A  distiDction  is  also  taken  between  the  visitcUorial  power  of  the 
Crown  and  the  Court's  right  to  control  the  management  of  the 
charity  revenue.  The  distinction  rests  chiefly  on  the  corporate  or 
public  character  of  English  charities,  and  cannot  be  said  to  have 
any  place  with  us. 

^  Magt.    of  Lcmairk    ▼.    TrwUu    of  a  sidieme  to  be  lodged,  and  the  reasons 

BalfietMaMM  Mort^UaUon^  tuptti^  14  D.  of  the  refusal,  as  stated  by  the  Lord 

876.  President,  p.  1080,  and  Lord  Botherfnrd, 

*  Shepherd  and  C/rani  v.  OonneU  and  p.  1083. 

(Hhen,  2i  Feb.  1855,  17  D.  516 ;  Mag$,  *  HiU  y.  Bums,  14  April  1826,  2  W. 

of  Jhmdee  v.  Morris,  8  Feb.  1861,  28  k  S.  80. 

D.  498 ;  Morrison  Petr.,  80  June  1868,  «  2  W.  ft  S.  02. 

1  Maoph.  1009.    See  LiddU  y.  Kirh-Ses-  ^  SUedman  y.  Malcolm,  28  June  1842, 

tton  of  BaOigaU,  14  July  1854,  16  D.  4  D.  1441. 

1075,  in  whloh  the  Court  refused  to  allow  *  Boyle  on  Charities,  12. 
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cHAMBLin,  1764.  On  the  question  of  the  title  to  sue  for  the  enforcement 
Title  to  sue  in-  of  a  charitable  trust,  the  general  doctrine  cannot  be  better  expressed 
Sto  SIm  toe-  ^^^^  ^  ^^®  words  of  Lord  Cuninghame  in  the  case  of  Boss  v. 
fidai^inte-  ffertofs  HospUol:^  "It  appears  equally  indisputable  that  any 
party  possessing  an  interest,  either  existing  or  contingent,  in  the 
right  and  administration  of  the  hospital,  has  a  good  title  to  pursue 
aU  actions  before  this  Court  necessary  for  ascertaining  and  declar- 
ing the  powers  and  duties  of  the  governors  and  enforcing  their 
execution."  The  pursuer  in  that  case  was  a  lad  claiming  admission 
into  the  hospital  as  being  (in  terms  of  the  wiU  of  the  founder)  "  a 
poor  fatherless  boy,  the  son  of  a  freeman  and  buigess  of  the  town 
of  EdinbuigL"  In  an  earlier  case,'  an  action  was  sustained  against 
the  governors  of  the  same  hospital  at  the  instance  of  the  Merchant 
Company  and  Incorporated  Trades  of  Edinbuigh.  In  the  case  of 
Hill  V.  Bv/ms  '  the  right  of  the  relations  of  the  truster  vi  sanguinis 
to  sue  the  trustees  was  fully  recognised 

1755.  In  Bow  and  Othsrs  v.  Hve  Patrons  of  Cowaiis  Hospital^ 
tiveeofchmty.  ^  committee  appointed  by  the  Guildry  Incorporation  of  Stirling 
were  found  entitled  to  raise  an  action  calling  to  account  the  trus- 
tees of  a  mortification  for  behoof  of  **  twelve  decayed  guild  brethren  " 
of  that  town.  In  this  case  the  Court  repelled  an  objection  to  the 
title  of  the  pursuers,  on  the  ground  that,  supposing  the  corporation 
to  have  a  title,  it  could  only  sue  under  its  proper  nomen  juris  of 
the  Dean  and  Corporation,  and  could  not  transfer  its  right  to  a  com- 
mittee,— Lord  Glenlee  observing:^  ''A  corporation  as  well  as  an 
individual  may  appoint  a  commissioner  to  sue  for  their  behoof,  and 
all  that  is  requisite  is  sufficient  evidence  of  the  commissioner's 
authority."  This  was  in  substance  held  to  be  the  proper  mode  of 
instituting  an  action  in  the  interest  of  any  unincorporated  non- 
trading  society  in  the  case  of  the  Benton  Football  Club?  The 
Magistrates  of  Edinburgh,  as  patrons  of  the  University,  were  held 
entitled  to  raise  an  action  for  the  purpose  of  having  the  proper 
effect  given  to  a  trust  for  the  endowment  of  a  Chair  of  Music 
within  the  University  ;^  and  the  able-bodied  poor  of  the  parish  of 
Bathgate  were  held  in  titvio  to  vindicate  by  action  their  right  to 


Patron  of 

educational 

instttationB. 


1  Itou  ▼.  fferiaeiEotpUal,  6  D.  609. 

'  Merchant  Co.  a/nd  Incorporated  Trades 
ofEdvnXmrgh  ▼.  HerioCs  HotpUal,  M.  6750. 
In  the  Morgan  caee  the  claimants  were 
the  Magiatrates  and  Town-Coimoil  of  the 
boigh  in  which  the  beqneat  waa  to  be 
executed. 

*  Hia  V.  Bwme^  8  Sh.  889,  N.E.  276 ; 
and  2  W.  ft  S,  80. 


^  Bow  a/nd  Othen  ▼.  Patrone  ofOowmCe 
HoapUal,  6  Deo.  1826,  4  Sh.  276,  N.B. 
280. 

»  4  Sh.  277,  N.E.  281. 

*  BeniUm  FooibaU  aub  v.  M^DomB, 
1891,  18  R.  670,  where  the  viewa  of  the 
writer  are  developed. 

'  Mage,  of  EdMwrgk  y.  Profeeeore  of 
ike  ^miwnify,  20  Jane  1861, 18  D.  1187. 
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share  in  the  benefits  of  a  bequest  to  '*  the  poor  in  the  said  parish."  ^  qhajtmbuil 
It  is  unnecessary  to  dte  other  illustrations  on  this  point. 

SECTION  VII. 
Assumption  and  Appointment  of  New  Tbustbbs. 

1766.  A  testator  desirous  of  providing  for  the  perpetuation  of  Whether  ex 
a  trust  management  maj  either  name  individual  trustees,  giving Sf^ttu^dto 
them  power  to  assume  others,  or  he  may  confide  the.  execution  of  decline  a  trust, 
his  trust  to  certain  official  persons,  whether  a  corporation  or  not, 
and  their  successors  in  office.  In  the  latter  case,  as  we  have  seen, 
the  successors  in  office  of  the  officials  first  named  succeed  them  in 
the  trust^  As  to  whether  an  ex  officio  trustee  can  decline  to  act, 
it  may,  on  the  one  hand,  be  said  that  no  one  is  entitled  to  accept 
an  office  without  imdertaking  all  its  burdens ;  on  the  other  hand, 
it  would  be  hard  to  say  that  a  man  must  refuse  a  seat  on  the 
Bench,  or  a  chair  in  a  University,  because  it  may  happen  that  the 
occupants  of  these  positions  are  ex  offi/sio  the  managers  of  a  petty 
but  troublesome  trust.  There  is  scarcely  any  authority  on  the 
point ;  but  in  one  case '  Lord  Justice-Clerk  Hope  expressed  an 
opinion  that  the  minister  of  a  parish  who  was  ex  offi/sio  a  trustee 
of  a  mortification  for  educational  purposes  was  not  bound  to  act. 
Trustees  may  safely  be  advised  to  act  upon  this  opinion. 

1757.  Where  a  truster  gives  his  trustees  power  to  assume  new  ContiDaation 
trustees,  so  long  as  the  trustees  exercise  the  power  there  can  be  no  meSsof ^ 
difficulty  in  carrying  on  the  trust,  and  the  Court  will  not  interfere ;  P®^*"2[ 
though  in  one  case^  they  did  interfere  so  far  as  to  confirm  the 
assumed  trustees.    Where  the  trust-deed  gives  power  to  assume 
trustees  - '  to  act  with  "  the  original  trustees,  the  trust  will  not  lapse 
on  the  death  of  the  last  surviving  original  trustee,  but  will  be  kept 
up  in  full  force  in  the  person  of  the  assumed  trustees.^    In  another 
case  ^  Lord  Brougham  said :  **  Though  the  trustees  are  only  em- 

^  lAddlt  V.  Kirh'Semon  of  JBaih(faU,  '  Shepherd  and  OfwU  v.  Conndl  and 

14  July  1854,   16   D.    1076  ;    eee  also  Other$,  24  Feb.  1865,  17  D.  620. 

Newim  y.    C&uper,  2   March    1865,  8  ^  Moriton  Petr.,  18  Jan.  1834, 12  Sh. 

Macph.  573.    In  auch  caeee  the  poeaee-  300 ;  and  11  Mar.  1884, 12  Sh.  647. 

man.  of  the  diaractar  in  question  is  a  title  '  M*LeMi  Tn.  y.  APLeish,  25  May 

to  sne  for  the  enforcement  of  an  admitted  1841,  3  D.  914. 

tmst,  but  wiU  not  enable  a  member  of  '  Bla^$  Tri.  v.  Miller  and  Othertj 

the  class  of  poor  to  sue  for  redaction  of  iupra,  2  Sh.  &  MIj.  890.     Trustees  of 

a  subsequent  settlement.    This  is  fixed  charitable  institutions  may  now  (by  24 

by  Addieon  v.   Tfftyte,  1870,  8  Maoph.  and  25  Vict.,  cap.  84,  §  1)  assume  new 

908.  trustees,  though  no  power  of  assumption 

'  Maeara  v.  OoUege  of  Aberdeen,  1  is  given  by  the  trust-deed,  and  although 

Feb.  1786,  Hailes,  975,  M.  15,948.  the  original  trustees  have  been  reduced 

to  a  single  survivor. 
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one  or  two  cases  in  which  the  Court  has  nominated  original  and  cBAmurL 
new  trustees  for  the  administration  of  charitable  and  corporate 
institutions. 

17S9.  The  first  case  of  which  we  have  obtained  an  authentic  Examples  of 
account  is  that  of  the  Prime  Oilt  Box  of  Kirkcaldy,  a  quasi-cor-  ment^^origi. 
porate  institution  of  the  nature  of  a  guildry,  the  management  of  JjJ  ojjjj^f **^ 
which   had  fallen  into  abeyance.      The  defenders  having  beenSeasioiL 
ordained  ^  to  convey  the  property  "  in  trust  to  stich  person  or  persons 
as  the  Court  may  narne,  and  in  such  terms  and  under  such  condi- 
tions as  the  Court  may  hereafter  direct,"  the  process  was  remitted 
to  the  Lord  Ordinary  "to  hear  parties  further,  and  make  the 
necessary  inquiries  with  a  view  to  the  adjustment  of  the  rights  of 
parties  in  consistency  with  the  nature  and  purposes  of  the  institu- 
tution  and  its  altered  circumstances."    Under  this  remit  the  Lord 
Ordinary  made  remit  to  Mr.  Andrew  Jameson,  Advocate  (19th 
July  1842),  **  to  inquire,  examine,  and  report  to  the  Lord  Ordinary 
as  to  the  proper  course  to  be  adopted  in  carrying  into  e£fect  the 
findings  of  the  Court  in  consistency  with  the  nature  and  purposes 
of  the  institution  and  its  altered  circumstances,  and  with  power  to 
the  reporter  to  take  such  assistance  as  he  may  find  necessary." 
The  Court  had  in  the  meantime  appointed  a  judicial  factor  for  the 
temporary  management  of  the  affairs  of  the  institution.    After  full 
inquiry    and  investigation,   Mr.  Jameson  reported  to  the  Lord 
Ordinary  a  proposed  new  constitution  and  rules  for  the  manage- 
ment of  the  Prime  Gilt  Box  Society.    This  constitution  suggested,  Kirkcaldy 
section  1,  that  ''  the  whole  funds,  property,  and  effects,  heritable  ^^*^ 
and  moveable,  belonging  to  the  Prime  Gilt  Box  Society  of  Kirk- 
caldy shall  be  made  over  and  conveyed  to,  and  remain  vested  in, 
the  present  Provost  and  Bailies  of  the  burgh  of  Kirkcaldy,  and 
their  successors  in  office,  as  trustees  and  fiduciaries,  to  and  for  the 
use  and  behoof  of  the  members  of  the  Prime  Gilt  Box,  and  the 
persons  entitled  to  relief  out  of  the  funds  thereof,  as  being  the  poor 
of  the  seafaring  popidation  of  the  burgh  of  Kirkcaldy."    And  after 
defining  the  persons  for  whose  behoof  the  funds  should  be  held,  the 
report  proposed,  section  9,  ^  that  the  affairs  of  the  trust  shall  be 
directed  and  managed  by  a  body  of  the  ma/nagers.    The  Provost 
and  two  Bailies  of  the  burgh  of  Kirkcaldy,  and  also  the  Sheriff 
and  Sheriff  Substitute  of  the  county  of  I^e  for  the  time  beign, 
shall  ex  officio  be  managers.    The  other  managers  shall  be  elected 
as  follows."    And,  section  10, ''  on  the         day  of  ,  after 

the  final  interlocutor  of  the  Court  authorising  the  rules  of  the 
trust,  the  trustees,  of  whom  two  shall  be  a  quorum,  shall  hold  a 

1  BUtdmm^  y.  MdMm  amd  (Hken,  28      prooeedingB  are  Dwrated  in  a  mintite  in 
June  1842,  4  D.  1441.     The  mibBeqnent      the  earn  d  Morrimm,  1  Maoph.  1009. 
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meeting  for  commencing  the  new  system  of  management,  and  shall 
call  by  advertisement,  &c.  a  meeting  of  all  shipowners,  &c.,  to  be 
held  on  a  day  not  sooner  than  eight  nor  later  than  twenty-one 
days  thereafter/'  to  elect  managers  of  the  institution  for  the 
ensuing  year. 

1760.  The  Lord  Ordinary  (Lord  Wood)  approved  of  the  above 
constitution  and  roles  by  the  following  interlocutor,  dated  19th 
March  1845  . — "  The  Lord  Ordinary  approves  of  the  report  by  Mr. 
Jameson,  No.  59  of  process,  and  of  the  proposed  constitution  and 
rules  of  the  Prime  Gilt  Box  of  Kirkcaldy  contained  in  said  report, 
with  the  alterations  made  by  the  Lord  Ordinary  upon  the  tenth 
and  eighteenth  rules:  Appoints  the  same  to  be  the  constitution 
and  rules  of  the  said  Prime  Gilt  Box  in  all  time  coming;  and 
directs  the  meetings  mentioned  in  article  tenth  for  commencing 
the  new  system  to  be  held  within  the  Town-House  of  Kirkcaldy, 
on  Tuesday,  the  8th  April  next,  between  the  hours  of  twelve  and 
two, — and  decerns ;  and  allows  this  interlocutor  to  go  out  and  be 
extracted  ad  irUerim."  By  virtue  of  the  appointment  of  trustees 
and  managers  thus  made  by  the  Court,  the  affidrs  of  the  society 
have  since  been  and  stlQ  are  conducted. 

1761.  A  similar  course  was  followed  by  the  Second  Division 
in  the  process  instituted  for  the  administration  of  the  bequest 
left  by  John  Morgan  for  the  endowment  of  a  hospital  in  Dundee. 
The  Court,  after  applying  the  judgment  of  the  House  of  Lords, 
made  a  general  remit  to  Professor  Swinton,  who  reported  a  scheme 
for  their  consideration.^  By  that  scheme — *(1.)  A  sum  of  £73,500 
was  proposed  to  be  vested  in  the  Provost  of  Dundee,  the  Sheriff  of 
Forfarshire,  one  of  the  Sheriff-Substitutes  of  Forfarshire  to  be 
named  by  the  Sheriff,  the  Dean  of  Guild  of  Dundee,  and  the 
Governor  of  the  Nine  Incorporated  Trades  of  Dundee,  all  for  the 
time  being,  as  trustees  for  the  establishment,  endowment,  and 
maintenance  in  all  time  coming  of  a  hospital  in  Dundee^  for  the 
education,  lodging,  boarding,  and  clothing  of  a  hundred  boys,  the 
sons  of  tradesmen,  mechanics,  and  persons  of  the  working  class 
generally,  whose  parents  stand  in  need  of  assistance  to  enable 
them  to  educate  their  families,  or  who  are  orphans  in  need  of 
assistance.  Any  three  of  the  said  trustees  shall  be  a  quorum,  and 
the  hospital  shall  be  known  and  called  by  the  name  of  the 
Morgan  Hospital.  (2.)  So  much  of  the  sum  as  should  not  be 
required  for  the  erection  of  the  hospital,  &c.  shall  be  invested  by 
the  said  trustees  under  the  direction  of  the  governors  of  the 
hospital  in  good  and  sufficient  heritable  securities,  or  in  such  other 

1  MagUtraUs  of  Dundee  ▼.  Mwnriey  S  Feb.  1861,  28  D.  498.    The  tenns  of  tbe 
bequest  are  stated  Mijpra,  §  1695. 
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securities  as  the  trostees  and  govemors  may,  with  the  sanction  of  cHAPTMimi. 
the  Court  in  either  Division  thereof,  from  time  to  time  approve 
and  select ;  and  the  annual  proceeds  of  all  such  investments  shall 
he  applied  for  the  purposes  of  the  hospital.  (3.)  All  lands,  build- 
ings, and  other  heritages  acquired  or  erected  for  the  purposes  of 
the  hospital  shall  be  vested  in  the  said  trustees,  who  shall  be 
bound  to  paj  the  expense  of  acquiring  or  erecting  the  same ;  aud 
the  said  trustees  shall  also  be  at  all  times  bound,  when  required  by 
the  govemors,  to  execute  all  necessary  deeds  and  writings  in  con- 
nection with  the  management  of  the  property  vested  in  them,  and 
in  particular  all  mandates  and  other  writings  necessary  for  the 
receipt  by  the  treasurer  of  the  hospital,  to  be  as  hereinafter  pro- 
vided, of  the  revenues  and  produce  of  the  said  property."  (4.) 
The  govemors  ''  of  the  hospital  shall  be  twenty  in  number,"  six 
being  official  persons, — ^the  Provost  of  Dundee,  &c. — and  the  other 
fourteen  to  be  elected  by  the  Magistrates  of  Dundee  and  other 
public  bodies  connected  with  the  district ;  the  general  management 
of  the  hospital  being  vested  in  the  governors.  The  scheme 
contains,  in  its  after  heads,  various  directions  and  rules;  in 
particular,  a  regulation  that ''  the  govemors  shall  nominate  a  fit 
and  proper  person  to  be  treasurer  and  clerk  to  the  hospital,  to  hold 
office  during  their  pleasure,  and  shall  require  the  person  so 
nominated  and  appointed  to  find  security  for  his  intromissions  to 
an  extent  not  exceeding  £1000  sterling,  and  shall  pay  him  as 
remuneration  for  his  services  such  an  annual  sum  as  they  may 
think  proper."  There  is  then  embodied  in  the  report  a  detailed 
scheme  of  education,  to  be  placed  under  the  direction  of  the 
govemors,  together  with  many  minute  regulations  as  to  the 
management  and  internal  polity  of  the  hospital. 

1762.  After  a  good  deal  of  discussion  the  Court  pronounced,  on  Jadsment  of 
8th  February  1861,  an  interlocutor  whereby  they  «  approved  the  *^*  ^"^"^ 
amended  scheme.  No.  82  of  process,  authenticated  of  this  date  as 
relative  hereto ;  and  find  and  declare  that  said  amended  scheme  is 

and  shall  be  the  scheme  for  the  erection  and  endowment  of  the 
hospital  in  the  town  of  Dundee,  to  be  called  in  all  time  coming  the 
Morgan  Hospital ;  and  ordain  the  8aid  scheme  to  be  recorded  in 
the  books  of  Council  and  Session  for  preservation."  ^ 

1763.  The  Kirkcaldy  and  Dundee  cases  are  examples  of  the  Examples  of 
appointment  of  original  trustees.    The  case  of  Preston,  noticed  in  ment^^new 
another  chapter,^  is  a  precedent  for  the  appointment  of  new  trustees  oSSj^f^^g!^® 
where  the  truster's  nomination  has  fallen  by  non-acceptance.    In  non. 

^  28  D.  496.    mie  Gooii  also  appointed      g^yemon  in  tennB  of  the  above-mentioned 
a  diet  for  the  election  of  trasteee  and      scheme. 

*  Chapter  LXI.,  Section  IV. 


958  TRUSTS   FOR  CHARITIES   AND  OBJECTS  OP  PDBLIC  UTILITY. 

oHAPTKBLni.  the  subsequent  case  of  Mbrison  petitioner,  the  application  was  for 
the  appointment  of  new  trustees  to  a  school  founded  by  private 
endowment  in  consequence  of  the  death  of  all  the  original  trustees. 
The  First  Division,  after  ordering  a  minute  of  debate  as  to  the 
competency  of  the  proceeding,  entertained  a  petition  for  the 
appointment  of  trustees  and  managers  to  the  school,  and  remitted 
to  Professor  Swinton  to  prepare  a  scheme  of  management,  to  be 
reported  to  the  Court^  A  similar  appointment  was  made  in  the 
case  of  Low  petitioner,  but  the  Court  declined  to  give  the  new 
trustees  the  power  of  assuming  other  trustees.' 
SchemeB  for  1764.  By  the  Trusts  (Scotland)  Act,  1867,^  the  regulation  of 

r^atoiSi^  charities  is  reserved  to  the  Inner  House.  The  enactment  is  (section 
Art^'isS?  ^®) — '  Provided  that  when  in  the  exercise  of  the  powers  pertain- 
ing to  the  Court  of  appointing  trustees  and  regulating  trusts  it 
shall  be  necessary  to  settle  a  scheme  for  the  administration  of 
any  charitable  or  other  permanent  endowment,  the  Lord  Ordinary 
shall  after  preparing  such  schemes  report  to  one  of  the  Divisions 
of  the  Court,  by  whom  the  same  shall  be  finally  adjusted  and 
settled ;  and  in  all  cases  where  it  shall  be  necessary  to  settle  any 
such  scheme,  intimation  shall  be  made  to  Her  Majesty's  Advocate, 
who  shall  be  entitled  to  appear  and  intervene  for  the  interests  of 
the  charity,  or  any  object  of  the  trust,  or  the  public  interest." 

^  Moriaon   Petr.,    30    June    1868,    1  {ffarriaon  and  Oihen  Petn.),  1893,  20 

Macph.  1000.  R.  827. 

'  Low  Petr.,  17  Nov.  1865,  4  Macph.  >  80  and  81  Vict,  cap.  97. 

46.     See  also  the  Mdrote  Ohapd  case 
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CHAPTER  LIV. 

TRUSTS  FOR  ADMINISTRATION  AND  RADICAL  RIGHT 

OF  THE  TRUSTER. 


1.  Radical  Right  is  Trusts  for 

ADMIinSTRATION. 


2.   DUTIBS  OF  A  TrUSTRB  FOR    PaT- 

MBNT  OF  Debts. 


SECTION  L 

Eadical  Right  in  Trusts  for  Administration. 

1766.  Reference  has  been  made  in  previous  chapters  to  a  dis-  Trasts  which 
tinction  of  great  practical  importance  in  connection  with  the  law  hSweSt *onhe 
of  property  which  obtains  between  trust  settlements  which  dispose  *"^"{S[i^J^"*" 
of  the  entire  interest  of  the  granter  in  his  estate  and  those  which  those  which 
are  constituted  for  special  and  temporary  purposes,  e.ff.y  for  the  *™' 

economical  management  of  the  truster^s  property,  for  the  purpose 
of  creating  a  security,  or  for  the  payment  of  debts.^  The  distinc- 
tion in  regard  to  the  character  of  the  rights  created  by  those  two 
classes  of  trusts  will  be  better  understood  when  the  reader  has 
considered,  as  we  now  propose  to  do,  the  consequences  which  flow 
from  the  recognition  of  the  doctrine  of  the  truster's  radical  or 
reversionary  interest  in  property  which  is  the  subject  of  disposal 
imder  trusts  for  special  and  limited  purposes. 

1766.  The  principle  of  the  distinction  may  be  thus  stated.     A  unless  the  pur- 
trust  conveyance,  being  in  its  own  nature  but  a  limited  title,  does  J^uJt  the™** 
not  necessarily  import  that  the  truster  is  divested  of  the  fee  or  estate,  prima 
radical  title  to  his  property,  any  more  than  a  disposition  in  seen- merely  a  bur. 
rity  will  import  such  a  divestiture.     In  both  cases,  the  whole  J^^^^J^J^^j^^ 
estate  is,  ex  Jigura  verborum,  conveyed  from  the  granter  to  the  the  radical 
grantee.     In  the  case  of  heritable  securities  the  force  of  the  dis- 
positive words  is  controlled  by  the  conditions  of  the  instrument  by 
which  the  granter's  right  of  redemption  is  secured ;  the  grantee's 
interest  being  limited,  in  any  event,  to  the  value  of  his  debt.     In 
this  case  the  radical  title  to  the  property  clearly  remains  with  the 
granter,  even  though  the  estate  may  be  mortgaged  to  an  extent 
exceeding  its  actual  value.     It  so  remains  because  the  conveyance 
is  qualified  in  such  a  manner  as  to  leave  a  reversionary  interest  in 

^  See  the  principle  stated  with  referanoe  to  the  title  and  estate  of  the  trustee, 
Cbafiter  XliVIL,  Section  IL 
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OHAPTBB  LIT,  the  gTaoter.    For  the  same  reason  a  conveyance  to  a  disponee  m 
Ajudogj  be-     trtist,  with  an  ultimate  purpose  of  reinstating  the  granter  in  his 
wdherit^   property,  does  not  divest  him.     The  difiference  between  the  two 
rSS?***to^     cases  amounts  to  this,  and  no  more,  that  under  a  security  title  the 
radical  titte.     grantee  holds  the  estate  for  the  purpose  of  satisfying  liabilities  in- 
curred by  the  granter  to  the  grantee  himself ;  under  a  trust-disposi- 
tion in  the  form  we  are  considering  the  grantee  holds  the  estate  for 
the  liquidation  of  liabilities  incurred  to  third  parties.    In  neither 
case  is  there  any  purpose  of  parting  with  the  property  further  than 
may  be  needed  to  constitute  a  security ;  and  accordingly,  in  regard 
to  both,  the  theory  of  the  law  is  that  a  conveyance  so  restricted  is 
a  mere  burden,  which  may  be  extinguished  by  dischaige,  and  dur- 
ing the  subsistence  of  which  the  granter  is  in  tUtUo  to  deal  with  the 
estate  in  his  character  of  heritable  proprietor. 
If  therevenion       1767.  Where  the  primary  purposes  declared  by  a  trust-disposi- 
ialheteost^'    tion  are  the  payment  of  debts  and  the  economical  management  of  the 
od^tifil/bSd  ^^*®'  *^^  ^^^  ultimate  purpose  is  not  the  retrocession  of  the 
to  be  trans-      granter,  but  th&  conveyance  of  the  residuary  estate  to  a  third  party, 
^"^^^  it  would  appear  that  the  estate  taken  by  the  trustee  is  no  longer  a 

mere  burden,  but  a  trust  of  the  fee.  Here  the  radical  interest  is 
in  the  equitable  disponee  of  the  reversion,  just  as  in  the  former 
case  the  radical  interest  was  in  the  granter,  as  being  the  party 
entitled  to  the  surplus  after  fulfilment  of  the  purpo8e&  The  chief 
distinction  between  the  two  cases  has  relation  to  the  situation  of 
the  title  of  the  estate.  In  the  case  of  a  conveyance  to  a  trustee 
with  an  ultimate  destination  to  the  use  of  a  stranger  beneficiary, 
the  full  legal  title  to  the  estate  passes  from  the  truster  to  the 
trustee;  while,  in  the  case  of  a  trust  which  contemplates  the 
retrocession  of  the  truster,  no  higher  title  passes  to  the  trustee 
than  is  necessary  for  the  execution  of  the  special  trusts  with  which 
he  is  clothed,  and  the  radical  title,  as  well  as  the  radical  right, 
remains  in  the  truster. 
Trusts  which  1768.  The  posltiou  of  a  trustee  under  a  trust  which  does  not 
the  mnterwe  dispose  of  the  reversionary  interest,  or  disposes  of  it  only  by  direct- 
operative  as     ing  a  reconveyance  to  the  granter,  is  not  materially  different  from 

real  securities.     ii.»iii.  *  ii  «■ 

that  of  a  factor  holding  a  power  of  attorney  as  regards  the  relation 
subsisting  between  granter  and  grantea  There  is,  however,  a 
marked  difference  as  regards  the  rights  conferred  upon  the  creditors. 
By  means  of  a  trust-conveyance  a  real  security  is  constituted, 
giving  the  creditors  for  whose  benefit  the  trust  is  created  a  pre- 
ference in  bankruptcy.  This  circumstance  throws  some  light  upon 
the  nature  of  trusts  for  the  payment  of  creditors,  which  may  be 
defined  as  a  species  of  real  security  combined  with  mandata  In 
the  sequel  of  this  chapter,  and  after  noticing  the  leading  cases 
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upon  the  doctrine  of  the  truster's  radical  title  and  interest,  and  cha'ftbbliy. 
certain  modifications  of  that  interest  connected  with  special  forms 
of  disposition^  we  shall  consider  more  particularly,  first,  the  powers 
of  the  truster  during  the  subsistence  of  the  trust  and  after  its 
termination ;  and  secondly,  the  rights  of  his  creditors. 

1769.  The  first  case  demanding  attention  is  that  of  Campbell  v.  Pow«n  of  tbe 
Sdderline's  Creditors}  in  which  the  principle  was  established  that  camMU  y. 
where  a  truster  retains  the  reversionary  interest  in  the  estate,  ^™^'*"*'* 
the  radical  title  will  remain  in  his  person,  notwithstanding  the 
execution  of  a  formal  dispositive  conveyance  to  a  trustee  for  the 

benefit  of  creditors,  with  an  ulterior  testamentary  destination  of  the 
reversion.  In  this  case  the  truster's  heritable  estate  was  by  the 
form  of  the  settlement  conveyed  to  trustees  absolutely  and  irredeem- 
ably for  behoof  of  the  whole  of  his  creditors.  For  this  purpose  the 
trustees  were  invested  with  powers  of  sale,  and  they  were  directed 
to  entail  the  residue  after  payment  of  the  truster^s  debts.  The  deed 
was  declared  irrevocable  untU  the  whole  purposes  of  the  trust  should 
be  fulfilled.  After  the  truster's  death  adjudications  were  led  by  Held  oompe- 
several  of  his  creditors,  proceeding  upon  charges  against  the  heir-  J^oiSo^ft!M? 
at-law.    In  a  competition  between  those  creditors  and  a  creditor  ^5®  **^^ 

of  the  tnutor. 

leading  an  adjudication  against  the  trustee,  it  was  maintained  by 
the  latter  that  the  truster  was  completely  divested  of  his  lands  by 
the  trust-deed,  and  that  the  only  regular  adjudication  was  that 
which  had  been  led  against  the  trustee ;  but  the  Court  found  that 
the  proprietor  was  not.  completely  divested  of  the  real  right  and 
property  of  his  estate  by  the  trust  right  and  infeftment  thereon, 
the  same  having  been  in  trust  for  the  granter's  behoof,  as  the 
trustees  "  stood  bound,  in  the  event  of  a  sale,  to  reconvey  or  settle 
the  remainder  for  behoof  of  the  grantor  and  his  heirs,  which  did 
not  disable  his  lawful  creditors  not  acceding  to  the  trust-deed 
from  doing  diligence  against  himself  while  he  lived,  or  against  his 
apparent  heir  after  his  death,  for  payment  or  security  of  their 
debts." 

1770.  The  question,  which  had  been  considered  by  the  profes-  Tmster  pos- 
sion  to  have  been  settled  for  more  than  thirty  years,  was  again  JS^iSS^Sue 
raised  in  the  case  of  iPMiUan  v.   Campbell,^    In  this  case  the  ™*y.f^^  *" 
truster,  Mr.  Campbell,  had  executed  a  trust  in  favour  of  a  trustee  imi  esute. 
named  in  the  settlement,  whom  failing,  to  such  other  person  as  cam^^  ^' 
might  be  appointed  by  his  creditors,  with  power  to  dispose  of  the 

estate  at  his  own  discretion,  and  upon  trust  to  pay  all  his  (the 
truster^s)  debts,  and  thereafter  to  make  payment  to  the  truster,  his 

1  Com^pbdL  v.  Bddedine't  Or».,  14  Jan.      7  W.  ft  S.  441,  affinmng  9  Sh.  651 ; 
1801,  M.  «  AdpidioatbD,"  App.  No.  11.        Faiiiie  v.  Fergusion,  11  July  1827,  6  Sh, 
'  M*Milkm  v.  Oampbdl,  14  Aug.  1884,      987,  N.R  871. 
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heirs  or  ass^ees,  of  the  residue  of  his  fdnds,  and  also  to  reconvey 
the  lands  in  case  any  part  thereof  should  remain  unsold.  In  terms 
of  these  instructions,  a  reconveyance  was  executed  by  the  trustee  in 
favour  of  the  truster,  who  soon  after  executed  an  entail  of  the  lands 
in  the  form  of  a  procuratory  of  resignation.  A  reduction  was  after- 
wards brought  by  certain  creditors  of  the  entailer's  son,  who,  found- 
ing upon  a  flaw  in  the  title  which  the  truster  had  obtained  from 
his  trustee,  maintained  that  the  trust-deed  had  completely  divested 
the  granter,  and  that  at  the  time  of  executing  the  entail  he  was  not 
vest  and  seised  in  the  estate.  The  judgment  of  the  Court  of  Ses- 
sion was,  "  That  David  Campbell,  not  having  been  divested  by  the 
trust-deed,  had  power  to  execute  the  procuratoiy  of  resignation 
containing  the  entail,  and  that  the  titles  made  up  under  it  were 
validly  and  feudally  made  up."  That  judgment  was  affirmed  by 
the  House  of  Lords  on  the  advice  of  Lord  Wynford,  on  the  ground 
that  the  principle  was  settled  by  decisions  which  had  been 
generally  approved  by  the  profession. 

1771.  It  is  a  logical  consequence  of  these  decisions,  that  as  the 
title  of  a  trustee  for  creditors  is  only  a  security  title,  a  conveyance 
from  him,  unless  in  fulfilment  of  his  trust,  is  of  no  value.  The 
trustee  may  and  usually  has  a  power  of  sale  for  the  purposes  of 
the  trust,  and  may  thus  be  enabled  to  give  a  good  title  to  a  pur- 
chaser, but  he  has  no  authority  to  grant  voluntary  conveyances. 
Hence  a  title  made  up  by  the  heir  through  a  trustee  for  creditors 
is  inept,  and  it  was  so  held  to  the  disappointment  of  the  heir's 
representatives  in  the  well-considered  case  of  Oilmour,  in  which 
the  whole  law  on  this  subject  is  discussed.^ 

1772.  It  is  implied  in  the  principle  of  those  decisions  that  the 
granter  may  recall  or  discharge  a  trust  for  creditors  on  paying  or 
satisfying  the  liabilities  which  it  was  intended  to  secure.  He 
cannot  put  an  end  to  the  security  conferred  on  the  acceding 
creditors  except  by  satisfying  their  claims  or  obtaining  a  dischai^ 
of  their  interest ;  but,  subject  to  their  rights,  he  may  dispose  of 
the  estate  at  pleasure.'  The  trustee's  discharge  is  sufficient  to 
put  an  end  to  the  trust,  and  a  reconveyance  is  unnecessary. 
Where,  on  the  other  hand,  an  irrevocable  interest  in  the  reversion 
is  given  to  a  third  party,  the  granter  is  held  to  be  completely 
divested,  insomuch  that,  even  though  his  liferent  interest  is 
reserved  to  him,  he  cannot  rescind  the  trust,  or  require  the 
trustees  to  reconvey  to  him.  A  familiar  illustration  of  this  prin- 
ciple is  furnished  by  the  case  of  marriage-contract  trusts.    In  such 


^  OHmomr  v.   OHmow,  1873,  11  M. 
858. 


*  See  Berries,  Farquhar,  and  Oo,  v. 
Brown,  9  BfMroh  1888, 16  Sh.  948. 
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a  case  the  addition  of  a  purpose  of  payment  of  debts  would  not  chaptiruy. 
alter  the  character  of  the  settlement. 

1773.  Both  principles  are  involved  in  the  leading  case  otckuiramald 
Herries,  thrguhar^  and    Company  v.   Brown}      Mr.   Macdonald^*^ 
of  Clanranald  executed  a  trust  conveyance  of  his  fee-simple  estates, 
with  powers  for  sale,  for  payment  of  debts  then  existing.   The  trustee  Trnstee  infeft 
was  bound  to  reconvey  the  lands,  so  far  as  remaining  unsold,  or  the  JJ^^om^ **' 
reversion  of  the  price,  to  the  truster,  or  to  any  ^arty  named  by  him,  taken  bound  to 
on  being  "  relieved  of  the  whole  engagements  he  may  have  come  of  marriage  on 
under  in  consequence  hereof."    On  the  occasion  of  the  truster's  JJ thetoart 
marriage  a  sum  of  £10,000  was  paid  to  the  trustee  for  the  purposes 
of  the  trust,  who  thereupon  consented  to  Mr.  Macdonald  infefting 
himself  and  the  heir-male  of  the  marriage,  and  other  heirs,  under  the 
conditions  of  a  strict  entail, "  but  subject  to  the  trusts  and  purposes 
specified  in  the  said  trust-deed ;"  and  the  trustee  further  bound 
himself  to  denude  on  the  expiration  of  the  trust.     In  an  action  by 
subsequent  creditors  of  the  truster,  which  was  referred  to  the  whole 
Court,  it  was  held  by  a  majority  of  the  Judges  (in  conformity  with 
the  principles  already  laid  down  as  to  the  grantor's  reversionary 
interest),  first,  that  the  trustee  was  bound  to  denude  in  such  manner  found,  that  the 
as  to  secure  the  succession  to  the  heirs  of  entail ;  and  secondly,  on  J^SSSed^f 
the  principle  that  an  in*evocable  interest  was  given  to  the  heirs  of  the  revenion. 
the  marriage,  it  was  held  that  subsequent  creditors  were  not  entitled  the  benefit  of 
to  do  any  diligence  against  the  said  lands,  or  the  price  thereof,  so  ^^  diMMnoe 
as  to  affect  the  rights  of  the  heirs  of  the  marriage.'    In  the  subse-  of  traster's 

cr^ditoFB  ez- 

quent  case  of  the  Ohbe  Insurance  Company  v.  Mwrray^  where  the  eluded, 
truster  had  executed  an  additional  deed  of  trust  on  the  occasion  of 
his  daughter's  marriage,  in  which  he  adopted  a  previous  settlement 
of  his  property  in  the  form  of  a  strict  entail,  and  became  a  party  to 
his  daughter's  contract  of  marriage,  which  conveyed  the  daughter's 
interest  under  the  settlement  and  entail,  it  was  held  that  the  truster 
had  not  undertaken  an  onerous  obligation  with  reference  to  his  pro- 
perty, and  was  therefore  not  divested  in  such  a  way  as  to  exclude 
the  diligence  of  subsequent  creditors.  The  consent  given  in  this 
case  to  the  daughter's  conveyance  of  her  interest  was  obviously 
very  different  in  its  legal  effect  from  the  direct  conveyance  of  the 
estate  to  the  heirs  of  the  marriage,  which  was  the  distinguishing 
feature  of  the  Clanranald  case. 

1774.    What  has  been  said  r^arding  the  subsistence  of  the  Trustee  under 
truster's  title,  notwithstanding  the  execution  of  a  trust  for  pay-  Seoiatocon- 
ment  of  debts,  must  be  understood  to  apply  only  to  conveyances  Jvy^jJ^ 

tiUe; 
^  Herrieif  Fairquhar,  and  Cb.  ▼.  Brown^  *  (Hobe  Inturance  Co.  v.  Murray^  15 

9  Mttoh  1S88,  16  Sh.  94S.  Dee.  1S54,  17  D.  216. 

M6  Sh.  982. 
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which  are  declared  to  be  in  trast  in  gremio  of  the  deed  of  convey- 
ance. With  respect  to  unrecorded  ex  fcuAe  absolute  conveyanceB, 
which  are  intended  to  operate  as  an  indefinite  security  for  advances, 
the  truster  is  completely  divested,  his  interest  being  reduced  to  a 
personal  and  contingent  right  to  demand  a  reconveyance  upon 
payment  of  advances  made  subsequent  to  the  disposition.^  In  a 
case  of  this  nature,,  it  was  expressly  laid  down  that  the  trustees  had 
the  radical  right  to  the  property.'  And,  even  in  those  cases 
where  the  purposes  of  the  trust,  being  of  a  more  limited  nature,  are 
declared  in  a  separate  writing,  there  can  be  no  doubt  that  an  ex 
facie  absolute  disposition  operates  as  a  deed  of  divestiture,  for  it  is 
of  the  essence  of  such  a  title  that  all  the  consequences  l^ally  de- 
ducible  from  it  should  receive  full  effect,  and  that  all  other  interests 
are  subordinated  to  that  of  the  nominal  proprietor,  and  reduced  to 
the  level  of  personal  rights. 

1775.  "  There  is  an  important  distinction,^'  said  Lord  FuUerton 
in  a  leading  case,'  *"  between  a  disposition  which  in  gremio  con- 
tains a  trust,  and  sets  forth  certain  specific  trust  purposes,  and  a 
disposition  which  is  ex  fade  absolute,  but  is  qualified  by  a  separate 
back-bond  by  the  disponee,  containing  a  general  declaration  of 
trust.  The  first  does  not  divest  the  granter,  but  merely  burdens 
his  right ;  the  latter  does  divest  him,  leaving  him  merely  the  credi- 
tor on  the  trustee's  obligation  to  reconvey."  ^  It  was  at  one  time 
considered  doubtful  whether  this  exception  was  not  confined  to  the 
case  where  the  disponee  was  infeft,  and  the  interest  of  the  truster 
remained  personal  on  an  unrecorded  back-bond ;  but  since  the 
decision  of  the  whole  Court  in  Oardyne  v.  The  Bayed  Bank  of  Scot- 
land,^ where  a  creditor,  notwithstanding  he  had  recorded  a  back- 
bond of  trust  relative  to  the  disposition,  was  held  to  have  incurred 
liability  as  a  legal  proprietor,  it  must  be  taken  as  a  perfectly  general 
proposition  that  a  trustee  possessing  on  an  ex  facie  absolute  con- 
veyance has  the  radical  title. 

1776.  In  a  subsequent  case  liOrd  Ivory  observed^  that  the 
distinction  between  a  disposition  ex  fade  absolute  and  the  other 


1  M'LdJUMd  y.  Bank  of  SeoOandj  27 
Feb.  1857,  19  D.  574 ;  see  Brough  v. 
Jolltf,  1798,  M.  2585  ;  Leekiev.  LeekU,  21 
Nov.  1854,  17  D.  77,  81 ;  Walker  v. 
'Buehananj  Kennedy ,  and  Oo.y  11  Deo. 
1857,  20  D.  259. 

'  19  D.  581,  per  Lord  Colonsay. 

*  RobeHmmy.  Duff,  14  Jan.  1840,  2D. 
279. 

«  2  D.  291. 

B  Gardyne  ▼.  Boyal  Bank  of  SeoOand, 
8  Mareh  1851,  18  D.  912,  dedded  by  the 


whole   Court ;    reyersed   txpon    another 
ground,  1  Maoq.  358. 

•  M*LeUand  y.  Bank  of  SeoOand, 
eupra.  On  the  qnestion  whether  a 
oeditor  who  has  taken  a  dupodtion  as  a 
seoiirity,  qualified  by  a  recorded  back- 
letter,  has  a  power  of  sale,  see  Duncan 
y.  MUehdl,  8  Noy.  1898,  81  aii.IL  40. 
In  BQoh  oases  the  rights  of  the  creditor, 
in  case  of  defanU  in  payment^  arensoaUy 
defined  by  the  baok-letter  or  dedamtioii 
of  trust* 
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forms  of  security  known  to  law  was  very  distinctly  brought  out  in  cHAPrraLnr. 
the  case  of  Oardyne  v.  The  Boyal  Bank,  where  the  doctrine  held  The  delivery  of 
by  the  majority  of  the  Court  was  not  touched  by  the  reversal,  viz.,  JSeSutodiB- 
that  it  is  of  the  essence  of  a  title  ex  facie  absolute  that  all  the  con-  position,  bow- 

*^  ,  ever  qualified, 

sequences  lawfully  deducible  from  it  should  receive  effect     In  the  ivio/acto 
case  of  an  ordinary  security  the  original  investiture  of  the  party  g^ter ofUs 
granting  the  security  reserved  his  radical  title  to  the  estate,  and  ^^^®- 
the  security  was  a  mere  burden.     But  if,  on  the  contrary,  the  pro- 
prietor divested  himself  by  disposition  ex  facie  absolute,  he  no 
longer  remained  proprietor  of  the  estate.    He  had  a  radical  interest 
in  the  estate,  but  not  the  radical  title ;   and  it  was  through  the 
party  to  whom  he  had  conveyed  it  that  he  must  obtain  a  recon- 
veyance and  retrocession  of  his  rights. 

1777.  Where  there  are  conflicting  titles  of  fee  in  the  same  Doable  tmsts 
estate,  it  is  often  a  matter  of  diflBculty  to  determine  which  of  the  iMffiSttitj^*** 
two  ought  to  be  considered  a  burden  upon  the  other.  The  case  of  ^^v"*^^^" 
security  titles  is  one,  but  not  the  only  example  of  the  difficulty,  the  rJLai 
Another  class  of  cases,  equally  perplexing,  is  that  of  an  entail  and  *^^*  ""i<i«^ 
a  trust  right  created  by  the  same  party,  and  subsisting  contem- 
poraneously. It  has  been  usual  to  regard  the  trust  as  the  subor- 
dinate right,  even  though  it  absorbs  the  entire  revenues  of  the 
estate  during  the  period  of  its  subsistence ;  and  this  view  seems 
the  more  consonant  with  principle,  for  the  entail  is  a  permanent 
interest  and  inheritable,  while  the  trust  is  in  ite  nature  temporary, 
and  is,  when  coupled  with  an  entail,  designed  in  most  cases  to  be 
ancillary  to  the  ultimate  settlement  of  the  succession.  This 
accordingly  was  the  view  taken  of  the  reciprocal  relations  of  two 
such  coincident  rights  in  the  Strathmore  succession  case,^  in  the 
ClanranaJd  case,'  and  in  WMUlan  v.  Campbell,^  But  in  Melville 
V.  Preston  *  the  trust  was  held  to  be  the  leading  title.  What  the 
Court  really  decided  was,  that  although  infeftment  had  been  taken 
on  a  deed  of  entail  after  the  settlor's  death,  the  trustees  were 
entitled,  in  virtue  of  a  power  to  that  effect,  to  complete  a  feudal 
title  to  the  estates, — and  it  is  clear  that  they  were  entitled  to  have 
their  right  perfected  by  sasine,  in  any  view  of  its  nature.  The 
Judges  seem  to  have  assumed  that  the  appropriation  of  the 
revenues  to  the  purposes  of  the  trust  was  sufficient  to  reduce  the 
right  of  the  heirs  of  entail  to  the  position  of  a  burden — a  ratio 
which  would  equally  apply  to  the  case  of  a  proprietor  whose  rents 

1  Strathmore  v.  S(rathmor^$  Tn,,  28  27  Jimel8d9,M<L.  &Rob.  646,  affirming 

Mttch  1881,  5  W.  ft  S.  170.  15  Sb.  54. 

*  fferriet,  Farquhar,  and  Co.  ▼.  Brown,  ^  MdviUe  v.  Pretton,  8  Feb.  1888,  16 
9  Maroh  1888, 16  Sh.  948.  Sb.  457,  affinning  29  Marob  1841,  2  Bob. 

*  IPMiOan  y.  CamfMl,  4  Marob  1881,  45.    See  also  DougUu  and  Co,  v.  GfUus- 
9  Sh.  551.    See  also  Macrae  v.  Macrae^  fbrd^  10  June  1825,  1  W.  &  S.  828. 
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are  absorbed  by  a  trttst  inter  vivas.  The  fact  that  in  Preston's  case 
the  right  of  entering  vassals  was  expressly  reserved  to  the  heirs  of 
entail  ought,  perhaps,  to  have  been  held  to  be  sufficient  evidence  of 
an  intention  to  give  the  heirs  of  entail  the  status  of  heritable 
proprietors  from  the  beginning. 
Extension  of  1778.  The  nature  of  a  truster's  radical  right  in  the  estate  may 

the  toraste^s*  ^  be  further  illustrated  by  a  variety  of  cases  in  which  it  has  been 
radical  right,  pccognised  iu  competition  with  other  rights ;  for  example,  in  ques- 
tions between  the  trustee  and  purchasers  *  or  borrowers  *  from  the 
granter,  or  adjudgers  of  his  interest ;  ^  in  questions  between  the 
granter  and  the  creditors  of  the  trustee ;  ^  and  in  questions  be- 
tween the  truster's  heirs-at-law  and  the  grantees  under  conveyances 
executed  by  the  truster  before  being  retrocessed.*  It  has  been 
decided  that  the  truster,  and  not  the  trustee  or  beneficiary  under 
a  trust  iiUer  vivos,  is  the  party  entitled  to  vote  in  the  election  of  a 
Member  of  Parliament.^  In  all  questions  as  to  the  right  of  pro- 
perty which  is  the  subject  of  the  trust,  the  truster,  if  he  retains  his 
radical  interest,  is  a  necessary,^  and  generally  the  only  necessary 
defender.^  The  truster's  heir  must  make  up  his  title  by  service ; 
and  unless  he  do  so,  the  radical  title  remains  in  the  hasreditcLS  jacens 
of  the  truster,  and  passes  to  the  next  heir.^ 
Powers  of  a  1779.  The  powers  of  the  truster  in  virtue  of  his  radical  right 

tog^oradSa  *re  as  extensive  as  those  of  the  proprietor  of  a  fee-simple  estate 
ri|ht  in  the      unburdened :  for  example,  he  may  sell :  *®  borrow  on  the  security  of 

estate  con-  x'     »  «/  »  •/  ^ 

▼eyed  in  trust,  the  estate ;  ^^  grant  leases,  unless  restricted  by  the  trust ;  ^  and  dis- 
pose of  the  vmiveTsitas  of  the  reversionary  estate  by  testamentary 
settlement  **  or  marriage-contract.^*  It  has  been  decided  that  he 
may  execute  an  entail  of  the  estate  by  direct  conveyance,  without 
the  intervention  or  consent  of  the  trustee.^^    The  truster  is  entitled 


^  Barhwi/r  v.  BtO,  25  Jan.  1831,  9  Sh. 
834. 

s  Lvndtay  v.  QUa,  27  Feb.  1844,  6  D. 
771. 

'  CampbeU  ▼.  Edderi%ne*8  Crs^t  14  Jan. 
1801,  M.  "  Adjudication,"  App^  No.  11. 

*  Paid  V.  M'Leody  20  May  1828,  6  Sh. 
826;  Gordon  v.  Cheyne,  5  Feb.  1824, 
F.C.  The  rule,  however,  is  otherwise 
in  the  case  of  latent  tmsts, — SommerviUe 
V.  Itedfeam,  1  June  1818,  5  Pat  707, 
reversing  M.  "  Personal  and  Beal,*'  App. 
No.  8 ;  DifigwaU  v.  M'ComUe,  June  1822, 
1  Sh.  463,  N.E.  481. 

^  JiTMiOan  v.  Campbell,  14  Aug.  1834, 
7  W.  &  S.  441. 

•  M'Ledd  v.  M*Kemie,  17  Nov.  1827, 
6  Sh.  77  ;  LoehkaH  v.  WingaU,  19  Feb, 
1819,  F.a 


7  BeU  V.  Maxtodi,  13  Dec.  1828,  7  Sh. 
198. 

^  MeiUam  v.  Olas^ford,  4  Dea  1851, 
14  D.  137. 

*  Broughtm  v.  Fraser,  8  March  1832, 
10  Sh.  418. 

^^  Sarbour  v.  Bdl,  supra. 

"  Innes  v.  InneSy  18  Dec.  1828,  7  Sh. 
206 ;  Lmdtay  v.  (?t2e8,  tupra. 

^'  As  to  the  powers  usually  given,  Bee 
MdvtUe  V.  Prtstorif  tupra. 

"  Renton  v.  Otrvan,  20  Dec  1883, 12 
Sh.  266. 

^^  Rerritij  Farquhar,  and  Co.  v.  Brown^ 
9  Maroh  1838,  16  Sh.  948. 

»  M'MiUan  v.  CampbeO,  14  Aug.  1884, 
7  W.  &  S.  441, 
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to  sue  and  defend  actions  regarding  the  estate/  a  right  which  also  oEApmLiv. 
belongs  to  a  bankrupt  whose  affairs  are  under  trust  in  virtue  of 
the  legal  diligence  of  sequestration.^  Finally^  he  has  the  right  of 
demanding  a  reconveyance  from  the  trustee  after  the  purposes  of 
the  trust  are  fulfilled  ; '  and,  after  retrocession  and  discharge,  his 
right  to  the  estate  cannot  be  challenged  by  the  creditors,  except  on 
the  ground  of  fraud.^  The  trustee  is  at  the  same  time  liberated  by 
the  force  of  the  reconveyance  from  all  his  engagements  to  the 
truster,  and  from  all  liabilities  to  third  parties  for  contracts  or 
transactions  subsequent  to  the  reconveyance.^ 

1780.  The  right  of  the  truster's  creditors  to  attach  the  estate  for  Natnie  of  the 
the  purpose  of  securing  the  reversionary  interest  depends  upon  the  (jS3S?a*crSi- 
consideration  whether  the  truster  is  effectually  divested.  Credi-  *<>»*»  the  re- 
tors  whose  rights  are  anterior  to  the  trust  are  entitled  to  claim  estate, 
the  benefit  of  the  trust  conveyance  at  any  time  before  the  final 
distribution  of  the  estate.  With  regard  to  creditors  whose 
rights  are  subsequent  in  date  to  the  constitution  of  the  trust,  the 
truster's  interest  is  the  measure  of  that  of  the  creditor.  If  the 
radical  title  remains  in  his  person,  the  reversion  may  be  attached 
by  adjudication  at  the  instance  of  subsequent  creditors  ;  ^  and  even 
where,  as  in  the  case  of  trusts  constituted  by  ex  fade  absolute  dis- 
position, the  truster  has  only  a  personal  right  to  demand  a  recon- 
veyance, that  right  is  still  heritable  and  adjudgable.  In  either 
case,  it  would  seem  that  a  subsequent  voluntary  conveyance  of 
the  reversionary  interest  to  a  trustee  for  the  benefit  of  postponed 
creditors  is  a  perfectly  competent  proceeding.^  If,  on  the  con- 
trary, the  truster  is  completely  divested,  which  can  only  happen 
when  his  residuary  interest  is  not  only  disposed  of,  but  taken  out 
of  his  possession  by  a  delivered  conveyance  of  the  reversionary 
interest  to  beneficiaries  followed  by  possession,^  then,  as  the  granter 
can  no  longer  qualify  either  a  title  to  or  an  interest  in  the  estate, 
it  is  necessarily  and.  effectually  placed  beyond  the  reach  of  his 
creditors.® 


^  BdL  T.  MoaBmOLy  MeiJdam  v.  GUus- 
ford,  supra.  Bee  Thx>mUm  v.  ThorrUonj 
25  Nov.  1845,  8  D.  87 ;  Meggett  v. 
Campbdl,  4  June  1838,  11  Sh.  675. 

'  King  v.  WieUmd,  25  Afay  1858,  20 
D.  960  ;  Maehemie  v.  Smith,  26  June 
1861,  2S  D.  1201.  * 

*  Walker  v.  BmcKana/n,  Kennedy,  and 
Co.,  11  Dec.  1857,  20  D.  267 ;  MarUn 
V.  Tlunns,  8  Dec  1856, 15  SK  227. 

4  See  WhyU  ▼.  Knox,  26  May  1858, 
20  D.  970. 

>  See  WUionY.  Alexander,  M.  13,968  ; 
12  Aug.  1807,  5  Pat.  182. 

*  CamjMl  ▼.  Sdderline*8  Crs.,  eupra; 


Merries  v.  BumeU,  20  Not.  1846,  9  D. 
Ill ;  Barbour  v.  M'Miwn,  7  July  1826, 
4  Sh.  806,  N.E.  813 ;  Benton  ▼.  Oirvan, 
20  Dec  1883,  12  Sh.  266. 

7  Shaw's  BeU'8  Com.  p.  851. 

^  TurnbuU  v.  Tawte,  15  April  1825,  1 
W.  &  S.  80;  FaiHiev.  Perguton,  11 
July  1827,  5  Sh.  937,  N.E.  871 ;  Cflobe 
Inaurance  Co,  v.  Murray,  15  Deo.  1854, 
17  D.  217 ;  Graham  v.  Forbes,  5  Mar. 
1829,  7  Sh.  543. 

*  Wright  y.  HarUy,  2  June  1847,  9  D. 
1151 ;  SmiUm  v.  Tod,  12  Dec  1839,  2 
D.  225. 
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and  diligence 
begun. 


SECTION  II. 
Payment  of  the  Truster's  Debts. 

1781.  It  is  not  proposed  to  enter  on  any  question  connected 
with  bankruptcy  or  the  accession  of  creditors,  but  only  to  notice 
such  duties  of  the  trustee  in  relation  to  creditors  as  depend  on  the 
will  of  the  truster  and  result  from  the  acceptance  of  the  trust  by 
the  trustee.  The  first  duty  of  the  trustee  is  the  completion  of  a 
title,  the  obtaining  the  assent  of  creditors  in  so  far  as  practicable, 
and  the  institution  of  proceedings  for  cutting  down  or  vacating 
illegal  preferences  and  the  diligence  of  creditors  pursuing  separate 
measures.  The  trustee  must  satisfy  himself,  at  his  own  risk,  as  to 
the  validity  and  extent  of  his  constituent's  title  to  the  estate; 
taking  care,  for  example,  if  the  truster's  interest  is  limited  to  a 
liferent,  not  to  pay  dividends  or  to  incur  obligations  beyond  the  value 
of  the  income.  Sometimes  a  trust  contemplates  the  raising  of  a 
fund  by  policies  of  life  assurance,  the  premiums  being  payable  out 
of  the  revenues  of  the  estate.  In  this  case  the  trustee  may  safely 
undertake  the  duty  of  receiving  and  distributing  the  fund,  and 
keeping  up  the  policies  in  so  far  as  the  rents  are  sufiScieut  for  the 
purpose.  But  he  will  be  liable  to  the  fiar  or  next  heir  for  any 
intromissions  with  the  rents  after  his  constituent's  decease,  the 
plea  of  bona  fide  possession  being  inapplicable  to  the  casa^ 

1782.  The  duties  next  incumbent  upon  the  trustee  are  those  of 
realising  the  moveable  estate,  and  bringing  the  heritage  to  sale  by 
public  auction.  By  his  title  as  legal  proprietor  of  the  estate  the 
trustee  is  clothed  with  all  usual  and  necessary  powers  of  admini- 
stration, so  that  he  may  pursue  and  defend  actions  on  behalf  of  the 
insolvent  without  the  consent  of  the  latter,*  and  may  accept  or 
renounce  leases  or  heritable  succession  in  which  the  insolvent  had 
an  intei*est^ 

1783.  With  respect  to  prohibitory  diligence,  the  duties  of  the 
trustee  will  be  regulated  by  the  provisions  of  the  Bankruptcy 
Statutes  of  1856,  relating  to  arrestments  and  sales  of  heritable  pro- 
perty. By  the  12  th  section  of  the  general  Bankruptcy  Act,^  all 
arrestments  or  poindings  used  within  sixty  days  before  or  four 
months  after  notour  bankruptcy  are  to  be  ranked  pari  passu, 
among  which  are  included  arrestments  on  the  dependence,  pro- 
vided the  proceedings  are  completed  without  undue  delay.    Credi- 

1  Juitiee  V.  Host,  21  Nov.  1829,  8  Sh.  ^  WUliamton  ▼.   JohnstonCj  23    Dec. 

108.  1848,  11  D.  882. 

s  Carriek  v.  ffutehison,  11  Jane  1844,  «  19  and  20  Vict,  wp,  79,  §  12. 
6  D.  1148, 
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tors  producing  liquid  grounds  of  debt  in  a  furthcoming,  or  other  oraftir  uv. 
action  relative  to  the  subject  of  arrestment  or  poinding,  may  be 
ranked  as  if  they  had  executed  diligence ;  and  creditors  who  have 
already  obtained  payment  may  be  compelled  to  refund..  Arrest- 
ments used  subsequently  to  the  expiration  of  the  statutory  period 
of  four  months  give  security  only  over  the  reversion.  Inhibition 
may  be  discharged  by  bringing  the  property  to  a  judicial  sale,  or 
by  means  of  an  adjudication  in  the  name  of  the  trustee  on  behalf 
of  the  creditors,  or  by  a  joint  adjudication  in  name  of  the  creditors 
themselves.^  The  accession  of  an  inhibiting  creditor  is  not  a  suffi- 
cient authority  to  the  trustee  to  proceed  with  a  private  sale  unless 
the  preference  be  expressly  discharged.^  By  the  Act  19  and  20 
Vict,  cap.  91,  purchasers  at  judicial  sales  are  empowered  to  consign 
the  purchase-money  in  bank  for  behoof  of  all  having  interest. 
Arresters  of  the  equitable  interest  under  a  testamentary  trust  are 
not  bound  by  the  rules  of  diligence  which  are  applicable  to  trusts 
for  behoof  of  creditors.' 

1784.  Where  a  trustee  is  empowered  to  decide  as  an  arbiter  Tmstee  may 
upon  the  validity  of  claims,  or  to  determine  questions  of  preference,  ^ dSffequSl 
he  must  be  guided  by  the  rules  of  bankruptcy.    But  while  the^^o'"^- 
Court  will  endeavour  as  far  as  possible  to  withdraw  the  rights  of 
creditors  from  the  caprice  of  the  trustee,  it  will  not  review  his 
deliverance  on  the  merits,  if  he  has  been  lawfully  invested  with  the 
powers  of  an  arbiter.     It  will  be  the  duty  of  the  trustee,  in  any 
event,  to  act  upon  strictly  legal  considerations,  taking  legal  advice 
when  necessary. 

1786.  The  trustee  is  bound  by  the  law  of  the  contract  to  lodge  Liability  of 
all  monies  received  on  account  of  the  trust  in  bank,  in  a  separate  lomsuid 
account.^    If  the  funds  appropriated  to  the  payment  of  a  current  brewhof  tnwt. 
dividend  are  retained  by  the  trustee  in  his  own  hands,  and  he  fails, 
it  would  seem  that  the  loss  falls  exclusively  upon  those  creditors 
who  have  not  already  received  payment,  and  that  they  will  not  be 
entitled  to  an  equalising  dividend  out  of  funds  afterwards  re- 
covered.*^   The  trustee  will  be  personally  responsible  for  dividends 
which  he  may  have  omitted  to  pay  to  a  creditor  whose  claim  has 
not  been  formally  disallowed.^ 

1786.  In  the  case  of  a  trust  inter  vivos  the  estate  is  vested  in  voluntary 
the  trustee  for  the  benefit  of  all  the  creditors  in  debts  contracted  SS^  tS'w 

fit  of  existing 

1  See  19  ttDd  aO  Viot.,  eaip.  91,  as  to  618.    See  16  D.  1080  ;  Act  of  Sederunt  creditors  only. 

■ales  and  adjudioations  in  bankmptoy.  1662. 

•  Mwnro  v.   ChrdotCs  On.,  1777,  M.  *  Maefarlane  v.   Oramtoun,  12  Dec 
•*  Inhibition,"  App.  No.  1.  1828,  2  Sh.  678,  N.E.  496. 

*  Oiobe  Imufwue  Oo.  v.  Mackenzie,  6  >  BeU's  Com.  1181,  6th  ed.  ii  508. 
Ang.  1860,  7  Bell,  296 ;  affirming  11  D.  «  Ure  v.  J^jfrey,  2  Sh.  646,  K.E.  546  ; 

21  June  1825, 1  W.  &  a  566. 
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oHAPTiBUY.  prior  to  the  date  of  execution ;  ^  consequently,  it  is  not  a  good 
defence  to  a  claim  made  at  any  time  before  the  final  distribution 
that  the  creditor  had  not  given  in  his  accession.^  Postponed 
creditors  may  attach  the  reyersionary  interest  by  adjudication 
directed  against  the  truster  or  his  heirs — not  against  the  trustee.' 
If  the  reversion  has  been  disposed  of,  they  have  no  remedy  against 
the  estate.^  In  trusts  constituted  by  testamentary  settlement  for 
payment  of  twenty  sliillings  in  the  pound  on  debts  already  dis- 
charged, the  direction  has  been  held  to  include  all  debts  incurred 
prior  to  the  testator's  death,  and  there  is  no  lapse  though  a 
creditor  die  before  the  testator.'*  Sickbed  and  funeral  charges 
and  mournings  are  preferable  debts  at  common  law.^ 

1787.  Trusts  for  the  payment  of  debts  already  discharged  seem 
to  be  subject  to  the  same  rules  of  interpretation  as  onerous  trusts 
for  behoof  of  creditors.  Thus,  where  a  truster  burdened  his  heri- 
table estate  with  payment  of  "  all  just  and  lawful  debts  contracted 
by  the  said  A.  B.,  my  son,  and  resting  owing  at  his  death,  in  so  far 
as  these  debts  shall  not  be  extinguished  during  my  life,"  the  estate 
was  held  to  be  burdened  with  all  debts  of  whatever  nature  due  by 
the  son,  including  the  debts  of  the  truster  himself,  for  which  the 
son  was  only  liable  mbsidiarieJ  And  where  a  party  who  had 
been  in  indigent  circumstances,  but  afterwards  came  into  an  estate, 
conveyed  it  to  trustees  with  a  direction  to  pay  all  debts  for  which 
she  was  "  bound  in  law  or  equity  or  in  conscience,"  the  Court  held 
that  this  would  include  a  recompense  for  aliment,  as  this  was  a 
debt  for  which  the  truster  was  under  a  natural  obligation  to  grant 
a  recompense.^  In  another  case,  the  debtor's  widow  had  assigned 
the  surplus  rents  of  her  own  estate  to  trustees  for  behoof  of  her 
husband's  creditors,  on  the  understanding  (which  was  not  expressed 
in  the  deed  of  assignment)  that  the  debts  would  be  paid  off  in  five 
years.  It  was  held  notwithstanding  that  the  creditors  were 
entitled  to  apply  the  rents  in  extinction  of  their  claims,  until  the 


^  Unlike  a  private  trustee,  who  may 
pay  primo  venierUi  ;  eee  CSiapter  LXIII., 
SectUmllL 

>  Inne$  v.  JSimwO,  1794,  BeU's  Fol.  Ca. 
27  and  8. 

*  Barbowr  ▼.  M*M%nn,  7  July  1826,  4 
Sh.  806,  N.E.  818;  fferriei,  Farquhar, 
amd  Co.  ▼.  Burnet,  20  Nov.  1846, 9  D. 
111. 

'  See  MachemU  v.  Smith,  26  June 
1861,  28  D.  1201  ;  TumJMl  v.  TwnibuWs 
Trs,,  16  April  1825,  1  W.  &  S.  80; 
Wright  ▼.  Harieyt  2  June  1847,  9  D. 
1151. 

*  Cooper  V.  Mackende,  18  Jan.  1860, 


22  D.  880  ;   Wat$on  v.  Jokruton,  10  April 
1848,  6  Bell,  245. 

*  WAtter  V.  Alexander,  15  Feb.  1859, 
21  D.  509  ;  Olau  v.  Weir,  28  Nov.  1821, 
1  Sh.  163,  N.E.  156 ;  Douglat  v.  ATOy- 
moni,  11  Dec  1802,  Hume,  454. 

'  StvaH  V.  CampMl,  6  Feb.  1852, 14 
D.  448. 

^  Boiton  V.  Newlandt*  Tn.^  17  Jan. 
1822,  1  Sh.  244,  N.E.  282.  See  the 
following  English  cases  on  this  class  of 
trusts: — Turner  v.  ifotttn,  7  De  Ges, 
M<N.  &  6.  429;  Sowerb^t  TmU,  2 
K.  &  J.  638;  PhiUp9  v.  Philips,  8 
Hare,  281. 
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whole  debts  had  been  paid  off.^    Where  trustees  have  power,  ohaftibuv. 
either  by  express  grant  or  by  implication,  to  sell  heritage  for  the  Xmstee  bound 
purpose  of  paying  ofiF  debts  aflecting  the  estate,  it  is  their  duty  to  ^wMNrfsale 
execute  the  power,  and  not  to  allow  the  debt  to  remain  a  burden  if  necessary, 
upon  the  property.* 

1788.  As  to  the  effect  of  a  trust  for  payment  of  debts  in  inter-  whether  a 
rupting  prescription,  the  principle,  which  is  the  same  in  both  parts  ^^^'£bt8 
of  the  United  Kingdom,  is  very  distinctly  stated  by  Mr.  Lewin,'>°*?"™P*«P"" 
who  observes,  that  while  a  trust  will  not  revive  a  debt  barred  by 

the  Statute  of  Limitations,^  yet,  if  the  debt  be  not  barred  when  the 
trust  comes  into  operation,  the  Statute  will  not  run  afterwards ; 
for,  as  was  observed  by  the  Court  in  Huglies  v.  Wynne,  it  is  not  to 
be  inferred  that  a  man  abandons  his  debt  because  he  does  not 
enforce  his  claim  at  law,  when  he  has  a  trustee  to  pay  for  him.'' 
In  the  case  of  Ettles  v.  Robertson?  where  the  amount  of  a  bill  debt 
was  specified  in  the  deed  of  trust,  it  was  held  that  the  sexennial 
prescription  had  been  interrupted  by  the  debtor's  acknowledgment ; 
but  in  the  later  case  of  Blair  v.  Home}  where  the  names  of  the 
creditors  only  were  specified  in  the  deed  of  trust,  without  mention 
of  particular  debts,  and  payment  was  to  be  made  by  two  instal- 
ments at  intervals  of  twelve  and  twenty-four  months,  the  Court 
repelled  the  plea  of  interruption  of  prescription  in  an  action  against 
the  trustees  founded  on  promissory  notes  on  which  prescription 
had  not  run  at  the  commencement  of  the  trust.  In  consequence 
of  this  decision,  creditors  on  bill  debts  of  old  standing  cannot  be 
recommended  to  become  parties  to  private  deeds  of  arrangement 
or  composition  contracts,  unless  they  obtain  an  acknowledgment 
under  the  hand  of  the  debtor  or  his  trustee  amounting  to  an 
effectual  reconstitution  of  the  debt. 

1789.  After  the  purposes  of  the  trust  have  been  fulfilled,  the  Beversionanr 
truster  is  entitled,  in  virtue  of  his  reversionary  interest,  to  call  Suster  and 
upon  the  trustee  to  denude  in  his  favour ;  and  his  right  may  be  ^J^jJ^°' 
adjudged  by  posterior  creditors.    If  the  trustee  should  defer  or 

should  become  disabled  from  proceeding  with  the  execution  of  the 
trust,  there  is  a  clear  interest  both  in  the  truster  and  the  creditors 
to  enforce  the  fulfilment  of  the  trust  purposes  by  other  means ; 

1  Rwnddl  and  Co,  v.  Montgonurie,  15  809 ;  CraUam  v.   OuUon,  8  Beav.   1,  9 

April  1825,  1  W.  &  S.  112,  revendng  L.  J.   Ch.   819 ;  Hargrea/vet  v.    Miehell, 

2Sh.207,  N.K  184.  6  Mad.  826;  Fertjut*  Eaart.   v.  (Tore,  1 

>  Graham  v.  QrahavCt  Tra.,  21  Dec.  Sch.  &  Lef.  107. 

1850,  18  D.  420.  "  EttU*  v.  RohtiUim,  15  Feb.  1888,  11 

>  Lewin  on  Trusts,  9th  ed.  p.  571.  Sh.  397. 

«  Bvrke  v.  Jom9,  2  V.  &  B.  275,  where  ^  BUwr  ▼.  Home,  30  Nov.  1858,  21 

aU  the  cases  are  collected.  D.  45. 

■  Uugku  ▼.    Wywne,  1  T.  A  B.  807, 
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which  may  be  accomplished  ^  either  by  procuring  the  appointment 
of  a  judicial  factor,  or  by  obtaining  judgment  in  a  declarator 
decerning  the  trustee  to  convey  to  a  purchaser,  or  to  another  trus- 
tee to  be  nominated  by  the  constituents.^  As  regards  the  heritable 
estate,  if  the  title  has  been  entirely  taken  out  of  the  truster  (which 
seems  to  be  the  effect  of  an  ex  fade  absolute  conveyance),  a  recon- 
veyance or  adjudication  will  be  necessary  to  reinvest  the  granter ; 
but  a  trust  declared  in  gremio  of  the  deed  is  r^arded  as  a  real 
burden,  which  may  be  extinguished  by  discharge,  the  grantor's 
title  meanwhile  standing  complete  on  his  previous  investiture.' 

1790.  A  trustee  for  creditors  denuding  in  favour  of  a  truster 
who  is  insolvent  is  guilty  of  a  fraud  upon  his  constituents,  and 
renders  himself  liable  to  an  action  of  damages  at  the  instance  of 
any  creditor  whose  claim  has  been  neglected ;  the  damage  being 
measured  by  the  amount  which  the  pursuer  might  have  recovered 
had  the  trust-estate  been  made  available  to  him.^ 


1  See  AUan  v.  MPOrae,  1792,  BeU's 
Oct.  Ca.  688 ;  E.  of  Lauderdale  v.  E.  of 
Fife,  9  Mar.  1830,  8  Sh.  676. 

'  The  foUowing  statement  of  the  rights 
of  posterior  creditors  claiming  the  rever- 
doD  is  taken  from  page  85  (7th  ed.)  of 
the  1st  ToL  of  the  Commentaries  : — "  1. 
If  the  trost  is  sneh  as  to  leave  no  fee  in 
the  truster,  his  subsequent  oreditors  wiU 
have  no  share  in  the  trust-estate.  2. 
Where  a  trust  is  created  for  payment  of 
prior  debts,  and  the  conveyanoe  of  the 
residue  to  certain  persons  in  such  shares 
as  the  truster  ahaU  i^point,  it  is  held 
that  subsequent  creditors  may  be  intro- 
duced by  a  supplementary  trust-deed,  or 


that  the  trustees  making  advances  to  the 
truster  have  right  to  withhold  the  estate 
till  indenmified.  And  so,  8.  A  trust 
created  for  the  purpose  of  paying  off 
debts  and  raising  money  for  oertain  pur- 
poses was  held  to  leave  in  the  truster  bo 
much  of  his  original  estate  as  to  authorise 
the  trustees  to  take  credit  in  aooounting 
for  having  in  the  oourse  of  their  admini- 
stration paid  a  creditor  holding  certain 
bills  due  by  the  truster." 

s  CamfMl  v.  EddeflM$  On,,  1801,  M. 
"  Adju(tication,"  App.  No.  11. 

*  Mackenzie  ▼.  Thameon,  12  Nov.  1846, 
9  D.  86. 
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CHAPTER  LV. 

TRUSTS  FOE  SALE  AND  POWERS  OF  THE  TRUSTEES. 


1.  Duties  of  Trustees  fob  Sale. 

2.  Power  to  grant  Titles  and  to 

DiscHAROE  Purchasers. 


3.  Purchases  of  the  Trust-Estate 
BY  Trustees. 


SECTION  I. 


Duties  of  Trustees  fob  Sale. 

1791.  The  subject  of  the  constitution  of  powers  of  sale  need  Conatitution  of 
not  be  here  discussed.    These,  when  intended  for  the  benefit  of  the  ^^"® 
donee  of  the  power,  e,g.,  in  the  case  of  powers  of  sale  in  heritable 
securities,  must  be  constituted  by  express  grant.     But  in  the 

case  of  a  disposition  in  trust  a  power  of  sale  may  be  raised  by 
implication,  on  the  principle  that  all  powers  necessary  for  the 
accomplishment  of  the  purposes  of  the  trust  are  comprehended  in 
the  conveyance. 

1792.  As  to  sales  of  moveable  property  under  trusts,  it  does  not  Pow  not  re- 
appear to  be  necessary  that  an  express  power  should  be  granted,  21^^nwv^* 
the  trustee  being  entitled  to  sell  by  private  bargain,  at  his  own  *^^^*^fJK|! 
discretion,  for  the  purpose  of  investing  the  pi-operty  of  the  trust  on 
suitable  security.    The  disposal  of  moveable  property  under  trust, 

even  when  brought  under  judicial  management,  is  very  much  a 
matter  of  discretion,  the  direction  of  the  Act  of  Sederunt  1730  ^ 
being  that  the  factor  shall  *'  manage  or  dispose  of  such  moveables 
according  to  the  rules  of  law,  and  as  prudence  requires,  for  the 
benefit  of  the  proprietor  and  all  having  interest."  ^ 

1793.  The  Court,  it  is  conceived,  would  not  now  entertain  a  Diacretionarv 
petition  at  the  instance  of  trustees  for  authority  to  sell,  thoug  h,  51^2^1^'^      ' 
where  a  doubt  exists  as  to  whether  such  a  power  has  been  given  ?*S]^*f4  ^^  * 
by  the  truster,  it  might  be  cleared  in  a  declarator.'  Judicial  factors 


^  Act  of  Sederant  18  Feb.  1780,  Alex, 
ed.  p.  61. 

s  See  A,B.,  21  Deo.  1848,  21  Jnr.  78 ; 
DalgLiah,  18  Feb.  1849, 11 D.  1080 ;  Pet. 
Undtay,  10  Maich  1849, 11  D.  1080.  As 
to  the  authority  of  orediton,  lee  Wood  v. 
Am^nOher,  6  D.  291,  4  D.  1868. 

'  See  the  atudogons  case  of  Kirdoeht 
7  Dec  1859,  22  D.  174.  Where  trustees, 


whose  power  of  sale  wm  doubted,  sold 
estate  on  their  own  responsibilityjand  after- 
wards applied  to  the  Court  for  a  oonfirma- 
tion  of  the  contract  of  sale,  tiie  i^lioa- 
tion  was  refosed,  the  Court  being  of 
opinion  that  it  had  no  such  dispensing 
power, ~C%ne  Petr.,  5  June  1894,  81 
S.L.B.  692. 
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cHAmHLv.  upon  trust-estates  are  not  entitled  to  exercise  powers  of  sale  of 
heritable  property  at  their  own  discretion,  but  authority  is  always 
granted  on  special  application,  where  the  realisation  of  the  property 
is  necessary  for  the  execution  of  the  purposes  of  the  trust,^  or 
where  it  is  necessaiy  to  save  the  estate  from  injury  by  diligence,* 
or  otherwise.'  For  the  better  protection  of  the  beneficiary's  in- 
terest, the  rule  has  been  laid  down  that  sales  of  heritage  under  the 
authority  of  the  Court  must  be  by  public  roup.*  Curators,  or 
guardians  for  minors  or  persons  under  legal  incapacity,  will  not  be 
authorised  to  sell  heritable  estate,  unless  the  sale  is  considered 
necessary  for  the  purpose  of  providing  for  immediate  maintenance,^ 
or  to  protect  the  estate  from  being  carried  off  by  diligence,*  or  for 
the  fulfilment  of  existing  contracts.^ 
jESxeicise  of  1794.  Bankruptcy  ^  or  sequestration  ^  does  not  extinguish  the 

^en'to^h^*  powers  of  Sale  of  heritable  creditors ;  but  if  the  heritable  creditors 
table  creditors,  defer  the  execution  of  such  powers,  the  general  creditors  may,  at 
a  meeting  called  for  the  purpose,  resolve  that  the  trustee  shall 
dispose  of  the  heritable  estate  by  public  sale,  or  bring  it  to  a 
judicial  sale ;  the  upset  price  and  the  conditions  of  roup,  in  the 
former  alternative,  being  determinable  by  the  trustee,  with  the 
consent  of  the  commissioners ;  or  the  trustee  may,  with  concur- 
rence of  a  majority  of  creditors  in  number  and  value,  and  of  the 
heritable  creditors,  if  any,  and  of  the  accountant,  sell  the  estate  by 
private  bargain,  on  such  terms  as  may  be  fixed,  with  concurrence 
of  those  parties.^^  The  institution  of  a  ranking  and  sale,^^  or  of  a 
multiplepoinding,  does  not  operate  as  an  interruption  to  a  sale  by  a 
heritable  creditor  under  a  power ;  but  it  would  seem  that  litigiosity 
is  a  sufficient  ground  for  interpelling  a  trustee  vested  with  a  dis- 
cretionary power  from  putting  it  in  force." 

1796.  Sales  of  entailed  property  charged  with  debt,  under  the 


1  Seeilv;(2Petr.,5Feb.l856,18D.487. 

3  FuOarton,  19  June  1884, 12  Sh.  750  ; 
FeryutM,  14  Jan.  1836,  14  Sh.  213; 
Cteugh,  17  July  1841,  3  D.  1261 ;  Arthur, 
80  June  1846,  8  D.  948. 

*  MvUer  v.  Diieon,  11  Feb.  1864,  16 
D.  636. 

^  GaaeB  of  Auld  and  Arthur,  tupra, 

s  Innes,  17  July  1846,  8  D.  1211 ; 
M<me,  12  Feb.  1869,  21  D.  486 ;  Lindsay, 
.17  Feb.  1867, 19  D.  456. 
.  «  Dunbar  Petr.,  7  July  1847, 9  D.  1426 ; 
Wood,  16  March  1856, 18  D.  732  ;  and  see 
the  older  cases  of  Vere,  1804,  M.  16,389  ; 
Finlay9on,  22  Deo.  1810,  F.a 

7  CrighUm,  13  Feb.  1867,  19  D.  429 ; 
ffavidns,  24  June  1848,  10  D.  1408; 


KirHand,  6  Jane  1848,  10  D.  1232; 
Alexander,  26  June  1867,  19  B.  888. 

B  Dunlop  V.  Marshall,  19  Jan.  1821, 
Hume,  666,  F.G. 

*  19  and  20  Yict,  cap.  79,  %  112  and 
118. 

10  19  and  20  Vict.,  cap.  79,  §§  114  and 
116.    See  Beveridge  v.  WiUon,  17  Jan. 

1829,  7  Sh.  279  ;  Kerr  ▼.  Wood,  3  March 

1830,  8  Sh.  628  ;  MdviUe  v.  PaUrson,  1 
June  1842,  4  D.  1311. 

u  Simmm  v.  Orahawk,  26  Nov.  1831,  10 
Sh.  66;  BdlY,  Oordon,  24  Feb.  1888, 16 
Sh.  667 ;  JRoberteon,  ▼.  Ferrier,  12  Dec 
1883, 12  Sh.  208. 

"  See  Enk.  2,  12,  66  ;  Cheyne  y.  Cfa- 
mervfi'«  2Vf.,  19  Jan.  1831,  9  Sh..302. 
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powers  conferred  by  the  25th  section  of  the  11  and  12  Vict,  cap.  ^hactelv. 
36,^  must  be  carried  through  at  the  sight  of  the  Court  of  Session,  sdesofiieri- 
who  are  empowered  to  select  such  portions  of  the  estate,  other  SSdSr^*** 
than  the  mansion-house,  offices,  and  policies,  as  they  may  consider  ^^J^^?*"**" 
most  suitable  to  be  sold  for  the  purpose  of  paying  off  the  debt,  and 
to  settle  the  terms  of  the  conveyance  and  the  price;  it  being: 
declared  that  the  purchaser  shall  have  no  interest,  concern,  or 
responsibility  as  to  the  application   thereof.     It  has  been  held 
that  the  powers  of  sale  given  by  the  Entail  Amendment  Act  are 
applicable  to  the  case  of  an  entailed  estate  charged  with  debt 
under  the  authority  of  a  private  Act  of  Parliament  containing  pro- 
visions for  clearing  off  debt  by  instalmenta^ 

1796.  It  is  impossible  to  lay  down  rules  as  to  the  circumstances  Tnutoes  en- 
in  which  trustees  will  be  justified  in  executing  a  discretionary  o^^^^^^y 
power  of  sale ;  nor  is  it  necessary  to  do  so,  since  trustees  holding  for  ****y|^  * 
a  discretionary  power  are  themselves  the  judges  of  the  necessity 
of  using  it,  and  they  will  be  protected  in  the  exercise  of  their 
discretion  if  they  act  in  good  faith.'    It  would  seem  that  a  power 
of  sale  may  be  exercised  by  a  majority  of  the  trustees,  and  that  the 
consent  of  the  entire  body  is  not  necessary.^    Where  one  of  two 
trustees,  under  a  voluntary  trust-deed  for  payment  of  creditors,  had 
attended  the  sale  and  made  an  offer  for  the  property,  which  was. 
not  accepted,  he  was  held  barred  from  pleading,  in  an  action  against- 
his  co-trustee,  that  the  sale  was  invalidated  in  consequence  of. 
his  having  refused  to  interpone  his  consent  to  the  transaction.^ 
Trustees  may  grant  a  commission  to  a  factor  to  carry  through  a  Trust  for  Bale 
sale,  with  a  power  to  convey ;  and  the  purchaser  cannot  object  to  ^^  through 
this  as  a  del^ation,  for  the  mandate  is  itself  an  execution  of  the  *  ^*<^^' 


1  AJio  88  Geo.  iit.,  c  60 ;  aa  to  which 
see  laiwrit  v.  Lawrit^  M.  ^*  Public  Borden," 
App.  No.  2,  2  Dow,  556 ;  Maleolm  v. 
Maleolwi,  4  Dec.  1821,  1  Sh.  188,  N.E. 
174 ;  Baird  v.  Neill,  12  June  1885,  18 
Sh.  927. 

'  MaekenaAey.  Maekensie,  7  June  1849, 
11  D.  1115  ;  see  MeUdam  ▼.  Gla^rford,  4 
Dec.  1851,  14  D.  187. 

>  CUOand  v.  Brodu,  20  Nov.  1844,  7 
D.  147  ;  Mitckdl  v.  MadcMLay,  9  Feb. 
1842,  4  D.  684.  VHien  the  power  is  dU- 
ereUcmary,  the  purehaeer  cumot  chaUenge 
the  trustee's  title.  Thus,  in  a  deed  of 
tmrt  for  payment  of  debts,  it  was  declared 
tliat  if  for  any  reason  whatever,  in  the 
opinion  of  the  trustees,  a  sale  should  be- 
oome  necessazy,  they  were  authorised  to 
aeU.  The  purchaser  objected  that  the 
amount  of  the  ineumbiancea  would  not 


justify  a  sale  of  the  entire  estate  ;  but  the 
Vice-chancellor  Shad  well  said,  ~"  The 
general  language  of  the  testator  has 
made  it  plain  that  the  power  of  sale 
depeods  upon  the  opinion  of  the  trustees 
that  a  siJe  is  necessary  ;  and  the  fact  that 
they  did  think  it  necessary  will  be  proved 
by  their  executing  the  conveyance  to  the 
purchaser," — Jiendlaham  t.  Meux,  14 
Sim.  249,  257. 

*  Fleming  v.  Campbell,  25  June  1845, 
7  D.  985 ;  Darlings,  Adamton,  24  Feb. 
1887,  15  Sh.  672  ;  but  see  contra,  SeoU  v. 
Beid,  16  Feb.  1822,  1  Sh.  832,  N.E.  808. 
A  power  of  sale  may  be  exercised  by  tur- 
xnving  trustees  whether  at  common  law  or 
under  the  Trustee  Act,  1861  (Chapter  LL, 
Sections). 

»  Briabane'8  Tr$.  v.  Orawford,  8  Feb. 
1826,  4  Sh.  422,  N.E.  427. 
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Beneficbury  not 
entitled  to  in- 
teffen^ 


oHAfTBELT.  trust.^  WhoTe  the  factor  has  power  to  sell,  but  not  to  dispone,  the 
trustees  will  be  bound  to  grant  a  title  or  to  pay  damages.'  Trustees 
expressly  enjoined  to  sell  must  proceed  with  reasonable  despatch, 
and  not  hang  up  the  trust  by  bringing  actions  to  ascertain  the 
sufficiency  of  their  title  to  the  property.' 

1797.  In  trusts  to  sell  for  the  benefit  of  creditors,  the  consent  of 
the  granter  is  sufficiently  given  by  his  subscription  of  the  trust- 
deed  ;  and  he  will  not  be  permitted  to  control  the  discretion  of  the 
trustee  as  to  the  terms  of  the  sale,^  still  less  to  stop  the  proceedings 
by  intimating  his  intention  to  recall  the  trust,  and  to  make  other 
arrangements  for  paymenf^  The  beneficiary,  as  a  rule,  cannot 
stop  the  execution  of  a  power  ;^  nor  can  a  non-acceding  creditor 
who  has  neither  attached  the  estate  nor  interpelled  the  trustees  by 
diligence  prevent  the  trustee  of  the  acceding  creditors  from  put- 
ting the  heritable  estate  up  to  auction.^  But  any  abuse  of  powers 
of  sale  by  trustees  or  creditors  may  be  restrained  by  the  Court^ 
On  this  principle  interdict  has  been  granted  to  prevent  an  un- 
necessary sale  of  lands,  where  the  property  already  disposed  of  had 
realised  a  sufficient  sum  to  pay  all  debts;*  and,  in  another  case,  to 
prevent  a  sale  being  carried  through  by  a  preferable  creditor  at  an 
insufficient  upset  price,  to  the  injury  of  postponed  creditors.^^ 
Sales  at  the  in-  1796.  In  the  powers  of  sde  granted  in  heritable  securities  it 
tow  murtTe**"  was  usual  to  Stipulate  that  the  sale  should  be  by  public  roup ;  and 
bypnUicroap.  this  condition  was  made  matter  of  style  by  the  Heritable  Securities 
Act,  1847  (now  incorporated  in  the  Titles  to  Land  Act,  1868), 
which  declares  that  a  simple  power  of  sale  shall  have  the  same 
effect  and  operation  as  a  special  provision  to  the  effect  that,  on 
failure  to  repay  the  principal  and  interest  within  three  months 
after  a  requisition,^^  it  should  be  lawful  to  the  grantee  to  sell  and 
dispose  of  the  lands,  in  whole  or  in  lots,  by  public  roup  at  Edin- 


1  Innes  ▼.  BniTi  Tn,,  22  Jone  1822, 
1  Sh.  618,  K.E.  479  ;  oontnoy  to  the 
KngHwh  nile,~8ee  Lewin,  9th  ed.  p.  482. 

'  Thmnoi  y.  IFoOer**  Trt.^  4  Joly 
1829,  7  Sh.  828 ;  4  Dec  1882,  11  Sh. 
162. 

'  DarUng  v.  Adanuon,  24  Feb.  1847, 
15  Sh.  672;  8coU  y.  Thornton,  6  Dec 
1854,  17  D.  124;  OffUvi^s  Leg.  y. 
ffamUion,  10  Dec  1888,  12  Sh.  189. 

«  Colder  y.  Omy,  16  Dec  1828,  2  Sh. 
582,  N.E.  600. 

*  /fines  y.  /fines,  18  Deo.  1828,  7  Sh. 
206. 

•  £eUy  y.  7%MMon,  19  Dec  1840,  F.O. 
7  8uMn  ond  Co.  y.  Smith,  24  June 

1829,  7  Sh.  790  ;  Kerr  y.  Oraham'i  TW., 


17  Noy.  1827,  6  Sh.  78 ;  21  Dec  1827, 
6  Sh.  270. 

>  JR088  V.  BguUaiUe  Loan  Co.,  23  Deo. 
1826,  6  Sh.  192,  N.B.  178  ;  MqfiU  y. 
Cfttlderhead,  16  June  1825,  4  Sh.  96, 
N.E.  98  ;  M'Dowd  y.  MiUigan,  17  Noy. 
1825,  4  Sh.  182,  N.B.  184. 

•  Pender  y.  Fergueon,  17  Noy.  1881, 
10  Sh.  19.  See  Orci  y.  Nod,  5  Mad.  440, 
and  OMee  noted  in  Lewin  on  TnistB,  9th 
ed.  p.  467. 

^  Kerr  y.  M^Arihuf't  Tre.,  28  Dec 
1848,  11  D.  801 ;  but  see  Cidland  y. 
Brodie,  eupra. 

u  Morieon  y.  MUler,  18  June  1818, 
Hume,  720. 
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burgh  or  Glasgow,  or  at  the  head  burgh  of  the  county,  &c.,  on  qhapwblt. 
previous  advertisement,  stating  the  time  and  place  of  sale,  and 
published  once  weekly  for  at  least  six  weeks  previous  to  the  expiry 
of  the  said  three  months,  &c.  Apart  from  convention,  the  creditor  AdTerti«d- 
is  bound  to  give  his  debtor  an  opportunity  of  paying  before  adver-  ™ 
tising  the  property.^  On  the  construction  of  a  private  Act  of 
Parliament,  which  authorised  the  sale  of  certain  entailed  lands 
under  the  usual  conditions  as  to  advertisements,  &c.,  it  was  held 
that  an  adjournment  for  nine  months,  followed  by  a  reduction  in 
the  upset  price,  must  be  regarded  as  a  new  exposure,  requiring  to 
be  preceded  by  the  same  statutory  advertisements  as  the  first  ex- 
posure. It  was  observed  that  the  intervention  of  one  of  the  legal 
terms  of  payment  between  the  diete  was  enough  to  interrupt  the 
proceedings.^  It  would  seem  that  a  trustee  who  should  proceed  to 
sell  without  proper  publication  might  be  interpelled  by  interdict 
at  the  instance  of  the  beneficiary.' 

1799.  In  sales  of  property  under  the  authority  of  the  Court  it  VaiaatioD  «nd 
is  customary  to  fix  the  upset  price  upon  a  report  by  two  valuators.  "^^  ^  ^' 
Trustees  would  do  well  to  follow  the  same  course,  and  not  to 
assume  the  responsibility  of  determining  the  price  upon  their  own 
opinion  of  the  value  of  the  property.  When  it  is  lemembered  that 
by  the  law  of  Scotland  the  first  party  subscribing  an  offer  for  the 
upset  price  is  entitled  to  a  disposition  of  the  estate,  in  the  absence 
of  any  higher  offerer,  it  will  at  once  be  seen  that  the  determination 
of  the  upset  price  of  property  is  a  duty  requiring  the  greatest  cir- 
cumspection.* Trustees  may  be  restrained  by  the  Court  of  Session 
from  carrying  through  a  sale  at  a  season  when  purchasers  are  not 
likely  to  come  forward,  or  at  such  an  upset  price  as  involves  a 
sacrifice  of  the  rights  of  postponed  creditors ;  ^  who  are  also  entitled, 
if  accessary  for  the  protection  of  their  interests,  to  tender  payment 
of  the  preferable  debt,  and  to  demand  an  assignation  to  the  security 
on  payment  of  the  debt  so  secured.^ 

^  Mojfai  y.  Caiderkead^  mipra;  Hagart  seitiiig  aride  the  Bale,  or  by  Id  junction  to 

▼.  iKoierimm,  20  Bee.  1884, 18  Sh.  284 ;  restrain  truatees  from  selling  upon  in- 

Reid  T.  SUde,  21  Feb.  1862,  24  Jnr.  266.  sufficient  notice ;  Anon,  case,  6  Mad.  10 ; 

>  Pet  MdvUle  and  Dvndat,  27  Jan.  EU/WMrhauet  v.  Day,  2  Ball.  &  B.  138  ; 

1864,  16  D.  419  ;  and  see  M^Qregw  v.  Jeniam  v.  /onef,  2  Giff.  99,  29  L. J.  Ch. 

SttHifig,   28  Nov.    1882,   11    Sh.  188  ;  498  ;  bat  see  contra,  MaUkU  v.  Edwardi, 

Hope  V.  Moneri^9  Tutor,  26  Jan.  1888,  16  L.  J.  Gh.  406. 

11   Sh.  824  ;  and  Nubet  y.  Oatrm^  12  «  See  Sngd.  Vend,  and  Puich.,  11th 

Masch  1864,  2  Maoph.  868.    But  it  is  ed.  66. 

not  incnmbent  on  the  expoeer  to  give  a  "  Bell's  Com.  7th  ed.  ii  271 ;  per  Lord 

new  intimation  to  the  debtor,— ^2a<  v.  Mackenzie  in  Eerr  t.  Jit  Arthur*  t  Tr$„ 

Stewart,  29  May  1880,  8  9i.  848  ;  Toung  28  Dec  1848, 11  D.  802  ;  and  see  Wilton 

Y.  Dunn,  1786,  M.  14,191.  ▼.  StMing,  14  March  1848,  8  D.  1261. 

*  See  cases  cited  Mpm,  1 1797.    The  '  Ounninghamt^a  Trt,  v.   Button,  18 


Coort  of  Ohancery  gave  relief  either  by      Dec  1847»  10  D,  807, 
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oHAPCTB  Lv._  1800.  It  is  not  uDusual  in  articles  of  roup  of  heritable  estate 
stipulations  aa  to  Stipulate  that  the  purchaser  must  refer  questions  as  to  the 
^^^^  ®'  sufficiency  of  the  title  to  arbitration;^  or  that  he  is  to  satisfy 


himself  as  to  the  validity  of  the  title  before  the  sale,' — a  stipula* 
tion  which  is  absolutely  necessary  for  the  protection  of  trustees 
who  may  have  no  funds  out  of  which  to  defray  the  expense  of 
litigation,  other  than  the  price  of  the  estate  itself.  A  creditor  was 
held  not  entitled  to  insist  that  the  title-deeds  should  be  produced 
at  the  sale,  where  this  could  not  be  done  without  discharging  a 
lien.'  If  the  exposer  wishes  to  have  the  titles,  he  must  be  pre- 
pared to  discharge  any  security  to  which  they  are  subject  at  his 
own  expense.^ 
Howthesaieis  1801.  The  Sale  must  be  conducted  fairly.  If  the  upset  price 
thron^T'  I^^  ^^^  honestly  and  intelligently  fixed,  the  trustee  has  no  excuse 
for  buying  in,  and  if  he  does  so,  he  exposes  himself  to  an  action 
of  damages  at  the  instance  of  any  bona  fide  offerer ;  and  also  at 
the  instance  of  the  beneficiary,  in  the  event  of  the  estate  being 
afterwards  sold  for  less  than  the  price  at  which  it  was  withdrawn.'^ 
A  b(ma  fide  offerer  of  the  upset  price  is  entitled  to  reduction  of  all 
offers  made  by  disqualified  persons,  or  in  the  interest  of  the  exposer, 
subsequent  to  his  own  first  offer;  and  he  may  demand  a  conveyance 
in  terms  of  it,^  though  he  is  not  himself  bound,  being  liberated  in 
consequence  of  the  fraud  practised  upon  him.'  When  the  time  of 
exposure  is  limited,  as  was  formerly  the  practice,  by  the  running  of 
a  half-hour  sand-glass,  it  is  "  the  duty  of  the  judge  of  the  roup,  by 
laying  the  sand-glass  on  its  side,  or  making  it  run  backwards,  to 
prevent  it  from  running  out  so  long  as  there  appear  offerers  bidding 
against  each  other."  ^    Except  at  judicial  sales,  the  practice  now  is 


1  ^ewaH  V.  Lang*B  Ttb,,  80  Nov.  1839, 
2  D.  168 ;  Anderton  v.  Skaw^  6  March 
1849,  11  D.  970. 

3  See  Tou/ng  ▼.  Qrierwn,  19  July  1849, 
11  D.  1482. 

'  Qrcvnt  v.  FindUty,  10  July  1845,  4 
Bell,  361.  But  tee  CUuon  v.  Jone»,  17 
July  1847,  9  D.  1512. 

«  Doine  v.  SeaU$,  19  May  1881,  9  Sh. 
609;  Malcolm  v.  Carmichad,  9  March 
1864,  16  D.  826. 

'  Tc^flor  T.  Tahrvm,  6  Sim.  281.  Sir 
John  Leabh  remarked,  in  Ord  v.  Nod,  5 
Mad.  440,  that  if  a  uJe  were  made  with 
the  ciromnstancee  of  caution  which  a  pro- 
vident owner  would  have  implied  in  the 
case  of  hiB  own  property,  it  could  not  be 
a  breach  of  trust  that  the  estate  did  not 
produce  a  full  price ;  for  the  very  nature 


of  an  auction  was,  that  the  adequacy  of 
price  should  be  submitted  to  the  chance  of 
competition.  But  he  added,  **  If  trustees, 
or  those  who  act  by  their  authority,  fail 
in  reasonable  diligence— if  they  contract 
under  circumstances  of  haste  and  improvi- 
dence— ^if  they  make  the  sale  with  a  view 
to  advance  the  particular  purposes  of  one 
party  interested  in  the  execution  of  tlie 
trust  at  the  expense  of  another  party,  a 
Court  of  Equity  will  not  enforce  the 
specific  performance  of  the  contract" 

•  Faiuldi  V    Corbet,  25  Feb.  1859,  21 
D.  587  ;  Orey  v.  SfUwaH,  1758,  M.  9560. 

7  Andermm  v.  SUwaH,  16  Deo.  1814, 
F.O. 

"  Per  curiam  in  Pet.  Burm,  1807,  BC 
**  Sale,"  App.  No.  4. 
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to  knock  down  the  property  to  the  highest  offerer,  after  three  fair  qbaptmblt. 
calls  bj  the  judge  of  the  roup :  no  time  is  limited. 

1802.  The  usual  terms  of  purchase  are^  that  the  purchaser  shall  Settlement  of 
deposit,  or,  in  the  option  of  the  exposers,  grant  bond  for,  the  price    •P™*' 

of  the  subjects  within  ten  days,  under  a  penalty  of  one-fifth  -part 
of  the  prilse  in  case  of  default,  which  covers  the  loss  from  a  re-sale 
or  from  the  acceptance  of  the  next  lowest  offer.^  Previous  offerers 
aY«  bound  by  their  subscriptions  during  such  period  after  the  sale 
as  may  be  stipulated  in  the  articles  of  roup;'  but  the  exposer  is 
entitled^  on  failure  of  the  last  offerer,  to  expose  the  subjects  of 
new.  It  is  optional  to  trustees  either  to  re-sell  the  estate,  in  the  Re-exporare. 
event  of  the  successful  bidder  failing  to  grant  bond  for  the  price  in 
terms  of  his  offer,  or  to  fall  back  upon  a  previous  offer.^  Lord  St. 
Leonards  observed,  in  reference  to  a  case  where  there  had  been  two 
previous  obligatoiy  offers,  that  no  trustee  would  resort  to  a  re-sale 
in  such  circumstances.^  But  if  the  trustee  will  neither  enfoiice  the 
existing  obligations  nor  take  steps  for  a  re-sale,  and  in  the  meantime 
lies  by  till  the  property  is  deteriorated  or  falls  in  value,  it  would 
seem  that  he  will  be  answerable  for  the  damage  actually  resulting 
from  such  delay ;  ^  though  it  would  not  be  fair  to  debit  him  with 
tlie  price  of  the  subjects.  But  if  he  adds  to  neglect  the  folly  of 
conveying  the  property  without  requiring  payment  of  the  price 
from  the  purchaser,  he  wUl  undoubtedly  be  liable  as  for  the  full 
value  of  the  property,®  the  conveyance  being  an  act  of  intromis- 
sion.' An  obligation  to  grant  bond  for  the  price  is  not  imple- 
mented by  consigning  the  money  in  bank  in  the  joint  names  of  the 
purchaser  and  the  seller's  agent,®  obligations  in  security  of  the 
purchase-money  being  subject  to  a  strict  construction.® 

1803.  Trust-deeds  very  frequently  empower  the  trustee  to  sell  Whether  a  sale 
property  either  by  public  roup  or  by  private  bargain.    However,  if  gj^"^  be 
creditors  have  used  inhibition  before  the  date  of  the  trust,  the  ^7Sj^  ^^ 
trustee  cannot  dispose  of  th^  property  by  extrajudicial  sale,  as  the 
inhibitor  would  then  acquire  a  preference.^^    Nor  would  the  acces- 


bar- 


'  7%am9on  v.  Dudgeon,  4  June  1851, 
IS  D.  1029.  The  purchaser  is  not  liable 
beyond  the  amount  of  the  penalty, — John- 
stone*$  Tri,  v.  JohnsUme,  19  Jan.  1819, 
F.C. 

>  See  Ikividion  v.  Kerr,  19  Jan.  1815, 
F.C. 

<  Walker  v.  Gavin,  1787,  M.  14,193. 

*  Thonuon  v.  CkritUe,  1  Maoq.  240. 

s  AUan  y.  Man^fidd,  24  Jan.  1834,  12 
Sh.  829. 

*  Thoauon  y.  Chri$Ue,  16  Jnne  1852, 
1  Maoq.  236. 


7  1  Maoq.  242. 

>  Rote,  10  July  1885,  IS  Sh.  1094 ; 
Mwnter  y.  Bowie,  16  Jan.  1829,  7  Sh. 
270. 

'  Kennedy  y.  BaiMay'i  Trs.,  22  June 
1847,  9  D.  1338  ;  Memies  v.  Barttow,  4 
July  1840,  2  D.  1317  ;  Dunmare  y.  Dick- 
ton,  2  Dec  1834,  13  Sh.  116 ;  Dwindton 
y.  Kerr,  19  Jan.  1815,  F.C. 

io  M*Lure  y.  Baird,  1807,  M.  "  Com- 
petition," App.  No.  3  ;  Monro  y.  Gordon's 
On.,  1777,  M.  « Inhibition,"  App.  No.  1. 


980 


TRUSTS  FOR  SALE  AND  POWERS  OF  THE  THTJ8TRES. 


OHAFTIB  LT. 


Qeneral  power 
is  a  sufficient 
authority  to 
sell  by  prifate 
bargain. 


Extension  of 
powers  of  trus- 
tees for  sale  by 
the  Trusts  Act 


aion  of  the  inhibitiDg  creditor  obviate  the  objection,  because  such 
accession  is  presumed  to  be  made  under  reservation  of  preferential 
rights.  As  a  general  rule,  a  trustee  for  creditors  ought  not  to  sell 
by  private  bargain;  though,  where  there  is  a  full  accession  of 
creditors,  and  the  estate  has  been  already  exposed  to  auction 
without  success,  he  will  be  justified  in  entertaining  a  private  offer, 
subject  to  the  approval  of  the  creditors. 

1804.  As  to  the  powers  of  trustees  under  family  settlements,  it 
is  laid  down  by  Professor  Bell,  that  where  the  direction  is  general 
the  trustees  may  use  their  discretion  in  selling  either  by  auction  or 
by  private  bargain;^  and  in  practice  a  general  power  has  been 
held  to  be  a  sufficient  authority  to  carry  through  a  sale  by  private 
bargain.  By  section  4  of  the  Trusts  (Scotland)  Act,  1867,*  "  All 
powers  of  sale  conferred  on  trustees  by  the  trust-deed,  or  by  virtue 
of  this  Act,  may  be  exercised  either  by  public  roup  or  private 
bargain,  unless  otherwise  directed  in  the  trust-deed,  or  in  the 
authority  given  by  the  Court,  or  in  the  deed  of  consent  to  be 
granted  by  the  beneficiaries ;  and  when  the  estate  is  heritable,  it 
shall  be  lawful  in  such  sales  to  sell,  subject  to  or  under  reservation 


>  Bell's  Com.  7ih  ed.  L  37.  As  a 
queetion  of  eoniU^teUimf  a  general  power 
is  obviously  a  power  to  seU  in  the  same 
manner  as  a  prudent  proprietor  might 
have  done.  As  regards  settlements  for 
the  purposes  of  eoonomioal  arrangement 
or  disposal  of  suocession,  it  Is  clear  that 
the  beneficiaries'  intenst  is  the  same  as 
that  of  the  settlor — ^namely,  to  get  the 
largest  price  for  the  estate.  The  trustees 
may  therefore  safely  be  left  to  use  their 
discretion.  But  the  interest  of  ertdUon 
under  a  trust  for  payment  of  debts  being 
merely  to  realise  their  claims,  the  condi- 
tion of  a  puUic  Bale  seems  a  necessary 
precaution,  that  the  truster's  reversionary 
interest  may  not  be  sacrificed  to  the  con- 
venience of  creditors.  Mr.  Lewin  lays 
down  (Trusts,  9th  ed.  p.  481)  that  the 
trustee  has  an  option  to  seU  either  by 
public  auction  or  private  contract ;  but 
the  cases  cited  (via.,  ex  parte  Dunman^  2 
Rose,  66  ;  ex  jparte  HaHey,  2  D.  &  0. 
631 ;  and  ex  parte  Ladbrooke,  1  Mont  & 
A.  384)  relate  to  sales  by  assignees  in 
bankruptcy,  who  are  not  bound  by  the 
conditions  of  the  mortgage  ;  while  in  the 
latter  case  of  Davey  v.  Dwrrant,  2  De 
G.  &  J.  506,  26  L.  J.  Gh.  881,  a  private 
sale  by  a  mortgagee  was  sustained  only 
because  the  mortgage  gave  authority  to 
sell  by  private  contract. 


In  Ord  v.  Noel,  5  Mad.  440,  the  Oourt 
set  aside  a  sale  for  behoof  of  creditors  on 
the  ground  that  the  reversionary  interest 
had  been  sacrificed  by  forcing  on  the 
sale  with  undue  precipitation.  See  Sir 
John  Leach's  ofMnion  stated  mpro,  § 
1801,  and  Sugd.  Vend,  and  Purch.  11th 
ed.  p.  61. 

In  Harper  v.  Baye*^  2  Giff.  210,  where, 
in  a  family  settlement,  trustees  were  em- 
powered to  seU  the  whole  real  estate, 
either  together  or  in  parcels,  and  either 
by  public  auction  or  private  contract,  and 
the  trustee  contracted  to  seU  the  estate, 
with  the  consent  of  all  the  eettuii  que 
trust  except  the  assignee  of  one  share,  for 
less  than  was  offered  by  such  assignee^ 
the  Yice-Chancellor  Stuart  set  aside  the 
sale,  and  deprived  the  trustee  of  the  oosts 
of  the  suit. 

By  23  and  24  Vict,  cap.  145,  §  1» 
English  trustees  invested  by  any  wiD, 
deed,  or  other  instrument  of  settiement, 
with  a  power  to  sell,  either  generaUy  or 
in  any  particular  event,  are  declared  to 
be  entitied  to  sell  the  estate,  either  in  die 
whole  or  in  lots,  either  at  one  time  or  at 
several  times,  and  either  by  pubHo  auction 
or  by  private  contract 

>  80  and  31  Vict,  cap.  97. 
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of  a  feu-duty  or  ground-annual,  at  such  rate  and  on  such  conditions  ohaptibly. 
as  may  be  agreed  upon ;  and  in  all  sales  and  feus  it  shall  be  law- 
ful  to  Ler^the  n^es  and  minerals  if  so  wished." 


SECTION  II. 


Power  to  Grant  Titles  and  to  Discharge  Purghasebs. 

1806.  Trustees  are  of  course  bound  by  their  contract  with  the  Trustees  for 
purchaser  to  give  him  possession  of  the  subject,  and  to  grant  such  to  mi^e  deii^ 
dispositions  or  other  writs  as  may  be  necessary  for  the  completion  ^"^t*Sti«i 
of  his  title.^    As  the  duty  of  granting  a  title  arises  from  obligation 
c^  foLctwni  proBstandum,  it  may  be  enforced  by  personal  diligence 
against  the  trustee ;  and  recourse  may  also  be  had  to  the  remedy 
of  suspension  and  interdict  in  the  event  of  any  attempt  being  made 
to  deprive  the  purchaser  of  his  rights  by  re-exposing  the  property, 
or  otherwise.'    Trustees  for  sale  are  also,  like  other  vendors,  bound 
to  purge  incumbrances  affecting  the  estate.' 

1806.  The  proper  warrandice  to  be  granted  by  trustees  to  pur-  Warrandice  to 
chasers  of  heritable  property  was  settled  by  the  Court  in  the  case  ^^J^*^  ^^ 
of  Forbes'  TrvMees  v.  Madcmtosh,  where  it  was  found  that  the  pur- 
chasers were  entitled  "  to  have  a  clause  of  warrandice  inserted  in 
the  disposition  directly  binding  the  truster,  his  heirs  and  successors, 
in  absolute  warrandice,  without  reference  to  former  trusts,  and  the 
trustees  in  warrandice  from  fact  and  deed/'^  This  should  be 
expressed  in  the  articles  of  roup,  not  left  to  implication.  Heri- 
table creditors  selling  under  a  power  may  bind  the  debtor  in 
absolute  warrandice.^  In  either  case,  the  purchaser  for  an  adequate 
price  may  demand  a  good  title ;  by  which  is  meant  a  title  that  will 
secure  him  not  only  against  eviction,  but  also  against  the  risk  of 
trouble  or  expense  in  defending  it.®    Parties  acquiring  lands  under 


1  See  MUehea  ▼.  ThofM(m*$  Tr$.,  27 
Nov.  1827,  6  Sb.  135 ;  IHek  v.  Donald, 
12  Dec  1826,  2  V7.  &  8.  622. 

'  Cheifne  v.  Cameron* $  Trs.,  19  Jan. 
1831,  9  Sh.  802 ;  M^DowaU  v.  Miaigwn, 
17  Nov.  1825,  4  Sh.  182,  N.E.  184. 

'  Ralston  v.  Farquharsonf  17  June 
1830,  8  Sb.  927  ;  Robertaon  v.  BPOregor, 
11  Dec.  1840,  3  D.  213. 

*  Forbe$"  Tr$.  v.  Maekintoih,  15  June 
1828,  1  Sh.  497,  N.E.  462 ;  KeUy  v. 
Macmdoe,  6  March  1858,  20  D.  773. 

0  10  and  11  Viot.,  cap.  50,  §  8.  See 
RuBtdl  V.  Mudie,  28  Not.  1857,  20  D. 
125. 

•  Z>im2op  ▼.  CtwBjfiird,  26  May  1849, 

VOL.  n. 


11  D.  1063  ;  25  Jan.  1850,  12  D.  518 ; 
Hope  V.  HamUUm,  1  July  1851,  13  D. 
1268 ;  WaddeU  v.  PoUoek,  19  Jnne  1828, 
6  Sh.  999 ;  Brown  v.  Cheyne,  6  Dec. 
1833,  12  Sh.  176.  If ,  in  a  suit  to  en- 
force Bpedfio  performance  of  a  contract 
of  Bale,  a  Court  of  equity  is  of  opinion 
that  the  objectionB  to  the  trustee's  title 
are  bad  (although  in  a  popular  sense  it 
might  be  called  a  doubtful  title),  the 
Court  wiQ  compel  implement.  '*It  is 
true,"  SMd  Sir  J.  Bomilly,  M.R.,  in 
Wrigley  v.  Syhes,  21  Beav.  337,  25  L.  J. 
Ch.  468,  "  that  this  Court  will  not  compel 
a  poichaBer  to  take  a  doubtful  title  ;  but 
if  the  Court  is  of  opinion  that  the  titie  at 
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CHAPTBB  Lv.  compulsorj  powers  of  sale  are  entitled  to  warrandice,  but  cannot 

withhold  payment  on  account  of  the  badness  of  the  title.^ 
Power  to  grant  The  capacity  of  trustees  to  discharge  the  price  of  trust  property 
discharges.  ^^j^  ^^  ^j^^^^  involves  two  questions  : — Fird^  Is  the  sale  challenge- 
able in  a  question  with  a  purchaser,  as  being  vlira  vires  f  and 
Secondly,  Is  the  sale,  although  within  the  powers  of  the  trustees, 
reducible  on  the  ground  that  they  misapplied  the  price  ? 

Purchaser  1807.   I.   CaN  A  PtTBCHASER  BE  DEPRIVED  OF  THE  ESTATE  ON  THE 

himseiniTat*'^^  GROUND  THAT  THB  TRUSTEES  HAVE  EXCEEDED  THEIR  AUTHORTTT  ? — 

trustees  have  a  The  purchaser  of  trust-estate  ought  to  satisfy  himself  that  the  title 
to  sell.  of  the  trustees  is  such  as  he  may  safely  accept.    If  it  should  after- 

wards appear  that  their  title  was  defective,  the  purchaser  is  in  no 
worse  position  than  if  he  had  bought  on  an  ex  facie  good  title 
from  a  proprietor  in  his  own  right.  He  has  his  recourse  against 
the  trustees ; '  or,  if  that  be  excluded  by  the  terms  of  the  war- 
randice, he  may  enforce  his  claim  against  the  trust-estate,  or 
against  the  beneficiaries  amoi^t  whom  the  proceeds  of  the  sale 
have  been  divided.'  In  the  next  place,  a  purchaser  from  trustees 
must  not  only  ascertain  that  they  have  a  title,  but  also  that  they  are 
invested,  either  expressly  or  by  implication,  with  a  power  of  disposal 
of  the  subjects  in  question ;  and  if  he  is  led  into  an  ineffectual 
purchase  through  neglect  of  this  obvious  precaution,  it  is  but  just 
that  the  loss  should  fall  on  him  rather  than  upon  beneficiaries  who 
have  taken  no  part  in  the  transaction.^  It  would  seem  that  a  bona 
jide  purchaser  at  a  sale,  under  statutory  powers^  is  exempt  from 
liability  to  eviction  on  any  objection  to  the  proceedings  not  appear- 
ing ex  fade  of  his  title.* 
Purchaser  1808.  The  next  question  for  the  consideration  of  an  intending 

whethCT^^wer  purchaser  is,  whether  the- sale  is  matter  of  express  direction  in  the 
is  given  abso-    trust-deed  :  or  is  optional  or  conditional  upon  the  necessity  that 

lutely  or  con-  '  ,    ^  *  "^ 

ditionaiiy.  may  arise  of  providing  funds  for  the  payment  of  the  truster's  debts. 
An  express  or  implied  direction  to  sell  excludes  the  possibility  of 
doubt  as  to  the  trustee's  power ;  but  a  power  depending  on  circum- 
stances is  a  more  doubtful  title,  and  imposes  upon  the  purchaser 
the  duty  of  inquiry  as  to  the  necessity  for  the  sale.  With  regard 
to  the  extent  to  which  the  purchaser's  title  ia  liable  to  be  affected 

law  b  clear,  and  that  the  contract  is  dear,  1867,  0  Macph.  402  ;   Thomson  v.  I<L , 

the  Court  is  bound  so  to  dedde  :  it  can-  p.  410. 

not  speculate  upon  the  queetion  whether  ^  See  7%oma$  v.  Widker^t  TVi.,  4  Dec. 

any  other    Court   would    come    to   ao  1882,  11  Sh.  162. 

opposite    or    contrary  conclusion,*' — 25  '  Bald  v.  CRobe  Iniura$ice  Co.,  17  Dea 

L.  J.  Ch.  460.  1847,  10  D.  289. 

^  See  Hamilton  v.  Bridges,  28  Jan.  ^  Mags,  of  Airdrie  ▼.  Smith,  IS  July 

1882,    10    Sh.    262 ;    ffiggiriotham    y.  1850,  12  D.  1222. 

Clyde  Trs,,  27  June  1848,  6  D.  1267  ;  '  Hamilton  v,  Chanedlor,  18  Nov.  1888, 

Miles  y.  North  BrUish  JtaH  Co,,  16  Feb.  12  Sh.  22. 
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by  extrinsic  circumstances — as  to  the  nature  of  the  inquiries  which  qhaptbr  lv. 
he  is  entitled  to  make,  and  the  d^ree  in  which  the  estate  will  be 
bound  by  the  statements  of  the  trustee  in  answer  to  such  inquiries 
— our  reports,  unfortunately,  give  little  or  no  information.     But  a 
distinction  has  been  recognised  by  English  jurists  which  appears 
to  be  well  founded,  and  will  probably  be  ultimately  found  to  afford 
a  basis  for  the  authoritative  settlement  of  the  questions  here 
referred  to.    The  distinction  is  this :  If  the  settlor  direct  a  sale  for  Purchaser  not 
payment  of  debts  in  the  event  of  a  deficiency  of  personal  estate,  a  q^^  wheSer 
general  power  of  sale  is  held  to  be  implied ;  the  direction  being  *ria*^**^*^*^ 
supposed  to  be  added  for  the  guidance  of  the  trustees,  with  refer-  sale. 
ence  to  the  circumstances  in  which  they  are  to  execute  the  power 
that  is  given  to  them  by  implication.     As  in  this  case  there  is  no 
condition  in  the  trustee's  title,  it  is  held  that  the  purchaser,  who 
ba3  not  the  means  of  examining  the  trust  accounts,  is  not  to  suffer 
prejudice  should  it  be  proved  eventually  that  the  sale  was  unneces- 
sary.   The  general  opinion  therefore  is,  that   the  purchaser  is 
entitled  to  rely  on  the  assurance  of  the  trustee  that  a  necessity  for 
the  sale  has  arisen.^    But  if  the  trustees  have  only  a  power  of  sale  Unless  the 
in  the  event  of  a  deficiency  of  personal  estate,  then  such  power,  SitTonJ*©^'* 
when  given  per  expressum,  is  held  to  be  qualified  by  the  condition  arising  neces- 
annexed  to  it ;  and  the  purchaser  must,  at  his  peril,  ascertain  that 
circumstances  have  emerged  to  warrant  the  execution  of  the  power.^ 

1809.  A  purchaser  is  clearly  not  bound  to  ascertain  whether  the  Sale  in  excesn 
property  offered  to  him  is  in  excess  of  what  wiU  be  sufficient  to  "^p"""- 
answer  the  purposes  of  the  trust ;  for  the  validity  of  a  sale  cannot 
be  supposed  to  depend  upon  the  issue  of  an  accounting.^  How- 
ever, if  the  trustees  insist  on  selling  in  manifest  excess  of  the 
required  sum,  they  may  be  restrained  in  Scotland  by  interdict  at 
the  instance  of  the  beneficiary,*  or  in  England  by  injunction.*^ 
Where  a  power  of  sale  is  given  for  the  purpose  of  enabling  the 
trustee  to  pay  off  debts,  it  has  been  justly  held,  in  the  case  of  the 
execution  of  such  a  power  long  after  the  testator's  death,  that  the 
lapse  of  time  is  a  circumstance  that  ought  to  put  the  purchaser  on 
his  guard,  and  lead  him  to  suspect  the  non-existence  of  liabilities ; 
for  it  is  unlikely,  if  there  had  been  any,  that  the  creditors  would 
have  allowed  the  sale  to  be  deferred.®  But  if  the  power  is  to  raise 
funds  for  the  payment  of  legacies  or  provisions  payable  at  majority 
or  marriage,  the  necessity  of  a  sale  does  not  arise  until  the  arrival  of 
the  period  of  payment.    In  such  cases  accordingly  postponement 


on  Tnisti,  9tli  ed.  p.  499  $qq.  ;  *  Spalding  ▼.  Shalmer,  1  Vem.  801. 

Skaw  y.  BorrcTj  1  Keen,  569.  *  Pender  v.  FeryHton,  17  Nov.  1881, 10 

>  Culpepper  ▼.  Ation,  2  Oh.  Oa.  221 ;  Sh.  19. 
Dike  ▼.  Ri^,  Oro.   Oa.   885  ;  Lewin,  ^  Lewin  on  Trasts,  9th  ed.  p.  482. 

tupra,  *  PiereeY,  SeoU,  1  T.  &  0.  Ex.  Eq.  267. 
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OHAFTIB  LV. 


Sales  under  ex 
facie  absolute 
disposition 
qualified  by 
latent  trust. 


Effect  of  con- 
dition in  pur- 
chaser's infeft- 
ment. 


Purchases  from 
creditors  sell- 
ing under 
powers  of  sale. 


No  authority 
for  holding 
purchaser 
liable  when 
price  mis- 
applied. 


of  the  execution  of  a  power  is  not  necessarily  a  ground  of  suspicion, 
and  would  not  be  held  to  put  the  purchaser  upon  his  inquiry. 

1810.  To  obviate  doubts  or  questions  as  to  the  competency  of 
the  exercise  of  powers  of  sale,  it  is  not  unusual,  in  the  case  of 
trusts  for  creditors,  to  take  the  title  of  the  trustee  in  the  form  of  a 
disposition  qualified  by  a  back-bond  or  declaration  of  trust.  Before 
granting  a  conveyance  to  the  purchaser,  the  title  of  the  trustee 
should  be  put  upon  record,  which  will  have  the  effect  of  protecting 
the  former  from  liability  in  respect  of  latent  claims  connected  with 
the  administration  of  the  trust. 

1811.  It  has  been  suggested  that,  in  the  case  of  a  purchaser 
from  trustees  possessing  on  a  personal  title,  the  taking  of  infeftment 
on  an  open  precept  for  infef ting  the  trustees  in  trust  for  uses  and 
purposes,  and  their  assignees,  might  have  a  tendency  to  affect  the 
purchaser's  title  with  the  conditions  of  the  trust.  But  this  view 
appears  to  be  erroneous.^  Since  the  abolition  of  the  precept  of 
sasine,  the  question  is  no  longer  one  of  practical  importance.  As 
to  purchases  from  heritable  creditors  invested  with  powers  of  sale, 
these  are  safe  from  challenge  if  the  bond  is  regular,  and  the  requisites 
of  the  Heritable  Securities  Acts  have  been  complied  with.  The 
purchaser  is  bound  to  ascertain  that  the  usual  intimation  and 
advertisements  have  been  made. 

1812.  11.  Assuming  the  Sale  to  be  within  the  Powebs  of  the 
Tkustee,  is  the  Purchaser  bound  to  see  to  the  application  of 
the  Price  ? — That  words  exempting  trustees  from  the  necessity  of 
seeing  to  the  application  of  the  purchase-money  have  been  adopted 
as  a  matter  of  usual  style  in  trust  conveyances  for  sale,  may  be 
thought  to  imply  some  doubt  as  to  the  safety,  under  all  circum- 
stances, of  purchasers  paying  to  the  trustee  on  his  own  receipt.  But 
the  fact  that  no  precedent  is  to  be  found  among  the  decisions  of 
the  Court  of  Session  for  fixing  liability  on  a  bonafde  purchaser  in 
respect  of  misappropriation  of  the  price,^  when  contrasted  with 
the  mass  of  decisions  in  England,'  where  the  purchaser's  liability 
depends  upon  the  terms  of  the  power  of  sale,  seems  sufficient  to 
negative  the  supposition  of  any  such  liability  existing  under  the 
law  of  this  country.  It  is  clear  that,  unless  the  interests  of  the 
creditors  or  other  beneficiaries  are  protected  in  the  infeftment  taken 
upon  the  purchaser's  title,  the  purchaser  cannot  incur  responsi- 
bility to  them  on  the  footing  that  their  interests  affect  the  lands.^ 


^  Cochbum  y.  Cameron^  4  June  1886, 
14  Sh.  888  ;  Bell'a  Pr.  §  877. 

'  See,  however,  Steven^  Olen^  cmd  (hrrie 
▼.  PUmingy  19  Feb.  1811,  F.O. 

'  See  a  snmiiiary  of  the  Kngliah  cases 
on  the  liability  of  purchasers,  occnpying 


thirty  pages  of  Mr.  Lewin^s  Treatise,  9tfa 
ed.  pp.  499-534. 

*  Maodonald  v.  Place,  24  Feb.  1821, 
Home,  544  ;  Cfaider  v.  StewaH,  18  Nov. 
1806,  Hume,  440 ;  OampbeR  v.  Oampbdi, 
12  Feb.  1811,  dted  Hiime,  444. 


TRUSTS  FOR  SALE  AND  POWERS  OF  THE  TRUSTEES. 


985 


But  it  is  also  plain  enough  that  it  is  only  through  the  lands  that  chapctb  ly. 
a  purchaser  ccui  be  reached  in  a  question  with  a  beneficiary.  Purchaser  owes 
Personally  he  is  under  no  obligation,  and  has  incurred  no  liability.  bendlcLry. 
If  a  settlor  empowers  his  trustees  to  change  the  investments  of  his 
succession,  in  so  doing  he  virtually  disconnects  the  legal  estate  from 
the  purposes  of  the  trusty  and  we  do  not  see  how  a  purchaser  can 
be  liable  to  the  beneficiaries  in  respect  of  the  misapplication  of  the 
price  of  that  estata    The  price  alone  is  available  to  the  beneficiary 
as  a  security,  and  in  the  same  degree  as  the  land  for  which  it  forms 
the  mrrogaium.    In  those  exceptional  cases  in  which  lands  may  be 
reclaimed  from  a  Jxyiia  fide  purchaser  (as  where  the  purchaser  has 
been  deceived  as  to  the  nature  of  the  title)  he  will  be  entitled  to 
retain  the  profits  received  and  consumed.^ 

1813.  The  principles  upon  which  the  Court  of  Chancery'  was  in  Ei^iish  autho- 
use  to  proceed  in  determining  the  liability  of  purchasers  seem  to  "*^**" 
be  inconsistent  with  the  theory  of  Scottish  law  as  to  the  relation 
between  the  trustee  and  beneficiary.     To  explain  this  it  is  only 


^  Leghorn  ▼.  ElUoU^  10  Jane  1842,  4 
D.  1889 ;  HaiMlUm  ▼.  ChanceUor,  18  Not. 
1888,  12  Sh.  22;  and  M.  Diet  voee 
"Bonajtde  GonBumptioii." 

'  If  trustees  are  expressly  empowered 
to  gi^e  xeceiptB,  that  relieves  the  purchaser 
from  all  conoem  with  the  appUcation  of 
the  price,—!  Wh.  ft  T.  L.  Ca.  6th  ed.  p.  77. 
The  difficulty  arises  where  there  is  no  subh 
authority.  The  leading  case  is  MUot  ▼. 
Merrjfman,  Bam.  78,  2  Atk.  4,  where 
three  propositions  were  laid  down  by  the 
Hon.  J.  Yemey,  M.R.,  which  are  admitted 
to  be  the  baas  of  the  Knglish  law  on  the 
subject.  These  are— (1 )  That  a  purchaser 
of  personalty  is  not  responsible  for  the 
misapplication  of  the  purchase<money, 
except  in  oases  of  fraud  ;  (2)  lliat  when 
real  estate  is  devised  to  trustees  upon 
trust  to  sell  for  payment  of  dtbti  ffeneraUy, 
the  purchaser  is  not  bound  to  see  to  the 
application  of  the  price;  (8)  Where  the 
trust  is  for  payment  of  certain  debts  to 
debtors  mentioned  epeeiftcaUy,  so  that 
there  is  no  necessity  for  postponing  the 
distribution  of  the  pnrchaBe-money,  the 
purchaser  is  bound  to  see  that  it  is 
rightly  applied. 

The  third  rule  is  in  viride  ob$ervanti%, 
and  is  applicable  not  only  to  trusts  inter 
rtvof  for  payment  of  specified  or  scheduled 
debts,  bat  also  to  the  case  of  a  trust  for 
payment  of  legacies  or  annuities,  where 
(aasnmixig    that   the  personal  estate  is 


sufficient  to  meet  the  settlor's  general 
liabilities)  there  is  truly  nothing  more 
than  a  trust  for  immediate  distribution, — 
Johntion  v.  Kennett^  8  My.  &  K.  680 ; 
Horn  V.  Horn,  2  S.  ft  S.  448. 

The  second  rule  was  established  in  its 
generality  (and  so  as  to  include  trusts 
for  payment  of  legacies)  by  StroughiU  v. 
Antteyf  as  mentioned  in  the  text.  It  is 
immaterial  whether  there  is  an  express 
trust  for  sale  or  merely  a  charge  upon 
the  lands.  This  was  authoritatively 
settled  by  the  dedaionB  of  Lord  Langdale 
in  Shaw  v.  Borrer,  1  Keen,  659,  and 
afterwards  of  Lord  Oottenham  in  Ball 
V.  Harris,  4  My.  ft  Or.  264. 

The  first  rule  is  founded  on  the  principle 
that,  as  the  executor  is  charged  with  tiie 
payment  of  the  debts  ol  the  testator  in  a 
due  course  of  administration,  personalty 
cannot  be  immediately  distributed ;  and, 
as  already  observed,  the  purchaser  is  not 
to  be  subject  to  a  contingent  and  unoer- 
tain  liability,— .Sicwr  v.  Corbet,  2  P.  Wms. 
148  ;  Andrew  v.  WrigUy,  4  Br.  0.  0. 186 ; 
and  the  more  recent  cases  of  MUee  v. 
Damford,  2  De  G.  M.  ft  G.  641,  and 
Haynes  v.  Forshaw,  11  Hare,  98.  "But 
personal  estate  may  be  clothed  with  such 
a  particular  trust,  that  it  is  possible  the 
Court  in  some  cases  may  require  a  pur< 
chaser  of  it  to  see  the  money  rightly 
applied;''— per  the  M.R.  in  BUiot  v. 
Merryman,  tupra. 
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CHAFTXB  LV. 


Purchasers 
only  liable  to 
see  to  applica- 
tion in  the  case 
of  a  trust  for 
immediate 
distribution 
amongst  par- 
ties namea  in 
the  settlement. 


Exceptions. 


Fraud  or  con- 
nivance on  the 
part  of  the  pur- 
chaser. 


necessary  to  observe,  that  in  the  case  of  trusts  created  for  the  pay- 
ment of  debts  not  specified,  or  for  payment  of  debts  and  legacies^  the 
rule,  as  laid  down  by  Lord  Lyndhurst  in  Forbes  v.  Peacock}  and  more 
precisely  by  Lord  St  Leonards  in  Stroughill  v.  Anstey?^  is  that  the 
purchaser  should  in  no  case^  in  the  absence  of  fraud,  be  bound  to 
see  to  the  application  of  the  money  raised ;  for  the  transaction  is 
not  to  be  hung  up  until  all  claims  against  the  estate  ara  settled. 
But  in  the  case  of  a  simple  trust  for  sale  to  divide  the  proceeds 
between  certain  beneficiaries  named  in  the  deed,  then,  as  there  is  no 
continuing  trust  tending  to  interfere  with  the  immediate  payment 
of  the  money  to  the  parties  beneficially  interested,  it  is  held  that 
the  purchaser  is  charged  with  the  duty  of  protecting  their  interests, 
and  that  they  have  a  right,  as  equitable  proprietors,  to  claim  the 
money  from  him.  By  the  law  of  Scotland,  on  the  other  hand,  the 
trustee  is  vested  with  the  full  legal  title  to  the  property  as  dis- 
ponee,  and  the  beneficiary  has  only  a  jus  crediti  or  right  of  action 
against  the  trustee,  which  does  not  carry  with  it  the  right  of 
suing  the  debtors  of  the  trust-estate,  or  entitle  the  beneficiary  to 
grant  a  discharge.  Such  being  the  case,  it  is  thought  that,  as  the 
beneficiary,  even  under  a  trust  for  immediate  distribution,  is  not 
in  a  position  to  demand  payment  from  the  purchaser,  neither  is 
the  purchaser  bound  to  recognise  his  interest  in  the  transaction, 
but  is  bound  only  to  pay  to  the  trustee  with  whom  he  contracts. 

1814.  It  is  doubtful,  however,  whether  sums  advanced  by  a 
purchaser  to  a  trustee,  on  the  faith  of  the  sale  being  afterwards 
completed,  would  be  good  payments  in  a  question  with  the  bene- 
ficiary, such  advances  not  being  made  on  the  security  of  the 
trust-estate.'  And  if  a  purchaser  connive  at  the  malversation  of 
the  price,  or  become  a  party  to  any  arrangement  for  the  invest- 
ment of  the  proceeds  in  the  name  of  an  individual  trustee,^  or  go 
into  the  transaction  in  the  knowledge  of  a  latent  trust  inconsistent 
with  the  title,^  he  would  be  liable  to  pay  over  again  at  the  suit 
of  the  beneficiary;   or  the  transaction  might  be  set  aside  by 


1  Porha  V.  Peaeoch,  1  Phill.  717. 

s  StroughiU  v.  Anstey,  1  De  6.  M.  & 
G.  653,  confiiming  Page  v.  Adam,  4  Beav. 
269,  where  Lord  Langdale  intimated  an 
opinion  that  the  distinction  formerly  taken 
between  legacies  and  annuities  was  unten- 
able. StroughilTs  case  is  chiefly  important 
from  Lord  St.  Leonajrds'  emphatic  repudia- 
tion of  the  doctrine  that  the  Court  might 
inquire  whether  there  were  or  were  not 
debts  due  at  the  testator's  death.  The 
pwrpode  of  payment  of  debts  is  in  fact 
the  only  intelligable  criterion  of  liability. 


*  Gordon  v.  Andenoii,  174S,  M.  16,208, 
6688,  Elch.  "Trust,"  Na  14. 

^  Taylor  v.  Porbea  and  Co,,  14  Dec 
1880,  4  W.  &  S.  444,  reversiiig  5  Sh. 
785 ;  Barrett  v.  Duncan,  14  Dee.  1881, 
10  Sh.  128;  TaU  ▼.  Eay,  177d,  II. 
8142;  Alison  ▼.  Pairh4jlme,  1765,  If. 
15,182. 

'  Maogowan  v.  Robb,  29  March  1864, 
2  Macph.  948  ;  Lang  t.  Mags,  of  Dwn- 
barton,  29  Juie  1818,  F.O. 
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reduction.  The  observations  of  Lord  Stair,  as  to  the  liability  of  chapter  lv. 
singular  successors  for  the  fraudulent  acts  of  their  ancestors, 
ought  to  be  conclusive  of  the  main  question.  "  Fraud,"  he 
observes,^  "  being  of  a  criminal  nature,  it  is  not  relevant  against 
sii^ular  successors  not  partakers  of  the  fraud,  but  only  against 
the  conunitters  of  the  fraud,  and  those  representing  them,  especially 
as  to  feudal  rights ;  for  so  it  is  expressly  provided  by  the  fore- 
mentioned  Statute ; '  the  reason  whereof  is  to  secure  land  rights, 
and  that  purchasers  be  not  disappointed ;  and  therefore  no  action 
can  be  effectual  against  them,  upon  the  fraud  of  their  authors, 
unless  they  were  accessory  thereto,  at  lead  h/  knowing  the  same 
when  they  purchased ;  but  supervenient  knowledge  will  not  pre- 
judge them." 

1816.  In  sales  by  heritable  creditors  provision  has  been  made  statutory  dis- 
by  Statute  for  securing  purchasers  against  double  distress  for  the  ^^nrcJa^ 
price  of  the  subjects;  it  being  enacted*  that  the  creditor,  upon  i^g  from  hen- 
receipt  of  the  price,  shall  be  bound  to  consign  the  surplus  which  holding  powers 
may  remain  after  deducting  his  debt,  with  interest  and  expenses,  ^^  ^^' 
and  after  paying  all  previous  incumbrances  and  the  expense  of 
discharging  the  same,  in  one  or  other  of  the  Banks  in  Scotland 
incorporated  by  Act  of  Parliament  or  Royal  Charter,  or  in  a  branch 
of  any  such  bank,  in  the  joint  names  of  the  seller  and  purchaser, 
for  behoof  of  the  party  or  parties  having  best  right  thereto.    And 
it  is  further  enacted,*  that  upon  a  sale  being  carried  through  in 
terms  of  the  Act,  and  upon  consignation  of  the  surplus  of  the  price, 
the  disposition  by  the  creditor  to  the  purchaser  shall  have  the  effect 
of  completely  disincumbering  the  lands  and  others  sold  of  all 
securities  and  diligences  posterior  to  the  security  of  such  creditor, 
as  well  as  of  the  security  and  diligence  of  such  creditor  himself. 
Corresponding  provisions  in  relation  to  judicial  sales  at  the  instance 
of  creditors  and  apparent  heirs,  selling  under  the  powers  of  the 
Statute,  were  incorporated  with  the  Bankruptcy  Act*  and  the 
Judicial  Procedure  and  Securities  Act  of  1856.* 

1816.  A  purchaser  from  an  heritable  creditor,  or  trustee  for  cJon8e<juence8 
creditors,  paying  the  surplus  funds  into  the  hands  of  the  exposer,^  the^exSLnn- 
does  so  at  his  own  risk ;  for  he  is  bound  either  to  settle  extra-  stead  of  con- 
judicially  with  the  other  secured   creditors,   or  to  consign  the  prfcT^  bank, 
balance  in  terms  of  the  Statutes.®    However,  a  purchaser  will  not 

»  Stair,  4,  40,  21.  7  M'Lane  v.  Roberkm,  29  Nov.  1826, 

>  1617,  cap.  12.  This  Statute,  how-  4  Sh.  232,  N.E.  285 ;  Orawfordy,  Walker, 
ever,  only  applies  to  the  caae  where  pre-  31  Jan.  1827,  5  Sh.  259,  N.E.  241; 
scription  has  run  on  the  frandulent  act  Wilton  v.  Stiriingf  14  March  1843,  8  D. 

>  82  and  83  Vict,  cap.  116,  §  122.  1261,  per  Lord  Ivory. 

«  IbicU  §  123.  8  s«e  E,   of  Dunmore  v.    Dickton,  2 

»  19  and  20  Vict,  cap.  79,  §  118.  Dec.  1881,  18  Sh.  116 ;  Steven  v.  Gflen, 

•  19  and  20  "Vict,  cap.  91,  §  2.  19  Feb.   1811,  F.C.  ;  Falconer  v.  Mac- 
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oHAFTSB  Lv.  be  jostified  in  consigning  the  portion  of  the  piice  which  is  appli- 
cable  to  the  payment  of  the  debt  of  the  exposer ;  and  it  would 
seem  that  if  he  consigns  rashly  he  will  be  liable  in  legal  interest 
for  the  time  during  which  payment  has  been  withheld.^  Before 
making  payment  of  the  balance,  a  purchaser  may  insist  for  a 
decree  declaring  the  subjects  to  be  freed  and  disburdened  of  the 
debt.  He  is  not  entitled  to  a  discharge  from  the  postponed 
creditors ;  who,  on  the  other  hand,  are  not  entitled  to  insist  in 
their  security  to  any  other  effect  than  that  of  recovering  the  surplus 
proceeds  of  the  sale.' 

SECTION  IIL 

PUBCHASKS  OF  THE  TbUST-EsTATB  BY  TbUSTEES. 

In  order  to  the  complete  discussion  of  the  rule  of  law  which 
protects  trust  property  from  misappropriation  by  persons  entrusted 
with  the  execution  of  powers  of  sale,  it  is  necessary  to  consider, 
firsty  the  extent  of  the  disability;  secondly,  the  nature  of  the 
remedy. 

Trustee  cannot  1817.  I.  WhO  ABB  DISQUALIFED  FOB  PUBCHASINQ  TBUST-EsTATE  ? 

tattsaction  of  — ^^®  leading  rule  on  this  subject  may  be  deduced  fix)m  equitable 
profit  with  the  considerations  of  a  very  general  nature,  such  as,  that  persons  stand- 
ing in  a  relation  of  confidence  towards  others  ought  not  to  be 
allowed  to  engage  in  any  transaction  whereby  the  interests  of 
their  constituents  are  put.  in  jeopardy.  Speaking  generally,  we 
may  say  that,  at  common  law,  a  trustee  for  sale  (that  is,  any  person 
exposing  for  sale  property  not  his  own)  is  disqualified  from  be- 
coming a  purchaser  for  his  own  benefit,*  whether  the  property 
consists  of  heritable  subjects,^  or  of  corporeal  moveables,  such  as 
ships,^  or  of  assignable  rights,  such  as  debts  ^  or  shares ;  ^  whether 
the  purchase  be  made  by  way  of  private  bargain  ^  or  at  a  public 


irUoth'i  TV.,  80  Nov.  1814,  overruling 
Middleton  v.  Falconer,  1756,  M.  1868. 

1  Campbell  v.  CuUm,  13  July  1849,  11 
D.  1354. 

s  Wilson  V.  StirUng,  14  Maroh  1848, 
8  D.  1261 ;  Toung  v.  Offienon,  19  July 
1849,  11  D.  1482. 

.  '  York  J3uilding»  Co.  v.  Mackenzie, 
1793,  M.  13,367, 16,212,  reveraed  18  May 
1795,  3  Pat.  378;  8  Br.  P.  0.  42; 
BriOa/ne'sTn,  v.  Crawford,  8  Feb.  1826, 
4  Sh.  422,  N.E.  427 ;  Ji^ffrey  v.  Aiken, 
16  June  1826,  4  Sh.  722,  N.E.  728 ; 
Oouriay^B  Tr$,  v.  Kerr,  6  June  1857,  19 


D.  789  ;  and  see  Aberdeen  Railway  Co,  v. 
BlaHcie,  19  Nov.  1851, 14  D.  66,  reversed 
20  July  1854,  1  Maoq.  461. 

^  York  BuUdinga  Co.  v.  Maekemzie; 
Jeffrey  v.  Aiken,  eupra,  &c. 

«  EUas  V.  Blatk,  9  July  1856,  18  D. 
1225. 

>  7%or^mm  v.  Martin,  8  July  185S,  15 
D.  845  ;  MaekeUar  v.  Balvtain,  8  March 
1817,  F.C. 

'  Oourlay*s  Trz,  v.  Kerr,  vbi  ntpra. 

"  See  Browniflng  v.  HamiUon,  25  May 
1887,  15  Sh.  1004. 
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auction ;  ^  in  his  own  name,  or  through  the  intervention  of  another  ;*  chaftbb  lv. 
for  himself,  or  as  the  representative  of  parties  interested  in  the 
estate;*  hj  his  own  authority,  or  with  the  sanction  of  his  co- 
trustees/ It  is  assumed  that  the  motives  of  parties  engaged  in 
such  transactions  are  expressed  in  the  maxim  of  political  economy 
— Emptor  emit  qudm  minime  potest,  venditor  vendit  qttdm  inaxime 
potest ;  and  such  conflicting  motives  ought  to  have  no  place  in  the 
mind  of  a  trustee. 

1818.  In  one  of  the  leading  cases  relating  to  transactions  of  EngUsh  aud 
profit  between   trustees  and  their  constituents,  Lord  Brougham  ^^J^m^*  ^ 
begins  by  observing  that  the  law  of  Scotland  differs  in  no  respect  P*^ 
from  the  law  of  England  upon  this  matter,  as  to  which,  he  says,  it 

is  very  important  to  have  it  understood  that  there  is  really  no 
difference  between  the  two  systems  of  jurisprudence.*  Although 
identical  in  principle,  yet,  as  regards  the  mode  of  applying  the 
principle,  it  may  be  questioned  whether  the  two  systems  run 
exactly  parallel  Be  this  as  it  may,  it  is  certain  that  the  deci- 
sions of  the  Scottish  Courts  afford  sufficient  materials  for  the  full 
exposition  of  this  branch  of  the  law,  and  on  them  accordingly  the 
text  of  this  chapter  is  exclusively  founded.® 

1819.  The  leading  authority  in  this  department  of  what  may  be  York  Build- 
termed  British  or  rather  Imperial  law  is  the  celebrated  case  of  the  ^S^J^^aiJe, 
York  Buildings  Company  v.  Mdckenzie,^  decided  by  Lord  Thurlow  on 

appeal  from  the  Court  of  Session.  The  circumstances  of  the  case 
are  well  adapted  to  illustrate  the  perfectly  general  character  of  the 
rule  which  was  there  laid  down  for  the  first  time ;  and  the  case  has 


^  York  BuUdtTtgs  Co.  v,  Mackemaej 
Jtgrtfi  V.  Aiken,  ubi  tupra  ;  Whytes  TVs. 
V.  BvH,  13  Peb.  1851,  13  D.  679  ;  Blia* 
▼.  Black,  18  D.  1229. 

'  Jeiffrey  ▼.  Aiken,  idn  supra ;  Ander- 
son V.  Stewart,  16  Dec.  1814,  P.O.  ; 
Tayhr  v.  Watson,  20  Jan.  1846,  8  D. 
400;  Broum  v.  Bwt,  23  Dec  1848,  11 
D.  838. 

'  Maxwdl  ▼.  Brummond^s  Trs.,  21  Jan. 
1823,  2  Sh.  130,  N.E.  122  ;  Brysdale  v. 
Naime,  28  Jan.  1835,  13  Sh.  848. 

*  Thorbum  v.  MaHin,  15  D.  852,  per 
Lord  Wood ;  Aberdeen  BaiL  Co.  ▼,  BlaiJeie^ 
1  Macq.  473,  per  Lord  Granworth  ;  Bris- 
bane's Trs.  ▼.  Crairford,  3  Feb.  1826,  4 
Sh.  422,  N.K  427. 

'  Aberdeen  Bait.  Co.  v.  Blaikie,  1  Maoq. 
477 ;  and  see  ibid.,  pp.  478-4,  per  Lord 
Oranworib. 

*  The  rale  laid  down  hi  the  leading 
caee  of  Fox  v.  Mackreth,  2  Br.  G. 


0.  400,  2  Cox,  320,  was,  that  a  purchase 
by  a  trustee  for  sale  from  his  cestui  que 
trust  (and  a  fortiori  a  purchase  by  the 
trustee  from  himself),  although  he  may 
have  given  an  adequate  price  and  gained 
no  advantage,  shall  be  set  aside  at  the 
option  of  the  cestui  que  trust,  unless  (1)  the 
connection  between  them  appear  to  have 
been  completely  dissolved;  and  (2)  that 
all  knowledge  of  the  value  of  the  property 
acquired  by  the  trustee  has  been  com- 
municated to  his  constituent, —1  Wh.  &  T. 
L.  Ga.  6th  ed.,  p.  174.  "  It  is  founded 
upon  this : — That  though  you  may  see,  in 
a  particular  case,  that  the  trustee  has  not 
made  advantage,  it  is  utterly  impossible 
to  examine,  upon  satisfactory  evidence,  in 
ninety -nine  cases  out  of  a  hundred, 
whether  he  has  made  advantage  or  not,*' 
— per  Lord  Eldon  in  ex  parte  Laeey,  6 
Vee.  627. 
"*  8  Pat.  378  ;  8  Br.  P.  0.  42. 
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OHAPTBR  LY.  accordiDgly  become  a  precedent  for  the  deciBion  of  analogous  ques- 
tions under  the  English  and  Scottish  equitable  jurisdictions.^    The 
respondent  in  this  case,  while  holding  the  office  of  common  agent  in 
the  sale  of  the  Scottish  estates  of  the  York  Buildings  Company, 
which  was  insolvent,  purchased  a  portion  of  them  at  the  judicial 
auction ;   and  though  he  had  been  in  possession  for  upwards  of 
eleven  years  after  the  purchase,  and  had  entirely  freed  himself 
from  all  imputation  of  fraud,  yet  the  Court  of  Appeal  ordered  him 
to  reconvey  the  property,  holding  that  his  situation  as  common 
agent  made  it  his  duty  to  the  company  and  their  creditors  to  obtain 
the  highest  price  for  the  property — a  duty  which  could  not  be  ful- 
filled if  he  became  the  purchaser.^ 
Reason  of  the         1820.  The  manner  in  which  the  interest  of  a  purchasing  trustee 
tocWng^to^e   ^^V  ^  brought  into  conflict  with  his  duty  is  well  explained  in 
office.  Lord  Colonsay's  opinion  in  a  case  '  where  a  ship,  part  of  the  trust- 

estate,  was  bought  by  the  creditor  at  a  judicial  sale.  "  It  is  impos- 
sible," he  observed,  "  to  say  that  a  party  who  takes  the  management 
of  a  sale  of  property  so  implicitly  as  Black  did  through  Pine,  had 
not  a  fiduciary  character  iu  reference  to  the  owner,  and  all  parties 
interested.  He  had  the  vessel  in  his  own  keeping,  and  had  it  in 
his  power  to  bring  on  the  sale  tardily,  or  at  a  time  suitable  to 
himself.  I  do  not  say  that  he  did  so  ;  but  he  had  it  in  his  power 
to  do  so.  He  suggested  the  valuators,  who,  although  acting  per- 
fectly honestly,  might  yet  have  opinions  in  regard  to  the  vessel 
favourable  to  him.  Beference  is  made  to  his  agent  when  he  had 
the  vessel  in  his  hands,  and  who  might  encourage  or  discourage 
people  from  bidding  at  the  sale."  His  Lordship  went  on  to  say : 
"  But  if  Black  had  abstained  altogether  from  doing  anything  fur- 
ther than  setting  a-going  the  proceedings  by  bringing  the  summons 
of  sale,  it  is  not  very  easy  to  see  whether  in  that  case  it  might  not 
have  been  perfectly  legal  for  him  to  become  the  purchaser."  * 
Whether  the  1821.  It  will  be  proper  to  consider  how  far  this  suggestion  of  a 

tniS^^tMm  de-*  ^^^^*  ^  ^  *^®  illegality  of  a  purchase  by  a  trustee  or  party  to 

^  Per  Lord  Brougham  in  il6en2f en  J2aiZ.  he  himaelf  poflsessed."    It  is  quite  weU 

Co.  V.  Blaikiet  1  M»cq.  478.     It  appears,  settled,  as  Sir  £.  Sugden,  L.G.,  romaiked 

however,  to  ha^e  been  considered  by  some  in  Murphy  v.  (yShea,  that  it  is  not  neoes- 

of  the  Engliiih  jurists  that  a  purchase  by  sary  to    prove  undervalue ;    though  he 

an  agent  from  his  constituent  might  be  added,  '*The  rule  of  the  Court  does  not 

sustained  if  it  were  clear  that  the  agent  prevent  an  agent  from  purchasing  from 

had  dealt  openly  with  the  client, — 1  Wh.  his  principal,  but  only  requires  that  he 

ft  T.  L.  Ca.  6th  ed.  p.  174 ;  the  principle  shall  deal  with  him  at  arm's  length,  and 

being  thus    stated  by  Lord  Erskine  in  after  a  fuU  disclosure  of  all  he  knows  with 

Lowtherv,  Lowther,  18  Yes.  103,  "that  respectto  the  property,"— (2  J.  &Lat.  425). 

an  agent  to  sell  shall  not  convert  himself  '  8  Pat.  398,  per  Lord  Thurlow. 

into  a  purchaser,  unless  he  can  make  it  '  Mias  v.  Black,  11  July  1856,  18  D. 

perfectly    clear    that    he    furnished   his  1225. 

employer  with  all  the  knowledge  which  ^  18  D.  1280. 
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judicial  proceedings  who  does  not  interfere  actively  is  supported  by  ohaftxb  lv. 
previous  authorities.  On  the  one  hand,  it  is  certain  that  the  counsel  pends  on  the 
who  merely  signs  a  petition  for  a  warrant  of  sale  is  free  to  become  ofthetowtoe 
a  purchaser ;  ^  from  which  we  may  infer  that  persons  who  have  no  having  per- 
duty  to  perform  to  the  owner  or  his  creditors,  and  no  means  or  oppor- 
tvmMes  of  gaining  an  advantage  through  their  position,  ar§  excepted 
from  the  rule.  The  case  of  Darling  v.  Adamson,^  where  a  pur- 
chase by  the  husband  of  one  of  the  beneficiaries  was  sustained,  is 
similar.  Clearly,  his  relations  with  the  trust  were  not  fiduciary, 
nor  does  it  appear  that  he  had  any  power  of  controlling  the  sale. 
It  is  held  in  England  that  the  merely  nominal  position  of  a  trustee 
to  preserve  contingent  remainders  does  not  disqualify  the  party 
from  purchasing,  the  estate  being  exposed  by  trustees  under  a  dif- 
fererU  appointments  But,  on  the  other  hand,  it  is  not  permitted 
to  an  heritable  creditor  to  become  a  purchaser  of  property  brought 
to  sale  under  the  power  in  his  bond,^  though  Lord  Mackenzie 
thought  that  he  might  have  a  title  to  apply  for  the  appointment  of 
a  judicial  manager  of  the  sale,  with  the  view  of  becoming  a  buyer.^ 
The  observations  of  Lords  Brougham  and  Cranworth  in  the  two 
cases  quoted  below  ®  plainly  imply  that  the  disability  to  contract 
with  their  constituents,  attaching  to  trustees  and  managers  is  not 
obviated  by  their  remaining  neutral ;  because  it  is  the  duty  of  such 
persons  to  interfere  actively,  and  to  use  the  knowledge  acquired  as 
trustees,  not  for  their  own  advantage,  but  for  the  benefit  of  their 
employers. 

1822.  The  Court  has  certainly  never  given  any  encouragement  inquiry  into 
to  the  notion  that  evidence  proving  the  trustee  to  have  gained  an  ^®  toSMwtlon 
advantage  was  necessary  in  order  to  invalidate  the  purchase.     In  held  inadmis- 
the  case  of  Jeffrey  v.  Aiken  the  evidence  was  all  the  other  way ; 
because  the  property  was  bought  in  after  a  competition,  and  that 


^  E.  of  Wemfit  v.  Montgomery,  26  Feb, 
1854,  2  Sh.  App.  Ga.  8. 

2  Darling  v.  Adamnn,  8  Dec  1838, 1 
D.  218. 

'  SuUon  y.  /onea,  15  VeB.  587  ;  Naj^ 
V.  Winek,  1  8.  &  a  567. 

«  Jtiffrey  v.  Aikeni,  16  June  1826,  4 
Sh.  722,  N.E.  728  ;  Taylor  v.  WaUon, 
20  Jan.  1846,  8  D.  400. 

*  8  D.  406 ;  and  see  Maxwell  ▼. 
Drwnnumd^s  Trs,,  21  June  1823,  2  Sh. 
180,  N.E.  122.  In  England  a  mortgagee 
with  a  fftnoer  of  aale  is  aubjeot  to  the  same 
diaqnalification  as  a  trastee, — Water$  v. 
Cfroom,  11  01.  &  Fin.  684 ;  Downet  v. 
Olazd>ro(4c,  8  Mer.  200.  Bnt  a  porchase 
of  the  reyefsioii  or  *' equity  of  redemp- 


tion "  from  the  proprietor  is  not  impeach- 
able on  equitable  grounds,  for  the  relation 
between  the  parties  is  that  of  contract, — 
Knight  v.  MarjorHwnks,  2  Macn.  &  G. 
10.  In  this  oase  the  mortgagee  was 
trustee  for  the  mortgagor  of  other  pro- 
perty ;  but  Lord  Gottenham  held  that  the 
existence  of  the  fiduciary  relation  could 
not  affect  the  fairness  of  transactions  un- 
connected with  the  subject  of  the  trust. 

«  HamilUm  v.  WrigfU,  2  Aug.  1842,  1 
Bell,  591,  per  Lord  Brougham ;  Aberdeen 
Rail,Co.  V.  Elaikie,  20  July  1854, 1  Maoq. 
473,  per  Lord  Granworth  ;  York  Build- 
ings Co,  V.  MaekenziCj  8  Pat.  398,  per 
Lord  Loughborough. 
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cHAPTiB  Lv.  only  to  prevent  the  land  from  going  at  a  lower  price,  which  must 
have  been  the  result  had  the  creditor  not  offered  more.  There  was 
no  imputation  of  unfair  dealing,  and  the  Court  must  have  gone  on 
the  prinpiple  that  a  trustee  cannot  be  the  purchaser  at  a  sale  under 
his  own  authority.^  In  Taylor  v.  Watson  Lord  Jeffrey  observed 
that  the  rule  was  so  peremptorily  fixed  that  the  Court  should  not 
be  tempted  by  considerations  of  equity  to  unsettle  it.  "  It  is  now 
presumptio  juris  et  de  jure"  he  said,  *'  that  where  a  person  stands 
in  these  inconsistent  relations  of  buyer  and  seller  there  are  dangers  ; 
and  it  is  not  relevant  to  say  that  it  is  impossible  there  could  be  any 
in  the  particular  case."  '  The  doctrine  thus  generally  stated  has  been 
affirmed  by  the  decisions  of  the  House  of  Lords  already  referred 
to ;  and,  as  it  is  obviously  impossible  to  ascertain,  in  the  generality 
of  cases,  whether  the  terms  on  which  a  trustee  has  dealt  with 
the  estate  or  interests  of  his  constituents  were  the  best  that  were 
attainable,  the  rule  has  been  established  that  no  inquiry  on  that 
subject  will  be  permitted.'  Besides,  if  a  trustee  were  permitted  to 
come  forward  openly  as  a  purchaser,  this  might  have  a  tendency  to 
discourage  others  from  coming  forward  against  such  a  competitor, 
and  so  the  sale  would  be  chilled.^ 
The  rale  ap-  1823.  The  rule  which  prohibits  trustees  for  sale  from  becoming 

g^tJ^Lucr*  purchasers  is  applicable  not  only  to  those  whom  the  law  regards  as 
iioneers,  &c     trustees  virttUe  officii,  as  trust-disponees,*  executors,  guardians,  and 
judicial  factors,  but  to  all  who,  in  relation  to  the  transaction  itself, 
have  a  duty  to  perform  towards  the  beneficiary,  as  interdictors,* 
stockbrokers,^    directors    of  banking    and    railway  companies;^ 

^  /^tfWy  V.  Aiken,  16  June  1826,  4  Sh.  man  employs  another  as  his  agent,  it  is 

722,  N.E.  728,   as  explained  per  Lord  on  the  faith  that  such  agent  will  act  in  the 

Fullerton  in  Taylor  v.  Watton^  8  B.  407  ;  matter  purely  and  disintereetedly  for  the 

see  Lord  St.  Leonards'  didium,  supra,  §  benefit  of  his  employer,  and  assoredly  not 

1819,  note.  with  the  notion  that  the  person  whose  as- 

'  8  D.  407.  sistanoe  is  required  as  agent  has  himself, 

'  Aberdeen  RaiL  Co,  v.  Btaikitt  1  Macq.  in  the  very  transaction,  an  interest  directly 

472,  per  Lord  Gran  worth.  See  also  Praeer  opposed  to  that  of  hit  principal," — 3  Beay. 

▼.  Hankeiy,  9  D.  423,  per  Lord  President  83.    This  was  the  case  of  an  agent  edUng 

Boyle  ;  and  York  Buildings  Co,  Y,Macken'  to  his  constituent ;  but  in  the  earlier  case 

sie,  3  Pat  395,  per  Lord  Thurlow,  quotmg  of  Brookman  v.  Rothsekild,  8  Sim.  153, 

Lord  Hardwicke.  Lord  Lyndhurst  set  aside  a  transaction  in 

*  £z  parte  Laceg,  6  Yes.  629.  which  the  late  Mr  N.   Bf.  Rothschild, 
'  Bruhane't  Tr§,  v.  Crawford,  8  Feb.  when  employed  to  sell  20,000  French 

1826,  4  Sh.  422,  N.E.  427.  Rentes,  had  taken  the  securities  to  himself, 

*  OiUies  y.  Madachlan*s  Beps,,  11  Feb.      giving  credit  for  them — so  his  Lordship 
1846,  8  D.  487.  held— at  the  fair  price  of  the  day  ;  adding, 

^  In  OiUett  v.  Pqppereome,  8  Beav.  78,  however,  that  the  Court  must  maintain 

Lord  Langdale,  M. R.,  set  aside  a  sale  of  the  principle  that  an  agent,  if  he  accepts 

canal  shares,  which  the  stockbroker  who  the  employment,  is  bound  to  sell,  and  is 

was  employed  to  purchase  them  had  bought  not  at  liberty  to  take  over  the  stock,  giving 

from  a  person  who  was  truly  a  trustee  fur  credit  for  the  price. 


himself  ;  for,  said  his  Lordship,  *'  where  a  ^  Thorbum  v.  Martin,  8  July  1853,  16 
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the  agent  ^  or  auctioneer  employed  to  effect  the  sale  ;^  the  common  oHAmB  ly. 
agent  in  a  judicial  sale  ;^  and  the  commissioners^  and  trustees  on 
sequestrated  estates.^  It  is  no  exception  to  the  rule  that  the 
trustee-purchaser  is  a  corporation,  and  that  its  members  did  not 
derive  individual  benefit  from  the  purchase.  In  the  case  of  the 
Aberdeen  University  v.  The  Toivn-Council,  certain  mortified  lands 
held  by  the  Town-Council  in  trust  for  the  University  were  feued 
out  to  a  nominee,  who  immediately  conveyed  to  the  Town-Council 
in  its  corporate  capacity.  Having  got  the  lands,  the  Town-Council 
then  applied  for  a  grant  of  the  salmon  fishings  ex  adverso  of  the 
lands,  which  according  to  the  custom  of  the  time  were  given  for 
a  nominal  price  to  the  riparian  owner.  In  an  action  brought  more 
than  forty  years  afterwards  this  transaction  was  annulled,  and  the 
salmon  fishings  as  well  as  the  lands  declared  to  be  a  trust  for  the 
purposes  of  the  original  mortification.  With  reference  to  the 
acquisition  of  the  salmon  fishings.  Lord  Cairns  said  :  "  It  is  one  of 
the  first  principles,  founded  upon  no  technical  rule  of  law,  but 
upon  the  highest  principles  of  morality,  that  wherever  a  trustee, 
being  ostensibly  the  owner  of  a  property,  acquires  any  benefit  as 
owner  of  that  property,  that  benefit  cannot  be  retained  by  himself, 
but  must  be  surrendered  for  the  advantage  of  those  who  are  bene- 
ficiaries under  the  trust."  ^  If  an  heir  of  entail,  taking  advantage 
of  the  provisions  of  the  42  Geo.  m.,  cap.  116,  as  to  the  redemption 
of  land  tax,  sell  a  larger  portion  of  the  estate  than  is  necessary  for 
that  purpose,  or  become  the  purchaser  of  the  lands  either  mo 
nomine  or  throi^h  a  confidential  person,  the  sale  will  be  reduced ;  ^ 
and  the  reduction  may  even  be  enforced  at  the  instance  of  succeed- 
ing heirs  again&t  an  onerous  purchaser,  if  there  is  a  manifest  excess.^ 
In  the  case  of  an  individual  trustee  acquiring  estate  by  assignation 
from  a  bona  Jide  purchaser  from  the  trustees,  there  can  be  no 
objection  to  the  trustees  granting  a  conveyance  to  the  assignee  in 
implement  of  their  obligation  to  the  purchaser.^ 


D.  S45;  Aberdeen  Sail.  Co,  v.  Blaikie, 
20  July  1854,  1  Maoq.  461. 

1  itPherwiCi  Tr$.  t.  Watt,  Dec.  8, 
1877,  5  S.  (H.L.)  9,  reversing  4  R.  601. 
Ooufiay'a  Tr$,  v.  Eerr,  6  June  1857, 19 
D.  789.  See  Rutherfurd  v.  McGregor 
and  Co,,  1891,  18  R.  1061. 

>  Jeffrey  v.  AiJken,  4  Sh.  722,  N.E. 
728  ;  Oree  v.  Durie,  1  Deo.  1810,  F.O. 

*  York  BuMingi  Co»  ▼.  Ma4ikenzie,  3 
Pat  378. 

«  19  and  20  Viot,  cap.  79,  §  120; 
Drew  V.  Paierton,  2  Dec.  1825,  4  Sh. 
259,  N.E.  264 ;  MaekeOar  v.  Balmain, 
8  Mar,  1817,  F.O. 


«  Jbid.  §  120 ;  Why(e*$  Tr,  v.  Burt, 
23  Deo.  1848,  11  D.  838 ;  13  Feb.  1851, 
13  D.  679  ;  Fraeer  v.  ffankey,  13  Jan. 
1847,  9  D.  415. 

•  Magi,  of  Aberdeen  v.  Univeraity  of 
Aberdeen,  Mar.  23,  1877,  4  R.  (H.L.) 
48,  51. 

^  Eliott  V.  Wilson,  infra  ;  Hamilton  v. 
MUUm',  10  Deo.  1830,  9  Sh.  165. 

B  ElifM  ▼.  WHaon,  9  Feb.  1826,  4  Sh. 
429,  N.E.  435,  affirmed  2  May  1828,  8 
W.  k  S.  60. 

»  Fleming  Y,  Imrie'a  Tr»,,  11  Feb.  1868 
6  Macph.  868. 
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CHAPT8B  LY.  1824.  Partles  who  are  beneficially  interested  in  the  estate  are 

How  far  the  disqualified  from  purchasing  at  an  auction  on  a  different  ground, 

excfad^y*  ^'^z.,  because  they  are  regarded  as  virtually  occupying  the  position 

this  role  from  of  exDosers,  and  are  consequently  not  entitled  to  raise  the  price  to 

becoming  a  *■  ^  ^  j. 

purchaser.  bona  fide  purchasers.^  A  bankrupt  cannot  purchase  the  seques- 
trated estate,^  and  the  privilege  of  purchasing  is  enjoyed  by 
creditors  only  in  virtue  of  the  statutory  declaration  to  that  effect.^ 
In  Darling  y.  Adamson,^  where  the  purchaser  was  the  husband 
of  one  of  the  beneficiaries,  the  purchase  was  objected  to  on  the 
ground  that  the  sale  had  been  carried  through  in  a  process  of  im- 
plement raised  by  the  beneficiaries,  but  the  sale  was  sustained. 
However,  in  Favlda  v.  Corbetf  it  was  held  that  an  offer  by  a 
residuary  legatee  made  the  sale  reducible  at  the  instance  of  a 
previous  bidder,  as  being  an  attempt  to  raise  the  upset  price  by 
one  who  was  in  reality  the  exposer  of  the  subjects. 
Purchase  by  1826.  With  respect  to  sales  at  the  instance  of  creditors,  the 

trust-est^,  ^  capacity  to  purchase  depends  partly  on  statute  and  partly  on  common 
^^t^r  *^™    ^^^'  common  law,  creditors  selling  under  a  power  of  sale,*  or 

in  a  judicial  process  of  sale,^  have  been  held  disqualified,  and  the 
disability  has  not  been  removed  by  the  recent  Statutes.  If  the  ex- 
posing creditor  is  a  corporation  it  is  questionable  whether  the  cor- 
porators are  precluded  from  bidding,  either  in  their  representative 
capacity  or  as  individuals.®  Under  the  former  Bankruptcy  Act,* 
which  declared  that  it  should  be  lawful  to  any  creditor  to  purchase 
estates  sold  in  virtue  of  its  provisions,  it  was  ruled  that  a  purchase 
by  an  heritable  creditor  who  held  a  security  over  the  estate  was 
valid.^®  The  present  Bankruptcy  Act  enacts  ^*  that  *  when  any  estate 
is  sold  ptiblidy  by  virtue  of  this  Act,  it  shall  be  lawful  for  any  credi- 
tor to  purchase  the  same ;  but  the  trustee,  or  commissioners,  or 
adjudger  selling  as  aforesaid  ^  shall  not  be  entitled  to  purchase." 
The  29th  section  of  the  Personal  Diligence  Act  ^  provides  that, 

^  BeU'8  Pr.  §181,  and  oaeee  there  dted.  ^  §  120.     The  MBignees  of  an  Engliah 

'  Andenon  v.  SUwaH,  16  Dea  1814,  buikrapt    cannot    porcfaaae    the    tmst 

F.G.  property.     Bee  ex  parte  Chadwick  aoid  ex 

*  19  and  20  Viot.,  cap.  79,  §  120.  fnirte  Tkvfaites,  cited  ha,  Montague  and 
^  Darling  v.  Adameon,  8  Dec.  1888,  1  Ayrton  on  Bankmptcy,  2d  ed.  1,  829  and 

D.  218.  828,  and  cases  dted  in  1  Wh.  &T.  L.  Ga. 

B  Favlds  y.  Oorhet,  25  Feb.  1859,  21  6th  ed.  p.    198.     Lord  Eldon  donbted 

D.  587.  whether  the  assent  of  the  majority  of  the 

*  Taylor  v.  WaUon,  20  Jan.  1846,  8  D.  creditors  would  vaUdate  the  transaction 
400  ;  Jeffrey  v.  Aiken,  aupra,  {ex  parte  Laeey,  6  Ves.  628),  notwithstand- 

"^  EUa$  V.  Block,  9  July  1856,  18  D.  ing  Lord  Haidwioke's    decision  to  the 

1225.  contrary  in  WktUpdale  v.  Co(^Mm,  1  Ves. 

*  Maxwell  ▼.  Drumfnond^i  Tn.,  21  Jan.  Ren.  9,  dted  5  Ves.  682. 
1828,  2  Sh.  180,  N.E.  122.  "  See  8§  112,  118. 

*  2  and  8  Vict,  cap.  41,  §  99.  i*  1  and  2  Viot,  cap.  114. 
i«  Oruiekihank  v.    WiUiamt,   15  Feb. 

1849,  11  D.  614, 
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where  goods  are  sold  by  public  roup  under  the  authority  of  the  oHAraniLY. 
Sheriff, ''  it  shall  be  lawful  for  the  poinder  or  any  other  creditor  to 
purchase  the  same." 

1826.  It  may  be  doubted  whether  an  agent  is  disqualified  in  DisabUitv  of 
consequence  of  the  general  relation  subsisting  between  himself  and  Sp^iai  or^  ^ 
the  beneficiary,  or  if  the  disqualification  arises  only  from  his  being  fi^*'**- 
employed  in  connection  with  the  sale.    Where  the  agent  is  himself 

the  vendor,^  or  where  he  has  even  a  general  management,  the 
purchase  is  clearly  illegal.^  If  the  employment  is  special,  and 
relates  to  an  entirely  different  matter,  there  can,  we  apprehend,  be 
as  little  doubt  that  the  agent  is  free  to  purchase.  A  more  difficult 
case  is  presented  in  Drysdale  v.  Nainie?  The  agent  in  this  case 
was  trustee  under  a  voluntary  trust-disposition,  and  in  that  capacity 
had  made  large  advances  to  his  client.  After  her  death,  a  creditor 
holding  a  preferential  security  brought  the  property  to  sale  under 
a  power  in  the  bond.  The  trustee,  who  was  in  effect  a  postponed 
creditor,  bought  in  the  estate  at  the  price  of  £4600,  in  order  to 
preserve  his  security,  which  would  have  been  lost  had  the  estate 
been  sold  for  an  inadequate  price.  At  the  same  time  he  intimated 
to  the  truster's  heir-at-law  that  he  would  hold  himself  accountable 
for  any  surplus  which  the  estate  might  eventually  yield.  No 
decision  was  pronounced  on  the  merits  of  this  case ;  but  it  is  clear 
that  the  trust  remaining  in  the  purchaser  was  a  function  quite 
distinct  from  that  of  the  power  of  sale  which  was  conferred  on  a 
different  party,  and  in  relation  to  a  different  transaction.  Both 
the  purchaser  and  the  vendor  were  trustees  for  the  heir's  rever- 
sionary interest;  and  as  no  profit  could  be  made  by  either  of 
them,  we  do  not  see  on  what  principle  the  transaction  could  be 
condemned. 

1827.  If  the  trustee  has  been  authorised  by  the  truster  or  by  Tnutee  may 
the  beneficiaries,  being  sui  juris,  to  become  a  purchaser,  the  right  thebenetidjOT. 
of  challenge  is  barred ;  ^  and  on  similar  grounds  it  would  appear 

that  a  purchase  from  the  beneficiary  himself  is  unobjectionable ;  ^ 
though  it  must  be  admitted  that  this  branch  of  the  subject  has  not 
been  elaborated  by  our  Courts  with  the  same  care  as  it  has  been  in 
England.®    Where  the  truster  has  a  reversionary  interest  in  the 

^  Chmrlajft  Tn,  v.  Kerr,  6  June  1S57,  ^  Browning  v.  HamiUon,  25  May  1887* 

19  D.  789.  16  Sh.  999. 

>  Tharbwrn  ▼.  Martin,  16  D.  849,  per  *  See  Britbane*»  Tr».  v.  Crawford,  8 
Lord  jDstioe-Clerk  Hope ;  M*Pherson*8  Feb.  1826,  4  Sh.  422,  N.E.  427.  Lord 
TVt.  y.  Watt,  6  R.  (H.L.)  9.  £klon*8  judgmentB  on  this  point  do  not 

>  DrywdaU  ▼.  Navmt^  28  Jan.  1886, 18  exhibit  that  degree  of  oonsistency  and 
Sh.  348.  SeeZowtA^r  v.  Lowther,  and  dear  apprehension  of  principle  that 
Mwrjhy  ▼.  (/Shea,  stated  supra,  %  1819.  nsnaUy  charaoterised  his  decisions.    For 

^  Fnuer  ▼.  Hankeyt  18  Jan.  1847,  9  example,  in  oommenting  (in  ex  f>arte 
P.  416.  laeey,  6  Ves.  627)  upon  Poxy.  MaekrHh, 
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oHAPTBBLv.   estate,  as  in  the  cose  of  trusts  for  payment  of  debts,  he  may  object 

to  an  offer  being  received  on  behalf  of  the  trustee,  although  the 

creditors  should  consent.^ 

Objection  held        1828.  The  disability  has  been  held  to  be  obviated  by  the 

by  the  redgna-  resignation  of  the  trustee  before  any  step  has  been  taken  to  carry 

trort^^^Wto    t^ro^^  the  sale,  on  the  ground  that  the  purchaser  is  then  no 

tempore,  longer  in  the  position  of  having  a  duty  to  discharge  adverse  to 

his  interest  as  purchaser.^    Accordingly,  where  the  trustee  on  a 

sequestrated  estate  had  been  superseded  in  consequence  of  having 

attempted  to  purchase  the  bankrupt's  property  at  an  auction,  and 

the  Court  in  consequence  ordered  the  subjects  to  be  re-expoeed, 

he  was  permitted  to  purchase  the  same  property  from  the  new 

trustee.' 

Doctrine  of  the       1829.  As  to  the  trustee's  right  to  purchase  afterresignation, 

Siyin  reUtion  Conflicting  Opinions  have  been  entertained  by  the  Judges  of  the 

to  the  effect  of  Court  of    Chancery.      Thus,    in    ex  parte  Janies,*  Lord    Eldon 

observed :  "  With  respect  to  the  question,  whether  I  will  permit 

Jones  to  give  up  the  o£Qce  of  solicitor,  and  to  bid  ?    I  cannot  give 

that  permission.    It  would  lead  to  all  the  mischief  of  acting  up  to 

the  point  of  sale — getting  all  the  information  that  may  be  useful 

to  him,  then  discharging  himself  from  the  character  of  solicitor,  and 

buying  the  property."    Lord  Cranworth,  however,  in  the  Scottish 

appeal  case  of  the  Aberdeen  Railway  Company,  observed  that  the 

more  accurate  rule  would  be  that  while  the  relation  subsisted 

there  should  be  no  such  dealing,  hd  thai  after  cesser  of  the  relation 

the  purchaser  should  he  permitted  to  show  fairness  in  the  transaction? 


Lord  Eldon  argued  that  the  jodgment  ^  Lewin  on  Tnuti,  9th  ed.  pp.  506-609. 

oould  only  be  defended  on  the  principle  '  OiUieM  v.  M^Lachlan,  8  D.  498,  per 

that  all  transactions  between  tnutee  and  Lord  Cnninghame  ;  Browi  ▼.  Buri^  11 

beneficiary  were  forbidden  whUc  the  rda-  D.   842,  per  Lord  Monoreiff ;  Smitk  t. 

tixm  tubtitUdy  for  there  was  no  reason  to  RoherUm,  10  Feb.  1826,  4  Sh.  442,  N.E. 

impute  unfaimeas  to  Mackreth  in  the  448. 

transactions.     But  in  Cclet  v.  Treeothich,  '  WhyU^i  TV.  t.  BuHf  18  Feb.  1861, 

9    Vee.    234,  his  Lordship  sustained  a  18  D.  679. 

purchase   by  a  trustee  for  payment  of  *  Ex  pmrte  Jafnet,  8  Ves.  852. 

debts  from  the  beneficiary,  on  the  ground  '  A  herdeen  BaiL  Co,  v.  Blaikie  JSros., 

that  the  sale  had  been  carried  through  1  Maoq.  464.    So  in  eae  parte  Perktty  8 

by  the  beneficiary  himself,  without  the  M«  D.   &  De  Glez,  885,  the  Court  of 

active  intetferenoe  of  the  trustee ;  adding,  Chancery  allowed  the  assignee  of  a  bank- 

"  A  trustee  may  buy  from  the  cetAui  que  rupt  to  relinquish  the  office,  in  order  that 

trutt,   provided  there  is  a  distinct  and  he  might  bid  at  the  sale  of  the  bankrupt's 

clear  contract,  ascertained  to  be  such  after  estate  ;  and  in  a  later  case,  where  the 

a  jealous  and  scrupulous  examination  of  Court  refused  to  allow  the  assignee  to  bid, 

all  the  dioumstanoes,  that  the  eeitui  qiu  he  was  permitted  to  name  the  price  he 

tfutt  intended  that   the  trustee  should  would  give  if  the  property  were  not  sold 

buy ;  and  there  is  no  fraud,  no  conceal-  by  auction,  and  afterwards  to  buy  at  that 

ment,  no  advantage  taken  by  the  trustee  price  ;   ex  parte  Hclymam^  8  Jur.  156. 

of  information  acquired  by  him  in  the  See  also  ex  paHe  Oore,  8  M.  D.  &  De 

character  of  trustee."  Gez,  77  ;  6  Jur.  1118 ;  7  Jur.  186. 
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1830.  In  connection  with  the  subject  of  purchases  by  trustees,  chaptbr  lv. 
we  may  notice  the  case  of  a  trustee  acquiring  property  without  Trustee  acqoir- 
onerous  cause ;  in  which  case  it  would  seem  the  acquisition  ought  onerous^canse. 
to  result  to  the  heir.^    The  principle  of  constructive  trust  applies 

also  to  the  case  of  a  purchase  by  a  trustee  of  property  in  which 
the  beneficiary  has  only  a  partial  interest.^ 

1831.  11.  Bemedies  competent  to  the  Beneficiary. — As  per- 
taining to  the  law  of  the  remedy,  we  shall  have  to  consider  the 
nature  of  the  procedure  against  purchasers  and  singular  successors  ; 
the  terms  on  which  the  sale  will  be  set  aside  ;  and  the  limitation 
of  the  remedy  arising  from  express  or  implied  acquiescence. 

1832.  It  is  a  settled  point,  as  will  presently  be  shown,*  that  Pnrchaaes  by 
a  contract  of  sale,  though  prohibited  by  the  ]aw  of  trusts  on  any  null,  but  re- 
of  the  grounds  above  mentioned,  is  not  void  ab  initio,  but  is  only  |J5?ofVparty 
voidable.    The  inference  is  obvious,  that  the  purchaser's  title  will  intewittedT 
remain  good  until  set  aside  in  a  process  of  reduction;  and  this 
accordingly  was  the  form  of  procedure  adopted  in  almost  all  the 

cases  we  have  cited,  certainly  in  every  case  in  which  it  was  sought 
to  recover  the  property.*  On  consideiing  further  that  such  pur- 
chase may  be  rendered  perfectly  valid,  or  at  least  unchallengeable, 
by  the  assent  of  all  parties  interested,  we  arrive  at  another  general 
principle,  namely,  that  a  reduction  will  only  be  entertained  when 
brought  by  some  party  who  has  an  interest  in  the  trust-estate,  or 
who  is  responsible  for  its  administration.  A  rescissory  process 
must  necessarily  be  resorted  to  when  the  purchase  is  to  be  declared 
void  at  common  law ;  and  if  the  transaction  have  already  been 
implemented,  the  summons  will  conclude,  not  only  for  the  reduc- 
tion of  the  minutes  of  sale,  articles  of  roup,  &c.,  but  also  of  the 
disposition  and  sasine,  or  other  title  of  constitution,  and  of  all  sub- 
sequent deeds  of  transmission.^  The  summons  may  also  embrace  a 
conclusion  for  compensation  or  damages.^  Forms  of  issues  adapted 
for  trying  the  question  of  title  will  be  found  in  the  cases  of 
Oourlay*8  Trustees  v.  Kerr  ^  and  JSlias  v.  Blackfi  Where  the  pur- 
chase has  been  made  at  a  judicial  auction,  it  would  seem  that  any 
question  as  to  its  legality  may  be  competently  raised  in  the 
depending  process.^ 

1  CbcAronv.  CocArtfn,  1732,  M.  16,889.  •  Balfour  v.  Kerr,  20  Feb.   1856,  18 

>  CHOiet  ▼.  MadachJUm's  Reps,,  11  Feb.  D.  620. 

1846,  8  D.  487  ;  see  Drytdale  v.  Naime,  '  Oouriaj^s  Trt,  v.  Kerr,  6  June  1867, 

28  Jan.  1835,  13  Sh.  348.  19  D.  790. 

*  Ii^ra,  §  1835  et  seq,  >  JSlicu  v.   Maek,  18  D.  1227.     See 

^  See  Frtuer  v.  Hamkey,  18  Jan.  1847,  form  of  iseae  of  damages  in  Whyie't  Trt, 

9    D.    415  ;    and   caaee   formerly  died  v.  BuH,  13  Feb.  1851, 13  D.  680. 

*  DaMng  y.  Adamton,  8  Dec.   1888, 


«  llnd,;  York  Buildingi  Co.  v.  Mae-      1  D.  213. 
kenziej  8  Pat.  401  (judgment). 

VOL.  n.  Q  2 
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GHAFTBR  LY. 

What  parties 
have  a  suffi- 
cient title  to 
reduce  a  sale 
of  the  trust- 
estate  to  a 
trustee. 


No  action  lies 
against  a  co- 
trustee unless 
accessory  to 
the  purchase. 


1833.  Among  the  parties  who  are  considered  to  have  a  l^al 
interest  to  reduce  the  sale,  we  may  name  the  purchaser's  co-trustee,^ 
because  he  is  liable  to  be  called  to  account  for  permitting  the 
sale ;  ^  the  debtor,  where  the  sale  takes  place  under  a  power  con- 
tained in  a  voluntary  trust-deed  or  heritable  security,^  because  a 
trustee  for  creditors  is  also  a  trustee  for  the  debtor  of  the  rever- 
sion ;*  a  postponed  creditor  ;*  and  also  the  general  body  of  credi- 
tors, or  a  new  trustee  appointed  to  represent  their  interest.^  Lord 
Cuninghame  thought  that  a  bankrupt  had  no  interest  entitling 
him  to  challenge  a  sale  to  the  trustee  on  his  sequestrated  estate,  as 
the  loss,  if  any,  must  fall  exclusively  on  the  creditors ;  ^  but  this 
view  is  scarcely  in  accordance  with  the  precedent  established  in 
the  analogous  case  of  the  ranking  and  sale  of  the  estates  of  the 
York  Buildings  Company.^  It  has  been  observed  that  an  indi- 
vidual creditor  might  competently  insist,  for  his  own  interest,  in  a 
reduction  of  a  sale  to  a  trustee,  if  a  majority  of  the  creditors  agreed 
to  homologate  the  transaction  without  giving  him  due  notice ;  ^ 
but  in  an  earlier  case  it  seems  to  have  been  doubted  whether  the 
instance  of  the  representative  of  a  creditor  who  was  defunct  was  a 
sufficient  title  to  sue.^®  Lastly,  it  is  settled  that  an  unsuccessful 
bidder  at  the  sale  is  entitled  to  pursue  a  reduction ;  and  it  would 
seem  that  he  has  an  option  either  to  reduce  the  whole  transaction 
or  to  claim  the  estate  at  the  price  he  bid  for  it." 

1834.  Where  an  action  of  reduction  was  directed  against  a 
purchasing  trustee,  and  also  against  a  co-trustee  who  was  held  to 
have  been  somewhat  remiss  in  his  duty,  though  not  directly 
accessory  to  the  illegal  sale,  the  Court  assoilzied  the  co-trustee, 
but  found  him  entitled  only  to  modified  expenses.^  We  shall 
merely  cite  two  cases  ^*  in  which  proceedings  were  taken  against 
trustees  for  sale  by  petition  and  complaint.  The  subject  of  the 
removal  of  trustees  is  reserved  for  consideration  in  a  subsequent 
chapter. 


'  Darlvng  v.  AdamMn,  8  Deo.  1838, 
1  D.  213. 

>  See  Thorlmm  v.  MarUn,  15  D.  848, 
per  Lord  Justioe-Glerk  Hope. 

'  MaoBwdl  V.  Drafnmond^t  Tn,;  Jeffireif 
Y.  Aiheuy  iupra, 

«  BamiUon  v.  Wright,  1  BeU,  690,  per 
Lord  Brougham. 

«  Kerr  v.  M'Arthur*8  Tr8„  28  Dec. 
1848, 11  D.  302. 

•  Wkyte's  Tr,  ▼.  Bwri,  supra. 

7  Frater  v.  Hankey,  9  D.  422 ;  and 
see  t5.  p.  432,  per  Lord  FnUerton. 

•  Torlc  BuUdingi  Co,  v.  Maehemie,  3 
Pat.  878. 


*  Per  Lord  Wood  in  ThoHmm  v. 
Martvn,  15  D.  852. 

^<>  SmUh  ▼.  SdberUm,  10  Feb.  1826,  4 
Sh.  444. 

"  Ahercrombie  v.  Burt,  18  D.  682 ; 
Pauld9  V.  C7or&^  25  FeK  1859,  21  D. 
587  ;  contra,  Aberdein  v,  Stratton't  TVs., 
29  Mar.  1867,  5  Macpb.  726. 

"  Thorbum  v.  Martin,  8  Julj  1853, 
15  D.  845. 

"  Drew  V.  Paterson,  2  Dec  1826,  4  Sh. 
259,  N.E.  264  ;  Brovm  v.  Burt,  23  Deo. 
1848,  11  D.  338,  where  the  trustee  ad- 
mitted his  fault  and  resigned. 
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1836.  As  to  the  tenns  on  which  an  illegal  purchase  will  be  set  ohaptiblv. 
aside,  it  appears  that  the  practice  of  our  Courts  leaves  a  certain  fienefldary 
option  to  the  aggrieved  party.    For,  in  the  first  place,  the  bene-  S^^tSeaSeor 
ficiary  may  compel  the  trustee  to  carry  out  the  arrangement,  if  it  demand  a  re- 

•^  *^  ^  o  '  Gonveyanoe  or 

turns  out  to  be  for  the  benefit  of  the  estate.  ''  The  result  of  a  n-aaie. 
trustee  purchasing  property,"  said  Lord  Cockbum,  "  is  that  the 
transaction  is  voidable,  not  that  it  is  void.  If  it  be  chosen,  he  may 
be  kept  to  his  1)argain."^  Or,  secondly,  the  constituent  may 
demand  a  reconveyance  of  the  estate,  subject  to  the  payment  of 
the  price,  on  the  principle  that  the  acquisition  was  a  constructive 
trust  for  his  behoof.  On  this  principle,  where  the  law-agents  and 
trustees  of  an  heritable  creditor  purchased  the  subjects  over  which 
their  client's  security  extended,  the  Court  ordained  the  trustees  to 
convey  the  property  to  their  client,  the  pursuer  of  the  action.* 
Lastly,  the  constituent  may  repudiate  the  transaction  altogether 
and  insist  upon  a  re-sale. 

1836.  It  will  generally  be  for  the  interest  of  the  trustee  or  Whether  the 
purchaser  to  ofiFer  to  execute  a  reconveyance  of  the  property,  as  by  bound^tolc" 
this  method  he  will  get  back  the  purchase-money,  and  escape  from  ^p*  *^^^^ 
further  liability ;  while,  in  the  alternative  case  of  a  re-sale,  he  he  does  not 
might  be  obliged  to  make  good  the  difference  between  the  selling  daSl^e!^ 
price  and  that  which  he  had  previously  given.    Where  the  power 
of  selling  was  in  the  purchaser  himself  (as  in  the  case  of  a  sale  by 
an  heritable  creditor  to  himself  in  the  attempted  exercise  of  his 
power  of  sale),  the  Court  has  been  satisfied  with  the  offer  of  a 
reconveyance;'  as  in  that  way  the  status  quo  as  between  debtor 
and  creditor  is  restored ;  and  because  it  would  be  unreasonable  to 
compel  the  creditor  against  his  will  to  exercise  a  power  of  sale 
which  was  granted  solely  for  his  benefit.     Accordingly,  where  heri- 
table creditors  (defenders)  offered  to  abandon  a  sale,  and  to  account 
for  their  intromissions  with  the  subjects  upon  receiving  payment 
of  their  debts   with   the   accruing  interest,  the  Court  remitted 
to  an  accountant  to  make  up  a  state  of  the  balance  between  the 
pursuer  and  the  defender,  holding  them  still  to  stand  in  the  relation 
to  each  other  of  debtor  and  creditor.*    Where,  again,  the  complaint 
is  that  the  property  was  purchased  by  a  trustee,  or  an  agent 
employed  to  conduct  the  sale,  the  object  of  the  pursuer  generally 
is  to  recover  the  specific  subject,  on  the  ground  that  it  has  been 
sold  below  its  value ;  and  the  proper  course  would  appear  to  be 
simply  to  reduce  the  sale,  by  which  means  the  pursuer  is  at  once 

>  Tlu>rbum  Y.Martin,  15  D.  850.  182  ;  Taylor  v.  Walton,  8  D.  403,  see  the 

'  OiUi€»  V.  Madoiehlan;  see  the  inter-  interlocutor ;  Darling  v.  Adamton,  1  D. 

kMsntor,  8  D.  508.  218. 

»  Maxwdl  V.  Druimmifmd'i  Tr$,,  2  Sh.  *  Tayhr  v.  Watton,  vbi  supra. 
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Rents  and  pro- 
fits of  posses- 
sion ;  rule  as 
to  their  appro- 
priation where 
sale  set  aside. 


CHAFTBBLT.  reinvested  in  his  property.^  It  is  clear  that  in  such  a  esse  a 
beneficiary  is  entitled  to  claim  a  reconveyance  of  the  specific  estate. 
1837.  The  beneficiary  will  be  entitled  to  recover,  along  with 
the  property,  the  rents  and  profits  uplifted  during  the  purchaser's 
possession;  and  he  will  of  course  be  liable  in  repetition  of  the 
price.^  In  Mackenzie's  case,  the  judgment  of  the  House  of  Lords 
contains  an  elaborate  series  of  findings  in  relation  to  the  mutual 
claims  of  the  parties  against  each  other.  It  was  declared  that  the 
defender  ought  to  refund  to  the  company  all  the  I'ents  and  profits 
he  had  received  out  of  the  estate,  and  an  adequate  consideration 
for  the  enjoyment  of  such  part  thereof  as  he  had  occupied  himself. 
The  pursuers,  on  the  other  hand,  were  found  liable  in  repayment 
of  the  price,  and  also  of  all  sums  expended  on  the  permanent 
improvement  of  the  property ;  and  an  account  was  directed  to  be 
taken  of  the  defender's  receipts  and  disbursements,  in  which 
periodical  interest  was  to  be  allowed  on  both  sides  to  the  date  of 
the  decree.  And  it  was  ordered  that,  on  payment  of  the  balance 
found  due  by  either  party,  **  the  defender  do  reconvey  the  said 
estates  to  the  pursuers,  subject  to  the  demands  of  their  creditors, 
and  to  the  leases  and  other  contracts  as  aforesaid,  in  such  manner 
as  the  Court  shall  think  fit  to  direct." '  In  a  subsequent  appeal, 
their  Lordships  affirmed  the  decision  of  the  Court  of  Session, 
fixing  five  per  cent,  as  the  rate  of  interest  chargeable  on  each  side 
of  the  account.^  We  have  thought  it  desirable  to  state  thus  fully 
the  terms  of  Lord  Thurlow's  final  judgment,  because  Lord  Brougham, 
in  referring  to  this  celebrated  case,  fell  into  the  mistake  of  suppos- 
ing that  the  maxim,  bona  fide  possessor' fructus  perceptos  et  consumptos 
suosfaeit^  was  given  eflFect  to  in  the  ultimate  decision.*  A  trustee 
purchasing  the  trust-estate  cannot  be  regarded  as  a  hcrna  fide  pos- 
sessor. But  a  stranger  purchasing  from  one  who  is  guilty  of  a 
breach  of  trust  in  selling  is  entitled  to  the  benefit  of  this  equitable 
principle.® 

Trustees  are  1838.  The  trustee  will  be  allowed  the  cost  of  any  permanent 

aUowancM  for  improvements  or  meliorations  which  he  may  have  undertaken  hyna. 

°"  H*^  t?^      ^^^  including  even  such  ornamental  improvements  as  enclosing 


*  See  Q<iwrlay*$  Trs,  v.  Kerr^  6  June 
1867, 19  D.  789. 

^  Tcrk  BuUdingt  Co.  v.  Mackenzie,  8 
Pat.  401 ;  MoTwdi  v.  I)rummond*»  Trs,, 
2  Sh.  182,  N.E.  122  ;  MioU  ▼.  WiUon,  4 
Sh.  481,  N.E.  435;  affirmed  1  April 
1828,  3  W.  &  S.  60. 

'  3  Pat.  402. 

*  8  Pat  579. 

'  See  his  Ijordship's  observationa  in 
Aberdeen  Sail,  Co,  y.Blaikie,  l^aoq.  478. 


<  Cleghom  v.  MwU,  10  June  1842,  4 
D.  1889.  As  to  thiB  doctrine,  see  Enk.  2, 
1,  25  ;  and  M.  Diet  voce  *^ Bona  fide  Ck»- 
sumption;"  Hamilton  v.  ChoMdlor^  18 
Nov.  1833,  12  Sh.  22 ;  Porhet  v.  Porbety 
29  Jan.  1765,  2  Pat.  84. 

7  Torh  BuUdingg  Co,  v.  Maekentie,  8 
Pat. 402  ;  Bliottv.  Wilton,  mipra;  J^grey 
V.  Aikm,  4  Sh.  724,  N.E.  780  ;  GiUia  ▼. 
MaelacMan,  8  D.  508;  DougUuY.  DougUu* 
7V«.,  20  July  1864,  2  Maq)h.-I879. 
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and  planting,  and  the  cost  of  building  a  new  mansion-house  and  chaptto  lv. 
lodge,  laying  out  shrubberies,  &c.^  But  it  appears,  from  the  tenor 
of  Lord  Brougham's  observations  in  the  Aberdeen  Railway  case,^ 
that  such  claims  are  only  sustained  out  of  favour  to  parties  who 
have  purchased  in  ignorance  of  the  law ;  and  are  not  therefore  to 
be  extended  without  reservation  to  fraudulent  purchasers.  This  is 
also  the  view  taken  by  the  English  Courts  of  Equity,  who  in  cases 
of  actual  fraud  will  make  allowance  for  necessary  repairs,  but  not 
for  improvements.^  If  the  property  have  deteriorated  during  the 
possession  of  the  trustee,  it  is  held  in  England  that  the  purchase- 
money  due  to  him  must  suffer  a  proportionate  abatement/ 

1839.  No  positive  rule  appears  as  yet  to  have  been  laid  down  whether  the 
regarding  the  liability  of  Ixma  fide  onerous  purchasers  from  fraudu-  reclaimed  from 
lent  trustees.     In  Eliott  v.  WiUon^  which  was  a  reduction  by  a  JiSsingJ^ 
substitute  heir  of  entail  of  a  judicial  sale  of  land  for  the  redemption  >^^rom  % 

of  the  land  tax,  the  defence  was  that  Wilson  had  purchased  bona  purchAser. 
fide  from  the  purchaser  at  the  sale.  But  as  it  appeared  that  the 
statutory  requisites  of  a  legal  sale  had  not  been  complied  with,  the 
Court  set  aside  the  transaction.  As  to  the  purchaser's  claim  for 
repetition  of  the  price  which  he  had  paid  in  bona  fide,  the  principle 
of  the  decision  seems  to  be  that  he  was  entitled  to  recover  it  in  so 
far  as  the  rightful  owner  was  lucratue.  On  the  general  question  of 
the  liability  of  an  onerous  purchaser,  the  cases  of  Anderson  v.  The 
Bank  of  Scotland^  may  be  consulted ;  from  which  (and  especially 
from  the  last  of  the  two  cases)  it  may  be  inferred  that  a  singular 
successor  purchasing  or  lending  money  on  heritable  security,  with- 
out notice  of  a  trust,  is  safe,  unless  the  vendor's  title  be  absolutely 
null.  In  the  class  of  cases  we  are  considering,  the  titles  may  or 
may  not  disclose  the  fiduciary  character  of  the  first  purchaser.  If 
the  circumstances  do  not  disclose  a  trust,  it  appears,  on  the  autho- 
rity of  Praser  v.  HavJcey^  that  the  title  of  an  onerous  creditor 
will  not  be  disturbed  ;  and,  on  the  other  hand,  it  may  be  presumed 
that  a  purchaeer  mth  notice  would  be  bound  by  all  objections  com- 
petent to  be  urged  against  his  author. 

1840.  If  the  property  illegally  purchased  is  part  of  a  seques-  Re-sale  under 
trated  estate,  or  of  an  estate  held  in  trust  for  creditors,  the  proper  iHy,°in  what^ 
course  will  be  to  apply  for  a  warrant  for  a  re-sale  of  the  property,  ®**®^  °®^^" 
instead  of  a  reconveyance.     The  only  notice  we  have  regarding 

1  York  Buildinfft    Oo.    v.    Mackenzie  '  ElioU  t.  WiUon,  1  April  1828,  8  W. 

(2d  Appeal),  14  June  1797,  8  Pat  579.  ft  S.  60,  affinning  4  Sh.  429,  N.E.  485. 

*  1  Maoq.  479.  *  Ander»(m  v.  Bank  of  Scotland,  29  May 
'  Kenney  ▼.  Browne,  8  RIdg.  518,  per  1841,  8  D.  968 ;  and  7  June  1842,  4  D. 

Loid Fit2^bbon  ;  Bough y.  Price,!  WiU.       1874. 

820.  ^  Fnuer  v.  Hankey,  9  D.  422,  423. 

*  Ex  parU  BemneU,  10  Vee.  400. 
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oHAPTBBLv.  proceedliigs  of  this  nature  occurs  in  the  report  of  Burt's  case, 
already  referred  to.^  Burt,  the  trustee  on  White's  sequestrated 
estate,  sold  the  property  of  Arngask  by  public  roup  to  his  son. 
Anderson,  a  competitor  in  the  bidding,  objected  to  the  purchase  as 
illegal;  in  consequence  of  which  a  petition  and  complaint  was 
presented  to  the  Court  by  a  number  of  the  creditors,  praying  for 
the  removal  of  Burt  from  the  o£Qce  of  trustee.  Burt  thereupon 
resigned,  and  the  Court  found  him  liable  in  the  expenses  of  the 
application,  adding  a  finding  to  the  efifect  that  the  purchase  was 
illegal,  and  ''  that  the  said  purchase,  when  objected  to,  cannot  re- 
ceive the  sanction  of  the  Court."  With  reference  to  this  finding, 
it  may  be  observed  that  the  case  of  a  purchase  by  a  trustee, 
commissioner,  or  adjudger  in  bankruptcy,  forms  apparently  an 
exception  to  the  rule  which  prevails  in  similar  cases,  namely,  that 
purchases  by  trustees  are  not  void  ab  initio.  It  would  rather  seem 
that^  inasmuch  as  the  Legislature  has  declared  that  it  shall  not  be 
lawful  for  any  of  these  persons  to  purchase,^  the  transaction  may 
be  treated  as  alt(^ether  nugatory ;  though,  of  course,  it  would  be 
necessary  to  bring  it  under  the  cognisance  of  the  Court  This  view 
of  the  matter  appears  to  have  been  taken  in  Burt* 8  case ;  for  no 
reduction  of  the  sale  was  brought,  and  the  new  trustee,  relying 
apparently  on  the  declaration  of  the  Court,  proceeded  to  eQect  a 
re-sale  of  the  property,  of  which  Burt  became  the  purchaser  again, 
but  at  a  lower  price.'  It  appears  from  the  report  of  the  later  pro- 
ceedings in  the  York  Buildings  case,  after  the  case  went  back  to 
the  Court  of  Session,  that  a  new  common  agent  was  appointed,  and 
a  re-sale  was  carried  through  under  the  authority  of  the  Court.^ 

1841.  We  have  seen  that  a  trustee  will  be  liable  in  damages  to 
the  beneficiary  for  attempting  to  purchase  the  estate.  In  Burt's 
case  the  damage  was  assessed  at  the  difiference  betwixt  the  price 
ultimately  obtained  and  the  highest  sum  offered  by  a  bona  fide 
purchaser  at  the  first  sale.^  In  Elias  v.  Black  damages  were  not 
claimed ;  the  reductive  issue  for  one  of  the  pursuers,  a  mortgagee, 
was  negatived  on  the  ground  that  no  actual  loss  was  proved  to  have 
been  sustained.^  In  CVe«  v.  Durie  ^  an  auctioneer  was  found  liable 
in  damages  to  a  bidder  for  purchasing  the  property  for  himself  at 
the  auction. 

1842.  Where  there  has  been  competition  at  an  auction,  the 


Measure  of 
(lamagen  for 
iUegal  pur- 
chase by  a 
trostee. 


1  Brcwn  v.  BuH,  11  D.  838.  Aher- 
crombie  ▼.  Burt,  13  D.  679. 

3  19  and  20  Vict,  cap.  79,  §  120. 

s  xt  must  be  remarked,  however,  ihat 
a  sale  to  a  bankrupt's  trustee  has  been 
sustained  after  long  possession,— j^ia#er  ▼. 
Bankeif,  9  D.  ii6. 


*  York  Buildings  Co.  v.  Bremner,  6 
July  1796  ;  affirmed  19  June  1797, 8  Pat 
586,  587. 

^  Abererombie  v.  Burt,  IS  D.  679. 

•  Miat  T.  Black,  18  D.  1227. 

'  Cree  v.  Dwrie,  1  Deo.  1810,  F.C. 
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appropriate  remedy  may  be,  neither  by  a  re-sale  of  the  property  nor  chapmb  ly. 
yet  by  a  reconveyance  from  the  purchaser,  but  by  an  action  for  Remedies  of 
enforcing  the  conti-act  as  a  sale  to  the  other  Udder.    Thus,  where  one  ^Se^^^" 
of  two  trustees  made  an  offer  for  the  estate,  which  his  co-trustee  B«ductaon  of 
and  the  constituent  refused  to  entertain,  and  the  trustee  who  had 
made  the  offer  refused  to  concur  in  granting  a  title  to  a  Ixma  fide 
bidder,  pretending  that  the  lands  had  been  sold  to  himself,  the 
Court  decerned  against  him  in  an  action  of  implement  at  the 
instance  of  his  constituent  and  co-trustee.^    In  another  case,  where 
an  action  was  brought  by  a  competing  bidder,  the  Court  sustained 
the  relevancy  of  the  summons,  which  concluded  for  reduction  of  all 
offers  subsequent  to  the  first ;  for  declarator  that  the  lands  had  been 
effectually  sold  to  the  pursuer  at  the  upset  price ;  and  for  decree 
ordaining  the  trustees,  exposers  of  the  property,  to  grant  the  pur- 
suer a  disposition  on  his  making  payment  of  the  price.^    But  a 
preceding. offerer  will  not  be  bound  to  take  the  estate  unless  he 
claims  it,  where  there  has  been  illegal  competition  ;  fairness  being 
of  the  essentials  of  the  contract.' 

1843.  Purchases  by  trustees  may  be  validated  either  by  actual  Homologation 
concurrence  on  the  part  of  the  beneficiewy  *  or  by  homologation.'^  ^on  by  the 
Homologation  by  a  beneficiary  of  deeds  prejudicial  to  his  interests  ^^^^j,^^ 
js  of  course  an  effectual  bar  to  any  challenge  on  his  part ;  but  the  which  consti- 
Jaw  will  not  easily  presume  that  a  party  has  consented  to  injustice ;  ^on.  **™°  ^^ 
and  in  order  that  such  consent  may  be  effectual,  the  party  must  at 
the  time  have  been  sui  jurist  not  ignorant  of  his  rights,^  and  fully 
aware  of  the  exact  nature  of  the  transaction.^    A  mere  lum  repug- 
nantia  is  not  suiSScient  homologation.^    But  a  letter  authorising 
the  trustee  to  proceed  with  the  sale,  and  promising  not  to  challenge 
it,  is  binding ;  ^®  and  where  a  bankrupt  had  been  present  at  the  sale 
of  his  estate,  and  had  acted  as  attorney  for  the  trustee  when  infeft- 
ment  was  given  him  on  his  purchase,  and  had  concurred  with  the 
creditors  in  a  petition  for  the  trustee's  exoneration  and  discharge, 
the  Court  unanimously  assoilzied  the  trustee  from  a  reduction  at 
the  instance  of  the  heir  of  the  bankrupt.^^    Lord  President  Boyle, 
on  a  review  of  the  English  authorities,  said  that  he  held  it  to  be 
established  by  the  decisions  that  long  delay  or  acq;iciesceiic&  was  a 

^  Brisbane's  Trs.  v.  Crawford,  3  Feb.  Brodie  ▼.  Brodie,  6  July  1827,  5  Sh.  900, 

1826,  4  Sh.  422,  N.E.  427.  N.E.  835. 

>  Fa%dd9  V.  Corbet,  21  D.  588,  589.  ^  Irvnes  v.   Bvke  of  Gordon,  5  July 

3  Anderton  v.  Stewart,  16  Dec.  1814,  1822,  1  Sh.  App.  0&.  169. 

F.C.  '  Thorbwm  v.  MaHin,  16  D.  845. 

*  Brmffning  v.  WaU,  25  May  1837,  15  •  Taylor  v.  Watson,  8  D.  404. 

8h.  999.  "  Duffy.  Oorrie,  28  May  1849,  11  D. 

*  Fraaer  v.  ffamkey  and  Co.,  9  D.  415.  1054. 

*  Irving  v.  Tait,  8  June  1808, 14  F.C.  ^  Fraser  v.  Bankey,  9  D.  415. 
178;    K-    '*  Deathbed,"    App.    No.   6; 
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OHAFRB  LT. 


Homolo^tion 
by  minority 
only  does  not 
bind  dissen- 
tients. 


Mwa  as  a  de- 
fence to  an 
action  of 
duction. 


sufficient  ground  for  refusing  the  interpoeition  of  a  Court  of  Equity 
to  grant  relief  to  a  beneficiary  against  a  purchase  made  by  a  trus- 
tee, or  a  solicitor  in  bankruptcy.^  It  may  be  mentioned  that  in 
this  case  the  bankrupt  had  taken  a  lease  of  a  part  of  the  estate 
from  the  trustee,  and  had  lived  on  the  estate  for  thirty-nine  years 
before  making  the  challenge.  Where  the  beneficiaries  consist  of  a 
class  of  persons,  as  creditors  or  partners  of  a  firm,  the  sanction  of 
the  majority  will  not  bind  the  rest ;  ^  at  all  events,  the  right  of  an 
individual  partner  to  challenge  an  illegal  sale  cannot  be  taken 
away,  unless  he  has  had  notice  of  the  intention  to  call  a  meeting 
for  the  purpose  of  ratifying  the  transaction.' 

1844.  Lastly,  a  beneficiary  seeking  1^1  redress  must  make  his 
application  within  a  reasonable  time.  What  is  to  be  considered 
reasonable  time  will  depend  entirely  upon  circumstances,  as  the 
Court  has  no  authority  to  limit  the  right  of  action  to  any  period 
short  of  the  long  n^ative  prescription.  In  Praser  v.  Hankey^ 
relief  was  refused  after  thirty-nine  years  of  acquiescence ;  and,  as 
we  have  seen,  great  weight  was  given  to  the  English  decisions  on 
the  question  of  acquiescence.  A  summary  of  these  will  be  found 
in  the  Lord  President's  opinion,**  and  in  Mr.  Lewin's  work.*  It  is 
obvious  that  the  defence  of  mora  can  only  be  effectually  pleaded 
where  the  pursuer  has  been  cognisant  of  the  transaction,  and  in  the 
possession  of  the  means  of  vindicating  his  rights.  The  sale  of  the 
estate  of  Seaton  was  set  aside  after  Mr.  Mackenzie  had  been  in 
possession  for  thirteen  years.^  Lord  Loughborough  said  it  was 
impossible  to  impute  laches  to  the  Company  so  long  as  Mr.  Mac- 
kenzie continued  to  act  as  their  agent,  and  while  his  accounts  were 
unsettled ;  illustrating  his  opinion  by  the  case  of  a  gentleman  who 
finds  that  he  has  been  deceived  by  his  steward,  in  which  case,  if  he 
continues  to  employ  him  for  years,  he  is  not  at  liberty  to  caU  him 
to  account  for  his  former  conduct ;  but  if  he  dismisses  him  after 
coming  to  the  knowledge  of  his  conduct  he  may  do  so.^  In  two 
later  cases,  twelve  years',^  and  even  thirty-two  years'  delay — ex- 
plained by  absence  on  foreign  service  ^® — were  held  insufficient  to 
bar  a  challenge  at  the  instance  of  the  beneficiary. 


1  9  D.  427. 

*  Thorbum  v.  MaHin^  15  D.  845. 
»  15  D.  852,  per  Lord  Wood. 

*  Fraaer  v.  Hwnkey,  18  Jan.  1847,  9 
D.  415  ;  Robertttm  v.  Saott,  8  July  1834, 
12  Sh.  875. 

B  9  D.  425  et  ieq, 

*  Lewin  on  TnutB,  9th  ed.  p.  428. 


^  York  Buildingi  Co.  v.  Maehemie,  3 
Pat.  878. 

»  3  Pat.  401. 

*  J^grqf  V.  Aiken,  16  June  1826,  4 
Sh.  722,  N.E.  780 ;  Taylor  v.  Walton, 
20  Jan.  1846,  8  D.  400. 

^^  GUltet  ▼.  Madachlan,  8  D.  487. 
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TEUSTS  FOR  THE  ENTAILING  OF  LANDS. 


1.   PUBPOSES     OF     THE     TrUST     AND 
DUTIBS  OF  THE  TRUSTEES. 


2.  Application  of  the  Income.— 
Rights  of  an  Heir  in  Posses- 
sion. 


SECTION  L 
Purposes  of  the  Trust  and  Duties  of  the  Trustees. 

1846.  Before  proceeding  to  the  fulfilment  of  so  important  a  Title  of  the 
purpose  as  that  of  the  execution  of  an  entail  of  landed  estate,  trus-  *™**®®* 
tees  ought  to  be  satisfied  not  only  as  to  the  sufficiency  of  their  title 
to  administer,  but  also  that  the  estate  is  in  a  position  to  warrant 
them  in  denuding  with  safety,  without  laying  themselves  open  to 
pecuniary  claims  at  the  instance  of  creditors  of  the  truster. 

1846.  On  the  subject  of  the  liability  of  the  estate  for  entailer's  Liability  of  the 
debts,  the  leading  authorities  are  Vans  Agnew  v.  Stewart  and  the  ^Uer's  dehtL 
ClanranaicC  case,  which  is  also  a  leading  case  on  the  subject  of  the 
jvs  credUi  constituted  by  marriage-contracts.^  But  the  only  point 
in  the  case  which  it  is  necessary  here  to  notice  is  the  decision  to 
the  effect  that  a  trust  for  the  payment  of  debts  is  not  incompatible 
with  the  subsistence  of  a  valid  entail  over  the  same  lands  ;  and 
that,  on  the  trustees  denuding  after  the  trust  purposes  are  fulfilled, 
the  entail  will  be  disburdened  of  the  trust.  It  is  obvious  that  the 
payment  of  the  truster's  debts  must  in  any  case  form  a  preferable 
charge  upon  a  trust-estate ;  and  the  fact  that  the  estate  is  exhausted 
in  the  payment  of  debts  will  always  be  a  good  answer  to  an  action 
of  implement^  So  the  acceptance  of  a  trust  containing  a  direction 
to  entail  the  proceeds  of  the  trust-estate  is  not  a  ground  of  reduc- 
tion at  the  instance  of  creditors  under  the  Act  1681,  cap.  18. 
Trustees  under  a  universal  settlement  are  not  conjunct  and  con- 
fident persons  in  the  sense  of  this  Statute,  they  being  bound  to 
protect  the  interests  of  creditors  before  proceeding  to  carry  into 


^  Vans  Agneie  v.  SUwaHj  31  July 
1822,  1  Sh.  App.  Ga.  820;  SerrUt, 
Farguhar,  and  Co.  ▼.  Brown,  10  March 
1838,  16  Sh.  948  ;  MitckeU  v.  TaHmU,  4 
Feb.  1809,  F.C.  SeeOhA|yter  XXVUL, 
Section  m. 


»  Paul  V.  PavTs  Trs,,  5  July  1821,  1 
8h.  100,  N.E.  101.  But  see  E.  ofLeven 
and  MdvUle  v.  Cartwright,  12  June  1861, 
23  D.  1088. 
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CHAPTBR  Lvi.  effect  the  special  purposes  of  the  trust.^  In  the  event  of  their 
failing  in  the  duty  they  owe  to  the  truster  or  his  creditors, — as, 
for  example,  by  executing  an  entail  without  providing  for  prefer- 
able burdens,'  neglecting  to  record  the  entail,'  or  otherwise  putting 
the  estate  within  the  power  of  the  institute,  to  the  prejudice  of  the 
heirs  of  the  destination,^ — the  trustees  of  course  incur  personal 
responsibility  as  for  negligence. 
Heir-at-law  1847.  Where  the  rights  of  the  heir-at-law  are  aflfected  by  the 

hiwtionofdeed  trust,  he  is  entitled  to  exhibition  of  the  documents  constituting  the 
directing  con-   trustec's  title :  and  it  is  for  the  advantage  of  the  trust  that  he 

veyaDise  to  his     ,       _  , 

prejudice.        should  have  an  opportunity  of  considering  his  position  as  heir,  with 

reference  to  any  possibly  undisposed-of  interest.    It  was  at  one 

time  considered,  on  the  authority  of  CaJLlhcaH  v.  Earl  of  CassMiSy^ 

that  as  the  heir's  interest  was  priTnafdcie  excluded  by  a  settlement 

unreduced,  he  could  have  no  title  to  sue  for  exhibition  ad  ddtbe- 

randum;  but  a  juster  view  of  the  heir's  rights  was  taken  in  Liddell  v. 

Wilson,^  where  it  was  pointed  out  that  the  heir-at-law  is  entitled 

to  inspection  of  the  documents  found  in  his  ancestor's  repositories, 

were  it  only  for  the  purpose  of  ascertaining  whether  the  settlement 

founded  on  does  in  reality  exclude  his  interest,  or  whether  the 

interest  of  the  trustees  may  not  be  excluded  by  a  later  settlement. 

Power  ought  to        1848.  As  to  the  execution  of  powers  of  entailing,  it  is  proper, 

dwsdTm^ir  ^^  point  of  style,  that  the  deed  should  commence  with  a  narrative 

in  execution  of  of  the  power  in  pursuance  of  which  it  is  to  be  granted.    This  is  the 

a  oower 

more  necessary  when  the  power  is  conferred  by  private  Act  of  Par- 
liament, which  does  not  enter  the  Register  of  Sasines.  The  narra- 
tive is  of  course  not  essential ;  and  it  would  be  immaterial  though 
it  were  shown  in  the  most  conclusive  manner  that  the  donee  of 
the  power  had  no  recollection  of  the  settlement  in  which  it  was 
contained,  and  supposed  himself  to  be  acting  under  some  other 
authority.^ 
Trust  for  the  1849.  The  cxccution  of  trusts  for  the  ci^eation  of  imperfect 

execution  of     eutails  is  liable  to  be  defeated  by  the  operation  of  the  27th  and 

imperfect  en-  </  u 

tail  defeasible   43d  scctious  of  the  Entail  Amendment  Act,   1848.^    The  27th 

under  11  and 

12  Vict    c  36 

''   *     V     ^  Young  v.  DorrockU   Tr$,,   28  Jan.       W.  &S.  265;  DfmgUu  \.  Hclme9y\^ 3vXj 

1835,  13  Sh.  305.  1854,  16  D.  1116  ;  WOttm  v.  (?t2eArue'« 
'  Parker  v.  Anttruther,  5  Nov.  1858,       T«.,  11  Feb.  1851,  18  D.  686. 

16  D.  17 ;  OruUcshank  v.  Cruikshank,  24  «  Liddell  v.  WiUon,  19  Dec  1855,  18 

April  1845,  4  BeU,  179.  D.  274. 

'  Brock  V.  SpeirSf  10  June  1845,  7  D.  '^  Per  Lords  Brougham  and  GampbeU 

863,  per  Lord  President  Boyle.  in   Ounninghame    v.    WLeod^   12  Aug. 

«  See  Dalrymple  v.  £anken,  23  Dec.  1846,  5  Bell,  252,  257. 

1836,  15  Sh.  309,  per  Lord  Gillies.  ^  11  and  12  Vict,  cap.  36.     The  43d 
^  Cathcart  v.  Eati  of  CanUly,  1795,  section  has  no  retroapeotive  operation, — 

M.   3998 ;    CathoaH  v.   Kennedy,  BeU,       Urquhart  v.  Urguhari,  1  ICaoq.  658. 
Fol.  Ga.  148 ;  and  see  81  May  1825,  1 
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section  puts  land  or  money  held  in  trust  in  the  same  category  as  chaptbh  lvl 

an  entailed  estate,  with  respect  to  the  right  of  the  institute  or 

heir  in  possession  to  acquire  the  estate  in  fee-simple;  and,  for 

example,  under  this  power  a  beneficiary  who  is  the  only  heir  of 

the  destination  in  existence,  and  is  unmarried,  may  terminate  the 

trust  and  obtain  payment  of  the  entailed  money.^     The  43d 

section,  after  enacting  that  entails  defective  in  regard  to  any  one 

of  the  prohibitions  required  by   the   Statute  of  1685  shall  be 

deemed  and  taken  to  be  invalid  and  ineffectual  as  regards  all  the 

prohibitions,  goes  on  to  declare  that,  *'  where  any  money  or  other 

property,  real  or  personal,  has  been  or  shall  be  invested  in  trust 

for  the  puipose  of  purchasing  lands  to  be  entailed,  or  where  any 

lands  are  or  shall  be  directed  to  be  entailed,  but  the  direction  has 

not  been  carried  into  effect,  such  trust  money  or  other  property, 

and  such  lands,  though  still  unentailed,  may  be  dealt  with  under 

this  Act  in  all  respects  as  such  lands  might  have  been  dealt  with 

if  entailed  in  terms  of  such  trust  or  directions/'    The  effect  of 

the  proviso  evidently  is,  that  where  property  is  held  in  trust, 

subject  to  the  conditions  of  an  imperfect  entail,  the  right  of  the 

beneficiaries  is  reduced  to  that  of  heirs  under  a  simple  destination. 

The  prohibitions  are  destroyed  by  the  force  of  the  Statute,  and 

the  duty  of  the  trustees  is  to  execute  an  unconditional  conveyance 

in  favour  of  the  heirs  of  the  destination,  under  which  the  institute 

will   be  in  a  position  to  defeat  the  substitution  by  gratuitous 

alienation. 

I860.  In  the  case  of  CarxierorCs  Trustees  v.  Cameron  ^  a  truster  Examples  of 
directed  the  residue  of  his  means  and  estate  (including  his  estate  e^JJI^tfon  <5* 
of  Barcaldine)  to  be  settled  upon  a  series  of  heirs  in  the  nature  of  imperfect 
a  tailzied  destination,  but  without  making  use  of  the  word  '*  entail" 
or  its  Scottish  equivalent;  and  he  further  directed  his  trustees, 
after  the  elapse  of  five  years  from  his  death,  to  dispone,  convey, 
and  make  over  the  residue  to  the  heirs  of  the  destination, ''  but 
that  always  under  the  denomination  and  destination  above  written, 
and  with  such  restrictions  and  limitations  as  may  effectually 
prevent  the  order  of  succession  above  set  forth  from  being  altered 
or .  destroyed."  It  was  held  that  under  the  settlement  "  the 
trustees  are  not  directed  or  authorised  to  insert  in  the  disposition 
and  conveyance  of  the  estate  of  Barcaldine,  which  ought  now  to  be 
executed  by  them  in  conformity  therewith,  any  prohibitions  or 
restrictions  against  sales  of  the  estate  and  contraction  of  debt." 
As  the  43d  clause  of  the  Entail  Amendment  Act  was  not  pleaded, 
no  opinion  was  expressed  as  to  whether  the  trustees  were  bound  to 

1  Black  V.  AuJd,  1873,  1  R.  183.  '  Cameron't  IVt.  v.  Cameron,  14  Dec. 

ISdO,  23  D.  167. 
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Operatioii  of 
tmst  may  be 


[eir  not 

entitled  to 

anticipate. 


In  dubio  the 
truster's  direc- 
tion should  be 
literally  car- 
ried out. 


insert  a  prohibition  against  altering  the  succession,  as  required  by 
the  truster ;  and  perhaps  the  point  is  not  very  material,  as  such  a 
provision,  if  inserted,  would  be  inoperative. 

1861.  To  a  right  understanding  of  the  decisions,  it  is  necessary 
to  keep  in  view  that  while  the  accumulation  of  rents  for  a  period 
exceeding  twenty-one  years  is  prohibited  by  Act  of  Parliament, 
there  is  no  corresponding  restriction  as  to  the  disposal  of  the  fee  of 
an  heritable  estate.  It  is  therefore  within  the  powers  of  a  testator 
to  postpone  the  execution  of  the  deed  of  entail  which  he  con- 
templates, either  by  fixing  the  duration  of  the  trust  and  directing 
its  continuance  for  a  definite  term  of  years,  or  by  making  the 
execution  of  the  entail  dependent  on  a  future  and  contingent 
event.  In  the  latter  alternative  it  is  not  possible,  by  arrangement 
between  the  prospective  institute  and  liferenters  or  legatees,  to 
accelerate  the  period  when  the  execution  of  the  entail  may  be 
demanded,  and  thus  to  obtain  the  power  of  disentailing  the  trust- 
estate  or  entailed  money ;  and  for  this  evident  reason,  that  the 
rights  of  an  institute  of  entail  do  not  vest  in  any  one  until  the 
occurrence  of  the  event  prescribed  by  the  testator.  This  is  the 
purport  of  the  decision  in  the  Elvingston  case,^  a  decision  entirely 
accordant  with  the  principle  of  trust  law  laid  down  in  the  same 
year  by  the  House  of  Lords  in  the  case  of  Muirhead} 

1862.  The  circumstance  that  the  direccion  to  execute  an  entail 
is  coupled  with  conditions  apparently  inconsistent  with  the 
maintenance  of  an  efifectual  and  binding  settlement  under  the 
Statute  1685,  cap.  22,  or  that  it  proceeds  from  a  party  who,  him- 
self possessed  on  a  limited  title,  will  not  in  general  justify  trustees 
in  refusing  to  carry  the  purpose  into  execution ;  their  duty  is  to 
carry  out  the  direction  as  it  stands,  leaving  the  validity  of  the  set- 
tlement to  be  determined  in  an  action  at  the  instance  of  those  who 
have  an  interest  in  challenging  it.^  If  the  direction  is  ambiguous, 
ii  may  be  necessary  to  institute  an  action  of  declarator  for  the 
purpose  of  ascertaining  the  terms  in  which  the  settlement  ought 
to  be  conceived.  The  reports  furnish  examples  of  actions  of  this 
nature;  and  the  clauses  appropriate  to  entails  executed  in  pur- 
suance of  powers  have  now  to  a  considerable  extent  been  settled 
by  the  decisions.* 

'  Muirhead  v.  Muirkead  a/nd  Ordlin, 
May  12,  1890,  17  R.  (H,L.)  45. 

'  Oraham  v.  Stewart^  14  June  1855, 
15  D.  558  ;  Dunlop  ▼.  Crawford^  26  Biay 
1849,  11  D.  1062  ;  Leny  v.  Leny,  28  June 
1860,  22  D.  1272. 

*  The  Court  will  not  give  an  opinion 
upon  the  tenns  of  an  entail  already  exe* 
cuted  ;  but  wiU  grant  decree  of  exonera* 


1  Anderton  v.  Aindie,  1890,  17  R. 
387  ;  Craig  v.  Picken'B  Ttb.,  1886,  13  R. 
603.  Compare  SpenB  v.  M<mypenny*8 
Tr8.,  1875,  3  R.  50,  where  there  was 
nothing  to  impede  the  execution  of  an 
entail  except  the  fact  that  lands  had  not 
been  purchased,  and  as  the  settlement  was 
not  protected,  the  institute  was  held  en- 
titled to  payment  of  the  settled  money. 
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1863.  It  is  evident  that  a  direction  to  tmstees  to  convey  under  chaptkblvi. 
such  conditions  or  fetters,^  or  with  such  a  destination  as  would  not,  Tnut  to  entail 
according  to  the  law  of  Scotland,  constitute  an  effective  entail,*  is  Sf*th6^t«?8 
not  an  authority  to  the  trustees  to  execute  a  strict  entail.    The  hei^B-a^law. 
mere  use  of  the  word  erUaU  will  not  suffice  to  explain  away  a 

positive  direction  to  execute  a  deed  in  lerms  not  accordant  with 
the  requirements  of  the  Statute  of  1685.  The  principle  is  illus- 
trated very  clearly  hy  the  Dalswinton  case,  where  the  direction  Leny  ▼.  Xaiy. 
was  that  the  estate  should  be  "  made  over  by  a  deed  of  entail, 
according  to  the  formalities  necessary  in  such  cases  in  Scotland,  to 
be  enjoyed  by  my  nephew,  J.  M.,  and  his  lawful  heirs  for  ever,  in 
r^lar  succession ; "  and  an  action  was  brought  by  the  institute 
to  have  it  declared  that  he  was  entitled  to  a  conveyance  in  fee- 
simple  on  the  ground  that  a  destination  to  heirs  whatsoever  was  not 
a  valid  tailzied  destination.  The  trustees^  while  disputing  this 
proposition,  maintained  that  they  were  entitled  to  insert  a  clause 
excluding  heirs-portioners  (which,  they  said,  would  make  a  good 
entail),  and  they  relied  on  an  expression  in  the  will  to  the  effect 
that  the  estate  should  be  "  incapable  of  being  divided."  It  had 
been  held  in  former  cases  that  the  exclusion  of  heirs-portioners 
was  a  clause  of  ordinary  style,  and  might  be  inserted  in  the  absence 
of  special  directions  on  the  subject.  But  as  in  this  case  the 
declared  intention  of  the  testator  was  to  entail  the  estate  on  his 
heirs-at-law,  and  as  the  Court  were  of  opinion  that  a  valid  entail 
could  only  be  constituted  in  favour  of  a  selected  class  of  heirs,  the 
judgment  was  in  favour  of  the  claim  of  the  institute.' 

1864.  The  trust  may  either  be  to  execute  an  entail  of  specific  Subject  of  the 
lands  conveyed  by  the  truster,  or  the  direction  may  be  general  to  ^taii?^* 
entail  all  the  lands  of  which  the  testator  died  possessed,  in  which 

case  house  property,  and  even  a  theatre,^  must  be  included  in  the 
settlement.    In  other  cases  the  trust  directs  the  application  of  a 
sum  of  money  or  residue  towards  the  purchase  of  lands  to  be     - 
entailed  at  a  certain  time  on  the  heirs  selected.*    Where  by  agree- 

tion  in  ftn  action  directed  against  the  tufra ;  Macali$ter  v.  Pergutot^  9  March 

hein-sQbstttate  of  entail, — Pa^rqakarwny,  1842,   4  D.    890.    In  the  first  case  of 

.£M  o/iforfon,  15  May  1828,  6  Sh.  796.  Oordon    t.    Oordon*»    Trs.,    where    the 

^  Spens  Y.  Monypenny's  TVt.,  aupra,  direction  was  to  purchase  estate  and  to 

'  MacOreffor  v.  Chrdon^  1864,  8  Macph.  entail  it  on  the  truster's  son  and  his  heirs 

148 ;  Oordon  v.  QordotCi  Trs,y  1866,  4  whatsoever,  the  institute  was  held  en- 

Macph.    601 ;  1881,  9  R.    50 ;,  affirmed  .  titled  to  demand  payment  of  the  residue 

July  26,    1882,   9  R.    (H.L.)  101,  but  in  money,— 4  Macph.  501.    See  the  de- 

reaerving  the  question  whether  such  a  daratory  provisions  of  88  and  89  Vict., 

destination  is  open  to  oonstruotion  in  the  ci^.  61,  §  18. 

light  of  other  clauses  of  the  testator's  ^  Brown  v.  Souter  and  Meachert  1870, 

settlements.     See  also  the  cases  dted  in  8  Macph.  702. 

the  next  note.  '  In  such  cases  a  direction  to  accumu* 

>  Leny  v.  Leny,  28  June  1860,  22  D.  late  income  may  be  implied, — CampbdTt 

1272.  See  also  Cameron* 8  Tn.  v.  Camtron^  Trs.  v.  OUtrke^  1871,  10  Macph.  227. 
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ment  the  execution  of  an  entail  was  made  to  depend  on  the  extinc- 
tion of  debt  affecting  an  estate  destined  to  the  same  series  of  heirs, 
it  was  held  that  the  acquisition  of  that  estate  in  fee-simple  by  the 
institute  discharged  the  condition.^  As  trusts  to  entail  are  of 
the  class  of  executory  trusts,  all  matters  of  form  and  style  are 
properly  left  to  the  discretion  of  the  trustees.  A  general  direction 
to  settle  property  in  the  form  of  a  strict  entail  will  be  sufficient, 
and  will  override  other  words  that  might  be  supposed  to  point  to  a 
simple  destination.*  In  the  case  of  Forrest's  Trustees  v.  Forrest ' 
a  direction  to  execute  a  regular  and  valid  entail  in  favour  of  certain 
parties  in  succession,  and  the  heirs  whatsoever  of  their  bodies, — ^in 
the  cases  of  iPAllister  and  Macpherson^  a  direction  to  the  effect 
that  the  lands  were  to  he  entailed, — and  in  other  cases  that  the  titles 
should  be  taken  in  favour  of  the  sarne  stipes  of  heirs,  and  under  the 
same  limitations  and  irritancies^  were  held  sufficient.  But  the 
selection  of  a  particular  order  of  heirs,  being  matter  of  substance 
and  not  of  form,  is  not  discretionary  ;  and  though  it  is  possible  to 
conceive  a  power  so  framed  as  to  leave  the  selection  of  the  favoured 
heirs  to  trustees,  no  example  of  such  a  power  is  to  be  found  in  the 
reports.  If  certain  heirs  are  specified  in  the  power,  the  deed  must 
be  executed  in  favour  of  them,  and  of  no  others. 

1864.  Accordingly,  where  the  direction  was  to  entail  lands  in 
favour  of  four  persons  and  their  respective  heirs-male,  who  were 
substituted  successively  in  the  destination,  the  Court  would  not 
allow  the  trustees  to  insert  a  general  destination-over  to  the  heirs 
and  successors  of  the  institute,  although  there  were  expressions 
indicative  of  such  an  intention  in  the  settlement.  On  this  point 
Lord  Cuninghame  observed  :  "  Now  that  there  is  no  necessity  for 
excluding  the  claims  of  the  Sovereign  as  idtimushceres,  there  seems 
no  occasion  for  an  ultimate  destination  to  the  heirs-general  of  any- 
body ;  and  as  such  heirs  could  never  be  placed  in  chligatione,  or  so 
called  as  to  have  any  jtLS  credUi,  it  appears  better  to  the  Lord  Ordi- 
nary that  the  destination  should  stop  where  the  instructions  of 
the  truster  stop,  which  would  leave  the  fee-simple  succession  where 
it  is  thought  it  would  be  most  justly  left, — to  the  heirs  whatsoever 
of  the  last  special  substitute."  ^ 


^  Fyvie  caae  {Duff  Gordon  v.  Gfordon*8 
Trt.),  18S6,  18  R.  934. 

'  Forsyth  v.  Fergtuon,  14  June  1832, 
10  Sh.  646. 

•  Forrett'8  Tr».  v.  Forrett,  14  Dec.  1846, 
8  D.  304. 

«  if'/nnei  ▼.  M'AUUter,  29  June  1827, 
5  Sh.  862,  N.E.  801 ;  Maepherson  v.  Mac- 
fhenon,  11  June  1852,  1  Maoq.  246. 


*  Monereiffr.  Menzies,  25  Nov.  1857, 
20  D.  94. 

•  CampbdTt  Trs.  v.  Campbell,  12  Maj 
1888, 16  Sh.  1004.  In  the  same  caae  it 
WEB  found  that  the  hein-male  to  be  called 
to  the  Baooeadon  in  tbie  entail  were  the 
hein-male  of  the  bodies  of  their  several 
anoeston,  and  not  the  heixs^male  general, 
—16  Sh.  1006, 
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1855.  A  power  of  entailing  will  not  be  implied  from  incidental  chaptkb  lvi. 
expressions  indicative  of  a  desire  that  the  estate  should  remain  in  Power  to  en- 
the  family.     For  example,  in  the  case  of  Duthie  v.  Duthie}  while  JS" 'IJ^i^In*^ 
there  was  no  injunction  to  entail  the  estate,  the  trustees  were  t*^  tnisj 
directed  to  convey  to  a  specified  series  of  substitutes,  under  a  decla-  e^itote. 
ration  that  if  any  of  the  heirs  should  sell  the  estates  they  should 
be  bound  to  invest  a  certain  part  of  the  price,  the  accumulated 
interest  of  which  should  follow  the  destination  of  the  estates.    The 
Court  held  that  the  heirs-suhstitute  took  the  estate  as  fee-simple 
proprietors,  and  were  under  no  obligation  to  reinvest  the  proceeds 
of  the  sale  of  the  estate  in  terms  of  the  trust. 

1866.  It  has  been  settled  by  several  concurring  decisions  that  Exclusion  of 
trustees  are  bound  to  insert  a  clause  excluding  heirs-portioners  in  tione»impiied 
pursuance  of  a  general  direction  to  execute  a  "  regular  and  valid  ^^^o®"^ 
entail,"  or  to  settle  property  in  "  strict  entail "  on  a  specified  series  entail. 

of  heirs.*  In  connection  with  this  point  reference  is  made  to  the 
case  of  Martin  v.  Kelso,  where  the  House  of  Lords  affirmed  the  deci- 
sion of  the  Court  of  Session  on  the  construction  of  a  power  reserved 
to  the  heirs-substitutes,  "  so  often  as  their  presumptive  heirs  were 
females,"  so  to  alter  the  succession  as  "  to  settle  tlie  estate  upon  a 
younger  daughter  in  preference  to  an  elder  daughter."  Under  this 
power  the  heir  in  possession  was  held  entitled  to  call  the  younger 
of  his  sisters  in  preference  to  the  elder.^ 

1867.  In  the  interpretation  of  trusts  for  the  execution  of  entails  Principle  of 
the  Court  acts  upon  the  principle  that  the  intention  of  the  truster  is  stmction  oir 
to  be  carried  into  effect,  as  distinguished  from  the  rule  of  strict  con-  *^^tfoJ  of* 
struction.    Thus,  a  direction  to  impose  the  fetters  upon  the  "  heirs  "  entails. 

of  a  destination  is  held  to  be  inclusive  of  the  institute  ;  and  the 
distinctions  laid  down  in  the  Duntreath,  Seaforth,  and  similar  cases, 
are  not  recognised.  This  point  was  decided  in  Forbes  v.  Forbes  *  by 
the  Fii-st  Division  of  the  Court  in  an  action  of  declarator  instituted 
by  a  judicial  factor  on  the  trust-estate.  In  the  following  year  the 
Second  Division  pronounced  in  favour  of  the  validity  of  an  entail 
executed  in  pursuance  of  a  power,  and  to  which  the  objection  had 
been  taken  that  the  trust  enjoined  the  imposition  of  irritant  and 
resolutive  clauses  only  on  the  "  heirs  "  of  entail,  without  naming 
the  institute.^ 

1868.  To  this  principle  we  may  refer  the  doctrine  established  by  Qeneni  direc- 
the  Court  of  Session,  that  a  particular  enumeration  of  prohibitions  prohrbitioSr* 

1  DuthU  V.  Duthie,  25  Feb.  1841,  3  D.  >  MaHin  v.  Kdto,  21  March  1857,  2 

616  I  tee  Stewards  •  Trs.  v.  Stewart,  20  Maoq.  556,  affirming  15  D.  950. 

Dec.  1851, 14  D.  298.  *  Forbes  v.  Forhes,  5  July  1852,  16  D. 

.  >  See  Bprot  v.  Sprot,  22  May  1828,  809. 

6  Sh.  S83 ;  ForresCe  Trs.  v.  Fwrrest,  14  <*  Seion  ▼.  Settm,  1  March  1854,  16  D. 

Dec.  1845,  8  D.  304.  658. 
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cHAPTBR  Lvi.  followiog  E  general  direction,  when  it  occurs  in  a  trust-deed,  is  not 
and  fetters,  taxative  but  demonstrative.  This  principle  of  interpretation  is  at 
complete  enu^  variance  with  the  canon  of  strict  construction  applied  in  other 
"^"^^  ^^^  branches  of  the  law  of  entail ;  it  is  perhaps  more  lax  than  the  ordi- 
nary principle  of  construction  in  wills,  in  which  the  rule  is  that  words 
of  enumeration  are  to  be  held  as  limiting  the  operation  of  a  general 
clause  to  matters  of  the  same  species.  But  whatever  the  explana- 
tion maj  be,  it  is  quite  settled  that  the  effect  of  a  direction  to 
execute  an  effectual  entail  is  not  taken  away  by  a  subsequent  and 
incomplete  enumeration  of  clauses  prohibitory,  irritant,  or  reso- 
lutive, coupled  with  more  comprehensive  words,  such  as,  *'  other 
clauses  and  conditions  necessary  and  proper  for  carrying  the 
granter*s  intention  into  effect,"  ^  or  "  usual  irritant  and  resolutive 
clauses."  ^  The  latest  cases  are  Stirling  v.  Stirling s  Trustees  and 
Seton  V.  Seton,  In  both  there  was  a  general  direction,  accompanied 
with  an  enumeration  of  prohibitions,  which  did  not  include  a  pro- 
hibition against  altering  the  order  of  succession.  The  ground  of 
decision  in  the  last  case,  as  expressed  by  Lord  Cockbum,  was 
''  a  reluctance  to  hold  the  expression  of  his  (the  testator's)  anxiety 
about  the  insertion  of  the  usual  irritant  and  resolutive  clauses,  to 
imply  that  he  meant  to  recall  the  previous  direction  to  make  a 
good  entail,  whicli  good  entail  necessarily  supposes  the  operation 
of  a  prohibition  against  altering  the  destination." 
Effect  of  in-  1869.  An  incomplete  enumeration  of  fetters  in  a  power  of 

moratiOT  not  entailing,  if  not  fortified  by  a  general  direction,  is  generally  fatal 
fortified  by  to  the  truster's  intention;  for  the  Court  will  not  sanction  the 
tion  to  execute  insertion  of  other  fetters  than  those  which  are  specified  in  the 
a  valid  entail.  pQ^^j.  8    ^(j  therefore,  although  a  direction  to  entail  on  a  certain 

series  of  heirs  is  an  authority  to  execute  a  strict  entail,  a  direction 
to  entail  on  such  heirs  with  such  prohibitions  as  may  preverU  the 
order  of  succession  from  being  altered  is  a  mere  destination.^  And 
so,  where  trustees  were  directed  to  denude  of  the  residuary  estate, 
with  such  conditions  that  the  heirs  should  not  dispose  of  the  same, 
nor  alter  the  succession  thereof,  either  gratuitously  or  onerously, 
the  Court  would  not  sanction  the  insertion  of  a  clause  prohibiting 
the  contraction  of  debt.*^  And  where  powers  were  reserved  by  a 
marriage-contract  to  make  an  entail  prohibiting  alienation  and  the 
contraction  of  debt,®  or,  as  in  another  case>  prohibiting  alteration 

1  SUfUng  V.  SHrling*i  Tr$.,  80  Nov.  *  Ccmaron*9  Tr».  v.  Ckmtrfm,  14  Deo. 

1838, 1  D.  180.  1860,  23  D.  167. 

>  StUm  V.  SeUm,  1  Maioh  1854,  16  D.  ^  C%kming*9  Tn.  v.  Cuming,  10  July 

658.  1882,  10  Sh.  804. 

*  M'Jnnes  v.  M'Attitter,  29  June  1827,  "  Maenea  v.  McusMiPi  Trt,,  27  Jao. 

5Sh.  862,  N.E.  801  ;  Macpkerion  v.  Mm-  1826,  4  Sh.  898,  K.E.  896. 
fherton,  11  Jnne  1852,  1  Macq.  246. 
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of  the  succession  and  contracting  of  debt,^  the  Court  would  not  oHAFim  lti. 
allow  the  omitted  prohibition  to  be  inserted  in  the  entail 

1860.  It  not  infrequently  happens  that  a  testator,  desirous  of  Oonstmctioiiof 
bringing  new  lands  within  the  fetters  of  an  existing  entail,  leaves  ^^dira  of  hehv" 
a  direction  to  his  trustees  to  entail  such  lands  on  the  same  series  JJ  JJ^g^^*®*^ 
ofhdirs}    A  request  to  this  efifect  is  equivalent  to  a  direction  to  entail, 
execute  a  strict  entail  in  their  favour.    Thus  it  was  held,  in  a  case 

where  the  testator,  after  the  execution  of  the  trust  settlement, 
had  executed  a  second  entail  altering  the  destination,  that  the 
trustees  were  bound  to  follow  implicitly  the  directions  of  the 
settlement,  and  therefore  to  entail  the  newly  acquired  lands  on 
the  heirs  called  to  the  succession  by  the  first  entail' 

1861.  In  McuJcintosh  v.  Mackintosh^  trustees  were  directed  Construction  of 
to  apply  the  residue  of  the  testator's  estate  in  the  purchase  of  the  imposition^ 
lands,  taking  the  conveyance  thereof  to  the  heirs  of  entail  specified  tioS^^dfet- 
in  a  former  deed  of  entail  executed  by  himself,  with  this  proviso,  to™  as  in  exist- 
that  "  the  dispositions  and  conveyances  to  be  granted  to  the  said 

heirs  of  entail,  and  the  infeftments  thereon,  shall  contain  and 
shall  be  always  with  and  under  the  conditions,  provisions,  re- 
strictions, limitations,  exceptions,  and  clauses  irritant  and  resolutive, 
declarations  and  reservations,  used  in  the  said  deed  of  entail  exe- 
cuted by  myself."  The  irritant  clause  of  the  entail  there  referred 
to  struck  at  the  contravention  of  the  prohibitions  by ''  all  deeds 
or  acts  contracted,"  &c.,  but  did  not  expressly  refer  to  debts,  which 
rendered  it  doubtful  whether  the  irritancy  could  be  construed  in 
such  a  manner  as  to  apply  to  the  contracting  of  debt.  With  the 
view  of  making  the  entail  more  secure,  the  trustees  inserted  the 
word  debts  in  the  irritant  clause;  but  the  Court  found,  in  an 
action  brought  by  the  heir  in  possession,  that  they  had  exceeded 
their  powers,  and  reduced  the  deed  in  so  far  as  it  differed  from 
the  style  of  the  original  entail  Trustees  are  not  entitled  to  insert 
clauses  enabling  the  heirs  to  take  advantage  of  the  provisions  of 
the  Aberdeen  and  Montgomery  Acts.^ 

1862.  The  case  of  Ordham  v.  Stewart^  raised  a  very  interesting  Zoni  Lyne- 
question  as  to  the  construction  of  an  ambiguous  direction.  The  *'*^*^- 
testator  was  heir  in  possession  under  an  entail  which  he  believed 

to  be  effectual,  but  which  was  afterwards  found  to  be  defective  in 

1  MacUod  V.  Madeod,  1  Jnly  1828,  6  *  MaMrUaah  v.  Macktntoth,  14  Deo. 

Sh.  1048.  1856, 18  D.  249. 

*  DouglMt    Tn,  ▼.  Dauglai,  27  Jnne  '  Qilmour  y.  Oilmour*s  Tra,,  22  Nov. 
1862,  24  D.  1191.  1856,  18  D.  78. 

*  Macphenon  v.  Mae]^ker9onf  24  May  '  Cfraham  ▼.  SUwart,  14  Jane  1856,  2 
1839,   1    D.    797.    Since   the   case  of  Biaoq.  295,  affinning  16  D.  658. 
Oraham.  ▼.  Steutart,  M0ia,  thk  cannot  be 

a  reliable  authority. 
VOL.  n.  K  2 
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oRApm  LTi.  the  fencing  of  the  prohibition  against  alienation ;  and  he  directed 
his  testamentary  trustees  to  convey  to  those  succeeding  him  in  the 
estate  certain  fee-simple  lands, — the  conveyance  to  be  "  under  all 
the  conditions,  provisions,  and  clauses  prohibitory,  irritant,  and  re- 
solutive, of  the  said  entail,  so  far  as  the  same  might  be  applicable^ 
and  so  as  to  form  a  valid  and  effectual  entail  according  to  the  law 
of  Scotland."    As  it  was  impossible  to  settle  the  fee-simple  lands 
to  the  same  uses  as  those  of  the  original  entail  without  violating 
the  direction  to  form  a  valid  and  effectual  entail  according  to  the 
law  of  Scotland,  the  question  came  to  be,  which  of  the  two  directions 
should  be  preferred  ?    The  House  of  Lords  were  divided  in  opinion ; 
the  majority,  consisting  of  Lord  Granworth,  C,  and  Lord  Brougham, 
considered  that  the  trustees  were  bound  to  execute  an  effectual 
entail,  although  this  might  have  the  effect  of  splitting  the  suc- 
cession.     Lord    St.  Leonards    held    that   there  was  a  positive 
direction  to  settle  the  new  estate  to  the  same  uses  as  the  existing 
entail,  and  that  the  direction  to  make  it  valid  and  effectual  meant 
merely  that  everything  should  be  done  to  give  to  the  deed  all  the 
efficacy  that  a  destination  conceived  in  terms  of  the  original  entail 
was  capable  of  receiving.    The  learned  Lord  also  pointed  out,  what 
appears  to  have  escaped  the  attention  of  his  colleagues,  that  an 
entail  defective  in  the  prohibition  to  alienate  was,  in  a  certain 
sense,  a  valid  and  effectual  entail  previous  to  the  Entail  Amend- 
ment Act,  i.e.,  it  was  vaUd  as  a  destination,  and  effectual  inter 
Jueredes.    Nor,  as  he  observed,  was  it  likely  that  the  testator,  even 
if  he  had  known  of  the  defect,  would  have  wished  the  additional 
lands  to  be  settled  differently  from  the  bulk  of  the  property.^    It 
is  not  likely  that  the  decision  will  be  of  real  value  as  a  precedent, 
but  the  judicial  opinions  are  deserving  of  careful  study. 
Case  where  the       1863.  To  complete  the  examination  of  this  part  of  the  subject, 
aa^emenUn  ^^  ^  ncccssary  to  notico  the  case  where  the  truster  has  himself 
fulfilment  of    made  a  settlement  in  the  assumed  fulfilment  of  the  trust.    Where 
™  the  deed  of  trust  is  a  voluntary  deed,  reserving  the  grantor's  life- 

rent, no  difficulty  can  arise.  The  trustees  acquire  only  what  is 
vested  in  the  truster  at  his  death,  and  of  course  the  entailed  lands, 
however  settled,  are  excluded  from  the  operation  of  the  trust.  A 
more  difficult  question  arises  where  by  antenuptial  contract  one 
of  the  spouses  is  bound  to  settle  the  estate  on  heirs  in  a  certain 
order.  In  a  case  of  this  description,  where  the  husband  afterwards 
executed  a  deed  settling  the  estate  on  the  heirs  of  the  marriage 
(according  to  agreement),  but  varying  the  order  of  succession  as 
regards  collateral  heirs  by  introducing  heirs-female,  it  was  held 
that  the  entail  was  not  reducible  at  the  instance  of  the  heir-male. 

1  See  2  Maoq.  296. 
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In  deliyering  judgment,  Lord  Moncreiff  stated  two  general  ruleB  chapter  lvi. 
deduced  from  previous  decisions : — "  First,  Such  a  de8tination(in 
a  marriage-contract)  creates  no  jus  crediti  whatever  in  any  member 
of  the  destination  other  than  the  descendants  of  the  marriaga  .  .  . 
Secondly,  If  the  father  during  his  lifetime  propel  or  convey  the 
estate  so  destined  to  the  apparent  heir  of  the  marriage,  and  he 
accepts  the  conveyance,  the  obligation  under  the  marriage-contract 
and  th^  jus  crediti  created  by  it  are  satisfied.^ 

1864.  If  a  trustee  appointed  to  carry  out  a  purpose  of  entailing  Entail  proceed- 
executes  a  deed  which,  in  consequence  of  error  or  mistake,  is  found  tdye^wer^ay 
to  be  ineflTectual  as  a  strict  entail,  and  possession  has  been  had  ^^*li^**^^y 
upon  the  defective  title  for  forty  years,  the  personal  obligation  to 

execute  a  strict  entail  will  be  worked  off,  and  the  estate  may  be 
acquired  in  fee-simple.*  But  it  was  observed  by  Lord  Jerviswoode, 
who  decided  the  case,  that  the  trust  might  have  been  enforced 
had  an  action  been  brought  by  any  of  the  substitute  heirs 
of  entail  within  the  currency  of  the  prescriptive  period.*  Where 
an  entail  executed  under  the  powers  of  a  trust  was  afterwards 
discovered  to  be  vitiated  by  an  erasure  in  essentialibuSy  it  was  held 
that  this  defect  did  not  give  the  heir  in  possession  the  right  to 
possess  as  under  a  simple  destination.  The  trust  remained  un- 
executed,  and  it  was  now  the  duty  of  the  trustees  to  execute  a 
valid  entaiL^ 

1865.  The  duties  of  trustees  acting  under  a  direction  to  convey  Direction  to 
specific  estates  are,  in  the  general  case,  purely  ministerial.    There  ^^  Stalled 
is  room  for  the  exercise  of  a  larger  discretion  in  the  fulfilment  of  jn  apeciaed 
directions  to  purchase  land  for  the  purpose  of  having  it  settled  on 

heirs  of  entail.  In  order  to  the  ascertainment  of  the  truster's 
intentions,  it  is  important  to  consider  the  object  he  had  in  view  in 
postponing  the  execution  of  the  entail  until  after  his  death.  Some 
uncertainty  in  relation  to  the  essential  requisites  of  the  entail  is 
usually  the  determining  cause.  Amongst  such  causes  of  uncer- 
tainty it  may  suffice  to  notice  the  following  : — (1 )  Uncertainty  as 
to  the  parties  who  ought  to  be  called  to  the  succession ;  (2)  as  to 
the  possibility  of  making  a  purchase  on  favourable  terms  or  in  a 
suitable  situation;  (3)  the  existence  of  entailer's  debts,  which, 
if  not  cleared  off  before  his  death,  might  render  the  estate  liable  to 
eviction.^ 

1866.  An  example  of  the  difficulty  first  refened  to  is  presented 

1  WDvnaUL  v.  M'lhnald,  1877,  4  R.  «  Oehieri<my   v.   Oehtedony,    1877,    4 

271,  274.  R.  687. 

'  K  ofJ^UnUm  v.  B,  of  ^intcnj  28  '  On    the  last  point,   tee   Agnew  v. 

May  1861,  28  D.  1809.  Siewart,  81  July  1822,  1  Sh.  App.  Oa. 

'  28  D.  1871.  820 ;   fferriei,    Farquhar,    and    Co,   ▼. 

Brom,  10  Mw.  1888, 16  Sh.  948. 
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OHAFTIB  LTI. 

Intention  in- 
forred  from 
circumstances 
in  cases  of 
ambiguity. 


Explicit  direc* 
tions  as  to  de- 
scription of 
lands  to  be  pur- 
chased must  be 
followed. 


in  the  case  of  Cowan  v.  TurnbulTs  Trustees}  The  testator's  only 
son  was  afflicted  with  insanity ;  and  accordingly,  instead  of  the 
estate  being  conveyed  directly  to  him,  it  was  left  to  trustees  to  be 
entailed,  along  with  such  lands  as  they  might  purchase  out  of  the 
truster's  personal  funds,  upon  the  son  and  his  heirs-male,  in  the 
event  of  his  restoration  to  health  ;  but  if  otherwise,  to  be  entailed 
on  a  different  series  of  heirs.  In  this  case  the  Court  had  no  diffi- 
culty in  deciding  that  the  entail  was  not  to  be  executed  until  the 
death  or  convalescence  of  the  lunatic.  In  the  case  of  iPInnes  v. 
SPAllister,^  the  testator  left  a  sum  of  money  to  trustees,  to  be  laid 
out  in  the  purchase  of  lands  to  be  entailed  ;  and  to  be  procured,  if 
possible,  in  Argyllshire.  In  the  Lynedoch  case,  the  new  lands 
were  to  be  procured  contiguous  to  the  entailed  estate.  The  desire 
of  procuring  conterminous  property  is  not  infrequently  the  motive 
for  the  constitution  of  such  trusts.  In  such  cases  it  has  been  said 
that  the  trustees  ought  not  to  be  too  fastidious  in  the  choice  of  an 
estate ; '  and  that,  if  an  eligible  estate  is  found,  the  trustees  ought 
to  acquire  it,  and  to  execute  an  entail  at  once,  though  there  may 
be  a  surplus  remaining  in  their  hands  uninvested,  because  the 
institute  is  not  bound  to  wait  for  an  investment  which  shall  ex- 
haust the  trust-fund.* 

1867.  It  is  necessary  to  observe  that  the  truster's  directions  as 
to  the  nature  of  the  subject  of  purchase — as  to  contiguity  to  other 
estates,  &c. — must  be  substantially  complied  with.'^  In  one  case, 
where  the  direction  was  to  entail  lands  to  be  acquired  as  contiguous 
to  the  entailed  estate  of  Hoddam  as  possible,  the  Court  authorised 
the  purchase  of  superiorities  with  part  of  the  funds  ;^  and  in 
another  case,  where  trustees  had  expended  the  sum  of  upwards  of 
£60,000  in  the  purchase  of  an  estate  without  a  mansion-housei,  it 
was  declared,  in  an  action  instituted  for  the  purpose,  that  the 
trustees  were  entitled  to  expend  a  balance,  amounting  to  £10,000, 
in  the  erection  of  a  suitable  residence.^  In  another  case  it  was 
determined  that  the  purchase  of  feu  and  teind  duties,  payable  to 
the  heirs  of  entail  as  proprietors  of  the  existing  estate,  "  was  not  a 
legal  or  warrantable  application  of  the  trust-funds,  but  was  made 
in  violation  of  the  direction  in  the  trust-deed,"  which  was  to  invest 


^  Cowan  y.  TwmbuWi  Tn,^  18  June 
1845,  7  D.  872. 

*  M'Innes  v.  M'AUister,  29  June  1827, 
5  Sh.  862,  N.E.  801. 

"  Dick8on:8  Tutors  v,  8coU,  2  Nov. 
1853,  16  D.  1. 

«  CampbeU  ▼.  CampMTs  TVs.,  19  Nov. 
1852,  15  D.  27,  80,  per  Loxd  Chming- 


hame ;  Oilmour  v.  Oilmour^9  Tn.,  22 
Nov.  1855,  18  D.  78. 

<*  See  M*Innes  v.  M*AUuter,  supra; 
Oraham  v.  8UwaH,  14  June  1855,  2 
Macq.  295. 

"  Sharps  Petr.,  11  Feb.  1823,  2  Sh. 
203,  N.E.  180. 

7  aprons  Trs.  v.  Sprot,  11  Mazch 
1880,  8  Sh.  712. 
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in  the  purchase  of  lands  in  Orkney,  or  any  other  place  the  trustees  qhapctb  lvi. 
should  judge  expedient ;  and  although,  in  the  opinion  of  the  Court, 
the  trustees  had  acted  bona  fide  in  making  the  purchase^  they  were 
held  liable  to  account  for  the  capital  sum  applied  in  the  purchase.^ 
Where  a  statute  authorised  the  sale  of  the  superiorities  and  part 
of  the  lands  of  an  entailed  estate  for  payment  of  debts,  and  pro- 
vided for  the  establishment  of  a  sinking  fund  in  order  to  the  pur- 
chase of  lands  equivalent  in  annual  value  to  the  revenues  of  "  such 
parts  of  the  said  entailed  lands  "  as  might  be  sold,  it  was  held  to 
be  unnecessary  to  provide  an  equivalent  for  the  superiorities.^ 

1868.  Sometimes  a  truster,  being  uncertain  whether  his  per-  Where  Unds 
sonal  estate  is  sufficient  for  the  payment  of  the  debts  which  he  Slmen/5 
may  leave  unpaid,  conveys  his  estates  in  general  terms  to  trustees  ^j  iJ^'*® 
in  trust  for  the  payment,  in  the  first  place,  of  debts  and  legacies,  inyested,  if 
with   an  ultimate  direction   to  the  trustees  to  make  over  the  p^^  ^. 
residuary  estate,  or  such  part  thereof  as  they  may  not  find  it^^*®***- 
necessary  to  dispose  of  for  answering  the  primary  purposes,  to  a 
certain  series  of  hieirs  under  a  settlement  in  strict  entail.     In  a 

case  of  this  description,  the  trustees,  in  the  due  administration  of 
the  estate,  had  found  it  necessary  to  sell  part  of  the  heritable 
estate,  for  which  they  obtained  upwards  of  £7000;  but  having  after- 
wards recovered  a  personal  debt  of  £13,000,  of  the  existence  of 
which  they  were  not  previously  aware,  the  question  arose,  whether 
the  money  belonged  to  the  truster's  representative  as  personalty, 
or  to  his  heirs  of  entail  ?  It  was  held  that,  as  the  sale  of  the 
heritable  estate  was  the  result  of  an  error,  a  sum  equal  to  the  price 
of  the  subjects  erroneously  sold  fell  to  be  invested  in  the  purchase 
of  other  lands  for  the  benefit  of  the  heirs  of  entail.^ 

1869.  Under  the  26th  and  27th  sections  of  the  Entail  Amend-  AppiicAtion  of 
ment  Act  *  the  heir  entitled  to  succeed  to  money  held  in  trust,  to  JSder'BntMi 
be  entailed  on  the  same  series  of  heirs  as  are  called  to  the  succes-  Amendment 
sion  by  an  existing  entail,  may,  if  he  be  not  entitled  to  acquire  demption  of 
the  fund  in  fee-simple,  apply  to  the  Court  for  authority  to  lay  out  ^^  *"' 
the  money  in  extinction  of  entailer's  or  other  debts^  in  redemption 

of  land  tax,  or  in  repayment  of  money  expended  in  permanent 


^  PoUeatfen  ▼.  StewaH,  14  July  1841, 
3  D.  1215.  Moveable  property,  heirlooms, 
&c  are  not  proper  subjects  of  an  entail,  — 
Baillie  v.  OrarU,  21  May  1859,  21  D. 
838  ;  Kinnear*8  case,  1875,  2  B.  765 ; 
1877,  4  B.  705 ;  if.  ofBut^s  case,  1880, 
8  R.  191.  See  Chapter  XV.,  Section  II. 
(PerpetuitieB). 

s  Loval  V.  Fraser,  11  March  1842,  4 
D.  1062.  Where  tnutees  were  directed 
to  lay  oiat  the  tmst-fiuidB  in  the  purchase 


of  lands  in  England,  and  power  was  also 
given  to  pay  off  debts  affecting  the 
truster's  estates  in  Scotland,  they  were 
held  entitled  to  recall  the  money  which 
had  been  applied  to  the  latter  purpose, 
and  to  purchase  an  estate  in  England, — 
Marchumesi  of  Annandale  v.  Marquit  of 
Amumdale,  18  Feb.  1755,  6  Fat.  697. 

>  StainUm*8  Tra.  v.  Dawatm,  1868,  6 
Macph.  240. 

«  11  and  12  Vict.,  cap.  36,  §  26. 
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oHAPTBBLvi.  improvemeiits.  To  remove  doubts^  the  operation  of  this  provision 
was  hj  16  and  17  Vict.,  cap.  94^  section  8,  extended  to  trusts 
which  had  been  partially  implemented  In  construing  these 
enactments  it  has  been  held,  that  if  the  trust  excludes  am  of  the 
heirs  of  the  existing  entail,  although  the  efiTect  of  such  exclusion  is 
only  to  propel  the  succession  for  one  life,  the  trust  cannot  be  held 
to  be  for  the  benefit  of  "  the  same  series  of  heirs/'  and  therefore 
the  funds  are  not  applicable  to  the  extinction  of  burdena^ 
Application  of  1870.  An  important  extension  of  the  jurisdiction  of  the  Court 
money  nnder  ^  relation  to  entailed  money  is  contained  in  the  8th  section  of  the 
^«  ^»^^^^  Trusts  (Scotland)  Act^  1867  : «  "  The  Ctourt  may,  on  petition  by  the 
debts  affecting  trustces,  and  after  such  intimation  and  inquiry  as  may  be  thought 
necessary,  authorise  the  trustees  under  any  trust-deed  to  apply  the 
whole  or  any  pai*t  of  trust-funds  which  they  are  empowered  or 
directed  by  the  trust-deed  to  invest  in  the  purchase  of  heritable 
property  to  the  payment  or  redemption  of  any  debt  or  burden 
affecting  heritable  property  which  may  be  destined  to  the  same 
series  of  heirs,  and  subject  to  the  same  conditions  as  are  by  the 
trust-deed  made  applicable  to  the  heritable  property  directed  to  be 
purchased ;  provided  always,  that  such  application  shall  not  be 
inconsistent  with  the  other  provisions  of  the  trust-deeda"  fiefe- 
rence  is  made  to  the  provisions  of  the  Act  of  1882  (45  and  46  Vict., 
cap.  53). 

SECTION  XL 

Application  of  thb  Income. — Eights  of  an  Hkie  in 

Possession. 

Questions  1871.  The  points  to  be  determined  are,  the  term  at  which  the 

stated.  investment  may  lawfully  be  made,  and  the  disposal  of  the  rents 

and  produce  of  the  estate  arising  either  before  or  after  that  period. 

It  is  a  general  rule  that  the  fruits  of  the  estate  beloi^  to  the  heir, 

or  to  the  person  who  would  have  been  heir  in  possession  from  the 

time  at  which  an  investment  might  lawfully  have  been  made,  if 

in  point  of  fact  no  eligible  investment  has  been  obtained.    Prior  to 

that  period  the  interest  of  the  heirs  of  entail  does  not  vest,  and  the 

fruits  of  the  subject  accordingly  fall  to  be  added  to  the  capital. 

Accumnia-  1872.  From  the  decisions  to  which  we  are  about  to  refer,  it  will 

no^Sirected,    ^  ^ceu  that  three  cases  have  been  distinguished : — (1.)  If  accumu- 

or^.^*j4  ,    lation  is  not  expressly  or  impliedly  directed,  the  interest  vests  in 

finitely,  or  (3)  the  institute  or  first  faker  a  morte  teskUoiis.    (2.)  If  the  direction 

for  a  definite 

period.                  1  SeeifejiitftonPetr.,  18  Julyl862, 14  *  Sari  of  Strathmore  Petr.,  S  Deo. 

D.  1008  ;  MaatweU  Petar.,  27  Feb.  1867,  1858,  21  D.  68. 

19  D.  571.  >  80  aod  81  Viot,  np.  97. 
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merely  involves  cux^umulation  until  a  suitable  investment  is  found,  chaftbb  lvi. 

the  presumption  holds  that  the  truster  intended  to  benefit  all  his 

heirs  equally,^  and  the  trustees  are  therefore  to  invest  within  a 

reasonable  time,  which  is  in  practice  restricted  to  one  year  from  the 

death  of  the  testator.    (3.)  If  the  settlement  directs  accumulation 

for  a  specified  time,  or  until  a  certain  sum  has  been  realised,  or 

until  the  primary  purposes  of  the  trust  have  been  fulfilled,  the 

trustees  must  accumulate  until  the  expiry  of  the  term  appointed, 

or  until  the  arrival  of  the  time  at  which  accumulations  are  stopped 

by  the  operation  of  the  Acts  restricting  accumulation.^ 

1873.  (1.)  The  rule  that  the  heir  is  entitled  to  the  whole  un-  Heir  entiUed 
appropriated  proceeds  of  an  entaUed  succession  was  first  laid  down  ^o^Zi^ii 
by  Lord  Jeffrey  and  the  Court  in  the  case  of  HowcU's  Trustees?  ^^«  ^^^^^^^  ^ 
The  testator  had  directed  his  trustees  to  employ  *'  all  the  residue 
of  his  personal  estate  and  eflfects,"  after  satisfying  l^acies,  &c.,  in 
the  purchase  of  lands  in  the  counties  of  Kirkcudbright  and  Dum- 
fries, "so soon  as  they  can  meet  with  a  purchase  of  an  estate  they 
think  eligible;"  and  Lord  Jeffirey,  distinguishing  the  case  from 
Lm'd  Stair's  case,^  held  that  as  thei^e  was  no  direction  to  the  trus- 
tees to  add  interest  and  proceeds  to  the  capital,  the  trustees  were 
not  entitled  to  accumulate  even  for  one  year.  His  Lordship 
observed,  that  while  the  trustees  must  have  a  reasonable  time 
allowed  them  during  which  they  should  not  be  liable  in  actual  pay- 
ment or  performance,  yet,  on  an  ultimate  settlement  of  accounts, 
the  heir  was  entitled  to  the  whole  interest  and  profits  actually 
drawn  after  the  testator's  death  and  not  exhausted  by  any  prefer- 
able application.^  In  a  later  case,  where  trustees  were  by  the 
terms  of  a  trust  settlement  and  codicil  bound  to  invest  in  the 
purchase  of  lands  to  be  entailed  within  three  years  after  the 
testator's  death,  or  as  soon  as  the  sum  at  their  disposal  should 
amount  to  £30,000,  and  the  residue  at  death  amounted  to  that  sum, 
the  Court,  reversing  the  Lord  Ordinary's  judgment,  gave  the  interest 
accruing  during  the  three  years  in  question  to  the  first  taker 
under  the  settlement^ 


^  Per  Lord  Redesdale  in  Stair  ▼. 
SuUf'9  TVs.,  2  W.  ft  S.  619.  Some  of 
the  Judges  in  the  Court  of  Sewion  gave 
an  opinion  that  the  onlff  object  of  Soottish 
entailers  was  ihe  perpetuation  of  their  avm 
names  and  armi — a  supposition  which 
cannot  be  proved ;  and  which  is  at  any 
rate  madmiBBible  in  the  construction  of 
iruBt  settlements,  being  at  variance  with 
the  maxim  that  the  settlor  is  presumed 
to  have  contemplated  the  benefit  of  the 


^  See  Chapter  XV.,  Section  IIL 

>  ffowat*8    Trs.   v.    ffotoat,    17    Feb. 

1838,   16  Sh.   622;   CampbeWs  Trt,   v. 

OampbeU,   30  June  1838,   16  Sh.  1253, 

per  Lord  Jeffrey  ;  Campbell  v.  CampheU^ 

11  March  1830,  8  Sh.  718. 

*  Stair  V.  Stair's  Trs.,  infra, 
B  16  Sh.  625-6. 

•  Wilton  V.   Paul,  11  July  1883,  11 
Sh.  995. 


1020 


TRQSTB  FOR  THE  ENTAILING  OF  LANDS. 


OHAFTKR  LVI. 

Docizine  of  the 
English  law 
raised  in  Mac- 
pher8on*8  case. 


This  case  dis- 
tinguished 
from  SUwetl 
V.  Bernard. 


Indefinite 
direction  to 
accumulate, 
how  construed. 
LordStau's 
case. 


1874.  The  case  of  Macpkerson'^  was  attended  with  difficulty, 
from  the  circumstance  that  the  direction  to  acquire  and  entail 
lands  in  Scotland  was  contained  in  an  English  will.  The  Court  of 
Session  was  of  opinion  that  the  right  to  the  intermediate  proceeds, 
prior  to  actual  investment,  fell  to  be  determined  according  to  the 
lex  loci  contractus;  an  opinion  of  English  counsel  was  obtained  to 
the  effect  that  accumulation  was  permissible  for  one  year,  and 
judgment  was  given  accordingly.  But  on  appeal  Lord  St  Leonards 
held  that  the  English  case  of  SUwell  v.  Bernard?  on  which  the 
opinion  was  founded,  applied  only  to  cases  like  Lard  Stair's  case  in 
the  Court  of  Session,  where  accumulation  was  expressly  directed ; 
and  on  a  review  of  all  the  existing  authorities  he  decided,  on  prin- 
ciples equally  applicable  to  both  systems  of  jurisprudence,  that 
there  could  be  no  accumulation  ex  lege.  "  The  rule  on  which  the 
Court  proceeds,"  said  his  Lordship,  "is  that  this  property  was 
impressed  by  the  will  itself  with  the  character  of  real  estate,  and 
that,  being  so  impressed,  it  became  real  estate  by  construction  of 
law :  and  in  my  apprehension  it  must  be  treated  as  if  it  were 
such  at  the  moment  of  the  testator's  death."  The  opinion  of  Lord 
Brougham  was  to  the  same  effect. 

1876.  (2.)  The  import  of  the  rule  laid  down  by  the  Court  of 
Appeal  in  Lord  Stair's  case'  has  been  so  much  canvassed,^  that 
it  seems  necessary,  in  referring  to  it,  to  state*  the  exact  points  that 


^  Maepherton  v.  MaepKenon^  11  Jane 
1862,  1  Maoq.  243,  revening  12  D.  486. 

>  SiiwM  ▼.  Bernard^  6  Yee.  520. 
There  Mems  to  have  been  Bome  little  fluc- 
toation  of  opinion  on  the  point  amongst 
the  EngUah  Judges.  Loxd  Eldon,  who 
decided  SitweU  v.  Bernard,  evidently  in- 
tended to  establish  a  precedent  fur  cuUvng 
down  accumulations  to  one  year,  in  cases 
where  accumulation  for  a  longer  period 
was  not  enjoined.  He  never  intended  to 
sanction  accumulation  even  of  the  first 
year's  interest  as  a  rule  of  law,  apart 
from  the  testator's  will,  as  appears  from 
the  cases  of  Angerstevn  v.  Martin,  Turn. 
&  Russ.  282,  and  MevriU  v.  Morris,  Turn. 
&  Rubs.  242,  where  his  Lordship  gave 
the  liferenter  the  income  as  from  tes- 
tator's death.  The  case  of  SUM  v.  Hot- 
linfftoorth,  8  Madd.  161,  where  the  first 
year's  income  was  given  to  the  tenant  for 
life,  alHiough  there  was  no  direction  to 
accumulate,  is  not  law,  and  was  over- 
ruled in  Maophenon  v  Maephtrton  by 
Lord  St.  Leonards,  1  Maoq.  260.  The 
later  cases  are  in  perfect  accordance  vdth 


the  opinion  of  the  CSourt  of  last  reaorti  as 
stated  in  the  text.  We  would  refer 
especially  to  Dimet  v.  ScoU,  4  Ross.  195, 
decided  by  Lord  Lyndhorst ;  tu  TktyUr 
V.  Clarhty  I  Hare,  161,  11  L.J.  Gh. 
189 ;  and  Dougicu  v.  Oongreve,  1  Keen, 
410,  6  L.J.  Ch.  51,  where  there  was  no 
direction  to  accumulate,  and  Lord  Lang- 
dale  said  :  "It  appears  to  me  more  likely 
to  have  been  the  intention  of  the  testator 
that,  until  the  lapse  of  suoh  convenient 
time  as  might  be  allowed  to  the  executors 
to  make  the  conversion  directed  by  the 
will,  the  tenant  for  life  should  enjoy  the 
interest  of  the  residue  as  actually  in- 
vested,"—6  L.J.  Ch-  55. 

'  Stair  V.  Stair*a  Tr$.,  2  Sh.  205,  N.E. 
182 ;  29  March  1825,  1  W.  &  S.  72  ; 
second  action,  4  Sh.  483,  N.E.  488 ;  24 
May  1826,  2  W.  &  S.  414 ;  and  5  Sh. 
476,  N.E.  449 ;  19  June  1827,  2  W.  & 
S.  614. 

*  See  Lord  Jeffrey's  note,  16  Sh.  624  ; 
and  Lord  Curriehill's  note  in  Diekwn^t 
case,  16  D.  8,  with  Lord  Golonaay's  re- 
marks thereon,  pu  5. 
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were  decided  in  the  tenns  of  the  judgments.  The  direction  was  chafctb  lvi. 
"  to  lay  out  the  residue  of  the  trust-funds,  and  interests  and  proceeds 
thereof,  in  purchasing  lands,  ...  to  annex  the  same  to  my 
entailed  estate  by  taking  the  rights  and  securities  so  to  be  pur- 
chased to  the  same  heirs  of  tailzie,"  &c.  The  trustees  having  pur- 
chased lands  to  a  considerable  extent  in  the  course  of  the  first  three 
years  after  the  testator's  death,  an  action  was  brought  by  the  heir, 
concluding  to  have  it  found  that  he  had  right  to  the  interest  of  the 
balance  subsequent  to  the  realisation  of  the  fund.^  The  Court 
of  Session  assoilzied  the  trustees  from  this  claim,  "  reserving  to 
the  pursuer  to  be  heard,  in  case  any  improper  or  unnecessary  delay 
take  place,  whether  he  may  not  then  be  entitled  to  claim  the 
interest  of  the  residue  of  the  funds  not  vested,"  &c.  The  House  of 
Lords  affirmed  this  judgment;  but  with  a  strong  intimation  of 
opinion  that  the  grounds  on  which  it  had.  been  rested  could  not  be 
supported,  and  that  a  limit  should  be  put  to  the  period  of  accumu- 
lation.^ A  second  action  was  then  brought,  founded  on  the  pre- 
cedent of  Sitwell  V.  Bernard,^  concluding  that  the  heir  was 
entitled  to  the  interest  from  and  after  1st  June  1822,  being  twelve 
months  after  the  death  of  the  settlor.  The  Court  again  assoilzied 
the  trustees,  in  respect  there  was  no  precedent  for  awarding  inter- 
mediate profits  to  the  heir,  **  and  also  in  respect  there  has  been  no 
undue  delay  upon  the  part  of  the  trustees  in  laying  out  the  trust- 
funds  as  appointed  by  the  truster."  The  case  was  remitted  on  the 
motion  of  Lord  Giffoid,  who  pointed  out  the  expediency  of  laying 
down  a  general  rule  on  the  subject  of  accumulations.^  The  Court, 
however,  by  a  large  majority  adhered  to  the  opinions  formerly  ex- 
pressed by  the  Judges,  chiefly  on  the  ground  that  the  trustees  had 
a  discretionary  power  as  to  time,  with  which  the  Court  could  not 
interfere,  except  in  a  case  of  manifest  delay. 

1876.  The  case  was  afterwards  aigued  before  Lords  Eedesdale  An  indefinite 
and  Eldon,  who  embodied  the  judgment  of  the  House  in  an  opinion,  raSiiation^is 
in  which  it  was  declared  that  the  appellant.  Lord  Stair,  "  was  and  J[3Jung*J,nJ 
is  entitled,  and  that  the  several  persons  who  shall  from  time  to  year's  interest 
time  succeed  him  in  the  entail  of  the  said  lands  of  Calquhasen  and  cipaif  ^"" 
others,  according  to  the  course  of  such  entail,  will  be  from  time  to 
time  entitled  to  the  interest  and  proceeds  of  the  whole  of  the  trust- 
funds  which  have  arisen  from  the  end  of  the  twelve  months  usually 
allowed,  according  to  the  course  of  the  law  of  Scotland,  for  pay- 
ment of  debts  and  legacies,  and  which  shall  arise  until  the  whole 
of  the  capital  of  the  said  trust-funds^  with  the  interests  and  pro- 

<  2  Sh.  205,  N.E.  182.  >  SitweUy,  Bernard,  6  Yes.  jun.  520, 

>1W.  &S.  72.  544. 

*  2  W.  &  S.  414. 
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oHAms  LTL  ceeds  thereof,  which  have  accrued  prior  to  the  expiration  of  the 
said  twelve  montbB,  shall  have  been  applied  in  the  purchase  of 
lands,  according  to  the  directions  contained  in  the  said  trust- 
disposition."  ^  Lord  Eldon,  who  explained  that  in  deciding  the 
cases  of  SUwell  and  Angerstein  ^  he  went  on  presumed  intention, 
and  not  upon  any  maxim  peculiar  to  English  jurisprudence,  sums 
up  his  opinion  in  an  affirmative  answer  to  the  following  question : — 
"  The  question  here  is, — it  being  the  clear  intent  of  this  testator  to 
give  a  beneficial  interest  to  every  one  who  was  to  succeed  to  his 
real  property  purchased  in  the  counties  in  which  he  directed  the 
purchase  to  be  made, — whether  the  mere  insertion  of  these  words 
'interest  and  proceeds,'  may  not  be  satisfied  by  a  much  more  limited 
construction  of  them  than  that  construction  which  would  make  them 
mean  interest  and  proceeds  as  they  accrue,  and  may  be  received, 
until  the  money  shall  be  so  laid  out."  ^ 
Rule  thftt  one  1877.  In  applying  the  rule  of  Lord  Stair's  case,  as  to  the  dis- 
^H'  *  '^y*  poBal  of  intermediate  proceeds,  to  a  settlement  which  directed  that, 

able  penod  for  *  i  i    • 

accamuiation:  Until  such  time  as  the  trustees  might  find  it  convenient  or  proper 
lote.  ^^  *  to  make  the  purchase  therein  expressed,  the  interest  of  a  certain 
fund  shotdd  accumulate,^  Lord  Colonsay  expressed  his  concur- 
rence in  the  view  that  the  restriction  of  accumulation  to  the  period 
of  one  year  was  not  an  absolute  rule  of  law,  but  rather  of  practice, 
grounded  upon  the  presumed  intention  of  the  testator  that  his  heir 
should  enjoy  the  benefit  of  the  fund.  The  trustees  had  always  a 
certain  discretion  as  to  the  time  of  making  the  purchase ;  and  while 
it  would  require  a  strong  case  to  induce  the  interference  of  the 
Court  to  compel  the  literal  fulfilment  of  the  truster's  directions, 
they  might  give  relief  in  another  way,  on  the  principle  that, 
although  the  trustees  were  giving  way  to  fastidiousness  in  the  selec- 
tion of  an  estate,  the  heir  was  not  to  sufier  loss  from  that  mode  of 
administration.  Observing  that  accumulation  for  some  period  was 
clearly  contemplated,  his  Lordship  proceeded  to  inquire  whether  a 
year  was  a  reasonable  period : — He  could  easily  conceive  a  case  in 
which  it  would  not  be  a  reasonable  period ;  but  in  ordinary  circum- 
stances it  was  so.  There  were  two  half-years'  interest  to  be  added 
to  the  principal  sum,  which  was  a  sufficient  accumulation  to  satisfy 
the  words  of  the  deed,  where  there  was  no  evidence  of  any  great 
desire  to  accumulate.'^ 

1878.  (3.)  If,  in  a  settlement  expressly  directing  accumulation, 

^  2  W.  &  S.  616.  marks  in  Monereiff  y.  Memia,  26  Nor. 

*  SUweU  ▼.  Bernard,  9upra;  Anger-      1867,  20  D.  101:    "The  trastoes  oonld 
ttein  V.  Martin,  Tom.  ft  Boss.  282.  not  have  inwBtad  on  holding  office  tnde- 

>  2  W.  &  S.  624.  finitely,"  fta 

*  Diekwn's    TuUm  v.  SeoU,   2  Nov.  "  16  D.  6. 
1863,  16  D.  1  ;  and  tee  Lord  Iyoij'b  re- 
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the  distribution  is  postponed  to  a  certain  period,  the  Court  will  not  ghaftjdi  lyl 
interfere  with  the  accumulation  enjoined  by  the  settlor,  however  Specialty 
capricious  or  unreasonable  the  direction  may  be.    In  the  Strath-  JlocamSation^' 
more  case  ^  the  avowed  object  of  the  truster  was  to  exclude  his  5?«^fic»"y 

11  1  1  0  t  •  ii»-i        t^xea  by  the 

brother  and  two  other  persons  from  the  succession  ;  and  for  that  seuiement 
purpose  he  conveyed  all  his  unentailed  estates,  with  all  his  personal 
property,  to  trustees,  who  were  directed  to  apply,  lay  aiU,  and  invest 
the  rents  and  profits  of  the  estates  and  other  property  in  the  pur- 
chase of  Government  or  heritable  securities,  until  an  opportunity 
should  occur  of  applying  the  same  in  the  purchase  of  lands  contigu- 
ous to  his  other  estates,  to  be  entailed  by  the  trustees ;  and  he 
declared  that  the  trust  shatdd  subsist  for  thirty  years  after  his  death, 
and  until  the  death  of  the  longest  liver  of  the  three  parties  who  were 
excluded  from  the  succession.  The  trust  was  sustained  as  regards 
the  appropriation  of  the  rents  of  heritable  estate,  which  at  the  date 
of  the  grant  (1815)  were  excepted  from  the  operation  of  39  and  40 
Geo.  m.,  cap.  98. 

1879.  In  Keith  v.  Lord  Keith's  Trustees  ^  one  of  the  trusts  of  Effect  of  Thei- 
the  settlement  which  was  in  question  was  for  the  purpose  of  extCTld^^by^ii 
enabling  the  trustees  to  hold  estates  thereby  specifically  conveyed  ^^i}^  ^'*^' 
to  them,  as  well  as  those  which  they  were  directed  to  purchase, 

until  the  death  of  the  truster's  daughter  or  the  birth  of  an  heir. 
Meanwhile^  the  trustees  were  directed  to  levy  and  accumtUate,  and 
to  lay  out  the  same  in  the  purchase  of  lands  to  be  entailed.  The 
question  was  as  to  the  application  of  rents  levied  after  the  passing 
of  the  Entail  Amendment  Act ;  the  trust  having  by  that  time 
exceeded  the  limits  prescribed  by  the  39  and  40  Geo.  m.,  cap.  98, 
the  provisions  of  which  were  by  the  Entail  Amendment  Act '  made 
applicable  to  the  proceeds  of  heritable  property  in  Scotland.  The 
Court  ruled  that  the  provisions  of  the  Act  were  not  retrospective.^ 

1880.  Where  the  execution  of  a  purpose  of  entailing  is  by  the  Period  of  accn- 
terms  of  the  settlement  postponed  until  the  completion  of  certain  J^'^mJ^J^de*^ 
primary  purposes,  such  as  the  payment  of  debts,  legacies,  or  annui-  pendent  on  the 
ties,  and  the  intermediate  rents  are  directed  to  be  added  to  the  debt,  &c. 
general  fund,  the  purpose  of  accumulation  is  held  to  terminate  on 

the  completion  of  the  primary  purposes,  and  the  heir  entitled  to 
succeed  has  then  a  vested  liferent  interest  in  the  annual  proceeds ; 
so  that,  if  he  die  before  a  purchase  has  actually  been  made,  his 
interest  in  the  profits  accruing  subsequent  to  the  period  of  distri- 
bution will  transmit  to  his  representatives.*   Any  interest  or  annual 

^  Eari  of  Strathnwre  v.   StrcUhmor^i  >  11  and  12  Viot.,  cap.  86,  §  41. 

Trt.,  28  March  18S1,  5  W.  ft  S.  170 ;  M9  D.  1057  et  seq, 

Keiih  ▼.  KeWis  Trs.,  tf^m.  ^  StewaH  ▼.  TraUl,  16  June  1837,  15 

>  Keiih  ▼.  KeUh^B  Tn.,  17  July  1857,  Sh.   1153  ;  Diekaon  v.  JHekton,  8  June 

19  D.  1040  ;  lee  1044.  1855,  17  D.  814  ;  OgUvU  v.  BogweO,  27 
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cHAPTKB  Lvi.  roveiiue  directed  by  the  Court  to  be  paid  over  to  the  heir  on  the 
ground  that  the  period  of  investment  has  arrived,  vests  in  the  heir 
as  personalty,  and  is  chargeable  as  such  with  legacy  duty.^ 
Vested  rights         1881.  If  the  entail  is  to  be  executed  in  favour  of  the  heir  who 
cUry  before     ^^^  ^^  attained  majority  at  the  appointed  period,  it  is  held  as 
of  a  TO?w^"    executed  as  soon  as  a  purchase  has  been  made ;  and  it  is  imma- 
ance  in  his       terial  that  the  heir  entitled  to  succeed  at  the  actual  date  of  the 
purchase  is  a  minor,  if  there  was  an  heir  who  had  attained  majority 
at  the  earliest  period  when  the  purchase  might  have  been  made.* 
Beneficiaries  surviving  the  period  of  vesting  have  the  same  rights 
as  heirs  of  entail  in  the  matter  of  burdening  the  fund  with  pro- 
visions to  widows  and  children,  &c.*    It  was  decided  that  where 
in  the  lifetime  of  an  heir  the  period  had  arrived  at  which  a  pur- 
chase migkt  have  been  made,  but  was  not — the  trustees  having  in 
such  cases  a  discretionary  power  to  accumulate  for  one  year — the 
heir,  dying  during  the  year  of  accumulation,  was  entitled  to  grant 
a  bond  of  annuity  to  his  widow,  under  the  Aberdeen  and  Entail 
Amendment  Acts ;  for  the  application  of  the  rents  to  the  purpose  of 
accumulation  is  not  regarded  as  a  burden  extinguishing  the  free 
rental,  seeing  that  the  accumulations  go  to  enhance  the  capital.^ 
Where  pur-  1882.  Where  trustees  invested  with  a  discretionary  power  of 

theOT^nai***  accumulation  had,  after  keeping  up  the  trust  for  a  lengthened 
fund,  how  the  period,  ultimately  made  an  investment  which  more  than  exhausted 

surplus  reve-      r  >  j 

nues  are  to  be  the  original  fund,  they  were  found  not  to  be  entitled  to  retain  the 

^^^     '  surplus  accumulation  as  a  nucleus  for  a  second  purchase ;  and  the 

balance,  amounting  to  £2000,  was  directed  to  be  paid  over  to  the 

executors  of  the  heir  who  would  have  succeeded  had  the  purchase 

been  made  when  the  settlement  came  into  operation.^ 

Debts  charged        1883.  If  by  the  terms  of  the  settlement  debts  and  expenses  are 

not^to^paid  made  a  burden  on  the  fund  for  investment^  the  trustees  cannot 

out  of  revenue,  charge  them  upon  the  intermediate  profits;  but  as  such  chaiges 

form  a  proper  burden  on  the  fund  as  at  the  testator's  death,  they 

may  be  deducted  from  the  capital  before  estimating  the  amount  of 

the  profits  available  for  investment.^ 

Jan.  1852,  14  D.  368  ;  15  July  1856,  19  *  Dickton  v.  Dtdbon,  9upra.    See  11 

D.  (App.  Ca.)  7  ;  28  Jnr.  646.  and  12  Vict,  CB;p»  86,  §  29. 

1  Adv.-Oen.   v.   Stair'i  Tr,,   15  July  ^  Monori^v,  Memie$,  25  Nov.  1857, 

1850,  £xch.  Bep.  20  D.  94. 

>  SUwaH  y.  Traill^  tupra;  Stainion  v.  "  OampbeU  v.  CampbeU,  80  June  1888, 

SiaifUon't  Trs.,  25  Jan.  1850,  12  D.  571.  16  Sh.  1251,  aee  1257. 

'  Stainion  v.  StainUm^M  Trs.,  Dickdon 
V.  Diektont  iupra. 
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CHAPTER  LVIL 

EESULTING  AND  CONSTEUCTIVE  TRUSTS. 


1.  Resulting     Ikterests     undbr 

Wills. 

2.  Undsr  Charitablb  Trusts. 


3.  Under  ex  facie  Absolute  Con- 

veyances. 

4.  Constructive  Trusts. 


1884.  An  interest  is  said  to  result  to  the  truster  or  his  heirs,  Rewitiiig 
in  relation  to  estate  which  is  vested  in  trustees  under  a  settlement  gniahed  fvom 
which  does  not  contain  an  effectual  disposition  of  the  beneficiary  <^<>'*«*"»<^^»^<^- 
interest     Such  resulting  interest  or  resulting  trust  may  be  con- 
sidered as  arising  either  by  operation  of  law,  or  by  implication  from 
the  act  of  the  truster  himself,  who,  in  disposing  of  the  legal  estate 
to  trustees,  is  understood  to  reserve  the  beneficiary  interest  to 
himself,  if  he  does  not  otherwise  dispose  of  it. 

1886.  A  convenient  division  of  resulting  trusts  is  suggested  by  Division  of  re. 
the  nature  of  the  instrument  under  which  the  right  arises.  Upon  *  *°*^  ™"**'*' 
this  principle  of  division  we  may  distinguish,  ^r«^,  resulting  trusts 
of  lapsed  interests  under  wills  and  testamentary  dispositions; 
second,  resulting  interests  under  charitable  trusts;  and  thirdly, 
resulting  trusts  arising  upon  securities  taken  in  the  name  of  heirs 
or  confidential  persons,  with  the  intention  of  reserving  the  bene- 
ficial interest^ 

SECTION  I. 


Resulting  Interests  under  Wills. 

Referring  to  what  has  been  said  regarding  the  ordinary  case  of 
a  lapse  in  consequence  of  the  death  of  a  legatee  in  the  testator's 


^  To  botii  classes  of  trusts  the  term 
*'  Resnltiiig  Trust "  has  been  held  appli- 
cable by  the  highest  legal  authoritiee  in 
Scotland.  For  example,  in  M'Leiah'i 
TV.  ▼.  M'Lei»h,  Lord  Monoreiff  said  : — 
"  If  the  nature  of  the  trust  pnrpoees  and 
the  state  of  the  property  be  such  that  any 
part  of  the  tmst-funde  stands  legally  nn- 
diiqwaed  of,  there  may  then  be  a  result- 
ing trust  in  the  trustees  for  the  heirs-at- 
law  to  that  extent,"— 8  D.  924.  See 
alao  All4»n  ▼.  QUugwfz  2Vf.,  4  D.  509 ; 


B<^  Y.  EaH  of  CRoigow'i  Trs,,  20  D. 
948,  per  Lord  Golonsay.  In  Lauder  v. 
Orr,  where  the  question  related  to  the 
right  to  a  dividend  upon  shares  alleged 
to  have  been  purchased  by  the  defenders, 
but  which  were  entered  in  the  register 
in  the  pursuer's  name,  the  same  judge 
observed  that  the  pursuer,  "having  re- 
ceived from  them  the  price,  cannot  with- 
hold from  them  the  shares,  or  the  result- 
ing benefits,*'— 15  D.  677. 
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cHAPTKRLvn.  lifetime,^  the  following  questions  may  be  considered  under  this 
"  head: — 

UpaedsQcces.  1886.   I.  In  WHAT   WAT  A  LAPSE  OB  FAILURE  TO  DISPOSE  HAT 

tlie"h!S^at-law  ARISE. — ^Where  in  a  trust-disposition  or  testamentary  instrument 
or  personal  re-  j^  jg  apparent  from  the  form  of  the  conveyance,  or  from  the  nature 
of  the  purposes  expressly  or  impliedly  declared  in  it^  that  the 
disponee  was  intended  to  take  only  the  legal  estate,  the  beneficial 
interest,  or  so  much  of  it  as  remains  undisposed  of,  will  result,  in 
the  case  of  heritable  estate,  to  the  truster  and  his  heirs,  and  in 
the  case  of  personalty  to  his  personal  representatives.    A  familiar 
example  of  the  principle  is  the  case  of  a  will  in  favour  of  an 
individual  not  containing  a  destination  to  heirs ;  in  which  case, 
if  the  beneficiary  predecease  the  testator,  a  resulting  trust  arises 
for  the  benefit  of  the  testator's  legal  representative.' 
Accenioiis  foi-        1887.  As  a  general  rule,  the  interest  of  money,  and  the  profits 
dpai  Mtote?     And  accessions  accruing  to  the  trust-estate,  are  subject  to  the  same 
trusts  as  the  principal  fund;  and  therefore,  where  a  policy  of 
assurance  was  assigned  to  creditors,  with  the  view  of  providing 
a  fund  for  the  extinction  of  a  debt  due  by  the  assured  equal  to  the 
sum  in  the  policy,  on  the  death  of  the  assured  it  was  held  that 
certain  bonuses  which  had  accrued  on  the  policy  resulted  to  the 
truster's  executors.'    As  a  trustee  is  bound  to  know  the  nature  of 
the  title  on  which  he  possesses,  and  to  preserve  tlie  rents  or  income 
of  the  estate  for  the  use  of  the  beneficiaries,  he  has  no  claim  to  the 
character  of  a  "bvaa  fide  possessor,  and  must  account  for  fruges 
perceptcg  et  consumptce,  as  well  as  for  rents  uplifted  or  reduced  into 
possession.^ 
Lapse  avoided         1888.  With  the  view  of  providing  against  the  occurrence  of 
mstuutlon^oi?^  ^^^®®  ^'  partial  intestacy,  substitutions  to  the  heirs  of  legatees  and 
heirs.  disponecs,  or  to  the  testator's  own  heirs,  are  usually  introduced 

into  testamentary  destinations.  Such  substitutions  ought  to  be 
introduced  even  into  residuary  destinations,  where  a  trust  of 
lengthened  duration  is  contemplated.  The  Crown's  interest,  as 
vltimus  hceres  of  a  beneficiary,  is  excluded  by  a  destination-over 
to  the  testator's  own  lawful  heirs  ;^  which  will  give  a  claim  to 
heirs  existing  at  the  time  of  his  death,  or  their  lawful  repre- 
sentatives.^ 

1  Chapter  XLIV.,  Seotioii  IV.  «  Whfte  t.  BaUani^ne,  20  Jan.  1825, 

'  Sp.  Oa.  BenM^M  Bxr.,  1886.  12  R.  8  Sh.  451,  N.K  815  ;  York  BuOdmgi 

665,  ia  an  example  of  the  woridiig  of  the  Oo,  v.  MadlDeime,  8  Pai.  878,  579. 

principle  as  implied  to  a  mntoal  aelUe-  '  Benderton  v.  DoufftM,  12  Feb.  1841, 

ment.  8  D.  648. 

*  Marqmii  of  Quemiberry  t.  SeoUiah  *  Maaewdl  ▼.   Wylie,  25  May  1887, 16 

Union  Imurance  Cb.,  1  D.  1208 ;  Shand  Sh.  1005. 

y.  BUUkie,  21  D.  878. 
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1889.  A  resulting  interest  may  also  arise  through  the  operation  cHAprraLvn. 
of  the  47th  and  48th  sections  of  the  Act  11  and  12  Vict.,  cap.  36,  Besuitmg 
where  a  party  is  seised  of  heritable  property,  upon  trust  to  secure  t™EntSi*' 

a  liferent  or  other  limited  interest  to  a  party  of  full  age  born  after  Amendment 

the  date  of  the  settlement    In  this  case  the  fee-simple  estate 

results  to  the  party  in  possession  of  the  usufructuary  interest,  and 

the  ulterior  destinations  are  void.    Again,  the  beneficial  interest  Resniting  in. 

may  be  said  to  result  when  a  settlement  is  set  aside  on  grounds  when  Ss?*^*** 

extrinsic  to  the  deed ;  for  the  disponee  is  bound,  if  he  enters  into  P^^'*^**® 

possession,  to  account  for  the  proceeds  to  the  settlor's  heirs.    In 

the  ordinary  case,   fraud  operates  by  sweeping  away  the  deed 

altogether,  thereby  leaving  the  estate  to  be  taken  up  by  the  heir 

cib  intestcUo,    But  there  is  authority  for  holding  that,  where  the 

fraud  has  relation  to  the  interest  of  an  individual  beneficiary  (e.^., 

if  a  person,  without  the  authority  of  the  testator,  should  insert  his 

own  name,  or  the  name  of  another  pei'son,  in  a  destination),  the 

person  whose  interests  are  prejudiced  by  the  fraud  may  demand 

a  conveyance  in  restitution.^ 

1890.  Where  the  granter  of  a  deed  has  himself  contemplated  a  Effect  of  fraud 
fraud  upon  the  law,  it  would  seem  the  disposition  or  security  will  J^Je  heir.  " 
be  absolute,  unless  the  grantee  voluntarily  admit  the  trust.^ 

1891.  An  intention  to  exclude  the  grantee  of  a  settlement  from  Lapse  resulting 
the  beneficiary  interest  may  be  deduced  from  the  express  terms  of  to  dispose  of 
the  deed ;  as  where  there  is  a  testamentary  disposition  in  trust  to  inteiSS*^*^**^ 
certain  persons,  for  purposes  to  be  afterwards  declared,  and  the 

truster  dies  without  executing  a  deed  of  declaration ;  ^  or  upon 
trust  for  purposes  which  are  either  set  aside  by  the  Court  as  in- 
extricable *  or  unlawful,*  or  which  do  not  exhaust  the  estate,*  or 
upon  trust  to  distribute  estate  according  to  a  certain  discretion  to 
be  exercised  by  a  trustee,  who  dies  without  having  distributed  the 
estate ;  ^  or  upon  trust  for  purposes  which  lapse  by  the  failure  of 
the  beneficiary ,8  or  in  consequence  of  his  being  excluded  by  the 


^  Ferffuton  v,  Munro,  5  March  1828, 
1  Sh.  App.  Ga.  894 ;  CkalmertY.  Taylor, 
1699,  M.  15,980 ;  Sindair  t.  Maawdl, 
1708,  M.  10,186 ;  and  see  Buchanan  v. 
Patermm,  1704,  M.  15,982;  Swtt  ▼. 
WUmm,  15  July  1825,  8  Mur.  528. 

"  Br%ice  V.  Qrant,  27  Feb.  1889,  1  D. 
568  ;  TKovMony,  Dove,  16 Feb.  1811,F.C. 

«  Sindairy.  TraiU,  27  Feb.  1840,  2  D. 
694  ;  bat  see  Aliton  v.  MarthaU,  2  July 
1888,  11  Sh.  868  ;  Irvine  t.  Ban^nemum, 
20  June  1844,  6  D.  1178. 

*  Ben*B  Pr.  §  1884  ;  Moiony.  Skinner, 
6  March  1844, 16  Jnr.  422,  and  sequel  of 
M*Nair^$  case  as  there  «tetod. 


B  Purtdl  V.  Elder,  24  March  1865,  8 
Macpb.  (H.L.)  59,  4  Macq.  992  ;  Lord  v. 
Colvm,  7  Dec  1860,  28  T>.  Ill  ;  Keiih'8 
Trs.  V.  Keiih,  17  July  1867.  19  D.  1040. 

'  Maqfarlane  v.  Cramtoun,  18  Deo. 
1828,  2  Sh.  578  ;  Wylie  v.  Enohin,  29 
L.  J.  Oh.  841 ;  and  on  appeal,  81  L.  J.  402. 

7  Dundoi  t.  Ihmdas,  27  Jan.  1837, 
15  Sh.  427  ;  Pursdl  t.  Elder,  25  Nov. 
1856,  19  D.  71  ;  affirmed  24  March  1865, 
SMaopb.  (H.L.)59. 

>  Torrie  v.  Munne,  81  May  1832,  10 
Sh.  597  ;  Noimjfth  v.  Bare,  17  Feb.  1819, 
F.O. ;  Lord  v.  Cdvin  (2d  case),  15  July 
1865,  8  Macph.  1088, 
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oHAFrBBLvn.  law  of  approbate  and  reprobate.^  Although  the  interest  of  the 
grantee  in  property  conveyed  by  deed  *  or  bequest '  is  not  impressed 
with  the  character  of  a  trust  in  so  many  words,  yet  if  a  trust  is 
declared  of  any  part  of  the  subject  of  conveyance,  and  nothing  is 
said  as  to  the  residue,  the  creation  of  the  partial  trust  being 
manifestly  the  object  of  the  conveyance,  the  beneficiary  interest 
which  the  truster  had  left  unappropriated  will  result  to  himself  or 
his  representatives. 

Distinction  be-  1892.  11.  WhAT  WORDS  GIVB  A   BENSnCIAL   INTEREST  TO    THE 

purpoeesnnde'  Grantek — It  is  neccssary,  in  considering  this  branch  of  the  subject, 
/*^'iS?  te  ^  distinguish  the  cases  of  trust  settlements  in  which  the  purposes 
conveyance,     are  whoUy  or  partially  undeclared,  and  ex  facie  absolute  dispositions 
burdened  with  legacies.    In  the  former  case,  the  undisposed  residue 
of  the  estate  results  to  the  granter's  heirs;   in  the  latter,  the 
implication  is  that  the  residue  is  given  to  the  disponee  beneficially, 
and  indeed  he  is  entitled  to  it  by  the  operation  of  the  Statute 
1696,  cap.  25,  independently  of  the  apparent  intention,  unless  a 
further  trust  is  proved  by  his  writ  or  oath  on  reference.     Under 
the  usual  style  of  a  trust-deed,  in  which  the  act  of  disposition  is 
qualified  by  the  restrictive  words  "  for  ends,  uses,  and  purposes," 
trustees  are  effectually  precluded  from  laying  claim  to  any  bene- 
ficial interest,  whether  residuary,  lapsed,  or  undisposed  of ;   inso- 
much that,  under  the  former  law,  tnist  disponees  who  were  also 
executors  were  held  to  have  no  claim  to  a  share  of  the  undisposed- 
of  executry  under  the  Act  1617,  cap.  14.*    And  even  where  a 
sum  of  money  is  declared  to  be  "payable  to  the  trustees,"  the 
presumption  is  that  they  are  to  receive  it  in  their  fiduciary  capar 
city ;  for  a  legacy  to  trustees,  or  allowance  to  them  for  time  and 
trouble,  can  only  be  constituted  by  proper  words  of  donation  or 
bequest.^ 
DifltincUon  be-        1893«  In  the  Construction  of  wills  drawn  by  non-professional 
Ktoi^st.  persons,  difficulty  is  sometimes  experienced  in  determining  whether 
the  estate  given  to  the  grantee  is  intended  to  be  beneficial  or 
merely  in  trust.    The  use  of  the  words  "  trust "  and  "  confidence  " 
are  not  necessarily  incompatible  with  the  supposition  of  a  residuary 
interest  in  the  person  of  the  grantee,  and  cases  may  arise  in  which 


1  Nubee%  7V«.  y.  Nitbety  5  Deo.  1861, 
14  D.  145.  See  Peat  v.  Peat,  14  Feb. 
1839,  1  D.  508 ;  Leny  ▼.  Leny,  28  June 
1860,  22  D.  1272. 

'  Pmnie  v.  Cbmrnn.  of  Tretuwry,  80 
No7.  1836,  15  Sh.  165 ;  Benderaon  v. 
BPOuHoek,  12  June  1889, 1 D.  927;  JTanttZ- 
ton  V.  ChrvUm,  1724,  M.  6588  ;  Blackwood 
V.  I>yhe$,  11  3b.  448. 


*  Soutar  V.  iPOrugar,  22  Jmi.  1801, 
F.G. ;  RatMay  v.  Andenon,  26  Feb.  1836, 
14  Sb.  570 ;  Miller  v.  B2adk'«  Tr$,,  14  July 
1837,  2  S.  &  M*Ii.  866 ;  M*LeUh'g  Tn,  v. 
BtLeiik,  25  May  1841,  3  D.  914. 

*  Pvnnie  v.  Comm/n,  of  Trtatwry,  30 
Nov.  1836, 15  Sh.  165. 

>  MiOer  v.  BUuik'%  Tn.,  14  July  1837, 
2  S.  &  M*L.  888,  per  Lord  Broogham. 
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the  meaning  of  those  words  would  be  satisfied  according  to  the  chapteblvil 
apparent  intention,  by  holding  them  to  apply  to  directions  as  to  the 
payment  of  debts  and  legacies.^ 

1894.  Words  of  exheredation  will  not  have  the  efiFect  of  exclud-  Heir-at-law 
ing  the  heir  in  heritage  from  a  resulting  interest,  and  that  for  two  eluded  by  dis- 
reasons ;  first,  because  the  heir  is  a  favoured  person  in  the  eye  of  ^^ords!*"^ 
the  law ;  and  secondly,  because,  failing  the  heir,  there  is  no  other 
person  to  whom  the  lapsed  interest  can  devolve.  A  truster,  who 
wishes  in  any  event  to  exclude  his  legal  representatives  from  the 
succession,  can  only  accomplish  this  object  by  declaring  a  testa- 
mentary intention  in  favour  of  some  other  beneficiary ;  he  cannot 
disinherit  by  a  mere  negation.^  Accordingly,  where  a  truster, 
after  expressly  excluding  his  heir-at-law  from  the  succession  to 
his  unentailed  estates,  conveyed  his  whole  estate,  heritable  and 
moveable,  to  trustees,  upon  trust  for  payment  of  certain  provisions 
to  his  younger  children,  and  under  reservation  of  a  power,  which 
was  not  exercised,  to  dispose  of  the  residue,  the  heir-at-law  was 
found  to  be  entitled  to  the  estate,  subject  to  the  burden  of  the 
provisions.'^  And  where  an  estate  was  destined  to  the  issue  of 
the  heir-at-law,  failing  certain  persons  instituted  in  the  first  order, 
who  all  predeceased  the  settlor  without  issue,  the  Court  was  of 
opinion  that  the  heir  was  entitled  to  the  succession,  notwithstand- 
ing a  clause  of  exclusion.  The  heir  was  accordingly  allowed  to 
enter  into  possession  of  the  rents,  upon  caution  to  repeat  in  the 
event  of  issue  being  bom.* 

1896.  The  question  what  words  suffice  to  give  to  the  grantee  How  an  inten- 
a  beneficiary  interest  is  much  discussed  by  English  jurists ;  such  li^erredtogive 
questions  being  more  frequently  presented  for  decision  in  the  i^®  *^r*?*f®  * 

^  ^^  y  ,  .  -  beneficial  m- 

Court  of  Chancery  than  with  us,  in  consequence  apparently  of  a  terest. 
greater  laxity  in  the  styles  of  disposition  in  English  testamentary 
instruments.     The   principles  and  rules   of  construction   derived 
from  the  decisions  of  the  English  Equity  Courts  are  tolerably  free 

^  Hamilton  v.  Oordon^  1724,  M.  6588.  given  to  a  nephew,  and  a  trust  only  de- 

Tn  England  it  has  alao  been  held  that  the  clared  as  to  one  of  them, — ffugJiesy.Evans^ 

natural  constraction  of  the  words  "  tnist "  13  Sim.  496. 

and  *<  trustee"  may  be  negatived  by  the  ^  Blackwood  v.  Dykes,  26  Feb.  1833, 

context  or  the  scope  of  the  instrument, —  11  Sh.  443  ;  Stoddart  v.  Thomson,  1734, 

Lewin  on  Trusts,  9th  ed.  p.  155.    Thus,  Elch.  "  Succession,"  No.  1. 

where  a  father  settled  his  estates  upon  his  '  Sinclair  v.  Traill,  27  Feb.  1840,  2  D. 

son  upon  the  truBtsthereinaftermentioned,  694. 

whereby  certain  interests  were  given  to  his  ^  Blackwood  v.   Blackwood's  Jh's.,'  11 

wife,  a  daughter,  and  a  niece,  but  no  trust  June  1838, 11  Sh.  699  ;  ibid.  p.  448.    As 

was  declared  of  the  surplus,  it  was  held  to  whether  a  clause  of  exclusion  is  effectual 

that  the  smplus  did  not  result,  bat  be-  to  prevent  the  heir  sucoeeding  in  his  order 

longed  to  the  son, — Cook  v.  SiUchinaon,  1  on  the  failure  of  heirs  first  named  in  the 

Keen,  42  ;  and  a  similar  decision  was  pro-  settlement,  see  AyUm  v.  Alison's  Crs., 

nonnoed  in  a  case  where  two  estates  were  1742,  M.  14,735. 

VOL.  II.  S  2 
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Intention  to 
benefit  inferred 
from  expres- 
mons  of  aifec- 
tion. 


fielationship. 


Where  the 
trust  is  merely 
a  burden  on  a 
larger  estate, 
the  residue  be- 
longs to  the 
disponee. 


from  the  disturbing  influence  of  technical  rules,  and  may  probably 
be  found  to  be  applicable  to  similar  cases  which  may  occur  in 
Scotland,  as  they  are  obviously  calculated  to  aid  the  discovery  of 
the  testator's  intention.  The  following  is  a  brief  statement  of  their 
import  and  effect 

1896.  (1.)  Expressions  of  affection  or  r^ard  are  evidence  of  an 
intention  to  benefit ;  and  the  weight  to  be  attached  to  such  expres- 
sions is  for  the  consideration  of  the  Court.  The  relationship  of  the 
parties  is  also  an  element  of  evidence.  For  example,  where  a  tes- 
tator, having  given  £5  to  his  brother  (who  was  his  heir-at-law),  made 
and  constituted  his  '*  dearly  beloved  wife"  sole  executrix  and  heiress 
of  all  his  lands  and  real  and  personal  estate,  to  sell  and  dispose 
thereof  at  pleasure,  the  conveyance  was  held  to  be  absolute.  Lord 
Chancellor  King  observed  that  in  using  the  language  of  tenderness 
the  testator  must  have  intended  something  beneficial,  and  not  what 
would  be  a  trouble  only ;  and  the  argument  was  stronger  when  the 
heir  had  a  legacy.^  But  neither  of  these  circumstances  alone  is 
sufficient  to  impart  a  beneficial  character  to  the  devise.' 

1897.  (2.)  The  mere  description  of  the  devisee  in  the  character 
of  a  relation,  as  "My  cousin,"  "My  brother,"  is  insufficient  to 
exclude  the  heir's  resulting  interest."  But  where  a  testator,  after 
giving  pecuniary  legacies  to  three  of  his  nine  children,  and  stating 
why  he  did  not  provide  for  three  others,  appointed  his  three 
remaining  children  to  be  executors  and  certain  strangers  to  be 
trustees,  and  the  will  contained  no  gift  of  residue,  it  was  held  that 
these  executors  took  beneficially.*  And  where  estate  was  conveyed 
to  a  devisee  in  trust  for  purposes  which  did  not  exhaust  the 
residue,  an  express  disinherison  of  the  heir,  taken  in  connection 
with  the  testator's  description  of  the  devisee,  as  his  "  most  dutiful 
and  respectful  nephew,"  was  held  equivalent  to  a  residuary 
destination  in  favour  of  the  latter.*^ 

1898.  (3.)  A  devise  of  property  "  subject  to "  or  "  chargeable 
with  "  debts  or  legacies  is  a  beneficial  conveyance  of  the  residue, 
as  was  found  by  the  concurrent  decisions  of  the  Courts  of  Chanceiy 
and  King's  Bench  in  King  v.  Denison?  And  where  a  testator  gave 
all  his  real  and  personal  estate  to  his  wife  "  upon  trust "  that  she, 
at  the  time  of  her  decease^  should  cause  to  be  paid  to  certain  persons, 

^  Rogen  v.  Rogers,  3  P.  Wms.  198. 
'  Wyeh  V.  Paektngton,  decided  by  the 
Houee  of  Lords,  8  Br.  Par.  Ca.  (Toml. 


ed. )  44,  where  the  expression  was  '*  My 
dear  wife  ;  "  Randall  v.  Bookey,  2  Vem. 
426,  and  ffughes  v.  Evans,  18  Sim.  504, 
where  a  legacy  to  the  heir  was  held  in- 
sufficient to  rehat  the  presumption  for  a 
resulting  trust. 

>  1  Jarman  on  Wills  5th  ed.,  p.  582  ; 


King  v.  Denison,  1  V.  ft  B.  276,  per 
Lord  Eldon. 

*  ffarrison  y.  Harriton,  88  L.J.  €9i. 
647.     A  gift  '*  to  the  persons  hereinafter 
appointed  my  exeontOTB,"  in  egwd  thairts 
was  held  henefioial  in  ffoare  v.  Osborne^ 
83  L.  J.  Gh.  586. 

*  Hughes  v.  Bvans,  18  Sim.  496. 

*  1  V.  &  B.  261. 
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should  they  survive  her,  certain  specified  legacies,  Vice-Chancellor  oHAPTBBLvn. 
Stuart  decided  that  the  undisposed-of  interest  belonged  to  the  wife, 
as  the  will,  he  thought,  made  her  "  a  trustee  of  that  portion  of  the 
property  only  which  is  given  to  the  legatees  other  than  herself."  ^ 

(4.)  In  the  case  of  a  disposition  of  an  estate  subject  to  a  The  faiiaro 
charge,  if  the  charge  eventually  fails  from  any  cause,  there  is  no  ^^ta^he 
lapse,  but  the  devisee  takes  the  entire  estate.*    This  is  also  a  rule  <ii«ponee- 
of  the  law  of  Scotland,  the  disponee  of  the  estate  charged  with  an 
annuity,  and  not  the  residuary  legatee,  has  the  benefit  of  the  lapse 
of  the  annuity.     The  point  was  thus  put  by  Lord  President  IngHs  : 
"  If  a  special  subject  is  given  to  A.  B.  charged  with  a  burden  to 
C.  D.,  and  the  provision  in  favour  of  C.  D.  faUs,  is  the  effect  that 
the  benefit  enures  to  A.  B.  ?    That  question  admits  of  no  answer 
but  an  affirmative  one.^ 

1899.  Eeferring  further  to  native  sources  of  authority, — if  the  Disposition  of 
terms  of  a  conveyance  are  such  as  by  implication  to  give  a  rever-  bSden^ofkmL 
sionary  interest  in  the  heritable  estate  to  a  disponee,  it  seems  that  ?®*  leaves  Se 

•'  jr  '  beneficial  in- 

he  will  also,  as  a  favoured  beneficiary,  be  entitled  to  the  benefit  of  terest  in  the 
any  lapsed  legacy  charged  upon  it.*  In  the  cases  that  have  occurred  ^^^' 
in  relation  to  the  vesting  of  legacies  charged  on  heritage,  the  com- 
petition has  generally  been  betwixt  the  disponee  and  some  party 
claiming  the  legacy  as  conditional  institute,^  which  is  sufficient  to 
show  that  next  of  kin,  as  such,  have  never  been  supposed  to  have  a 
claim  ;  and  while,  in  some  of  the  cases  referred  to,  the  disponee 
might  have  claimed  the  lapsed  legacies  in  the  character  of  heir-at- 
law,  it  does  not  appear  that  in  any  of  them  a  claim  was  made  in 
that  character.  On  principle,  it  would  seem  that  in  such  cases  the 
disponee,  and  not  the  heir,  ought  to  have  the  benefit  of  the  lapse. 
A  legacy  charged  on  a  special  subject  is  either  a  trust  or  a  burden. 
In  the  former  view,  the  conveyance  to  the  disponee  personally  is 
equivalent  to  a  destination  of  the  residuary  interest  in  his  favour ; 
in  the  latter,  which  is  probably  the  more  correct  view,  then,  on  the 
occurrence  of  a  lapse,  the  burden  (in  its  nature  personal  to  the 
legatee)  is  extinguished  by  his  predecease,  and,  never  having  been 
made  real  by  infeftment,^  it  cannot  affect  the  estate  so  as  to  give 
rise  to  a  resulting  interest. 

^    WiQiaf/uv,  Roberts,  27  L.J.  Ch.  177  ;  Sh.   671  ;  DwnUf  t.  Crawford,  2  June 

Wood  ▼.  Cox,  6  LiJ.  Ch.  866.  1812,  F.C.  ;  AUchiton  v.  AUaUy  16  Feb. 

s  Cooke  V.  The  StaHonen^  Ch.,  8  M.  &  1881,  9  Sh.  454 ;  WHJne  v.  Jaekton,  9 

K.  264,  wheire  the  diBtmction  between  the  July  1836, 14  Sh.  1121 ;  Oreig  v.  Moodie, 

failure  of  a  charge  upon  and  an  exe^Um  80  Nov.  1839,  2  D.  169. 

from  a  deviae  iB  etatod  by  Sir  J.  Leach.  '  See  Martin  t.   Paterion,    22  Jnne 

<  Davjwn'B  TVt.  v.   Dawion,  1877,  5  1808;   M.  "Penonal  and  Real,"  App. 

R.  374,  379.  No.   5 ;    Macdonald  v.   Place,   24  Feb. 

4  Brtadalbane  Tr$,  v.  Lady  E.  Pringle,  1821,  Hnme,  544  ;  Wjflie  v.  Allan,  19 

15  June  1841,  8  D.  857.  Jan.  1880,  8  Sh.  387. 

s  Caim»  ▼.  Oaims^  11  March  1829,  7 
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oHAFTiBLYn.        1900.  Bj  the  ancient  law  of  Scotland  there  could  be  no  partial 

Office  of  exe-    intestacy  in  moveable  succession,  because  the  appointment  of  an 

*^^ DAture^   executor  was  regarded  as  a  bequest  of  the  free  succession  under 

beneficial  tiUe.  deduction  of  debts  and  legacies.    But  by  the  Statute  1617>  cap.  14, 

executors  were  obliged  "  to  make  count,  reckoning,  and  payment  of 

the  whole  goods  and  gear  appertaining  to  the  defunct,  and  intro- 

mitted  with  by  them,  to  the  wife,  children,  and  nearest  of  kin, 

according  to  the  division  observed  by  the  laws  of  this  realuL*'    The 

Statute,  however,  allowed  executors-nominate  to  retain  to  their 

own  uses  one-third  of  the  "  defunct's  part,"  debts  being  deducted, 

and  legacies  to  the  executor  being  taken  in  compiUo  of  his  share. 

This  statutory  right  of  executors  to  a  share  of  the  dead's  part,  which 

in  its  inception  appears  to  be  an  evident  compromise  between  the 

theoretical  view  of  the  executor's  office  as  a  trust  for  the  next  of 

kin  and  the  practice  of  the  time,  long  maintained  an  anomalous 

position  in  the  Statute-book,^  until  at  length  it  was  abrogated  by 

ExecQtry  made  the  Moveable  Succession  Act^    It  enacts  that  "  So  much  of  an  Act 

Stetate.^^        of  the  Parliament  of  Scotland,  passed  in  the  year  one  thousand 

six  hundred  and  seventeen,  and  entituled  AneTit  ExectUors,  as  allows 

executors-nominate  to  retain  to  their  own  use  a  third  of  the  dead's 

part  in  accounting  for  the  moveable  estate  of  the  deceased,  is  hereby 

repealed,  and  executors-nominate  shall,  as  such,  have  no  right  to 

any  part  of  the  said  estate."    An  executor  appointed  by  simple 

nomination  is  therefore  now,  in  the  fullest  sense — as  he  was  said 

to  be  by  the  institutional  writers — a  trustee  for  the  next  of  kin, 

children,  and  widow,  according  to  their  respective  interests.* 

Whether  exe-         1901.  An  important,  and  still  unsettled  question,  is  whether 

t^  a^beM***  executors-nominate  are  entitled  to  retain  the  whole  succession  as 

ficiai  interest    acaiust  the  Crown.     The  Act  1617,  cap.  14,  did  not  alter  the  nature 

in  a  question  *      *         ' 

with  the         of  the  cxecutor  s  estate  and  office,  but  merely  superposed  upon  it 
^^'  the  burden  of  accounting  to  the  wife,  children^  and  nearest  of  kin, 

under  reservation  of  a  third  part  to  the  executor's  use.  The  Crown 
certainly  cannot  take  in  the  character  of  next  of  kin  ;  and  the  Act, 
while  expressly  recognising  the  beneficial  title  of  executors  at 
common  law,  does  not  impose  upon  them  the  burden  of  accounting 
for  the  succession  to  the  Crown.  The  Moveable  Succession  Act, 
section  8,  is  merely  a  repealing,  not  a  declaratory  enactment,  and 
does  not  seem  to  touch  the  question.  In  Finnie  v.  The  Commis- 
sioners of  the  Treasury,  where  the  question  was  raised,  the  Court 
found  the  executors  liable  to  account,  because  they  were  also  dis- 

^  The  law  was    never  in  desuetude.       28  June  1862,  1  Maoq.  178,  affirming  12 
See  NattMfik  v.  Hwre,   17   Feb.   1819,       D.  201. 

F.O. ;  Finnie  ▼.  Commn,  of  Treaaury,  80  >  18  and  19  Vict,  cap.  28,  §  8. 

Nov.  1886, 15  Sh.  166  ;  Chant  v.  Murray,  *  Stair,  8,  4,  24  ;  Ersk.  3, 9,  26  ;  Bell's 

Pr.  9  1899. 
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ponees  in  trust ;  but  Lord  Corehouse  reserved  the  general  question  ohaptbrlvh. 
as  to  the  accountability  of  executors.^  It  may  be  added  that  the 
construction  which  has  been  put  upon  the  English  Statute,  declar- 
ing that  executors  shall  be  deemed  "  trustees  for  the  person  or 
persons  (if  any)  who  would  be  entitled  to  the  estate  under  the 
Statute  of  Distributions,"  is  adverse  to  the  claim  of  the  Crown.* 

1902.  Where  an  executor  is  appointed  a  universal  legatee,  or  TiUeof  "uni- 

Teraal  legatee  " 

legatory,  he  of  course  holds  the  estate  for  his  individual  benefit, « bene^ui  ' 
subject  to  such  special  trusts  for  payment  of  legacies,  &c.  as  may  be  ^  "u2i^S2a" 
contained  in  the  testament.'    It  does  not  appear  that  the  words  intromitter." 
"  universal  intromitter  "  have  ever  been  held  to  give  a  beneficiary 
interest.*    It  may  be  said  that  as  the  Act  1617,  cap.  14,  imposes 
the  obligation  of  accounting  upon  execiUors,  and  does  not  expressly 
make  mention  of  universal  intromitters,  the  common  law  right  of 
persons  nominated  in  the  latter  capacity  is  not  taken  away.    The 
answer  would  seem  to  depend  on  the  meaning  of  the  word  "  intro- 
mitter," which  is  probably  synonymous  with  executor.    But,  as  the 
expression  "  universal  intromitter  "  was,  prior  to  the  Statute,  also 
synonymous  with  "  universal  legatory,"  or  was  at  least  equivalent 
in  legal  effect,  the  point  cannot,  in  the  absence  of  express  decision, 
be  considered  free  from  doubt. 

1903.  A  beneficial  interest  has  been  held  to  be  given  to  the  Bflfect  of  an 
executors  of  a  testament — not  of  a  trust-disposition — by  a  clause  ti^^next^ 
excluding  the  right  of  the  testator's  next  of  kin.*    The  reason  of  *''^™** 

the  distinction  is,  that  the  title  of  an  executor  is  in  its  own  nature 
an  unqualified  title,  and  the  exclusion  of  the  next  of  kin  may  be 
held  equivalent  to  a  declaration  that  the  provisions  of  the  Statutes 
1617,  cap.  14,  and  18  Vict.,  cap.  23,  shall  not  apply.  But  a  clause 
of  exclusion  of  the  next  of  kin  has  not  the  effect  of  vesting  the 

^  See  Finnie*8  case,  supra,  '  See  Oliphant  v.  Olipha/ntf  1626,  M. 

'  By  the  law  which  waa  in  force  in  3928. 

England  prior  to  11  Greo.  I  v.  and  1  WiU.  ^  The  point  did  not  arise  in  Murray  v. 

IV.,  cap.  40,  the  nomination  of  an  exe-  Orant,  1  Maoq.  178,  as  these  words  were 

cutor  gave  a  tiUe  to  the  beneficial  enjoy-  not  used.     See  the  deeds  narrated  in  11 

inent   of    the  sorplus,   unless  the  will,  D.  860  ;  in  Beidy  v.  Napier^  tn/ra,  the 

expressly  or  impliedly,  invested  the  exe-  executor  had  power  ("  which,"  adds  Kil- 

cutor  with  the  character  of  a  trustee,  as  kerran,  *'  the  office  implies  ")  to  intromit 

by  giving  him  a  legacy  for  his  trouble, —  with  the  whole  money  and  effects  of  the 

Lewin  on  Trusts,  9th  ed.  p.  58.     By  the  defunct.    See  the  meaning  of  these  terms 

Act  referred  to  he  is  now  prima  facie  a  explained  in  the  opinions  of  the  Judges 

trustee  for  the  next  of  kin.     But  if  there  in  White  v.  Pitday^  15  Nov.  1861,  24  D. 

be  no  next  of  kin,  the  executor  may  still  38, — where  the   difference  in    point  of 

retain  as  against  the  Crown,  unless  he  is  extent  between  the  executor's  and  the 

expressly   declared  a  trustee, — Read  v.  universal  legatee's  estate  is  brought  out ; 

Sleadnutn,    26    Beav.    425 ;    see    Lord  the  former  comprehending  the  entire  sue- 

Truro's  opinion  in  Murray  v.  Qrant^  1  cession,  the  latter  consisting  only  of  the 

Macq.  188.  dead's  part 

B  Beidy  v.  Nwpier,  1739,  M.  6591. 
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able  to  the 
next  of  kin. 


oHAPTBRLTn.  i^iduary  or  resulting  interest  in  such  executors  as  are  also 
dispanees  in  trust,  on  account  of  the  limited  nature  of  the  title  of 
trust  disponees ;  and  accordingly,  on  the  failure  of  next  of  kin,  the 
estate,  as  was  seen,  falls  to  the  Crown.^  It  is  doubtful  whether  an 
exclusion  of  next  of  kin  would  now  be  held  to  operate  in  &vour  of 
executors-nominate.  More  probably  it  would  be  held  to  be  alto- 
gether inoperative,  on  the  authority  of  the  cases  in  relation  to 
heritable  estate.^  It  deserves  to  be  considered  whether  the  ex- 
clusion of  some  only  of  the  legal  representatives  should  not  be 
effectual  as  a  gift  to  the  others. 

Heritable  in-  1904.   III.  WhO  ARE  ENTITLED  TO  THE  RESULTING  INTEREST. — 

th^d/Muove-  ^^®  general  rule  is,  that  heritable  interests  go  to  the  heir,*  and 
moveable  interests  to  the  next  of  kin>  In  the  application  of  this 
rule  two  questions  of  general  importance  have  been  raised  :  First, 
In  the  case  of  a  lapse  occurring  at  a  period  subsequent  to  the 
testator's  death,  which  may  happen  in  a  case  of  suspended  vesting, 
does  the  resulting  interest  accrue  to  the  heir-at-law  of  the  defunct, 
or  does  it  accrue  to  the  person  who  would  be  his  heir,  supposing 
the  succession  to  open  at  the  time  at  which  the  resulting  interest 
emerges  ?  Secondly,  Is  the  quality  of  a  resulting  interest,  as  heri- 
table or  moveable,  affected  by  a  direction  to  convert  ? 

1905.  Several  English  cases  bearing  on  the  first  question  have 
arisen  upon  the  construction  of  the  Thellusson  Act,'^  which  enacts, 
with  reference  to  the  appropriation  of  the  prohibited  accumulations, 
that  they  shall  "  go  to  and  be  received  by  such  person  or  persons 

TOOMMwiu*^^  as  would  have  been  entitled  thereto  if  such  accumulation  had  not 
been  directed."  It  was  laid  down  by  Lord  Langdale  that  accumu- 
lations falling  under  this  prohibition  were  to  be  dealt  with  as 
intestate  successicm  ;  and  further,  that  where  the  fund  was  the  pro- 
duce of  heritable  estate,  it  belonged,  notwithstanding  a  direction 
to  convert  into  money,  to  the  heir-at-law,  not  to  the  executor.* 
The  question  was  further  considered  in  the  case  of  Mctcpherson  v. 
Stewart^  where  the  residue  of  the  testator's  property  was  directed 
to  be  accumulated  for  three  lives,  for  the  benefit  of  his  heirs ;  and 
Vice-Chancellor  Kindersley  decided  that,  as  those  who  were  next 
of  kin  of  the  testator  at  the  time  of  his  death  would  have  taken 


Lapsed  inte- 
rests result  to 
the  persons 
having  the 
character  of 
heir  at  the 


^  Pifinie  V.  CcmmrM.  of  Tretuwryy  iupra, 
p.  182. 

'  See  opinion  in  the  second  case  of 
Lord  V.  Cotvin^  per  Lord  Gurriehili,  8 
Macph.  1088. 

>  TumbuU  V.  Cbioan,  17  March  1848, 
6  BeU,  222  ;  Sinclair  v.  Traill,  27  Feb. 
1840,  2  D.  695;  Finnie  v.  Lords  of 
Treaawry,  80  Nov.  1886, 16  Sh.  165. 

«  Twrrie  ▼.  Munne,  31  May  1832,  10 


Sh.  597  ;  Lord  v.  CUvin,  7  Dec  1860, 23 
D.  Ill  :  15  July  1865,  8  Maoph.  1083. 

'  39  and  40  Geo.  hl,  cap.  98. 

'  Eyre  v.  Jforaden,  2  Keen,  564,  7 
Li  J.  Gh.  220 ;  and  see  M* Donald  v.  Bryoe 
2  Keen,  276,  7  L.  J.  Gh.  173 ;  Tench  v. 
Chu$e,  6  De  Gex,  M*K.  &  6.  453. 

7  Maepherton  v.  Stewart,  28  L.  J.  Gh. 
177. 
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the  accumulations  had  they  survived  the  statutory  period  of  accu-  oHAprraLvn. 

mulatioa,  the  representatives  of  such  as  had  died  within  that  period 

were  entitled  to  a  share  in  the  distribution.     It  may  be  taken  as 

settled  in  the  law  of  Scotland  that  undisposed-of  succession  always 

results  to  the  persons  entitled  to  the  succession  at  the  ancestor's 

death,  and  their  representatives.^ 

1906.  As  to  the  effect  of  a  direction  to  convert,  it  is  matter  of  Saccesaon  to 
settled  law  in  England  that  lapsed  interests  are  not  affected  by  n*^  affectedly 
such  directions,  but  pass  as  intestate  succession  to  the  heirs  entitled  JSJ^*^^"  ®^ 
to  succeed  to  the  estate  as  it  stood  in  the  person  of  the  ancestor.  Doctrine  of  the 
And  therefore,  if  an  estate  is  devised  upon   trust  to  sell  for  a  land?    ^ 
specified  purpose,  and  that  purpose  fail,  wholly  or  partially,  the 

interest  remaining  undisposed  of,  whether  the  estate  has  been 
actually  sold  or  not,  results  to  the  heir-at-law,  and  not  to  the 
executor.2  Conversely,  it  is  held  in  England  that  where  money  is 
directed  to  be  laid  out  in  the  purchase  of  lands  upon  trusts  which 
fail  or  which  do  not  exhaust  the  estate,  the  surplus  proceeds  result 
to  the  next  of  kin  (although,  if  the  right  had  vested  in  the  heirs 
named  in  the  settlement,  it  would  have  passed  as  realty).  It  was 
observed  by  Lord  Eldon  that  "  where  the  purpose  fails,  the  inten- 
tion fails ;  and  the  Court  regards  the  settlor  as  not  having  directed 
the  conversion."  *  This  point  also  has  been  considered  in  a  previous 
chapter  in  relation  to  the  subject  of  Constructive  Conversion.* 

SECTION  II. 
Resulting  Interests  under  Charitable  Trusts. 

1907.  There  are  three  distinct  classes  of  persons  by  whom  Towhatper- 
surplus  funds  accruing  under  a  charitable  bequest  may  be  claimed  fiSj^j^tepest 
— the  beneficiaries  properly  so  called,  the  trustees,  and  the  heirs  of  may^resuit. 
the  truster.     The  beneficiary,  that  is,  the  person  or  object  for  whose 
benefit  the  estate  was  bequeathed,  has  the  primary  claim ;  and  the 

mere  circumstance  of  the  revenue  of  the  estate  having  largely 
increased  since  the  testator's  death,  is  not  a  reason  for  diverting 
the  increment  of  the  fund,  unless  tiie  revenue  is  more  than  is 
sufficient  for  the  liberal  endowment  of  the  object  of  the  bequest.^ 

*  Cfregory's   2V«.    v.    AlUon,   8    April  '  RipUy  v.    WateniDorth,  7  Ves.  436  ; 
1889, 16  B.  (H.L.)  10,  and  caBes  there  Logan  v.  Stevens,  5  L.J.  Gh.  17. 
referred  to.     See  Chapter  XLII.,  page  *  Chapter  XI.,  Section  II.  (vol.  i  p. 
776.  231).      The  leading  case  is   Tkcmas  v. 

*  Ackrttyd  v.   SmUhion,  1    B.   C.   C.  Tennent's  Tra.,  1868,  7  Macph.  114. 
603  ;  AmphleU  ▼.  Parhe,  2  R.  &  M.  226  ;  <^  Jiennie  v.  Tod,  21  July  1806,  6  Fat. 
Taylar  v.  Taylor,  3  De  Gex,  M'N.  &  Gr.  144  ;  University  of  Aberdeen  v.   Irvine, 
190,  22  IkJ.  Ch.  742,  the  leading  case ;  26  Mar.  1868,  6  Macph.  (H.L.)  29. 
and  see  Liewxn  on  Trusts,  9th  ed.  p.  167, 

and  cases  there  cited. 
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cHAFTBRLvii.  1908.  Ill  regard  to  the  trustees,  the  general  rule  is,  that  where 
Whether  a  a  bequest  is  made  to  them  and  to  their  successors  in  office,  such  be- 
tere«t  cai^Si  quest  is  held  to  be  in  trust,  and  not  beneficial  to  themselves,  unless 
any  case  result  exprcss  words  or  plain  implication  show  an  opposite  intention.^ 
*  An  illustration  of  the  circumstances  in  which  an  interest  accord- 
ingly does  result  in  favour  of  the  trustees  personally,  is  furnished 
by  the  case  of  Burnett  v.  King's  College  of  Aberdeen?'  Sir  Thomas 
Burnett,  the  founder,  mortified  certain  lands  in  favour  of  the  Col- 
lege, and  "  provydit  thrie  burseris  of  philosophic  to  be  edncat,  brocht 
up,  and  maintenit,  every  ane  of  thame  for  the  space  of  four  zeiris, 
at  the  said  Kingis  CoUedge  of  Auld  Aberdeen,  according  to  the 
maner,  measour,  and  qualitie,  and  as  the  rest  of  the  burseris  of 
philosophic  presentlie  in  the  said  CoUedge  alreaddie  foundit  are 
educat  and  entertenit."  Sir  Thomas  reserved  the  patronage  of  the 
bursaries  to  himself  and  his  successors,  and  declared  that  if  the 
College  should  at  any  time  refuse  to  receive  his  presentees,  the 
mortified  lands  should  return  to  him.  At  the  date  of  the  deed, 
1648,  the  rents  of  the  lands  were  not  sufficient  for  the  support  and 
education  of  the  three  bursars,  but  the  Collie  supplied  the  defi- 
ciency out  of  their  own  funds.  In  course  of  time  the  rents 
increased  so  as  to  leave  a  large  surplus  ;  and  the  question  came  to 
be,  whether  the  Collie  was  entitled  to  retain  this  surplus  for  its 
own  purposes,  or  was  obliged  to  expend  the  whole  upon  the  bursars. 
The  Court  of  Session  decided  against  the  Collie.  Lords  Fullerton 
and  Jeffrey,  who  concurred  in  the  judgment,  said  *  that  a  convey- 
ance was  not  to  be  presumed  to  be  a  beneficial  one  in  favour  of  the 
trustees  themselves,  unless  there  was  a  balance  left  undisposed  of 
by  the  trust-deed ;  but  that,  if  there  were  such  balance,  then  any 
subsequent  balance  would  go  to  the  trustees  themselves.  They 
were  of  opinion,  however,  that  the  principle  did  not  apply  in  the 
present  case,  seeing  that  in  1648  the  rents  were  insufficient  to 
maintain  the  three  bursars.  The  House  of  Lords  reversed  this 
judgment,  and  held  that,  after  maintaining  the  bursars  according 
to  the  manner,  measure,  and  quality  of  the  other  bursars  within  it, 
the  College  was  entitled  to  retain  the  surplus. 
Conditions  1909.  Lord  Cottenham  said  *  the  donee  under  a  trust  will  get 

under  which     the  benefit  of  any  increase  of  the  fund,  "  1st,  if  the  gift  be  to  the 

the  trustee  may  _  ,.  .  ^-  k   €\  i    'p  a^         •j.i 

take  a  result-    donee,  subjcct  to  certam  payments  to  others;^  2a,  if  the  gift  be 

1  Blael^i  Trs.  v.  Miller,  28  Feb.  183*»,  «  Attorney-General  v.  Fishmongers'  Co., 

14  Sh.  555,  and  2  S.  &  M*L.  866.  5  My.  &  Cr.  11,  16  ;  Attorney-General  v. 

8  Burnett  v.  King*s  College  of  Aberdeen,  Smythies,  2  Ruas.  &  My.  717,  2  L.  J.  Ch. 

28  Aug.  1846,  5  Bell,  409,  reveramg  6  58.     The  corporation  consisted  of    one 

D.  731.  warden  and  five  poor  brothers ;  and  it  was 

>  6  D.  750  and  752.  directed  that  out  of  the  rents  £2 :  12h. 

*  5  Bell,  431.  should  be  paid  to  each  poor  brother,  and 
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upon  condition  of  making  certain  payments,  subject  to  forfeiture 
upon  non-performance  of  the  condition;^  or  3d,  if  the  donee 
might  be  a  loser  by  the  insuflSciency  of  the  fund,  which  indeed  is 
consequential  upon  the  last.*'  *  His  Lordship  held  that  all  these 
elements  combined  in  the  present  case  to  give  the  increase  in  the 
fund  to  the  donee  in  trust,  to  wit,  the  College.  In  delivering  judg- 
ment Lord  Cottenham  was  at  great  pains  to  show  that  there  was 
no  adverse  precedent  in  Scotland;  thoi^h,  from  the  tone  of  his 
remarks,  it  is  very  doubtful  whether,  had  he  found  one,  he  would 
have  allowed  it  to  stand  in  the  way  of  his  design  of  reconciling  the 
principles  and  practice  "  in  the  two  jurisdictions."  In  particular, 
he  dealt  with  the  case  of  the  Perth  Hospital^  and  pointed  out 
that  that  authority  was  not  against  his  view,  because  there  truly 
was  no  "  limit  of  the  expenditure  to  be  bestowed  upon  the  first 
object  of  the  gift."  So  far  as  the  judgment  itself  went,  his  Lordship 
was  quite  correct ;  but  he  does  not  appear  to  have  remarked  that 
in  the  cbiter  dicta  of  the  Judges  who  took  part  in  it  this  view  very 
clearly  appears,  that  had  there  been  any  reversion,  in  their  opinion 
it  would  not  have  gone  to  the  trust-donee  of  the  hospital,  but  to 
the  heir  of  the  donor  or  patron.  This  oversight  on  the  part  of  Lord 
Cottenham  must  deprive  his  judgment  of  the  full  value  which  it 
otherwise  would  have.* 


OHAFTBR  LVn. 

ing  interest  de- 
fined by  Lord 
Cottenham. 


Distinction  be- 
tween a  trust 
of  the  entire 
subject  and  a 
burden. 


that  the  remainder  should  be  appUed  to 
support  the  warden  and  poor  of  the  hospi- 
tal, and  for  repairs.  The  value  of  the 
property  had  greatly  increased  when  the 
information  was  filed.  Lord  Brougham, 
C,  reversing  the  dedsion  of  Sir  John 
Leach,  held  that  no  more  could  be  given 
to  the  charity  than  five  sums  of  528.,  and 
that  the  warden  was  entitled  to  the  sur- 
plus. "  If,"  siud  his  Lordship,  "  I  give 
a  fund  entirely  to  one  body,  subject  to 
certMn  payments  to  other  parties,  these 
can  only  take  what  is  given  as  a  charge, 
and  the  surplus  must  go  to  the  donee  of 
the  fund,  unless  there  be  circumstances 
clearly  indicating  a  contrary  intention," — 

2  L.  J.  Ch.  64. 

^  Attomey-Otneral  v.  Cordwainen*  Co,, 

3  M.  &  K.  584,  decided  by  Sir  John 
Leach,  where  property  was  devised  to  a 
corporation  to  pay  certain  charitable  be- 
quests out  of  the  rents,  with  a  destination- 
over  to  testator's  brother  in  case  the  cor- 
poration should  neglect  to  perform  his 
wiU.  His  Honour  observed  :  '*  This  is  a 
gift  upon  oundition,  and  not  merely  a 
tnast;  the  condition  of  forfeiture  proves 
the  intention  to  give  a  benefit ;  the  im« 


podtion  of  a  penalty  for  non-performance 
of  a  condition  implies  a  benefit  if  the  con- 
dition be  performed." 

*  AUomey-Oeneral  v.  Corporation  of 
Bristol,  2  Jac.  &  W.  820;  Thetford  School 
case,  8  Go.  Rep.  180  (vol.  iv.  p.  401). 

'  Managers  of  Perth  Hospital  v.  The 
Patrons,  1795,  BeU's  Fol.  Ca.  178. 

*  The  doctrine  of  a  resulting  beneficial 
interest  in  the  trust  disponee  seems  to 
be  maintainable  only  in  the  following 
cases  : — (1)  where  the  disponees  are  the 
representatives  of  a  public  institution, 
such  as  a  coUege  or  a  municipal  corpora- 
tion, and  the  surplus  is  sought  to  be 
applied,  not  to  their  individual  benefit,  but 
to  the  general  purposes  of  the  institution, 
as  distinguished  from  the  special  object  of 
the  bequest ;  (2)  where  the  disponees  are 
either  relatives  of  the  settlor  or  personas 
predileetcB,  and  the  disposition  is  not  ex- 
pressly qualified  by  words  of  trust,  but 
may  fairly  be  construed  (on  the  principles 
explained  by  Lord  Cottenham)  as  an 
absolute  and  beneficial  disposition,  sub- 
ject to  the  hwrden  of  the  charitable  be- 
quest ;  and  (8)  where  from  the  antiquity 
of  the  endowment  it  u»  impossible  to  asoer- 
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CHAPTBB  LviL  1910.  Thcrc  is  a  very  old  case,^  in  which  a  testator  left  4000 
In  what  cM«e  merks  to  build  a  bridge  over  the  Blackadder.  The  executor  built 
SatedMtinod  0"®  f^^  1000  merks ;  but  the  Court  held  that  he  ought  to  have 
to  charitable    «  waired  "  the  whole  sum  on  the  bridge,  and  therefore,  on  a  sort  of 

UMs  may  rosult  .  ^ 

to  the  heir.  cy-pris  principle^  ordained  him  to  expend  the  balance  on  another 
bridge.  Here  accordingly,  though  there  was  actually  an  undis- 
posed-of  balance,  no  interest  was  held  to  result  in  favour  of  the 
executor ;  the  true  ratio  decidendi  doubtless  being  that  the  execu- 
tor's conduct  was  a  fraud  on  the  trust. 
Where  the  1911.  The  resulting  right  of  the  heir  may  either  be  to  the  whole 

cwSitioMfon  ^tete  or  to  a  surplus.  In  BlacVs  Trustees  v.  Miller,  Lord  Brougham 
the  tnwtee'B     observed :  *  "  If  a  trustee  dies  or  refuses  the  trust,  where  it  is  quite 

acceptance. 

clear  that  the  intention  of  the  testator  was  that,  in  that  event,  the 
heir  should  take  the  estate  discharged  of  any  trust,  the  Court  would 
not  be  fulfilling  the  intention  of  the  maker  of  the  deed,  but  acting 
contrary  to  his  intention,  if  it  supplied  a  trustee  in  that  case ;  that 
is  the  very  event  provided  for  in  which  it  was  to  go  over,  and  the 
trust  to  cease."  Again,  in  MLdsKs  Tnistees  v.  Gibson  and  Others,^ 
a  testator  conveyed  his  whole  property  in  favour  of  trustees,  the 
free  annual  proceeds  thereof  to  be  employed  *'  solely  for  the  use  of 
the  poor  in  the  Episcopal  Communion  of  Scotland."  The  annual 
appropriation  contemplated  by  the  trust-deed  amounted  to  £350, 
which  was  to  be  divided  according  to  certain  rates,  specified  with 
great  particularity,  amongst  140  poor  persons.  The  Court,  while 
holding  that  the  trust-deed  excluded  the  heir-at-law  and  next  of 
kin  for  the  time,  reserved  to  them  any  eventual  interest  which 
might  arise,  in  case  the  purposes  of  the  trust  should  at  any  time 
become  wholly  or  partially  impracticable. 
Case  where  the  1912.  The  Judges  were  also  of  opinion  that  the  truster's  direc- 
notej^ust  ^^ons  as  to  the  appropriation  of  the  annual  proceeds  to  a  certain 
the  estate.  number  of  persons,  and  at  certain  rates,  were  to  be  taken  as 
demonstrative  only,  and  not  as  taxative ;  and  therefore  that  any 
surplus  revenue  might  be  employed  in  adding  to  the  nimiber  of 
persons,  or  increasing  to  a  reasonable  extent  the  sums  to  be  paid,  or 
even  in  forming  a  reserve  fund  for  supplying  deficiencies  in  future 
years,  or  defraying  the  expenses  of  necessary  repairs ;  but  "  without 
prejudice,  nevertheless,  to  any  question  which  might  arise  by  the 
possible  emergence  of  any  great  excess  of  the  funds,  beyond  what 
can  fairly  be  required  under  the  most  liberal  construction  for  fully 
satisfying  all  the  declared  objects  of  the  trust."     In  giving  his 

tain  the  partdee  who,   as    heirs  of   the  >  Black's  Trt,  t.  MUUr,  2  S.  &  M*Iiu 

aettior,  would  be  entitled  to  the  restdting  890.     See  Managen  of  Perth  HoipUal  t. 

interest  in  preference  to  the  trastees.  The  Patron*,  tuprxu 

^  ComMimanerB    of    Benmckthire    v.  '  dPLeUh^s  Tn.  v.  CNbton  and  OfAers, 

Craw,  1678,  M.  1351.  26  May  1841, 3  D.  914. 
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opinion  Lord  Moncreiff  said :  ^  **  Within  moderate  bounds,  there  chaptbb  lvu. 

may  be  a  discretion  to  increase  the  sums,  or  to  reserve  the  surplus 

for  repairs  and  future  deficiencies ;  but  if  it  came  to  an  excess,  as  if 

there  were  no  claims,  or  so  few  as  to  make  the  shares  far  beyond 

the  fair  object,  or  the  reserved  funds  were  to  be  beyond  any  fair 

necessity,  I  should  have  great  doubt  whether  the  heirs-at-law  would 

not  have  an  interest" 

1913.  In  the  Morgan  case,  where  the  subject  of  the  bequest  where  the 
was  a  moveable  fund,  a  clear  opinion  was  intimated  by  the  Law  b^^wt  ?/not 
Lords  to  the  effect  that  the  surplus  estate,  after  a  fair  and  liberal  Bp«cified,  and 
provision  had  been  made  for  the  objects  of  the  charity,  belonged  pias  after  pro- 
to  the  truster's  next  of  kin.*  In  accordance  with  these  opinions,  J^fyf^'  ^^ 
and  no  opposition  having  been  offered,  the  Court  of  Session,  after 
providing  for  the  building  and  endowment  of  a  hospital  at  a  cost 

of  £73,500,'  preferred  the  next  of  kin  to  the  balance  of  the  fund 

in  medio.    Of  course,  if  a  testator  directs  that,  in  the  event  of  the 

school  or  other  object  of  charity  to  which  the  bequest  applies  being 

discontinued^  the  money  shall  revert  to  his  heirs,  the  heir  is  entitled 

to  the  mcmey,  in  terms  of  the  conditional  institution  in  his  favour, 

and  the  general  intention  in  favour  of  charity  is  not  regarded.^ 

There  can  be  no  doubt  that  if  the  settlement  fails  altogether,  either  where  the 

in  consequence  of  vagueness  or  because  the  object  is  unattainable,  ^"^  **^^- 

the  estate  will  result  to  the  heir-at-law  as  intestacy.^    This  will 

also  be  the  result  where  a  bequest  for  distribution  amongst  charities 

fails  through  the  death  of  the  trustee  entrusted  with  the  power 

of  selection.® 

1914.  The  fair  import  of  the  decisions  would  therefore  seem  to  import  of  the 
be — (1.)  Where  there  is  a  conveyance  to  trustees  on  the  condition  ****°®"**®8- 
of  their  making  certain  payments  to  the  beneficiaries,  and  the  pro- 
ceeds of  the  trust-estate  increase  beyond  the  amount  of  these 
payments,  the  surplus  will  go  to  the  trustees  themselves.^    Where- 

ever,  in  fact,  there  is  a  bargain  or  agreement — for  so  Lord  Cotten- 
ham  put  it  in  the  case  of  the  Burnett  bursaries® — between  the 
truster  and  the  trustees,  by  which  in  one  event  the  trustees  may 


1  3  D.  926. 

'  Mag$.  of  Dundee  v.  Morru,  See 
Lord  Wenaleydale's  opinion,  8  Maoq.  175, 
and  the  judgment  of  the  House,  which 
dedared  that  the  mil  was  a  bequest  of  to 
mueik  of  the  personal  estate  as  was  neces- 
sary to  provide  a  hospital  for  one  hundred 
boys.  In  this  case,  as  there  was  no  tes- 
tamentary appointment  of  trustees,  no 
doubt  oonld  arise  as  to  who  was  entitled 
to  the  surplus. 

*  8  Feb.  1861,  23  D.  493. 


*  Yovmg^M  Tn.  v.  The  IncorpartUed 
Trades  of  Perth,  1898,  20  R.  778. 

^  Maaon  v.  Skinner,  6  March  1844,  16 
Jur.  422.  To  this  principle  we  may  refer 
the  decision  in  the  case  of  Duff's  Trs,  v. 
Societies  of  Scripture  Readers,  18  March 
1862,  24  D.  657. 

^  Jiobbie*s  Judicial  Factor  v.  Macrae, 
1893,  20  R.  358. 

^  Ck>mpare  Lord  Cottenham's  state- 
ment of  the  law,  quoted  §  1909. 

«  5  Bel],  481. 
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Sammary  of 
the  results  of 
the  Eojiflish 
aathonties. 


cRAmRLvn.  suffer  loss, — if  the  value  of  the  trust-estate  increases,  they,  on  the 
other  hand,  receive  the  benefit  of  the  increase.  (2.)  Where  the 
truster  appoints  trustees,  and,  without  entering  into  any  agreement 
with  them,  simply  directs  certain  payments  to  be  made  by  them, 
if  there  comes  to  be  a  considerable  surplus  it  will  go  to  the 
heirs-at-law  of  the  truster.  (3.)  If  the  trust  purposes  become  im- 
practicable, wholly  or  partially,  a  trust  will  result  in  favour  of  the 
truster's  heirs-at-law. 

1916.  In  England  the  leading  case  on  this  subject  is  Lord 
Eldon's  celebrated  judgment  in  Attorney  -  General  v.  Mayor  of 
Bristol}  Mr.  Lewin  summarises  the  results  of  that  decision,  as 
well  as  those  preceding  and  following  it,  with  admirable  clear- 
ness, thus : ' — "  It  may  be  noticed  that  settlements  to  charitable 
purposes  are  an  exception  from  the  law  of  resulting  trusts ;  for 
upon  the  construction  of  instruments  of  this  kind  the  Court  has 
adopted  the  following  rules  : — 1.  Where  a  person  makes  a  valid 
gift,  whether  by  deed  or  will,  and  expresses  a  general  intention  of 
charity,  but  either  particularises  no  objects,'  or  such  as  do  not 
exhaust  the  proceeds,*  the  Court  will  not  suffer  the  property  in 
the  first  case,  or  the  surplus  in  the  second,  to  result  to  the  settlor 
or  his  representatives,  but  will  take  upon  itself  to  execute  the 
general  intention,  by  declaring  the  particular  purposes  to  which 
the  fund  shall  be  applied.  2.  Where  a  person  settles  lands,  or  the 
rents  and  profits  of  lands,  to  purposes  which  at  the  time  exhaust 
the  whole  proceeds  but,  in  consequence  of  an  increase  in  the  value 
of  the  estate  an  excess  of  income  subsequently  arises,  the  Court 
will  order  the  surplus,  instead  of  resulting,  to  be  applied  in  the 
same  or  a  similar  manner  with  the  original  amount^    3.  But  even 


»  Att.-Gen,  v.  Mayor  of  Bruto^  2 
Jac.  &  W.  294. 

*  Lewin  on  Trusts,  9th  ed.  p.  169. 

'  AUomcy-Oeneral  v.  fferriokf  Amb. 
712. 

*  Attorney- OenerdL  v.  Haberdashers* 
Company,  4  Br.  C.  C.  102,  and  2  Yes. 
Jan.  1  ;  Attorney-General  v.  MinthvU,  4 
Ves.  11  ;  Attomty-Oeneral  v.  Arnold, 
Shower's  P.  C.  22  ;  and  nee  Attomey- 
Ocneral  v.  Spwrks,  Amb.  201  ;  and  Lord 
Eldon's  observations  in  Altomey-Oeneral 
V.  Mayor  of  Bristol,  2  Jac.  &  W.  819. 

"  IfihabitanU  of  Eltkam  v.  Warreyn, 
Duke,  67  ;  Sutton  Colefidd  case,  second 
resolution,  t6.  68 ;  Hynthaw  v.  Morpeth 
Corporation,  ib.  69  ;  Thetford  School  case, 
8  Coke,  180  b  (vol  iv.  401);  Attorney- 
General  V.  Johuon,  Amb.  190  ;  Ken- 
ginffton  Hastings  case,  Duke,   71 ;    At- 


torney-General V.  Mayor  of  Coventry,  2 
Vern.  897,  reversed  in  H.  of  L.,  7  Br.  P. 
0.  286  (see  the  foregoing  cases  com- 
mented upon  by  Lord  Eldon  in  Attorney- 
General  V.  Mayor  of  Bristol,  2  Jac.  &  W. 
316) ;  Attorney-General  v.  Coopers'  Com- 
pany, 19  Yes.  189,  per  Lord  Bldon  ; 
Attorney-General  v,  WiUon,  8  M.  &  K. 
362 ;  Lord  v.  London  City,  Mos.  99  ; 
Attorney-General  v.  Master  of  Catherine 
Hall,  Cambridge,  Jac  881 ;  Attorney- 
General  v.  Beverley^  6  H.L.  Ca.,  810  ; 
Attorney-General T.  Drapers*  Co.,  2Beav. 
508,  4  Beav.  67  ;  Attorney-General  v. 
Christ's  Hospital,  ib,  78 ;  Attorney- 
General  V.  Merehamts  Venturen^  Society^ 
5  Beav.  388  ;  Attorney-General  v.  Cor- 
poration of  South  MoUon,  14  Beav.  867  ; 
Attorney-General  v.  Oaius  CoUege,  2 
Keen,  150 ;  and  see  Attorney-General  v. 
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in  the  case  of  charity,  if  the  settlor  do  not  give  the  land,  or  the  chaptbrlvu. 
whole  rents  of  the  land,  but,  noticing  the  property  to  be  of  a 
certain  value,  appropriate  part  only  to  the  charity,  the  residue  will 
then,  according  to  the  circumstances  of  the  case,  either  result  to 
the  heir-at-law,^  or  belong  to  the  donee  of  the  property  subject 
to  the  charge,  if  the  latter  be  (as  in  the  case  of  a  charitable  cor- 
poration) itself  an  object  of  charity."  *  Mr.  Lewin  then  goes  on 
to  observe  that  the  law  was  settled  at  a  time  when  the  doctrine  of 
resulting  trusts  was  imperfectly  understood,  and  that  there  is  little 
doubt,  were  the  subject  still  open,  the  Court  would  in  the  general 
case  hold  a  trust  to  result.^ 


SECTION  TIL 

Eestjlting  Interests  under  ex  facie  Absolute  Conveyances. 

1916.  In  the  law  of  England  there  is  a  presumption  in  favour  Doctrine  of  the 
of  donation  in  the  case  of  ex  fade  absolute  conveyances  taken  in  }*^^°^  ^^' 
the  name  of  or  delivered  to  children  of  the  granter ;  in  the  case  of 
strangers  or  collateral  relatives  the  presumption  is  for  a  trust. 

But  many  exceptional  circumstances  are  admitted,  which  have  a 
tendency  to  alter  these  presumptions  or  to  change  the  onus  of  Presumption 
proof.     It  cannot  be  said  that  any  exception  to  the  maxim  d(matw  ffi'n  s^b 
Tum  presumitv/r  has  been  recognised  by  our  Courts,  in  the  case  of  i»"^- 
questions  arising  between  alleged  donees  and  the  general  represen- 
tatives of  the  defunct ;  nor  does  it  appear  to  us  that  there  is  any 
good  reason  for  relaxing  the  operation  of  this  rule,  on  the  ground 
of  presumed  favour  to  any  particular  class  of  heirs.     The  existing 
law  and  practice  is,  that  where  a  donation  is  alleged  to  have  been 
made  by  delivery  of  a  subject  or  a  document  of  debt,  the  claimant 
must  prove  donation,  but  if  the  donation  is  constituted  by  writing, 
it  stands  upon  its  own  merits.     The  subject  of  donations  of  money 
and  moveables  and  the  mode  of  proof  have  been  already  fully 
considered.* 

1917.  Where  the  alleged  donation  is  by  way  of  tradition,  as  in  Effect  of  con- 
that  case  a  trust  for  the  granter's  representatives  arises,  parole  J^Sy  or^L^"^ 

securities  by 

Smythiet,    2    R.    &  M.  717  ;  AUom^-  General  v.  TrinUy  College,  24  Beav.  888  ;  *™^***°°- 

Oeneral  ▼.  I>raper»*  Co.,  6  Beav.  882  ;  AUomey-Oeneral  v.    Dean  of  Windtor, 

AUomey-Oeneral   v.    Jetm    College,   20  24  Beav.    679 ;  aflSrmed  in  H.  of  L.,  6 

Beav.  163.  Jur.  N.S.  833,  8  H.L.  Ca.  369. 

^  AUomey-Oeneral  ▼.  Mayor  of  Bristol^  '  See   Lord  Brougham's  observatioiui 

2  J.  &  W.  808.  in  AUomey-Qeneral  v.  Smythtes,  noticed 

'  AUomey-Oeneral  v.  Beverley,  6  H.L.  tupra,  2  L.  J.  Ch.  58. 

Gaaes,  810;   AUomey-Oeneral  v.  SoiUh  ^  Chapter  XXIII.  (Donations). 
MoUon,    5    H.L.    Cases,    1;   AUomey- 
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CHAFTIB  LTII. 


Distinction  be- 
tween com- 
pleted  and  un- 
completed 
donation. 


Donation  con- 
stituted by 
deed  ftn/«r 
vivos  followed 
by  delivery. 


evidence  is  competent  to  disprove  the  allied  donation,  and  it  is 
usually  the  only  kind  of  evidence  of  which  the  case  admits.  Where 
the  claimant's  case  is  one  of  alleged  delivery  of  a  subject  or  security 
to  a  trustee  or  confidential  person,  for  the  purpose  of  handing  it 
over  to  him,  the  competency  of  parole  evidence  depends  on  the 
circumstance  whether  the  donation  was  completed  in  the  lifetime 
of  the  truster.  "  There  is  an  essential  difference,"  as  observed  by 
Lord  Cowan,  "  between  the  case  of  an  attempt  to  enforce  donation 
not  completed  in  the  lifetime  of  the  donor,  and  the  case  of  an 
attempt  to  set  aside  a  completed  donation ;  and  this  distinction, 
as  r^ards  the  evidence  that  may  be  competent,  becomes  the  more 
clear  when  the  transaction  has  been  actually  carried  through,  or  is 
intended  to  be  so,  by  the  agency  of  a  third  party.  ...  It  comes 
then  to  be  a  mere  poUicitated  promise  to  donate,  which  cannot  be 
enforced  unless  proved  by  writ  or  oath."  ^ 

1918.  Passing  to  the  consideration  of  proper  conveyances  irUer 
vivos, — as  by  indorsation  of  a  bill,^  assignation,^  bond,*  or  disposition,* 
whether  granted  without  consideration  or  for  rational  causes,  e.g, 
as  provisions  to  the  granter's  children  or  to  persons  possessing  the 
character  of  heirs, — in  all  such  cases,  as  well  as  in  the  case  of 
securities  taken  in  name  of  the  favoured  individual,  if  delivery  of 
the  document  has  taken  place,  this,  especially  when  followed  by 
transmutation  of  possession  of  the  subject,  raises  a  presumption 
for  donation  on  the  face  of  the  title,  and  a  trust  cannot  be  reared 
up  except  by  proof  scripto  vel  juramento,  in  terms  of  the  Statute 
1696,  cap.  25.^  Parole  evidence  has  been  admitted  in  a  few  cases, 
where  the  grantee  was  also  the  ti-ustee  of  the  deceased.^  Where 
an  assignment  is  shown  to  have  been  made  for  a  valuable  con- 
sideration, the  grantees,  even  if  they  are  also  heirs  of  the  granter, 
will  only  be  permitted  to  retain  the  fund  on  condition  of  paying  or 
performing  their  part  of  the  contract.® 

1919.  Next,  where  a  security  taken  in  the  name  of  a  friend  or 


^  Mackenzie  ▼.  Brodie,  24  June  1859, 
21  D.  1048  ;  see  1051. 

>  Murray  v.  Todd,  6  March  1848, 
Hume,  275.  The  presumption  in  favour 
of  the  donee  wiU  not  apply  unless  de- 
livery of  the  security  in  the  defunct's  life- 
time is  proved, — Lord  AdvoccUe  v.  M^NeUJ., 
28  March  1866,  4  Macph.  (H.L.)  20,  re- 
versing 2  Macph.  626. 

*  Hay  V.  iln^tft,  1795,  Hume,  281. 
Here  the  assignation  was  held  not  to  be 
subject  to  kgitim.  Farquhar^s  Tn,  v. 
StewaH,  27  Feb.  1841,  8  D.  658. 

*  Dundoi  v.  Dundat,  12  June  1827,  5 
Bh.  790,  N.E.  781. 


s  White  V.  White,  28  Jan.  1841,  3  D. 
468. 

0  But  see  Kirkpatriek  v.  Bell,  20  July 
1864,  2  Macph.  1896. 

7  £render9(m  v.  M^CfuUoeh,  12  June 
1889,  1  D.  927.  It  ought  to  be  added,  that 
where  a  title  is  taken  in  the  name  of  the 
wrong  person,  without  the  consent  of  the 
purchaser,  the  latter  is  entitled  to  prove 
his  case  provt  de  jure^ — this  not  being  a 
case  of  truBi^'-Waddell  v.  WaddeO,  17 
March  1868,  1  Macph.  685. 

B  WadddTs  Tn.  v.  WaddeO,  20  June 
1848,  5  D.  1238. 
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relative,  or  assigned  or  indorsed  to  bim,  has  been  retained  by  the  cfHApriRLvn. 
deceased  in  his  own  hands,  or  in  the  custody  of  a  nentitd  person,  where  deed 
it  is  a  question  of  intention  whether  the  transaction  is  to  be  re-  whether  the 
garded  as  a  donation  or  a  trust.    The  death  of  the  granter  is  not  beneftcui  in- 
equivalent  to  delivery  in  the  case  of  deeds  which  are  not  ex  fade  to  the  heir, 
of  a  testamentary  nature ;  and  it  is  obvious  that  undelivered  deeds 
of  conveyance  do  not  fall  within  the  scope  of  the  Statute  1696  ;  for 
the  granter  cannot  be  expected  to  call  for  a  back-bond  of  trust  in 
relation  to  a  deed  of  security  which  he  retains  in  his  possession. 

1920.  The  nature  of  the  circumstances  from  which  a  beneficiary  lu  what  cases 
intention,  or  the  contrary,  may  be  inferred,  will  be  best  exhibited  tob?Mi-^"^* 
by  a  comparison  of  the  more  important  cases ;  though,  where  so  ramed. 
much  depends  upon  intention,  it  is  impossible  to  rely  on  any 
particular  combination  of  circumstances  as  a  precedent  for  similar 

cases.  In  the  first  place,  it  is  settled  that  the  true  proprietor  may 
alter  the  destination  of  the  subject,^  or  may  denude  the  nominal 
grantee,  at  any  time  during  his  life,  if  there  has  been  neither 
delivery  nor  transmutation  of  possession.^  Where  a  sum  was 
advanced  originally  on  loan,  a  donation  will  not  be  presumed.^ 
Sums  advanced  to  children  will  be  imputed  in  satisfaction  of  such 
claims  as  they  may  have  under  their  father's  marriage-contract.^ 

1921.  Where  the  granter  stipulates  for  a  reconveyance  on  in  what  cases 
demand,  the  circumstance  of  the  donee  being  made  a  party  to  the  be°nferred^^ 
arrangement  is  equivalent  to  delivery ;  and  therefore,  if  the  granter  gSJJj^'^^^ " 
dies  without  recalling  the  destination,  the  gift  takes  effect  as  a  dence. 
donation.     This  is  the  principle  of  the  decision  in  Fyft  v.  Keddie, 

where  a  majority  of  the  whole  Court  decided  that  a  transference 
iTUer  vivos  of  bank  stock  into  the  names  of  two  of  the  grantor's 
nephews,  who  were  also  residuary  legatees,  qualified  by  a  "  back- 
letter,"  gave  the  donees  a  right  to  claim  the  stock,  in  addition  to 
their  shares  of  the  residue.^ 

1922.  In  Galloway  v.  Craig^  a  destination  in  a  policy  of  life 
assurance  to  the  wife  of  the  assured  was  sustained  as  a  valid  post- 
nuptial provision  in  favour  of  the  lady ;  and  as  in  this  case  the 
provision  was  considered  to  be  reasonable  in  amount,  their  Lord- 
ships held  that  it  was  not  revoked  by  the  husband's  bankruptcy. 
In   CuthiU  V.  Bums''  a  deposit-receipt  had   been  granted  to  a 

1  J^frty  y.  Aiken,  11  Feb.  1881,  9  '  F^e  v.  Keddie,  6  March  1847,  9  D. 

Sh.  428.  858. 

>  Jkdiat  V.  Leitkman,  1710,  M.  16,191 ;  <  OalUway  v.  Oraig,  17  July  1861,  28 

Edgar  v.  EamiU<m*»  TVs.,  12  June  1828,  D.  (H.Ii.)  12,  4  Maoq.  267,  reversing  22 

6  Sh.  968 ;  F^e  v.  Keddie,  6  March  1847,  D.  1211. 

9  D.  858.  7  Cuthia  v.  Bums,  20  March  1862,  24 

*  Outhrie  ▼.  Dunbar,  7  June  1821,  1  D.  849  ;  see  Bank  of  ScoOand  v.  MobeH" 
Sh.  50,  N.E.  54.  son,  1870,  8  Maoph.  891. 

*  Murray  v.  ifurray,  5  Dec,  1848,  6 
D.  176. 
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CHAPTER  Lvn.  husbaiid  and  wife,  payable  to  the  parties  jointly  and  to  the  longest 
liver.    The  wife  was  held  to  be  entitled  to  the  deposited  sum,  not 
in  virtue  of  the  destination,  but  on  the  ground  that  the  deposit 
came  from  her  estate. 
DestinatioDs  to       1923.  Where  a  power  was  reserved  by  a  father  in  his  marriage- 
neM  in^titie^^^  Contract  to  apportion  his  estates  amongst  his  children  in  such 
^^^^  te*    proportions  as  he  pleased,  and,  failing  apportionment,  his  entire 
rest.  estate  was  directed  to  be  divided  equally  amongst  the  children,  the 

subsequent  acceptance  of  a  title  to  heritable  property  in  favour  of 
himself,  his  heirs  and  assignees,  was  held  not  to  import  an  exercise 
of  the  power  as  to  this  subject  in  favour  of  his  eldest  son.^ 
Extezuion  of  1924  Resulting  interests  may  also  arise  under  conveyances  inter 

othw^auwe^of'  ^^^  ^^  Other  ways;  as  in  the  case  of  an  ex  facie  absolute  disposi- 
contract         tion  delivered  to  a  creditor  with  the  intention  of  making  the  pro- 
perty available  as  a  security  for  advances  ;  in  the  case  of  a  purchase 
by  an  agent  who  interposes  his  security  for  the  price,  and  in  the 
meantime  takes  a  disposition  to  himself ;  in  the  case  of  latent  part- 
nerships or  interests  in  joint  stock  companies.    The  fiduciary 
relations  arising  out  of  this  class  of  transactions  are  considered  in 
treating  of  the  proof  of  trusts  under  the  Statute  1696,  cap.  25,  to 
which  subject  reference  is  accordingly  made.^ 
Effect  of  mis-         1926.  If  trustees  invest  funds  in  their  own  names  for  the  use 
take  in  deeti-    of  parties  whosc  interest  is  afterwards  found  to  be  excluded  by  a 
vestiture  or      preferable  title,  the  resulting  interest  may  be  claimed  by  the  pre- 
security  title,    fgrj^^g  beneficiary  directly  from  the  trustees.*    Thus,  where  trus- 
tees had  taken  securities  in  their  own  name  for  behoof  of  a  legatee 
under  the  trust  settlement,  and  a  cooipeting  claim  by  creditors 
under  a  marriage-contract  was  afterwards  found  to  be  preferable,  it 
was  declared  :   "  That  the  sums  contained   in  the  four  several 
securities,  and  in  the  deposit-receipt,  which  are  specially  claimed 
by  Mrs.  S.  as  having  been  invested  or  set  apart  by  the  trustees  for 
her  behoof,  cannot  be  held  as  payments  duly  and  irrevocably  made 
to  her,  or  placed  beyond  the  power  of  the  trustees  or  of  the  Court 
in  this  multiplepoinding,  in  so  far  as  these  are  required  to  be  re- 
placed in  the  ultimate  accounting,  in  order  to  satisfy  the  claims  of 
the  widow  and  son  as  creditors  under  the  marriage-contract,  and 
the  claim  of  the  son  for  his  legitim."  * 

1  Jardine  v.  Jardine,  22  Jan.    1850,  >  See  Chapter  LVIIL,  Section  L 

12  D.  505  ;  see  Murray  v.  Murray,  17  »  Buik  v.  PaiuUo,  14  Nov.  1854,  17 

May  1826,  4  Sh.  589,  N.E.  596,  as  to  D.  44. 

whether  a  life  interest  was  raised  to  a  fee  *  See  the  interlocutor,  17  D.  49,  50. 
by  a  title-deed  destination. 
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OHAPTIBLVII. 


SECTION  IV. 


CoNSTEucnvE  Trusts. 

1926.  A  constructive  trust  is  said  to  be  raised  where  a  person  Deflniticm  of 
clothed  with  a  fiduciary  character  gains  some  profit  or  advantage  ^^^^ 
by  availing  himself  of  his  position  as  trustee.^    For,  as  it  is  not 
permitted  to  a  trustee  to  make  profit  by  his  office,  it  follows  that, 

where  such  profit  is  shown  to  have  been  made,  the  estate  or  interest 
accruing  to  the  trustee  must  be  considered  to  have  been  acquired 
by  him  for  the  benefit  of  his  constituents,  and  to  be  the  subject  of 
a  constructive  trust.* 

1927.  The  doctrine  is  laid  down  as  here  stated  in  Hamilton  v.  Authorities 
Wright,^  a  case  relating  to  the  purchase  of  a  security  by  a  trustea  port  o? tST 
The  trustee,  it  was  observed,  "  was  not  under  any  le^  disqualifica-  K?®*^  *^°®" 
tion  from  acquiring ;  but  being  trustee  for  the  suspender,  and  bound 

as  such  to  enlarge  his  and  the  creditors'  funds,  he  could  only 
acquire  for  behoof  of  the  trust-estate.  This  was  the  general  . 
principle  of  the  law  of  Scotland,  not  merely  in  the  case  of  direct 
trustees^  but  of  guardians,  executors,  &c.,  and  of  all  those  who  are 
in  the  situation  of  being  trusted  for  behoof  of  another."  In 
delivering  judgment  in  the  same  case  on  appeal.  Lord  Brougham 
observed  that  the  knowledge  acquired  by  a  trustee  in  reference  to 
the  subject  of  purchase  was  of  itself  a  sufficient  ground  of  dis* 
qualification,  and  of  requiring  that  such  knowledge  be  not  only  not 
used  to  the  detriment  of  the  trust,  btU  be  not  tisedfor  the  trustee's 
ovm  benefits 

1928.  In  the  leading  case  of  the  York  Buildings  Company  v.  Lord  Thur- 
Mackenzie  it  was  observed  by  Lord  Thurlow  that  it  was  supposed,  ^®^'"  dictum. 
on  the  one  side,  that  the  circumstance  of  the  purchaser  being 
common  agent  created  some  legal  disability  in  him  to  enter  into 

the  purchase  at  all,  and  that  it  was  therefore  unlawful,  and  must 
be  cut  down ;  that,  on  the  other  side,  it  seemed  to  be  imagined 
that  they  had  only  to  dispose  of  that  objection,  and  prove  that  there 
was  no  rule  which  made  a  contract  so  entered  into  unlawful ;  but. 


^  i:iewinonTra8tB,9ihed.p.l89.  Stair, 
1,  6,  17.  The  dootrine  may  be  said  to 
date  from  Lord  ThurloVs  celebrated 
judgmeDt  in  the  case  of  the  Twh  BuUd- 
vng9  Co.  V.  Mackenzie,  18  May  1795,  3 
Pat.  878. 

*  The    principle   is   illustrated  in  an 

early  caaoy  Sindair  v.  Maxwdlf  1708,  M. 

16»180.     The  defender  had  undertaken 

to  a  friend  to  procure  a  leg^aoy  to  be  left 

VOL.  U. 


to  him  by  a  party  with  whom  he  had 
influence;  but,  instead  of  doing  so,  he 
obtained  the  legacy  in  his  own  favour. 
The  Court  held  the  defender  bound  to 
account  for  the  fund. 

3  ffaviUton  y.    Wright,  1  D.  678,  per 
Lord  Cockbum. 

4  ffamUUm  v.  Wright,  2  Aug.  1842,  1 
Bell,  574,  see  591. 

t2 
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gHAPTBBLyn.  disr^arding  both  views,  he  had  come  to  be  of  opinion  that,  while 
no  man  could  be  trustee  for  another  but  by  contract,  it  was  clear 
that  under  circumstances  a  man  might  be  liable  to  all  the  conse- 
quences in  his  own  person  which  a  trustee  would  be  liable  to  by 
contract.  The  contract  of  sale  in  this  case,  according  to  all  the 
forms  of  it,  was  a  valid  and  good  one,  and  the  estate  was  by  that 
means  vested  in  Mr.  Mackenzie ;  yet,  from  the  manner  in  which 
the  estate  was  purchased,  and  under  the  circumstances  of  the  case, 
in  point  of  equity  he  ought  to  be  compelled  to  reconvey  it^ 
Modern  antho.  1929.  The  principle  of  putting  a  quasi-fiduciaTy  construction 
"**®^"  on  purchases  by  trustees  is  recognised  in  Fraser  v.  Harikey?  where 

it  was  observed  by  Lord  President  Boyle  that  there  was  no  autho- 
rity for  holding  **  that  such  a  purchase  creates  what  may  be  termed 
a  lobes  realis,  or  amounts  to  an  absolute  nullity."  Lord  FuUerton 
also,*  observing  on  the  York  Buildings  case,  said :  "  A  trustee  is 
understood  to  be  acting  rightly  for  the  parties  who  are  his  con- 
stituents, and  is  therefore  bound  to  hold  for  their  behoof,  and  to 
account  to  them.  That  appears  to  be  the  principle  on  which  the 
decision  in  the  case  of  Mackenzie  turned.  When  the  case  came 
back  from  the  House  of  Lords,  it  did  so  with  an  order  on  Mac- 
kenzie, the  common  agent,  to  account  with  his  constituents.  It 
seems  to  have  been  held  there,  that  though  Mackenzie,  as  common 
agent,  had  got  possession  of  the  estate,  he  was  held  as  so  possessing 
it  for  the  creditors  up  to  the  time  when  he  was  compelled  to  recon- 
vey." And  to  the  same  effect  is  the  observation  of  Lord  Colonsay  * 
in  Laird  v.  Laird :  *'  The  law  will  presume  that  the  trustee  in- 
tended that  the  profits  should  go  to  the  beneficiary,  rather  than 
presume  that  he  intended  his  own  aggrandisement  at  the  risk  or 
expense  of  the  beneficiary."  It  follows  from  the  nature  of  con- 
structive trusts  that  such  rights,  arising,  as  they  do,  quasi  ex  delicto^ 
are  not  governed  by  the  provisions  of  the  Act  of  1696  as  to  proof. 
And  this  was  expressly  found  in  an  early  case.* 
Parchases  of  1930.  The  cases  above  cited  in  illustration  of  the  general  con- 

JjJJ^J^^*®  ^y  ception  of  a  constructive  trust  serve  to  show  that  the  law  relating 
to  purchases  of  the  trust-estate  by  trustees  forms  a  very  important 
part  of  the  subject.  This  part  of  the  subject  is  fully  considered  in 
connection  with  the  duties  of  trustees  for  sale,^  and  it  is  not  neces- 
sary to  enter  here  on  a  review  of  the  cases. 
Renewal  of  1931.  One  of  the  applications  of  the  doctrine  of  constructive 

leases  by  trus-  ^j^^f^^  which  appears  to  be  of  considerable  importance  in  English 

1  Torh  Buildinga  Co.  v.  Mackeneie,  18  «  Laird  v.  Laird,  20  D.  981. 

May  1795,  8  Pat.  898.  >  Spreul  v.  Orawjord,   1741,  Elohiea, 

3  Fnuer  v.  HafHeey  and  Co.,  13  Jan.  '' AdjudicatiDn,"  No.  80. 

1847,  9  D.  415,  see  p.  423.  •  Chapter  LV.,  Seotion  III.      • 

»  9  P.  480. 
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practice,  has  relation  to  the  renewal  of  leases  ;  the  rule  being  that  oHAPTKRLyii. 
if  a  trustee  or  agent  renew  a  lease  in  his  own  name  he  shall  be 
held  to  have  taken  it  in  trust  for  the  parties  interested  in  the 
original  lease.^  The  rule  is  so  strictly  enforced,  that  even  if  the 
proprietor  should  decline  to  renew  the  lease  in  favour  of  a  minor 
beneficiary,  and  the  trustee  thereupon  renews  the  lease  in  his  own 
name  and  for  his  own  benefit^  the  Court  will  oblige  him  to  assign 
it  to  the  minor.2  The  cases  in  the  Court  of  Session  Seports  relating 
to  renewals  of  leases  ®  are  of  no  great  interest,  except  as  establish- 
ing the  principle  of  constructive  trust,  which  appears  indeed  to 
have  been  recognised  at  a  very  early  date.  In  a  case  which  was 
decided  so  far  back  as  1632  the  point  was  raised  very  purely. 
The  factor  to  a  tutor  had  obtained  a  tack  of  teinds  in  favour  of  his 
wife  in  liferent  and  the  tutor's  ward  in  fee.  It  appeared  that  the 
lady  had  a  liferent  over  a  part  of  the  lands,  as  to  which  therefore 
her  right  to  obtain  the  tack  was  uudisputed.  **  But  for  the  teinds 
of  the  rest  of  the  lands  of  the  minor,  whereof  she  had  no  liferent, 


1  See  Wh.  &  T.  L.  Ca.,  infra. 
>  Keeeh  v.  Sandfard,  SeL  Oh.  Ctk,  61, 
1  Wh.  &  T.  L.  Ca.,  6th  ed.  p.  53.  A 
lessee  of  the  profits  of  a  market  had 
devised  to  a  trustee  for  an  infant ;  and 
the  trustee  having  heen  refused  a  renewal 
in  name  of  the  infant,  took  a  lease  for  the 
benefit  of  himself.  The  Court  of  Chan- 
oerj  held  that  there  was  a  constructive 
trust  for  the  infant.  Lord  King  observed 
— **  If  a  trustee,  on  the  refusal  to  renew, 
might  have  a  lease  to  himself,  few  trust- 
estates  would  be  renewed  to  cestui  que 
V9e,  This  may  seem  hard,  that  the 
trostee  ib  the  only  person  of  all  mankind 
who  might  not  have  the  lease ;  but  it  is 
very  proper  that  the  rule  should  be  strictly 
pursued,  and  not  in  the  least  relaxed." 
A  few  of  the  leading  decisions  on  this 
important  topic  (selected  from  White  and 
Tudor's  Ijeading  Cases,  6th  ed.  pp.  54-71) 
may  be  noted : — 

Life  Interests,— 'TeBtsktoT  bequeathed 
leaseholds  to  his  widow  for  life,  with 
remainder  over ;  the  leases  expired  during 
the  life  of  the  widow,  who  renewed  ;  held 
that  the  new  leases  were  subject  to  the 
troBts  of  the  will, — James  v.  Dean,  11 
VeOL  883,  15  Yes.  286.  A  tenant  for 
life  of  renewable  leaseholds  had  a  general 
power  of  appointment,  which  she  did  not 
exercise  ;  held  that  a  renewal  in  her  own 
^•■wi^  not  being  an  execution  of  the 
power,   enured  at  her  death  to  the  re- 


mainder man, — Broohman  v.   Hales,    2 
V.  &  B.  46. 

Joint  Owners. — If  one  of  several  renew 
in  his  own  name,  he  will  hold  in  trust  for 
the  entire  body, — Palmer  v.  Toung,  1 
Vem.  276 ;  ex  parte  Oraee,  1  B.  &  P. 
876. 

Partners.  —  '*  One  partner  cannot  treat 
privately  and  behind  the  backs  of  his  co- 
partners for  a  lease  of  the  premises  where 
the  joint  trade  is  carried  on,  for  his  own 
individual  benefit ;  if  he  does  so  treat, 
and  obtains  a  lease  in  his  own  name,  it  is 
a  trust  for  the  partnership,"— per  Sir  W. 
Orant  in  Fea^ierHoneJutugh  v.  Fentotek, 
17  Ves.  811. 

Mortgages. — If  either  the  mortgagor  or 
the  mortgagee  renew,  the  new  lease  will 
be  held  a  graft  on  the  old  one  for  the 
respective  interests  of  both  parties, — 
Rushworih*s  case,  Freem.  12,  Finch,  892, 
2  Ch.  Rep.  112 ;  Smith  v.  Chichester,  1 
C.  &  L.  486. 

Agents. — In  such  transactions  agents 
are  dealt  with  as  trustees, — Edvxtrds  v. 
Lewis,  8  Atk.  588  ;  Mvlhallen  v.  Marum, 
8  D.  &  W.  317,  where  the  transaction 
was  set  aside  by  Sir  E.  Sugden,  Lord 
Ch.  of  Ireland. 

3  Wilsons  V.  Wilson,  1789,  M.  16,876 ; 
Bee  V.  Wallace's  Exrs.,  1745,  M.  6008, 
6011  ;  ParkhiU  v.  Chalmers,  1771,  M. 
16,865, 12  Feb.  1773,  2  Pat.  291 ;  Seth 
V.  ffain,  14  July  1855,  17  D.  1120. 
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oHAFTiBLTn.  the  LoTcls  found  that  the  benefit  of  the  tack  in  that  ought  to 
accresce  to  the  minor  and  not  to  the  conjunct  fiar  (the  factor's 
wife),  nor  to  the  factor  nor  to  the  tutor,  the  minor  always  paying  a 
proportion  pro  rata  of  the  grassum  of  the  tack."  ^  And  where  the 
widow  of  a  tenant  continued  the  possession  of  the  farm  after  her 
husband's  death,  and  thereafter  obtained  a  renewal  of  the  tack  in 
her  own  name,  it  was  decided  that  the  right  to  the  new  lease 
belonged  to  her  daughters,  who  were  entitled,  as  heirs-portioners, 
to  succeed  to  their  father's  possession.^ 

1932.  In  another  case,  it  appeared  that  the  tutor-at-law  of  the 
children  of  a  deceased  tenant  had  executed  a  renunciation  of  the 
subsisting  lease,  and,  in  consideration  thereof,  had  obtained  a  new 
lease  in  his  own  name  for  fifteen  years,  which  was  again  renewed 
just  before  the  tutory  expired.  After  having  by  these  transactions 
acquired  a  fortune  of  several  thousand  pounds,  he  was  sued  by  his 
wards  for  repayment  of  the  profits  of  the  occupation,  and  although 
some  of  the  Judges  were  of  opioion  that  the  defender  was  only 
bound  to  restore  the  "  surplus  rents,"  a  majority  of  the  Court, 
after  a  re-hearing,  held  that  the  defender  was  bound  to  account  for 
the  profits  of  the  possession  for  the  whole  period  of  the  currency 
of  both  leases."  The  case  of  Parkhill,  decided  on  appeal  by  Lord 
Bathurst,^  appears  to  be  exceptional  in  its  circumstances,  and  not 
to  touch  the  principle.  There  the  renewal  of  the  lease  was  not 
obtained  by  the  curator  until  after  the  beneficiary  had  attained 
majority ;  and  while  it  was  pleaded  that  the  latter  was  absent  on 
foreign  service  at  the  time  of  the  renewal,  it  was  plain  that,  for 
that  very  reason,  he  would  not  have  succeeded  in  obtaining  a 
renewal  of  the  lease  for  himself.*^ 
Constructive  1933.  The  principle  of  constructive  trust  has  also  been  applied 

todeiS5ng?by  to  dealings  by  partners  with  present  or  prospective  assets  or 
compimy^*^  liabilities  of  the  company ;  as  where  a  partner,  before  the  expiry 
assets.  of  the  lease  of  the  business  premises  and  without  notice  to  his  co- 

partner, obtained  a  new  lease  of  the  business  premises  in  his  own 
name,  and  on  the  termination  of  the  partnership  carried  on  the  same 
business  under  it,  he  was  held  bound  to  communicate  a  share  of  the 
profits  of  the  business  to  his  former  pai-tner.^  But  the  rule  does 
not  apply  to  the  case  of  a  partner  purchasing  the  beneficial  interest 
of  another  partner  in  the  partnership,  because  the  company  neither 
has  nor  can  claim  any  interest  in  the  shares  of  its  individual 

^  Ludquhaim    v.   ffaddo,    1632,    M.  «  ParkhiU  v.  Ckalmen,  12  Feb.  177S, 

9508.  2  Pat  291. 

>  Bee  v.    WaOaee^a  Sxn,,  1746,  M.  «  2  Pat.  296  ;  and  see  M.  16,865. 

6008.    See  p.  6009.  «  M^Niven  v.  P<^er$,  1868,  7  Macph. 

»  WUwM  V.  WU8(m,  1789,  M,  16,876,  181, 
16,878, 
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partners,  unless  indeed  a  power  of  pre-emption  was  reserved  to  cHAPTBRLvn. 
the  company  by  its  deed  of  constitution.^ 

1934.  Where  a  renewed  lease  is  assignable,  and  is  disposed  of  Bights  of  oner- 
to  an  onerous  purchaser,  it  may  be  assumed  that  the  title  of  the  SSt  SSdSdT 
purchaser  would  be  good,  according  to  principles  recognised  in  the 

case  of  purchases  by  trustees,* — the  beneficiary  always  having  his 
remedy  in  the  form  of  damages.  But  if  the  original  lease  were 
registered  under  the  Leases  Act,  1857,*  which  provides  for  the 
registration  of  renewals  as  in  a  progress  of  titles,  the  question  of 
right  might  come  to  depend  upon  the  means  which  the  register 
afforded  of  discovering  the  fraud. 

1935.  We  have  seen  that  the  principle  of  constructive  trust  is  Renewal  of 
not  confined  in  its  application  to  proper  trusts,  but  extends  to  {^JJ^^d 
every  kind  of  fiduciary  relation.    Accordingly,  if  a  tutor,*  curator,*^  ^wwi-trustees. 
interdictor,*  executor,^  assignee  in  security,^  or  factor  acting  under 

the  authority  of  a  trust,®  renew  a  lease  on  his  own  account,  he  will 
be  deemed  to  hold  it  as  a  constructive  trustee  for  his  constituents. 
And  although  a  trustee  should  be  individually  interested  in  the 
leasehold  subject,  he  is  in  no  better  position  in  respect  to  the  right 
of  renewal  than  an  ordinary  trustee  ;  for  equity  will  not  permit  a 
person,  who  has  duties  to  perform  towards  others  in  the  same  posi- 
tion as  himself,  to  avail  himself  of  his  situation  to  obtain  a  dis- 
proportionate advantage  at  their  expense.^^  In  the  cases  cited,  the  immaterial 
rule  was  applied  where  the  renewal  was  for  a  different  term  and  at  ofUe^new™" 
a  different  rent ;  ^^  also  where  the  original  lease  had  expired,  the  ^«*^  *"*  ^ff«* 
landlord  being  under  no  obligation  to  renew ;  ^  and  where  a  rever- 
sionary right  was  reserved  to  the  beneficiary.^*  In  a  case  where 
the  lease  in  question  was  not  properly  a  renewal  but  an  original 
tack  of  the  teinds  of  the  trust-estate,  the  trustee  was  obliged  to 
refund.^*  The  same  equitable  principle  was  enforced  where  an 
interdictor  obtained  a  renewal  of  a  wadset  in  which  his  constituent 
was  creditor.^ 

1936.  Where  the  ground  of  action  is  that  a  trustee  or  creditor  Exceptional 
in  possession  has  obtained  a  renewal  of  a  lease  in  his  own  name,  ^'**®*" 
pursuant  to  a  renunciation  by  the  tenant  himself,  and  subject  to  an 
obligation  to  account,  the  trust  can  only  be  proved  by  writ  or  oath 

1  See  Lord  Cairns'  judgment  in  OaueU  ^  Seth  v.  Homi,  14  July  1855,  17  D. 

V.  Stewart,  18  Jan.  1881,  8  R.  1,  affirm-  1120. 

ing  6  R.  986.  '  Ludqukaim  v.  Haddo,  M.  9508. 

«  Prater  v.  Hankey,  18  Jan.  1847,  9  *«  Ibid. ;    ParkkiU   v.    Chalmert,    M. 

D.  415.  16,865,  2  Pat.  291. 

»  20  and  21  Vict,  cap.  26,  §  17.  "  WUtoM  v.  Wilson,  M.  16,876. 

*  WilaoM  V.  Wilson,  M.  16,876.  "  Bee  v.  Wallace,  M.  6008. 

«  ParkhiU  v.  Chalmers,  2  Pat  291.  "  Ludquhaim  v.  ffaddo,  M.  9508. 

•  Oan^beU  v.  OampbeU,  1761,  M.  7156.         ^^  Ibid, 

7  Bee  V.  Wallace's  Exrs,,  M.  6008.  "  CamvfMl  v.  Camphdl,  M.  7156. 
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CHAFTBR  LTII. 


Trustee  held 
bound  to  ac- 
count for  the 
profits. 


Purchases  of 
debts  by  trus- 
tees. 


in  terms  of  the  Statute  of  1696.^  If  a  beneficiary  acquiesce  in  the 
trustee's  discharge  for  a  considerable  time,  he  will  be  held  to  have 
abandoned  his  claim  of  restitution.' 

1937.  It  appears  from  the  above-mentioned  decisions  that  a 
trustee  renewing  a  lease  in  his  own  name  is  not  only  bound  to 
assign  the  right  to  his  constituent  when  required,  but  is  also 
accountable  for  the  profits  of  his  occupation.'  The  trustee  is,  of 
course,  entitled  to  all  necessary  allowances  for  rents  and  expenses 
of  management,  including  any  grassum  or  consideration  paid  for 
the  renewal  of  the  lease.^  It  would  also  seem  that  he  is  entitled 
to  some  allowance  for  his  personal  services  in  the  management  and 
cultivation  of  the  farm.* 

1938.  In  the  rule  that  a  trustee  who  purchases  debts  due  by  his 
constituent  acquires  them  for  the  benefit  of  the  trust-estate,  we  have 
another  application  of  the  doctrine  of  constructive  trust  ;^  for,  said 
Lord  Campbell,  in  a  leading  case  on  this  subject,  it  was  clear  that  a 
trustee  could  not  purchase  the  bond  for  his  own  benefit,  nor  could 
his  representatives  sue  upon  it  for  the  benefit  of  his  estate;  and  the 
obligant  having  offered  to  pay,  or  having  paid  back  the  purchase- 
money,  with  interest,  the  trustee  could  have  no  further  claim 
against  him.*^  The  rule  applies  to  all  persons  holding  an  office 
or  situation  of  trust,  as  testamentary  trustees,^  trustees  for  credi- 
tors,^ tutors  and  guardians,^^  factoi-s,^  agents,^  and  persons  acting 
in  the  character  of  negotiorum  gestorP  By  an  extension  of  the  same 
principle  it  has  been  held  that  a  person  who  has  a  power  of  appoint- 
ment is  not  entitled  to  purchase  the  interest  of  one  of  the  objects  of 
the  power,  in  order  that  he  may  appoint  in  favour  of  himself.^*  The 
beneficiary  is  entitled  to  all  collateral  benefits  arising  from  the 
purchase ;  and  accordingly  it  was  found  that  the  legal  of  an  appris- 
ing purchased  by  a  trustee  could  not  be  held  to  be  expired,  to  the 
effect  of  vesting  the  beneficial  right  to  the  estate  in  his  person.^ 


1  Setk  V.  Sain,  17  D.  1117. 

'  Bobertion  v.  ScoUy  3  July  1834. 

'  WiUon»  v.  WiUoriy  Bee  v.  Wallace, 
ubi  tupra;  Thoirt  v.  TolqtUumn,  1686, 
M.  16,305,  16,308.  See  also  Cochrane  v. 
Black,  1  Feb.  1856,  17  D.  321  ;  Laird  v. 
Laird,  26  June  1855,  17  D.  984,  as  to 
the  principles  upon  which  the  aocounting 
is  to  be  made. 

*  Ludquhaim  v.  ffaddo,  M.  9504. 

>  M.  16,878  ;  but  see  Bee  v.  Wallace, 
M.  6012  (Kilkerran). 

•  Stair,  1,  6,  17. 

'  IfamUtan  v.  Wright,  18  Match  1889, 
1  D.  668 ;  reversed  2  Aug.  1842, 1  Bell, 
574,  592. 


«  MaxweU  v.  MaxweU,  1667,  M.  16,166. 

'  ffamiUon  v.  Wright,  tupra;  Bat  v. 

(Hasi,  1678,  M.  16,170  ;  OgUvie  v.  Xycm, 

1729,   M.    16,200  ;   S.  of  Crawford  v. 

Hepburn,  1767,  M.  16,208. 

1®  Wright  V.  Wright,  1712,  M.  16,198. 

^^  Murray  v.  Murray,  1710,  M.  9504. 

13  Corsan  v.  M'Chwan,  1736,  M.  9504. 

1'  Spreul  T.  Crawford,  1741,  Hlohies, 
•*  Trust,"  No.  1;  "Abjudication,"  No. 
30. 

i«  McDonald  v.  M'Qrigor,  1874,  1  IL 
817.  See  Chapter  LX.,  Section  IV. 
(Fraud  on  a  Power). 

»  OgUvit  V.  Lg<m,  1729,  M.  16,200. 
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And  where  a  truster  included  in  a  trust-disposition  of  his  estates  chaftbrlvii. 
an  acre  of  ground  which  did  not  belong  to  him,  and  the  trustee 
afterwards  obtained  a  gratuitous  conveyance  of  it  from  the  proper 
owner,  it  was  found  that  the  right  to  the  said  acre  of  ground 
accresced  to  the  beneficiary.^ 

1939.  The  liability  of  a  trustee  purchasing  debts  is  not  affected  Doctrine  not  to 
by  the  circumstance  of  the  trust  being  confined  to  any  special  exceptional  ^ 
description  of  property  ;*  or  of  the  debts  in  question  having  been  ^*"^- 
incurred  after  the  constitution  of  the  trust ;  or  of  the  purchase 

having  been  made  openly,  and  with  the  tacit  consent  of  the  bene- 
ficiary.^ It  would  seem  that,  in  the  case  under  consideration,  a 
trustee  purchasing  a  bond  would  not  be  entitled  to  use  diligence 
against  his  constituent  on  the  clause  of  registration,  even  to  the 
effect  of  obtaining  repayment  of  the  sum  advanced ;  ^  but  he  might 
recover  it  as  a  debt  by  ordinary  action,  or  might  take  credit  for  it 
in  his  accounts  as  money  advanced  to  the  trust.  In  this  view  of 
his  position,  there  seems  to  be  some  room  for  criticism  upon  the 
decision  in  the  sequel  of  Hamilton's  case,^  to  the  effect  that  the 
trustee  could  not  set  off  a  sum  of  £2000  which  he  had  paid  for 
his  constituent's  bond — the  subject  of  litigation — in  compensation 
of  his  constituent's  claim  for  the  expenses  of  the  action. 

1940.  It  is  interesting  to  observe  that  as  early  as  the  case  of  spmU  ▼. 
Spreuly  in  1741,®  a  very  correct  view  was  taken  of  the  nature  of  a      ^'     - 
constructive  trust.    The  defender  in  that  case  having  taken  upon 
himself  the  management  of  the  property  of  his  minor  relatives, 

and  having  during  the  subsistence  of  that  relation  purchased  an 
adjudication  over  one  portion  of  the  minor's  estate  and  taken  a 
gratuitous  disposition  to  another  part  of  it,  the  Lords  would  not 
entertain  a  declarator  of  trust  as  to  the  lands  disponed  in  fee- 
simple  (though  they  afterwards  reduced  the  conveyance) ;  but  as 
to  the  purchase  of  the  adjudications,  they  had  no  hesitation  in 
affirming  that  the  Statute  of  1696  did  not  apply.  The  distinction 
taken  by  President  Forbes  and  Lord  Amiston  did  not  depend 
altogether  on  the  circumstances  of  Spreul  being  a  negotiorum  gestor 
— for  an  express  trustee  would  equally  have  been  precluded  from 

1  Cbchrane   ▼.    Coekrane,     1782,    M.  ^  MaanceU  v.  MaxwH,  M.  16,166. 

16,889.      See  alflo   the  Aberdeen    case  '  Hamilton  v.    Wright,   1   Bell,  591, 

(notioed  eUewhere  in  oonneotion  with  pur-  592,  per  Lord  Brougluun. 

ctinnm  by  tarustees),  where  the  tnutees  *  Ibid. 

who  had,  in  breach  of  their  duty,  ao-  '  Wright's  7V<.,  v.  ffamiUon,  7  Dea 

qoized  the  mortified  estate  for  their  cor-  1843,  6  D.  185. 

poxtttioii,  were  made  to  surrender  not  only  ^Spreul   v.    Crawford,    1741,    Elch. 

the  lands,  but  the  salmon  fishings  per-  <* Trust,"  No.  1 ;  "Adjudication,"  No. 

tf^iiiwg  thereto,  which  they  had  obtained  30 ;  and  see  the  narrative  of  this  case  in 

in  gift  from  the  Crown,— ifa^i.  of  Aher-  MarshaU  v.  LjfoU,  18  Feb.  1859,  21  D. 

deen  v.  The  Ujwvertity,  23  Mm,  1877,  4  521. 
B.  48. 
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ties having 
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acquiring  debts  for  his  own  benefit — but  on  the  rule  by  which  the 
relation  of  a  constructive  trust  is  impressed  upon  all  transactions  by 
means  of  which  a  trustee  or  agent  is  enabled  to  gain  an  advantage 
at  the  expense  of  the  beneficiary  or  principal. 

1941.  An  agent  is  so  far  a  constructive  trustee  that  he  cannot 
use  his  lien  over  title-deeds  put*  into  his  hands  for  a  special  pur- 
pose for  the  purpose  of  enforcing  a  claim  arising  upon  a  previous 
transaction.  In  the  case  of  AUan  v.  Sowers}  certain  trustees, 
in  consideration  of  the  sum  of  £900,  assigned  to  the  defender  an 
heritable  bond  for  that  amount,  and  bectime  bound  for  the  punctual 
payment  of  the  interest  The  property  having  been  afterwards 
brought  to  sale,  Allan,  who  had  acted  as  agent  for  both  parties 
in  the  loan  transaction,  and  who  was  also  one  of  the  trustees, 
attempted  to  enforce  his  lien  against  the  property ;  but  it  was  held 
that  he  could  not  come  forward  in  his  professional  capacity,  or  use 
his  rights  acquired  in  that  character  to  defeat  the  security  on  the 
faith  of  which  he  had  invited  the  lender  to  advance  the  money .^ 
"  An  agent^"  said  Lord  Fullerton,  "  who  joins  in  bonds  containing 
an  assignation  to  the  title-deeds,  does  by  the  clearest  implication 
depart  from  any  claim  of  lien  on  these  title-deeds — a  claim  which 
can  be  urged  and  made  effectual  only  by  obstructing  the  creditor's 
rights  which  the  agent  has  bound  himself  to  fortify  and  make  good."' 

1942.  These  cases  are  closely  allied  to  the  rule  laid  down  by 
Lord  Corehouse  in  Wilson  v.  Lumsdaine,^  and  confirmed  by  sub- 
sequent decisions,^  that  an  agent  who  acts  for  both  parties  in  any 
onerous  transaction  is  not  at  liberty  to  retain  the  title-deeds  as 
against  one  of  those  parties  in  order  to  enforce  payment  of  an 
account  due  by  the  other.    The  principle,  as  stated  by  that  learned 
Judge,  is  that  **  where  a  man  acts  in  the  double  capacity  of  agent 
for  two  parties  having  opposite  interests,  like  a  borrower  and 
lender,  he  incurs  serious  responsibilities,  and  it  is  the  duty  of  the 
Court  to  see,  as  far  as  possible,  that  the  safety  of  one  or  other  of  his 
clients  is  not  thereby  compromised."®    Again,  in  the  case  of  Gfray 
V.  Wardrop  it  was  observed,  "  that  when  an  agent  undertakes  the 
solemn  duty  of  acting  for  both  lender  and  borrower,  he  must  never 
lose  sight  of  the  delicacy  of  his  position,  and  he  is  bound  to  make 

*  WiUon  V.  Lwn^datnej  29  June  1837, 
15  Sh.  1218.  In  MarshaU  v.  MolUvm,  7 
Deo.  1864,  8  Maoph.  191,  it  was  bald  ihmt 
a  party  who  had  obtained  possession  of  a 
deed  in  the  capacity  of  agent  for  another 
was  not  entitled  to  use  it  for  his  own  pur- 
poses, viz.,  for  the  puipose  of  oibtainiii^ 
himself  served  heir  to  his  father. 


^  Allan  V.  Sawert,  8  June  1842,  4  D. 
1856 ;  Inglis  v.  Moncri^,  7  Feb.  1851, 
18  D.  622. 

»  4  D.  1869. 

»  Inglis  V.  Moncri^,  18  D.  627. 

*  WilionY.  LumBdaine,  29  June  1887, 
15  Sh.  1211. 

'  Patenon  v.  Currie,  8  July  1846,  8 
D.  1005;  Gray  ▼.  Wardrop*$  Tn.^  21 
May  1851, 18  D.  968. 
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the  fullest  disclosure  to  the  lender  of  everything  that  can  affect  chaftbrlvii. 
the  security."  ^ 

1913.  The  rule  is  not  confined  to  the  case  of  a  lien  for  accounts  Doctrine  of 
incurred  prior  to  the  conveyance ;  it  frees  the  titles  from  all  claims  S?rt  Tp^ui 
against  the  lender  for  accounts  subsequently  incurred  by  the  ^  law-agent's 
borrower  to  his  agent,  provided-  the  bond  contains  a  clause  of 
delivery  of  writs.  In  Patersan  v.  Cuirie  it  was  observed  that 
after  the  transaction  was  completed  the  titles  remained  with  the 
agent  for  behoof  of  the  heritable  creditor;  though  whether  his 
happening  to  be  agent  for  both  parties  might  have  the  effect  of 
inducing  a  double  possession  might  be  doubted.^  Although  the 
borrower's  agent  should  enter  into  direct  communication  with  the 
lender,  he  is  not  bound  to  disclose  the  existence  of  a  lien  unless  he 
expressly  undertakes  the  duty  of  agent  for  both  parties.*  Where 
an  agent  in  a  loan  loses  his  lien  over  the  title-deeds,  by  neglecting 
to  make  it  a  matter  of  special  stipulation  with  the  lender,  the 
right  in  question  lapses  absolutely,  and  cannot  be  maintained  by 
the  trustee  on  the  agent's  sequestrated  estate.^ 

1944.  The  ordinary  obligation  to  produce  title-deeds  to  parties  Specialty  in 
interested  seems  to  be  more  a  matter  of  direct  stipulation  than  of  t^to  exhSlt 
implied  trust.    An  heritable  creditor  to  whom  writs  have   been  titles, 
assigned,  to  the  effect  of  maintaining  his  right,  is  not  entitled  to 
demand  a  loan  of  the  titles,  until  the  term  of  payment  has  arrived, 

even  to  enable  him  to  carry  through  an  assignment  of  the  security.^ 
And  it  is  doubtful  whether  a  creditor  to  whom  title-deeds  have 
been  delivered  as  an  additional  security  may  not  refuse  to  pro- 
duce them  to  the  proprietor,  except  upon  condition  of  repayment 
of  the  debt.^  The  tendency  of  the  decisions  is  to  support  the 
interest  of  the  party  in  possession  of  the  titles.^ 

1945.  In  Dalgleish  v.  Buchanan  ^  the  question  was  raised,  but  Constructive 
not  determined,  whether  a  tradesman  who  recovers  under  a  general  ^^^^^^ 
insurance  of  his  stock  in  trade,  &c.,  including  goods  "  in  trust  of  insurance, 
or  on  commission,"  was  bound  to  communicate  the  benefit  of  the 

policy  to  customers  whose  goods  were  destroyed  upon  his  premises, 
assuming  that  there  was  a  surplus  beyond  that  which  was  necessary 
to  compensate  his  individual  losses.    Lord  Ivory  doubted  whether 

^  13  D.  970,  per  Lord  President  Boyle.  ^  Malcolm  v.  CarmtcJiad^  9  March  1854, 

>  Paterson  v.  Ourrie,  8  July  1846,  8  16  D.  825 ;  2  Bell's  Com.  7th  ed.  ii.  37. 

D.  1010.  '  ffamiUon  v.  Brown,  Malcolm  v.  Car- 

»  Clarke  v.  Morrison,  29  Nov.  1837,  16  michad,  uhi  supra  ;  M'NeUl  v.  Elair^  17 

8h.  183.  Nov.  1836,  14  Sh.  14  ;  Dobie  y.  Scales,  19 

*  InglU  V.  Monerieff,  7  Feb.  1851,  18  May  1881,  9  Sh.  609 ;  Hobertson  v.  Black- 
D.  622,  wood's  Trs.,  10  July  1862, 1  Stuart,  1014. 

*  ffamOUm  v.  Brown,  15  May  1839,  1  *  Dalgleishy.  Bvehanan^  17  Jan.  1854, 
J>.  725.  16  D.  832. 
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oHAPTBBLvn.  the  iiiBurance  office  could  be  compelled  to  pay  the  surpluB  to  the 
policy-holder,  since  it  was  not  apparent  that  the  latter  had  any 
proper  insurable  interest  in  goods  in  trust  or  on  commission  in 
his  premises ;  but  thought  that,  if  the  company  did  pay  what  they 
were  not  bound  to  pay,  it  would  be  difficult  for  the  ovmer  of  the 
goods  to  establish  a  right  to  such  a  windfall.^     If  the  claim  in 
such  a  case  be  maintainable  at  all,  it  can  only  be  stated  on  the 
principle  of  constructive  trust  in  the  holder  of  the  policy  (the 
depositary),  as  putting  him  in  the  position  of  a  trustee  of  the  goods 
sent  by  customers  for  repair,  and  therefore  bound  to  communicate 
advantages  incident  to  the  relation. 
Duties  of  life-         1946.  A  liferentcr  may  be  considered  as  being  in  a  certain  sense 
trustee"©?  the  ^  trustee  of  the  property  for  the  fiar;  and  if  he  commit  waste,  as  by 
**«■.  unfair  leasing  or  exhaustion  of  the  subject,  he  will  be  liable  as  for 

a  breach  of  trust.  The  same  observation  may  be  made  in  relation 
to  heirs  of  entaiL*  "  I  conceive,"  said  Lord  Eedesdale,  "  one  can 
scarcely  put  the  situation  of  an  heir  of  entail  in  a  Scotch  entail, 
with  a  power  of  granting  leases,  in  a  higher  situation  than  a 
trustee.  If  you  consider  him  a  trustee  in  executing  that  power,  he 
should  so  execute  it  as  to  have  regard  to  the  interest  of  his 
successor.  ...  If  a  trustee  in  such  a  situation  had  granted 
leases  of  this  description,  though  they  were  really  to  the  prejudice 
of  the  succeeding  heir  of  entail,  does  it  follow  that  damages  can  be 
recovered  against  the  estate,  and  against  the  trustee,  who  has 
acted  without  an  intent  to  injure  the  succeeding  heir  of  entail  ?"^ 
But  his  Lordship,  as  well  as  Lord  Eldon,*  were  of  opinion  that  if 
leases  were  renewed  at  imreasonably  low  rent,  the  heir  would  be 
liable  in  damages.  Such  a  claim  would  not  readily  be  entertained 
where  no  grassum  was  taken;  and  weight  would  doubtless  be 
given  to  the  element  of  bona  fides, 

1  16  D.  387.  »  6  Pat  567. 

'  Marq,  of  Queen^terry  v.  Montffomerffi  ^  6  Pat.  577  ;  and  see  Mturkead  v. 

{Tinvald  case)  26  May  1820,  6  Pat  551.       Young,  13  Feb.  1858,  20  D.  592. 
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CHAPTBR  LTin. 


CHAPTER  LVIII. 

DECLARATION,  ACKNOWLEDGMENT,  AND  PROOF 

OF  TRUST. 


1.  Trusts  arising  under  ex  facie 
Absolute  Titlbs. 


2.  Proof  of  Trust,  in  what  cases 
limited  bt  the  Statute. 


1947.  A  trust  may  be  constituted  either  by  a  regular  trust-dis-  Trust  mav  be 
position  (wherein  the  granter  himself  declares  the  purposes,  either  dupositio/or 
expressly  or  by  reference  to  some  other  writing  under  his  hand),  ^»ck.boDd. 
or  by  an  ex  fade  absolute  disposition,  qualified  by  a  back-bond  or 
acknowledgment  of  trust  under  the  hand  of  the  trustee.    The  form 

of  a  disposition  which  is  ex  fade  a  trust  (called  a  trust-disposition 
and  settlement)  is  the  one  usually  employed  in  the  constitution  of 
testamentary  trusts  and  family  settlements.  The  form  of  an  ex 
fade  absolute  disposition  and  back-bond  is  more  frequently  resorted 
to  for  the  creation  of  trusts  inter  vivos  connected  with  the  manage- 
ment or  disincumbrance  of  the  trust  property,  or  the  extrication  of 
the  truster's  affairs.  This  form  has  the  advantage  of  enabling  the 
trustee  to  transact  with  third  parties  with  greater  facility,  and  to 
execute  conveyances  in  favour  of  purchasers  without  disclosing  the 
conditions  and  purposes  of  the  trust.  The  purchaser  is  not  bound 
by,  and  has  no  right  to  inquire  into,  conditions  which  do  not  enter 
the  record,  these  being  only  personally  binding  on  the  trustee.^ 
Therefore,  even  in  a  case  where  an  exfajde  absolute  disposition  bore 
to  be  granted  "  for  the  causes  and  considerations  mentioned  in  a 
back-bond,"  the  Coui't  refused  to  permit  an  inquiry  into  the  cause  of 
granting  at  the  instance  of  a  purchaser,  to  whom  part  of  the  estate 
had  been  feued  out.^  The  disadvantage  of  this  mode  of  constitution 
is  that  the  property  of  the  estate  passes  to  the  trustee,  and  is  liable 
to  be  carried  away  by  his  onerous  deed. 

1948.  Prior  to  the  passing  of  the  Act  1696,  the  opinion  of  the  Proof  of  trust 
Court  seems  to  have  fluctuated  a  good  deal  with  respect  to  legal  J^^"™®" 
evidence  in  questions  as  to  mandates  and  trusts  ;  and  in  the  case 

of  a  mandate  to  enter  into  such  contracts  as  might  be  pi*oved  'pri/ui 
de  jure,  the  same  sort  of  evidence  was  allowed  as  in  the  proof  of 

1  SamervaU  v.  Rec{feam,  1  June  1813,  '  Sdvfard  v.  Sheill,  12  Feb.  1848,  10 

1  Dow,  50,  5  Pat.  707,  revernng  M.  ''Per-      D.  685. 
Bonal  and  Beal,"  Appw  No.  8  ;  Burn$  t. 
Lawru^9  Trt^  7  July  1840,  2  D.  1348. 
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CHAPTBR  Lvm.  the  mandate  itself.^  A  practice  afterwards  crept  in  of  limiting 
the  proof  of  the  constitution  of  trusts  and  mandates  of  greater 
importance  to  writ  or  oath.*  This  rule  of  evidence  ultimately 
received  the  sanction  of  the  L^slature  as  regards  actions  of 
declarator  of  trust ;  but  as  to  questions  of  simple  mandate,  the 
Courts  have  reverted  to  the  ancient  practice,  and  accordingly  a 
mandate  to  purchase  heritable  property  may  be  proved  prcvi  de 
jure^  provided  the  title  has  not  been  taken  in  the  name  of  the 
mandatory  with  the  consent  of  his  constituent.* 

1949.  Although  in  theory  writing  is  not  required  to  the  con- 
stitution of  a  trust,  yet  the  Act  1696,  cap.  25,  by  limiting  the  proof 
of  trusts  to  writ  or  oath,  has,  unless  in  some  special  and  a  few  ex- 
ceptional cases,  made  writing  practically  essential.  This  Statute 
proceeds  on  the  narrative  that  the  entrusting  of  persons  without  a 
declaration  or  back-bond  of  trust  in  writing  was  an  occasion  of 
fraud,  and  of  many  pleas  and  contentions.  It  consists  of  two 
clauses.  By  the  second  clause,  with  which  we  are  alone  concerned, 
it  is  enacted,  ''  That  no  action  of  declarator  of  trust  shall  be  sus- 
tained as  to  any  deed  of  trust  made  for  hereafter,  except  upon 
a  declaration  or  back-bond  of  trust,  lawfully  subscribed  by  the 
pei*8on  alleged  to  be  the  trustee,  and  against  whom,  or  his  heirs 
or  assignees,  the  declarator  shall  be  intended,  or  unless  the  same 
be  referred  to  the  oath  of  the  party  simplicUer" 


SECTION  I. 


Trusts  arising  under  ex  facie  Absolute  Titles. 


Distinction  be-  1960.  (1.)  The  kind  of  trusts  referred  to  in  the  Act  1696  are 
abaoiute  utJT  ^^  general  such  as  are  constituted  by  ex  facie  absolute  disposition, 
anddisiwsition  The  Statute  covers  the  case  where  the  property  in  its  inception  is 
taken  in  the  name  of  a  person  alleged  to  be  a  trustee.  This  has 
been  decided  with  reference  to  patent  rights,*  and  the  decision 


for  purposes  to 
be  (teclared. 


1  1  Bell's  Com.  7th  ed.  i.  32.  Tait  on 
Evidence,  p.  299  ;  Dickson  on  Evidence, 
§§  567,  573  ;  cases  in  M.  Diet.  p.  12,397. 

^  Stair,  1,  12,  17,  and  cases  there 
dted ;  and  see  cases  in  Br.  Syn.  2577- 
2581. 

»  Tvoeedie  v.  Loch,  5  Br.  Sup.  630 ; 
Alison  V.  Alisons,  Maucwdl  v.  Maxwdi, 
id.  pag.  ;  Maclean  v.  Richardson,  1  July 
1834,  12  Sh.  869,  per  Lord  President 
Hope. 

«  Alison  ▼.  Alison,  1771,  M.  12,760. 


^  Laird  and  Co,  v.  Laird  and  Ruther- 
ford, 1884,  12  R.  294.  In  Forrester  v. 
Robson*s  Trs.,  a  case  relating  to  a  policy 
of  assurance  taken  in  the  name  of  a 
partner,  but  alleged  to  be  the  property  of 
the  firm,  the  Statute  was,  by  a  majority 
of  the  Judges  who  considered  the  case, 
held  not  to  apply,  on  the  ground  that  the 
case  was  one  of  partnership^  not  of  trust. 
Considering  the  interpretation  that  bad 
been  given  to  the  Statute  in  previouB 
cases,  the  distinction  ii  somewhat  thin. 
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would  seem  to  be  applicable  to  the  case  of  an  allotment  of  shares^  chafpkb  Lvm. 
though  of  course,  in  a  question  with  creditors,  written  evidence, 
whether  for  or  against  the  trust,  would  not  be  conclusive.^  The 
Statute  does  not  apply  to  settlements  of  property  bearing  to  be  in 
trust  for  purposes  to  be  afterwards  declared,  and  still  less  to  settle- 
ments containing  in  gremio  the  conditions  of  the  conveyance.'  In 
the  class  of  trusts  to  which  its  provisions  are  applicable,  the 
truster  places  the  property  exjigura  ve^^lorum  at  the  absolute  dis- 
posal of  the  trustee,  the  limitations  on  the  estate  of  the  trustee 
being  contained  in  the  back-bond.  In  the  case  of  a  disposition  ex 
fade  in  trust,  the  trustee  is  not  considered  to  have  any  beneficial 
interest,  insomuch  that,  even  where  the  purposes  remain  undis- 
closed, he  is  in  the  position  of  a  depositary  taking  the  estate  as  a 
simple  trust  for  the  use  of  the  granter  and  his  heirs. 

1951.  In  the  case  of  ForsyiKs  Trtistees  v.  M'Lean^  an  attempt  incompetent  to 
was  made  to  prove  a  legatum  liberationis  by  the  oath  of  a  testa-  dLponee^ 
mentary  trustee  as  a  defence  to  an  action  at  his  instance  for  pay-  J^roTofa^ 
ment  of  a  debt  of  £100.    But  the  notion  of  applying  the  principle  w  tmst. 

of  the  Statute  of  1696  to  express  trusts  was  very  emphatically 
disaffirmed.  "  The  proposal  here,"  said  Lord  Colonsay,  "  is  to  prove 
by  the  oath  of  one  trustee  that  he  received  instructions  by  the 
truster  to  pay  over  part  of  the  estate  in  the  face  of  the  written 
deed — to  prove  by  one  of  a  body  of  trustees  that  the  truster  told 
him  verbally  that  the  estate  was  not  to  be  applied  in  terms  of  the 
deed,  but  in  some  other  way.  I  cannot  sustain  the  competency  of 
such  a  reference."  *  In  this  case  the  Judges  were  of  opinion  that 
the  alleged  direction  could  not  receive  effect  even  as  a  nuncupative 
l^acy  to  the  extent  to  which  such  legacies  are  admissible,  because 
it  related  to  a  specific  subject.  But  it  would  seem  that  a  bequest 
of  a  sum  of  money,  when  the  claim  is  restricted  to  £8:6:8,  may 
be  proved  (as  a  nuncupative  legacy)  by  the  judicial  admission  of 
the  executors.^ 

1952.  The  case  of  Hannah,^  which  is  not  touched  by  the  Secua,  where 
decision  in  ForsyiKs  Trustees  v.  WLean,  imports  that  a  reference  iSduaiyin. ^ 

terest. 

and  it  wiU  be   neoeflsarj  hereafter    to  Trasts,   9th  ed.   p,   64).     Some  of   the 

oooaider   what  is  the  true  criterion  of  English  oases  as  to  the  kind  of  evidence 

tmst  in  the  sense  of  the  Act  of  1696  adausaible  under  the  Statute  wiU  be  after- 

(1895,  2  R.  755).  wards  noticed. 

1   Wallace  v.  Sharp,  1886,  12  R.  687.  »  PortytKz  Trt,  v.   M'Lean^  18  Jan. 

s  As  by  the  terms    of   the    English  1864,  16  D.  848. 

Statute  of  Frauds  (29  Car.  n.,  cap.  8,  §  «  16  D.  846. 

7)  trusts  are  not  necessarily  to  be  declared  "  Kdiy  v.  Kdly,  8  March  1861,  23  D. 

in  writing,  but  only  to  be  "manifested  703. 

and  proved,"  it  ii  h^d  that  a  subsequent  '  Rannah't  Legatef  v.  Ovthrie^  1788, 

acknowledgment  by  the  trustee  is  suffi-  M.  3887.     See  also  Montgomerie^z  Exrt, 

cient  to  rear  up  the  trust  (Lewin  on  Petrs.,  7  Feb.  1811,  F.G, 
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Whether  re- 
sulting inte- 
rest may  be 
defeated  by 
parole  eTi- 
dence. 


Specialty  in 
the  case  of  a 
disposition 
which  is  ex 
facie  absolnte. 


may  be  made  to  the  oath  of  an  executor  who  is  also  universal  or 
residuary  l^atee  to  establish  a  trust  for  payment  of  l^acies.  The 
principle  of  the  decision  seems  to  be  that  a  trust  may  be  engrafted 
on  the  beneficiary  interest  As  the  oath  of  the  residuary  legatee, 
if  affirmative  to  the  reference,  would  not  militate  e^nst  any 
interest  other  than  his  own,  such  a  reference  is  not  open  to  those 
objections  which  exclude  its  application  to  the  case  of  executors 
in  trust.  In  the  case  of  Murray  v.  Laivrie's  Trustees}  the  subject 
of  the  reference  was  neither  a  trust  nor  a  legacy,  but  the  subsis- 
tence of  a  debt  due  by  the  truster.  This  case,  which  is  at  all 
events  somewhat  shaken  by  the  observations  in  the  case  of  ForsjftKs 
Trustees  v.  McLean,  does  not  affect  the  argument  on  the  present 
question. 

1953.  Where  a  testator  dispones  an  estate  to  persons  as  trus- 
tees, but  no  trusts  aie  declared  by  the  disposition,  so  that  a 
beneficial  interest  would,  upon  the  face  of  the  instrument,  result 
to  the  heir-at-law  or  next  of  kin,  it  may  be  asked  whether  it  would 
be  competent  to  prove  a  parole  declaration  of  the  purposes  of  the 
trust  by  the  evidence  of  the  trusteea  Mr.  Lewin  has  discussed 
this  question  very  fully  with  reference  to  the  terms  of  the  English 
Statutes  regulating  the  authentication  of  trusts  and  wills,^  and  he 
expresses  an  opinion  that,  where  a  trust  results  upon  the  face  of  a 
will,  such  verbal  communings,  even  when  amounting  to  a  promise 
on  the  part  of  the  devisee  to  execute  a  certain  trust,  are  not  a 
sufficient  ground  for  executing  a  trust  as  against  the  heir-at-law. 
In  Scotland  the  question  has  not  yet  been  resolved  by  decision. 

1954.  Supposing  the  conveyance  to  be  ex  fade  absolute,  and  a 
declarator  of  trust  to  be  raised  at  the  instance  of  the  heirs,  there 
can  be  little  doubt  that  these  parties  would  be  bound  by  the  trust 
purposes  specified  in  the  oath  or  written  acknowledgment  of  the 
trustee.  But  where  the  disposition  is  exfctde  in  trust,  though  for 
purposes  not  declared,  it  would  rather  seem  that  the  death  of  the 
truster,  without  leaving  specific  directions,  raises  a  presumption  of 
intestacy,  and  vests  an  absolute  and  indefeasible  interest  in  his 
legal  representatives.  The  opposite  view  would  be  inconsistent 
with  the  principle  which  requires  testamentary  settlements  to  be 
made  in  writing.'  It  is  clear  that  in  the  case  supposed  a  verbal 
purpose  of  trust  could  not  be  made  to  affect  heritage ;  and,  even  as 
regards  moveables,  it  is  difficult  to  distinguish  a  verbal  purpose 
from  the  case  of  a  nuncupative  will.  Supposing  such  evidence  to 
be  admissible,  a  dishonest  trustee  might  swear  that  the  direction 


^  Mvnrwy  ▼.  Lawrii%  Trt,y  2  March 
1827,  6  Sh.  515,  N.E.  484. 


>  Lewin  on  Tnista,  9th  ed.  p.  59. 
SfMOi  ▼.  Taylor,  1749,  M.  8594. 
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was  to  hold  the  property,  or  a  portion  of  it,  in  trust  for  himself,  chaptbb  lvui. 
and  would  thus  commit  a  fraud  with  impunity. 

1965.  In  the  exceptional  case  of  trustees  and  executors  being  Same  qnestion, 
also  the  next  of  kin  the  danger  referred  to  does  not  arise  ;  and  the  hl/the  result- 
case  of  Hannah}  already  referred  to,  lends  some  support  to  the  ^^I^^J^* " 
doctrine  that  such  trustees  might  be  compelled,  under  an  oath  of 
reference,  to  disclose  the  trust  purposes  which  had  been  verbally 
communicated  to  them.    Assuming  the  competency  of  such  a 
reference,  it  does  not  follow  that  those  purposes  would  be  given 
effect  to  if  they  were  of  a  testamentary  character.    On  principle, 
such  declarations  ought  perhaps  to  be  regarded  rather  as  expres- 
sions of  a  floating  intention,  which  is  not  intended  to  be  final  until 
it  is  reduced  to  writing. 

1956.  (2.)  As  the  Statute  of  1696  is  applicable  in  terminis  only  whether  the 
to  actions  relating  « to  any  deed  of  trust,"  its  operation  will  not  be  jJ^'J^uiUug'S- 
extended  to  those  trusts  which  have  their  origin  not  in  the  act  of  ^f?^  ^"^•'f 

titles  taken  in 

the  granter,  but  in  the  conduct  of  the  grantee.  Professor  Bell  the  name  of  a 
seems  to  have  thought  that  the  effect  of  the  later  decisions  relative  **™°8er- 
to  titles  taken  in  the  name  of  an  agent  or  mandatory  was  to  do 
away  with  the  exception  in  favour  of  resulting  trusts  altogether, 
contrary  to  his  own  view  of  the  Statute.*  Upon  this  opinion  Mr. 
Dickson  '  justly  observes  that  this  view  of  the  learned  author  is  not 
supported  by  the  authorities  (Alison  v.  Alison  and  Duggan  v.  Wight) 
which  he  cites.  And  it  follows  from  the  opinion  of  Lord  Colonsay 
in  Lechie}  and  that  of  the  Judges  of  the  Second  Division  in  the  case 
of  Marshall,^  that  the  case  of  Duggan^  although  a  binding  authority, 
is  not  to  be  considered  as  overruling  the  earlier  cases,  which  establish 
the  doctrine  that  a  party  putting  himself  in  the  position  of  a 
trustee  by  his  own  act  may  have  the  trust  proved  against  him  by 
parole  evidence. 

1957.  In  the  case  of  Sprevl^  the  alleged  trustee  was  in  the  Case  of  a 
situation  of  a  negotiorum  gestor  or  pro  ttUor,  who  took  upon  himself  J^Jl^^*" 
the  management  of  property  belonging  to  a  minor  without  legal 
authority.     While  acting  in  this  capacity  he  purchased  certain 
adjudications  affecting  the  property,  and  the  point  decided  was 

that  the  purchase  must  be  held  to  have  been  made  for  the  minor's 
benefit     This  decision  might  have  been  rested  on  the  principle 

^  ffannah"$  Legatee*  ▼.  ChOhrie,  1788,  '^  Marshaa  v.  Lydl,  18  Feb.  1869,  21 

M.  3837.  D.  514. 

>  BeU's  Fr.  g  1994,  1  (6th  ed.  g  1995) ;  •  Spreul  v.  Crawford,  1741,  Elchies, 

GouL  7th  ed.  L  32  ;  £nk.  3,  8,  84.  "  Tnut,"  No.  1.    See  a  narratiTe  of  thk 

'  Dickson  on  Evidence,  §  676.  case  in  the  opinion  of  Lord  J.-C.  Inglis 

«  Leckie  v.  Leehie,  21  Nov.  1854,  17  in  Marahairi  case,  21  D.  521 ;  Crawford 

P.  81.  V.  Crawford,  1739,  Elchiee,  "Trust,"  No. 

8  :  Sinclair  ▼.  MaaweO,  1708,  M.  16,186. 
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CHAPTBB  lvhl  that  no  person  occupying  a  fiduciary  situation  can  enter  into  a 
contract  of  profit  affecting  the  trust  property.  But  it  appears  that 
the  Court  viewed  the  transaction  in  the  light  of  a  trust  for  the 
minor,  created  by  the  act  of  the  trustee  himself ;  and  on  this  view 
of  th^  character  of  the  transaction  they  held  the  trust  to  be  capable 
of  proof  by  evidence  prcmt  dejure. 
Modem  cases.  1958.  The  case  of  Tweedie  v.  Zoch^  was  an  action  against  a 
law-agent  who  had  purchased  lands  at  a  judicial  sale  on  the  em- 
ployment of  the  pursuer,  and  had  taken  the  title  in  his  own  name. 
The  Court  allowed  a  proof  of  the  pursuer's  averments,  but  after- 
wards assoilzied  the  defender  on  consideration  of  the  evidence.  In 
the  cases  of  Maxwdl  v.  Maxwell  and  Steven's  Trustees  v.  Fraser, 
where  in  somewhat  similar  circumstances  the  pursuer  succeeded 
in  proving  his  case,  a  decree  of  denuding  was  pronounced.*  On 
similar  principles  it  has  been  held  that  if  a  purchaser  of  scrip 
from  the  original  allottee  neglects  to  have  the  transaction  entered, 
and  the  shares  are  in  consequence  registered  in  the  name  of  the 
seller,  the  purchaser  may  vindicate  his  resulting  interest  in  the 
shares  by  proving  the  sale.* 
Parole  ej^  1959.  In  the  cases  above  mentioned  the  trust  was  constituted 

missibie  where  by  the  act  of  the  trustee,  without  the  authority  of  the  owner  of  the 
with  ttie^pur-  subject.  In  other  cases,  in  which  there  was  evidence  of  a  verbal 
senT^^  ^^  agreement  or  consent  that  the  title  should  be  taken  in  the  name  of 
an  alleged  trustee,  the  rule  of  the  Statute  was  applied,  on  the 
principle  that  in  such  transactions  the  trust  was  created  by  the 
act  of  the  purchaser  himself.  The  distinction  is  thus  stated  by 
Lord  Glenlee  in  the  case  of  Mackay :  *  "  When  it  is  agreed  that 
rights  have  been  taken  as  the  parties  intended,  but  it  is  averred 
that  this  was  done  in  trust,  the  Act  applies.  But  when  it  is 
alleged  that  the  defender  was  employed  to  buy  for  one  party,  and 
took  titles  in  the  name  of  another,  that  is  a  totally  different  case, 
and,  no  doubt,  proof  prout  de  Jure  might  be  allowed.  In  an 
unreported  case,  Bv/ms  v.  Morrisoriy  that  species  fdcti  actually 
occurred.'*  ^  The  case  of  Duygan  v.  Wight  ®  is  the  leading  authority 
with  reference  to  purchases  taken  in  the  name  of  an  agent  with 
the  consent  of  his  constituent.  In  this  case  the  purchaser  was  a 
Eoman  Catholic, — a  circumstance  which  at  the  time  disqualified 

^  Tweedie  ▼.  Loch,  5  Br.  Sup.  680.  ^  7  Sh.  702  ;  see  ako  Skene  v.  JfomMy, 

<  Maxfwdi  V.  Maxwdi,  5  Br.  Sup.  630  ;  1665,  M.  5684 ;  OorbeU  ▼.  DougUu,  1808, 

Steven's  Trs.  v.  Fraser,  8  March  1886, 14  Hume,  846  ;   Bo8wU  v.  SelMff,  1811, 

Sh.  676  ;  Ck>rbeU  v.  Douglas,  infra,  Hume,  850  ;  Mudie  v.  Ouditertony,  1766, 

«  Lavder  v.  Orr,  26  May  1868,  15  D.  M.  12,403. 

670.  «  Duggan  v.  Wight,  1797,  M.  12,761, 

^  Mackay  v.  Ambroae,  4  June  1829,  7  3  Pat  610 ;  see  Pant  Mawr  Quarry  Oo. 

Sh.  699,  1  D.  &  And.  125.  v.  Fleming,  1888,  10  K  467. 
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him  from  acquiring  heritable  property ;  and  it  was  agreed  that  the  oHAPTBBLvm. 

titles  should  be  taken  in  the  name  of  Mr.  Wight,  his  agent.    The 

Court,  after  some  conflict  of  opinion,  determined  that  the  proof 

should  be  limited  to  writ  or  oath;  and  the  interlocutor  was  affirmed 

by  the  House  of  Lords,  on  the  ground  that  the  case  fell  within  the 

rule  of  the  Statute. 

1960.  The  cose  of  Marshall  ^  was  similar  in  its  circumstances  in  what  cases 
to  that  of  Duggan;  smd  it  is  important  to  notice  that,  while  the  given  by 
Court  refused  to  grant  relief  to  the  purchaser  in  an  action  of '^°^*^°'** 
declarator  of  trusty  an  opinion  was  intimated  that  redress  might 

be  obtained  in  an  action  of  a  different  description,  founded  upon 
the  facts  which  were  in  evidence.^  The  purchasers  in  this  case 
were  the  Presbytery  of  Paisley.  The  property  acquired  was  the 
superiority  of  a  church  belonging  to  that  body ;  and  the  arrange- 
ment was  that  the  purchase  should  be  made  by  the  agent  for  the 
Presbytery,  and  that  the  title  was  to  be  completed  as  soon  as  the 
Presbytery  were  in  a  position  to  pay  the  balance  of  the  price.  In 
the  meantime,  Mr.  Marshall,  the  agent  for  the  Presbytery,  to 
complete  the  purchase,  borrowed  a  sum  of  money  from  a  friend,  in 
whose  name  a  disposition  was  taken,  subject  to  an  obligation,  not 
by  the  disponee,  but  by  Mr.  Marshall  for  his  behoof,  **  to  grant  when 
required  the  necessary  conveyance  in  favour  of  the  trustees  for  the 
church,  or  parties  to  be  named  by  them,  at  their  expense."  On  the 
death  of  the  disponee  an  action  of  declarator  of  trust  was  instituted 
against  his  heir,  who  refused  to  denude,  alleging  that  he  held  the 
property  in  security  of  previous  advances  made  by  his  ancestor 
to  Marshall.  The  Court  found  that  the  right  of  the  Presbytery 
as  beneficiaries  could  only  be  established  by  writ  or  oath,  and  in 
default  of  such  proof  assoilzied  the  defender.  Assuming  that 
Marshall  acted  as  the  agent  of  the  Presbytery,  and  that  he  had 
authority  from  that  body  to  take  the  title  in  the  name  of  a  third 
party,  there  can  be  no  doubt  that  the  decision  was  in  accordance 
with  precedent  If  the  case  had  been  that  the  agent  exceeded  his 
powers,  the  title  might  have  been  cut  down  ;  but  the  form  of  action 
in  such  a  case  would  be  reduction,  and  not  declarator  of  trust. 

1961.  (3.)  An  action  for  the  specific  recovery  of  property  may  Proof  of  trust 
be  established  by  other  evidence  than  that  of  writ  or  oath,  where  utent^rtner- 
the  relation  subsisting  between  the  pursuer  and  defender,  though  «***?• 

of  a  fiduciaty  nature,  is  capable  of  being  referred  to  contract.    This 
18  the  principle  of  the  decisions  in  actions  between  partners,  and  in 

^  MarthaU  v.  Lydly  18  Feb.  1859,  21  terms  applicable  only  to  actions  of  de- 

I>.  514.  daratoroftrutt,  QeeCuUeny.AnstnUher, 

s  21  D.  521,  per  Lord  Jiutice-Glerk  18  Feb.  1856, 18  D.  592  ;  10  March  1857, 

The  rtatatoty  reetrictioD  ia  in  its  19  D.  674. 
VOL.  U,  U  2 
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cHAFTiB  Lvm.  8om6  of  the  cases  relatiDg  to  titles  in  security.  For  example,  where 
shares  in  a  joint  stock  company  have  been  entered  in  the  register 
of  shareholders  as  the  property  of  another  person,  whether  with  the 
intention  of  creating  a  security  or  with  the  view  of  obviating  objec- 
tions to  the  admission  of  the  real  owner  as  a  partner,  the  trust  has 
been  held  to  be  capable  of  proof  by  parole  evidence.^  Money  de- 
posited in  bank,^  or  invested  in  heritage  or  on  real  security,'  by  a 
partner  in  his  own  name,  may,  if  proved  to  be  truly  the  property 
of  the  partnership,  be  recovered  by  the  company,  even  in  a  question 
with  the  heirs  of  the  partner  making  the  deposit  And  where  a 
lease  was  taken  in  the  joint  names  of  two  individuals,  it  was  held 
competent  to  prove  by  parole  evidence  that  the  crop  and  stocking 
belonged  exclusively  to  one  of  them.^  The  same  principle  was 
applied  in  the  case  of  Knox  v.  Martin}  Martin,  one  of  the  part- 
ners of  Cochrane  and  Company,  made  payment  of  a  debt  due  by 
his  copartner  Knox,  and  took  an  assignation  to  the  decree  in  his 
own  name,  on  which  he  afterwards  proceeded  to  raise  diligence.  A 
suspension  of  the  charge  was  brought,  on  the  ground  that,  although 
the  assignation  was  taken  in  Martin's  name,  the  money  had  been 
paid  out  of  the  funds  of  the  company,  and  the  sum  entered  to  the 
debit  of  the  suspender  in  the  company's  books.  The  Court  found 
the  reasons  of  suspension  proved  by  entries  in  the  books  of  the 
company,  made  by  their  bookkeeper  under  the  charger's  direction. 
Where  the  ground  of  action  is  that  the  business  is  itself  a  trust 
for  the  use  of  latent  partners,  the  proof  must  be  of  the  nature 
required  by  the  Statute.® 
Piroof  of  ^ost  1962.  (4.)  Among  the  decisions  relating  to  security  contracts, 
assignmont  the  first  in  Order  are  the  Marquis  of  QtLeenAerry'a  case  and  Lind- 
tion^ofCTeating  ^V  ^'  Barmcotte?     In  the  former,  the  question  related  to  the  pro- 

a  secnrity. 

^  Hume  V.  Middlemasi,  17  Nov.  1836,  lease,  in  Seth  v.  ffain,  14  July  1866,  17 

15  Sh.  30 ;  and  see  Stirling  v.  Stirling  and  D.  1117,  and  M*  Vean  v.  M'  Vean,  4  Jane 

Rdbertwn,  6  July  1822,  1  Sh.  230,  N.E.  1864,  2  Macph.  1150. 

218.  7  Lindaay  v.  BarmeoUe,  19  Feb.  1851, 

"  Baptitt  Churches  v.  Taylor,  17  June  18  D.  718  ;  M.  of  Qutentbeny  v.  SeoUitk 

1841,  3  D.  1080.  Union  Ins.  Co,,  8  Mait^  1842, 1  Bell,  188, 

'  Macfariane  v.  Fisher,  23  May  1837,  affirming  1  D.  1203  ;  National  Bank  t. 

15  Sh.  978  ;  Denniitoun  v.  Newbigging,  2  Forbes,  8  Dec.  1858,  21  D.  79.     See  as  to 

Dec.  1829,  8  Sh.  168.  assignment  of  leaseB,  Beid  v.  Ly<m,  16 

*  Kilpatrick  v.   Kilpatriek,   27    Nov.  June  1832,  6  W.  &S.  114,  affirming  8  Sh. 

1841,  4  D.  109.     See  also  DingwaU  v.  789 ;  Walker^s  Exrs.  v.  Low,  14  Nov.  1833, 

M'ComlM,  6  June  1822,  1  Sh.  463,  N.E.  12  Sh.  44  ;  Seth  v.  Hain,  14  July  1866, 

431,  and  cases  infra  (note  7).  17  D.  1117.     As  to  dispositionB  of  land, 

«  Knox  V.  MaHin,  12  Feb.  1860,  12  J2o6ert»o»  v.  Z)h^,  14  Jan.  1840,  2  D.  279  ; 

D.  719.  M'LeOand  v.  Bank  of  SoaO/trnd,  27  Feb. 

«  Cu^rrer  v.  Dickson,  11  July  1857,  19  1857,  19  D.  574  ;  Leekie  v.  Leckie,  infra  ; 

D.  991.     The  rule  was  found  to  apply  to  Hawarden  v.  XhuUop,  31  May  1861, 23  D. 

the  case  of  an  alleged  Utent  interest  in  a  923.     As  to  delivery  orders,  &a,  ffamil- 
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perty  of  policies  of  insurance  which  were  efTected  by  the  claimant's  ohapter  Lvm. 
smcestor,  and  which  had  been  assigned  to  the  company  as  collateral 
security  for  advances.  The  Court  had  no  difficulty  in  holding  that 
in  such  circumstances  a  resulting  trust  might  be  established  inde- 
pendently of  the  Statute  1696.  In  Lindsay's  case  Lord  Guning- 
hame  observed :  "  I  agree  with  Lord  Mackenzie  in  holding  that 
this  is  not  a  proper  trust,  to  which  the  reclaimer  endeavours  to 
assimilate  it  for  the  purpose  of  limiting  the  proof.  The  present 
was  from  the  first  a  case  of  joint  obligation  rather  than  of  trust. 
In  cases  of  the  former  class,  it  is  always  competent  to  prove  by 
facts,  or  even  in  part  by  parole,  for  whose  behoof  the  transaction 
has  been  entered  into."^  In  Hamilton's  Executors  v.  Hope  the 
pursuer's  ancestor  had  assigned  all  his  furniture  and  moveable 
effects  to  a  trustee,  ostensibly  in  security  of  debt,  but  in  reality  to 
protect  the  property  from  diligence.  In  an  action  of  denuding, 
instituted  against  the  executors-creditors  of  the  trustee,  the  Court 
found  that  the  existence  of  debt  was  not  sufficiently  proved,  and 
decerned  for  payment  of  the  proceeds  of  the  property  to  the 
truster's  representatives.* 

1963.  The  law  of  evidence  with  reference  to  securities  con- case  of  a  gene- 
ceived  in  the  form  of  ex  fade  absolute  dispositions  was  the  subject  ^  foSJ^of  ^ 
of  considered  judgments  in  the  three  cases  of  Leckie,  Walker^  and  f^  absolute 
il^CldUmd?    Such  dispositions  are  frequently  used  for  the  purpose 

of  creating  indefinite  securities  for  future  advances,  the  intention 
being  to  confer  upon  the  disponee  all  the  rights  of  an  absolute 
proprietor,  subject  to  no  other  condition  than  that  of  an  obligation 
to  denude  on  repayment  of  advances.  In  such  a  case  it  has  been 
laid  down  that  the  debtor  has  no  ground  of  action  for  restricting 
the  security  to  a  trust,  even  though  by  agreement  he  has  an 
interest  in  the  reversion  of  his  estate.  His  right  is  simply  a  per- 
sonal and  contingent  right  to  demantl  a  reconveyance  on  payment 
of  all  advances  made  subsequent  to  the  disposition.^ 

1964.  In  the  case  of  Walker  v.  Buchanan,  Kennedy,  and  Co,,  in  Rights  of  a 
which  it  was  alleged  that  the  debt  had  been  extinguished  by  intro-  ^^l^t? 
missions  with  an  annuity  conveyed  by  ex  fade  absolute  assignation,  accounting, 
the  Court  found  that  the  defenders  were  bound  to  hold  count  and 
reckoning,  on  the  footing  that  the  assignation  was  a  deed  in  security. 

tonv.  Wettem  Bamk,  18  Dec  1856, 19  D.  >  LechU  ▼.  Lechie,  21  Nov.  1854,  17 

152;  Hamilton* »  Exr%,  v.  Hope,  iiyfra;  D.  77,  81;  Walker  v.  JBuckananyKervnedyi 

Ben's  Pr.  §  1867.  and  Co,,  infra. 

1  Id  D.  725.     See  SmoUeU  v.  BeU,  «  M'OleUand  v.  Bank  of  SeoOand,  27 

1798,   M.   12,854,  referred  to  by  Lord  Feb.  1857,  19  D.  574 ;  Brougk  v.  JoUy, 

Oimiiigfaaine,  nipra.  1798,  M.  2585 ;  and  see  cases  cited  in 

<  BamUian'a  Bjort,  ▼.  Hope,  26  March  JUAertton  v.   Duff,  14  Jan.  1840,  2  D. 

1858,  15  D.  595.  279. 
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Whether  an  €X 
fadt  absolute 
disposition 
secures  past 
advances. 


Proof  of  trust 
in  action  laid 
on  fraud  lead- 
ing to  the 
tnnsaction. 


Frand  on  an 
interest  in  a 
succession. 


The  case  was  complicated  by  the  all^ation  that  a  back-letter, 
granted  at  the  date  of  the  assignation,  had  been  accidentally 
destroyed ;  the  defender,  on  the  other  hand,  maintaining  that  the 
letter  had  been  given  up  with  the  intention  of  converting  the 
security  into  an  absolute  assignation.  The  judgment  of  the  majority 
of  the  Court,  as  delivered  by  Lord  Ivory,  proceeded  very  much  on 
the  nature  of  the  transaction  as  admitted  by  the  defender,  which, 
as  the  Court  held,  conferred  an  equitable  right  of  reversion  on  the 
pursuer.^ . 

1965.  It  is  considered  to  be  a  doubtful  point  whether  an  txffuAt 
absolute  disposition,  proved  to  be  granted  in  security  of  future 
advances,  can  be  made  available  as  a  security  for  sums  advanced 
by  the  creditor  prior  to  the  date  of  the  disposition  without  a 
special  stipulation  to  that  effect.' 

1966.  (5.)  Fraud  in  the  constitution  of  the  trust  will  also  take 
the  case  out  of  the  rule  of  the  Statute.  ''  It  seems  almost  un- 
necessary," said  Lord  Justice-Clerk  Inglis  in  the  case  of  Marshall 
V.  LyM^  "  to  add,  that  while  fraud  in  the  constitution  of  the  title 
will  form  a  good  ground,  not  for  a  declarator  of  trust,  but  for  an 
action  of  reduction,  and  may  be  proved  protU  de  jure,  fraud  which 
consists  merely  in  denying  the  existence  of  the  trust  alleged  will 
not  prevent  the  operation  of  the  Statute ;  for  every  trustee  who 
denies  the  existence  of  the  trust  is  necessarily  guilty  of  fraud." 
The  distinction  is  also  pointedly  expressed  by  the  same  Judge  in 
the  important  case  of  Tennent,^  with  reference  to  the  allegation 
that  the  deed  under  reduction  was  not  intended  to  be  acted  on, 
but  was  only  a  form  to  be  shown  to  creditors.  The  case  of  a  man- 
datory fraudulently  appropriating  the  property  of  his  constituent 
is  an  instance  in  point. 

1967.  In  addition  to  the  decisions  to  be  immediately  noticed 
having  relation  to  the  interests  of  third  parties,  reference  may  be 
made  to  a  case  ^  where  a  widower  alleged  that  money  deposited  in 
bank  in  the  name  of  his  wife's  sister  belonged  to  his  wife.  In  this 
case  the  Court  allowed  a  proof  before  answer,  being  of  opinion 
that,  as  there  were  averments  of  a  conspiracy  between  the  wife,  her 
mother,  and  her  sister  to  defeat  the  husband's  jvs  marUi,  the  Act 
1696  did  not  apply.  The  fact  that  a  deed  of  conveyance  contains 
a  false  narrative  of  a  price  paid,  when  it  is  in  reality  a  gratuitous 
deed,  does  not  create  such  a  presumption  of  fraud  as  will  entitle 
the  granter  to  a  proof  at  large  in  an  action  of  declarator  of  trust.^ 


^  Walker  ▼.  Bu^ananf  Kennedy^  and 
Co,,  11  Dec  1857,  20  D.  259,  263.  See 
also  Thomson  v.  Lindtap,  1873,  1  R.  65. 

>  Rdbertwn  v.  Duff,  14  Jan.  1840, 2  D. 
279. 

»  21  D.  621, 


^  TmnerU  v.  TennerWs  Tn^  1868,  6 
Macph.  840,  at  p.  876. 

*  Harper  v.  ffume,  16  Jnlj  1850,  22 
Jnr.  577. 

^  ChaUnen  ▼.  Ckalmen,  13  June  184fi, 
7  D.  865, 
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1968.  Mr.  Dickson  ^  lays  down,  on  the  authority  of  Forsyth,  oHAPTBBLvm. 
and  of  a  report  which  occupies  a  single  line  in  the  Dictionary,' Proof  of  trusts 
that  where  the  right  to  a  moveable  estate  is  not  constituted  by  ^^tSted  by 
writing,  witnesses  are  admissible  to  prove  that  it  is  held  in  trust.  wbaidecUr*. 
This  view  seems  to  be  in  accordance  with  the  terms  of  the  Statute 
as  lunited  to  '*  deeds  of  trust."    The  numerous  cases  as  to  gifts 
intuitu  mortis  which  have  since  occurred,  and  in  which  it  has  been 
the  practice  to  direct  an  issue  or  allow  a  proof  of  donation,  may 
perhaps  be  referred  to  this  exception  to  the  statutory  rule. 


SECTION  IL 
Peoof  of  Trust,  how  limited  by  the  Statute. 
1969.  I.  Between  Tbuster  and  Trustee. — Under  the  Statute  Trustee's  ai 


nature 


)  s  auf- 

the  proper  evidence  of  a  trust  is  a  back-bond  or  other  authentic  TOffiSenJ  evi- 
writing,  signed  by  the  trustee,  containing  the  conditions  of  the  ^^^^Jj^***^ 
trust  It  has  never  been  considered  essential  that  the  acknow- 
ledgment should  be  of  a  formal  character.  In  the  case  of  Taylor 
V.  Crawford^  a  letter  acknowledging  the  terms  upon  which  money 
had  been  advanced,  and  signed  by  the  trustee,  the  words  "  I  agree 
to  the  above  "  being  prefixed  to  the  subscription,  was  held  to  be 
a  sufficient  compliance  with  the  terms  of  the  Statute.  All  the 
Judges  were  of  opinion  that  the  signature  of  the  trustee  would 
be  a  lawful  subscription  in  terms  of  the  Statute,  although  the  docu- 
ment were  not  holograph  or  tested ;  and  to  mark  their  opinion  on 
this  point  a  special  finding  was  inserted  in  the  interlocutor,^  that 
"  if  the  signatures  '  William  Crawford '  to  the  letter  founded  on 
are  genuine,  and  the  words  '  I  agree  to  the  above  '  are  holograph  of 
him,  or  if  the  signatures  are  genuine,  the  said  letter  was  a  sufficient 
declaration  of  trust." ^  Upon  this  decision  Mr.  Dickson®  re- 
marks that  the  subscription  would  have  been  good  at  common  law, 
on  the  principle  that  the  delivery  of  the  trust  property  constitutes 


^  Dickson  on  Eyidenoe,  §  675 ;  Forsyth 
on  Tnuts,  p.  54. 
*  L,  Strathnaver  v.  M'BecUh,  1781,  M. 

12,757. 

»  Taylor  v.  Oatf/on£,  14  Nov.  1883, 
12  Sb.  39. 

«  12  Sh.  42.  See  Wood,  Small,  and  Co. 
V.  Spenee,  14  Nov.  1833,  12  Sb.  42; 
M(migomerie*8  Bxn,  Petrs.,  7  Feb.  1811, 
F.C. ;  Mackay  v.  Ambrose,  4  June  1829,  7 
Sb.  699,  1  D.  &  And.  125. 

^  A  signed  letter  is  a  sufficient  declara- 
tion of  trust  under  the  English  Statute  of 


Frauds.  In  ChUderi  v.  ChUden,  I  l>eGex. 
A  J.  482,  and  26  L.  J.  Cb.  643,  743,  a 
father  conveyed  property  to  bis  son  for  the 
purpose  of  giving  him  aqualifioation  under 
a  local  Act  of  Parliament.  This  purpose 
was  expressed  in  a  letter  to  the  registrar, 
and  the  Lords  Justices  thought  this  was 
sufficient  to  show  that  there  was  no  inten- 
tion of  conferring  the  beneficial  interest, 
but  merely  a  quaUlication.  See  also  MoT' 
ton  v.  TewaHf  2  T.&C.  Cb.  Ca.  67 ;  Bent- 
ley  V.  Mackay  J  15  Beav.  12. 
'  Dickson  on  Evidence,  §  582. 
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OHAFTSB  Lvra.  rd  ifUerveTUtis  ;  an  opinion  which  has  received  an  indirect  confirma- 
tion from  the  decision  in  the  case  of  the  Church  of  England  Ingwr- 
ance  Company  v.  Wink} 
Recital  in  a  1970.  In  another  case,  where  the  titles  to  a  property  were  taken 

t!^t  is  e^^  in  the  name  of  one  of  the  partners  of  a  company,  a  trust  in  favour 
the^t^tT  ^^  *^®  copartnery  was  held  to  be  established  by  evidence  deduced 
from  a  variety  of  expressions  in  documents  under  the  hand  of  the 
partners ;  and,  amongst  others,  by  a  description  in  a  contract  of  co- 
partnery of  the  parties  "  as  proprieto'rs  of  the  field  and  ground,"  by 
bills  which  were  granted  for  the  price,  and  by  docqueted  state- 
ments and  accounts  which  were  pronounced  to  be  constructively 
the  writs  of  the  defender.*  In  the  case  of  Watson  v.  Johnston,^  a 
recital  in  an  heritable  bond  granted  to  a  third  party  of  a  trust-deed 
which  had  been  executed  by  the  granter  for  payment  of  his  debts 
was  held  by  Lord  Campbell,  in  a  question  with  the  granter's 
creditors,  to  constitute  legal  evidence  of  the  trust  to  the  effect  of 
eHding  prescription. 
Unsigned  1971.  We  proceed  to  the  consideration  of  a  question  as  to  which 

counrbS)ks      ^^^  ^^^  must  be  admitted  to  be  somewhat  uncertain  and  unsatis- 
^i^t^^^ .  factory.    We  mean  the  question  as  to  the  extent  to  which  unsigned 
ciaration  under  memoranda  or  entries  in  account  books,  together  with  real  evidence, 
^  •      are  admissible  as  equivalents  to  the  statutory  back- bond  of  trust. 
We  have  seen  that  an  acknowledgment  of  trust  is  good,  although 
not  probative.     And  it  would  appear  to  be  virtually  settled  that 
even  the  signature  of  the  trustee  may  be  dispensed  with,  provided 
the  acknowledgment  is  distinct  and  unequivocal.    This  relaxation 
of  the  rule  is  properly  admitted  in  the  case  of  trusts  established  by 
entries  in  business  books,  the  authenticity  of  which  does  not  depend 
on  subscription.* 
Conflict  of  judi-       1972.  "  I  am  very  far  from  thinking,"  said  Lord  Justice-Clerk 
Sie  questiwi?''  Hope,  in  the  case  of  Seth  v.  Haiv^^  "  that  entries  in  business  books, 
if  unequivocal  and  distinct,  may  not  be  most  competent  evidence  of 
a  trust  in  the  property,  of  the  management  and  application  of  the 
proceeds  of  which  such  books  are  the  record.     In  such  a  case  I  do 
not  think  that  the  evidence  would  be  incompetent  because  the 
books  did  not,  in  set  terms  and  directly,  contain  a  declaration  of 
trust.    Neither  am  I  prepared  to  say  that  there  must  be  a  signature 
in  such  books  of  the  party  keeping  them."®    To  the  same  effect 

^  Church,  of  England  Inturanoe  Co.  v.  v.  Dotoding,  2  P.  Wms.  314  ;  Jkg  v.  Deg,  2 

Wink,  17  July  1857,  19  D.  1079.  P.  Wms.  412. 

«  Macfarlane  v.  Fisher,  28  May  1837,  *  Stair,  4,  42,  6. 

16  Sh.  978.  »  Seth  v.  ffain,  14  July  1856,  17  D. 

>  Wataon  v.  Johnston,  10  April  1848,  1117  ;  Beidv.  Lyon,  16  June  1882,6  W. 

6  Bell,  245.    A  recital  is  also  evidence  of  &  S.  114,  affirming  8  Sh.  789  ;  Currer  v. 

tnutonder  the  Englishstatute ;  Moorcroft  Dickson,  1  IJuly  1867,  19  D.  991. 

•  17  D.  1124. 
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is  the  opinion  of  Lord  Wood,  who  says :  "  I  am  of  opinion,  in  the  qhaptib  Lvni. 
first  place,  that  the  books  of  the  alleged  trustee,  holograph  of  him- 
self, amount  to  writ  of  party ;  that  they  are  his  writ,  although  there 
may  be  no  subscription  to  the  entries  or  accounts  in  the  books ; 
and  that,  as  being  his  writ,  they  form  evidence  which  may  be  com- 
petently tendered  in  proof  of  trust  under  the  Act  1696.  And,  in 
the  second  place,  that  they  will  be  sufficient  to  prove  it,  although 
they  contain  no  positive  or  direct  admission  of  trust  in  so  many 
words,  if  their  language  is  clearly  and  unequivocally  referable  to 
the  existence  of  a  trust,  and  manifestly  does  not  admit  of  being 
explained  in  consistency  with  the  party  holding  in  any  other 
character  than  that  of  a  trustee."  ^  Upon  these  dicta  Lord  Deas 
remarked :  "  Observations  were  made  in  that  case  (Seih  v.  Hain)  - 
to  the  effect  that  it  was  not  essential  that  the  writ  should  be  sub- 
scribed by  the  trustee.  But  there  was  no  decision  to  that  effect, 
either  in  that  case  or  in  any  other  that  can  now  be  relied  on. 
That  entries  in  books,  and  even  facts  and  circumstances,  may  be 
taken  in  connection  with  and  as  explanatory  of  a  signed  writing, 
I  do  not  doubt ;  but  that  these  will  do  alone,  I  am  not  prepared  to 
at&rm.  If,  however,  they  will  do  at  all,  they  must  be  clear  and 
conclusive."  ^ 

1973.  Keeping  in  view  the  import  of  the  decisions  in  the  above-  Existence  of  a 
mentioned  cnses,  the  true  result  would  appear  to  be  that  the  eooia-  ^J^ed  by  a 
ience  of  a  trust  may  be  proved  by  improbative  letters  or  memoranda,  signed  writing, 
authenticated  by  the  signature  of  the  trustee,  or  by  the  books  of  the 
trustee  kept  by  himself,  subscription  in  the  latter  case  being  dis- 
pensed with  from  the  necessity  of  the  case ;  but  that  real  evidence, 
or  "  facts  and  circumstances,"  are  only  admissible  to  prove  the  terms 
of  the  transaction,^  or  to  explain  writings  which  are  ambiguous.* 
For  example,  there  can  he  no  doubt  that  if  the  written  declaration  Terms  of  a 
proves  that  the  estate  is  held  in  security  of  advances,  or  until  ^^^J^^ 
payment  of  the  price  of  the  property,  parole  proof  will  be  allowed  *^  ®^? 
as  to  the  extent  of  the  obligation  constituted  by  the  declaration. 
Such  is  in  substance  the  import  of  the  decisions  usually  cited 
on  the  subject  of  proof  by  facts    and  circumstances.^    And,   on 
the  same  principle,  whei-e  property  is  held  for  behoof  of  a  religious 
society  or  other  public  institution,  an  inquiry  may  take  place  into 
the  rules  and  practice  of  the  association,  which  in  this  case  con- 

1  17  D.  1125.  to    a    letter  adduced    in  support   of    a 

^  Walker  v.  Buchanan,  Kennedy,  and  trast. 

Co.,  11  Dec  1857,  20  D.  269.  *  Evans  v.  Craig,  1871,  9  Macph,  801. 

»  In  MorUm  v.  Tevxtrt,  2  Y.  &  O.  Oh.  «  Wood,  Small,  a/nd  Co.  v.  Sfimce,  14 

Ca.  67,  Lord  J.  Knight  Bruce  admitted  Nov.  1838, 12  Sh.  42  ;  Miller  v.  (Htphant, 

parole  evidence  to  explain  the  cause  of  7  Mar.  1848,  5  D.  856. 
grantliig  and  the  weight  to  be  attached 
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OHAPMR  Lvra.  stitute  the  conditions  of  the  trust.^  There  are  not  wanting, 
however,  judicial  dicta  which  would  give  to  the  evidence  of  facts 
and  circumstances  a  somewhat  more  extended  application.  For 
example,  in  the  case  of  Chalmers?  Lord  Fullerton,  with  whom 
Lord  Jefirey  concurred,  remarked :  **  It  is  said  the  facts  and  cir- 
cumstances admitted  are  sufficient  to  prove  a  trust  Now  I  rather 
think  that  the  ccises  do  bear  out  this, — that  admitted  facts  and 
circumstances  may  supply  the  want  of  a  positive  declaration  of 
trust;  but  then  these  facts  and  circumstances  must  constitute 
real  evidence  of  the  conduct  of  the  party  in  relation  to  the  matter, 
not  to  be  explained  in  any  other  way  than  as  an  admission  that 
he  holds  in  trust."  ' 
Effect  of  vitia-  1974.  A  document  purporting  to  be  a  declaration  of  trust 
t^OibtuS^  wiU  Jiot  be  received  in  evidence  if  it  is  vitiaied  in  esserUicUibvs. 
d(^«fation  of  Thus,  where  a  party  infef t  on  an  ex  facie  absolute  disposition  in 
1826  had  granted  a  missive  binding  himself  to  reconvey  at  any 
term  prior  to  1846,  and  the  word  forty,  being  part  of  the  date  of 
redemption,  was  written  on  an  erasure,  the  Lord  Ordinary  by  his 
interlocutor,  which  was  adhered  to,  found  "  that  the  said  document 
does  not  afford  a  valid  ground  of  action,  and  that  it  is  not  thereby 
instructed  that  the  pursuer  was  entitled  to  re-acquire  the  subjects 
at  the  date  of  the  present  action."  ^ 
Tenor  of  mUs-  1975.  In  the  case  of  a  declaration  of  trust  being  lost  or  fraudu- 
msy  be  proved^  lently  destroyed,  its  contents  may  be  proved  by  secondary  evidence ; 
and  it  does  not  seem  to  be  necessary  to  lead  a  proving  of  the  tenor. 
In  the  case  of  Kennovxiy  v.  Aindie,^  which  was  a  reduction  of  a 
conveyance  by  a  trustee  as  being  in  breach  of  trust,  it  was  alleged 
that  the  back-bond  had  been  delivered  to  the  trustee  for  a  temporary 
purpose,  and  retained  by  him.  A  proof  having  been  allowed,  their 
Lordships  held  ''  that  the  allegeance  was  not  of  a  trust  to  be  proved 
by  witnesses,  but  of  the  fraudulent  destroying  of  a  back-bond,  and 
that  this  is  a  fact  proveable  by  witnesses."  And  accordingly  they 
"  found  the  reasons  of  reduction  relevant  and  proved."  The 
opinions  of  the  Judges  in  the  cases  of  Chalmers^  smd  Walker'' 
may  be  consulted  on  this  point  of  practice. 

^  See  Davidwn  v.  AHenum,  1805,  M.  Porster  v.  Hale,  8  Yea.   696,  that  the 

14,684,  1  Dow,  1,  2  Bligh,  529.  terms  of  the  truBt  might  be  coUected  from 

'  Chalmeri  v.  Chalmers^  13  June  1845,  an  unsigned  paper  sufficiently  connected 

7  D.  870.   See  also  Lindsay  v.  Barmcotte,  with  the  signed  deoUration.     See  Sogd. 

19  Feb.  1851,  18  D.  725,  per  Lord  Gun-  ''Vendors  and  Purchasers,"  ch.  8,  §  2. 

inghame;  and  SmoUeU  v.  Bell,  1793,  M.  *  Kvrkwood  v.  Patrkk,  25  June  1847, 

12,854.  9  D.  1868. 

>  Under  the  English  SUtute  {ante,  §  »  Kennoway    v.     Aindie,    1752,    M. 

1958)  it  appears  that  not  only  the  fact  of  12,488. 

the  trust,  but  also  the  terms  of  it,  must  ^  Chalmers  v.  Chalmers,  7  D.  869. 

be  supported  by  evidence  under  signature ;  ^  Walker  v,  Buchanan,  20  D.  269,  per 

but  it  was  held  by  Lord  Alvanley,  in  Lord  Deas. 
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1976.  A  trust  may,  of  course,  be  inferred  from  the  judicial  chaftkb  lviu. 
admissions  of  the  defender  on  record,  subject  to  the  ordinary  rule  judicial  ac. 
of  construction,  that  such  admissions  are  to  be  taken  with  the  ©? trus^^r' 
qualifications  annexed  to  them.^    And  an  averment  of  trust  made  ^^^  ^  a 
by  a  trustee  for  his  own  interest  will  be  available  to  other  claim-  back-bond, 
ants  in  the  position  of  contradictors  to  him.'    We  have  already 

seen  that  admissions  to  the  effect  that  an  absolute  disposition  was 
intended  to  constitute  a  security  for  advances  will  enable  the 
pursuer  to  get  into  an  accounting,  but  that  it  will  not  entitle 
him  to  a  decree  of  declarator  of  trust.'  The  same  principle  would 
probably  be  held  to  govern  the  construction  of  admissions  made 
by  the  trustee  under  a  reference  to  oath.^  In  point  of  principle,  it 
would  seem  that  a  declaration  emitted  upon  deathbed  is  not  bind- 
ing upon  the  trustee's  heir ;  and  it  was  so  held  in  a  case  which 
occurred  prior  to  the  date  of  the  Statute,  of  which  a  full  report 
has  been  preserved.* 

1977.  The  effect  of  bankruptcy  in  excluding  evidence  subse-  Tmst  cannot 
quent  in  date  to  the  sequestration  was  very  carefully  considered  SatE™7^^- 
in  the  case  of  Mein  v.  Towers  ;  •  and  it  was  decided  that  a  reference  "*P*  "^L 

^     *i  1*111  .  .  ..       sequestration. 

to  the  oath  of  the  bankrupt  m  causa  was  mcompetent  m  an  action 
directed  against  the  trustee  for  the  recovery  of  a  specific  subject, 
alleged  to  be  trust  property.  It  will  be  observed  that  the  present 
Bankruptcy  Act^  vests  in  the  trustee  the  whole  property  of  the 
debtor  as  at  the  date  of  the  sequestration,  subject,  in  the  case  of 
moveable  property,  ''  to  such  preferable  securities  as  existed  at  the 
date  of  the  sequestration,  and  are  not  now  null  or  reducible;" 
while  in  the  case  of  heritable  property  his  right  is  limited  "  to  the 
extent  of  the  interest  in  the  estate  which  the  bankrupt  might 
legally  convey  or  the  creditors  attach."  This  clause  clearly,  ex- 
cludes the  possibility  of  establishing  a  latent  trust  after  bankruptcy; 
and  it  has  been  decided  in  the  case  of  Adam  v.  Maclachlan  that  a 
reference  to  the  oath  of  the  bankrupt  is  incompetent  even  to  the 
extent  of  constituting  a  claim  in  bankruptcy.^  The  principle  of 
this  decision  would  equally  exclude  the  bankrupt's  written  declara- 
tions, if  subsequent  in  date  to  the  sequestration ;  if  prior  in  date. 


^  Adammm  v.  Adamtoik,  29  Jan.  1834, 
12  Sh.  359;  Tayhr  v.  Crawford,  14 
Nov.  1838,  12  Sh.  41,  per  Loid  President 
Hope. 

s  Lindsay  v.  GOei,  27  Feb.  1844,  6  D. 
771- 

»  LeekU  V.  Ledcie,  17  D.  77  ;  Walker^s 
case,  20  D.  259,  cited  above. 

*  Forbet  v.  OuUoden,  1712,  M.  13,236. 

'  Paton  ▼.  StidMg,  1671,  M.  12,586; 


and  Crawford  v.  Belly  1687,  M.  12,591, 
a  case  of  verbal  declaration. 

'  Mein  v.  Towen,  11  Joly  1829,  7  Sh. 
902. 

*  19  and  20  Vict,  cap.  79,  §  102. 

^  Adam  y.  Madaehlan,  29  Jan.  1847, 

9  D.  560,  overruling  Blair  v.  Balfour, 
1745,  M.  12,473.  See  also  Bankton,  4, 
82, 5  ;  Enk.  4, 2, 10 ;  TAomtonv.  Duncan, 

10  Jnly  1855, 17  D.  1081. 
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If  a  third  party 
has  an  interest 
the  Statute 
does  not  ap]ily 
to  him. 


they  would,  of  course,  be  admissible  in  proof  of  a  claim,  though 
they  would  not  confer  a  preference  in  bankruptcy. 

1978.  II.  Evidence  in  Questions  with  Thikd  Parties  — ^Not- 
withstanding the  doubts  expressed  by  Mr.  Dickson^  and  Mr. 
Forsyth,*  on  the  authority  of  a  dictum  of  Lord  Gillies,*  it  may  be 
taken  to  be  settled  law  that  the  Act  1696,  cap.  25,  does  not  apply 
where  a  latent  trust  is  sought  to  be  proved  by  a  person  who  was 
not  a  party  to  its  constitution,  but  who  has  an  interest  in  proving 
its  existence  in  order  to  make  good  his  claim  c^ainst  the  truster  or 
the  trustee. 

1979.  The  case  of  Mibank  v.  ffaviiUon,^  in  which  the  doctrine 
here  stated  was  laid  down,  has  been  supposed  to  be  founded  to  some 
extent  upon  allegations  of  fraud ;  but  we  do  not  find  that  those 
considerations  materially  affected  the  decision  of  the  Court  Lord 
AUoway  is  reported  as  having  said :  "  I  do  not  think  that  the  Act 
1696  can  at  all  apply  as  to  the  mode  of  proving  the  alleged  trust. 
If  the  question  was  between  Mr.  Hamilton  and  his  brother  [the 
truster  and  trustee]  it  would  apply,  but  not  here ;  and  I  think  the 
pursuer  is  entitled  to  a  proof  of  his  averments  prout  de  jure*' 
Lord  Glenlee  said:  '*As  to  the  mode  of  establishing  the  allied 
trust  in  the  person  of  his  brother,  I  am  satisfied  that  it  is  only  in 
questions  between  the  truster  and  trustee  that  the  Act  1696 
applies."  Lord  Pitmilly  concurred ;  and  the  Lord  Justice-Clerk 
Boyle  observed :  "  As  to  the  Act  1696, 1  am  quite  satisfied  that  it 
does  not  apply  here,  and  does  not  restrict  parties  to  the  mode  of 
proof  there  specified,  as  this  is  not  a  declarator  of  trust  by  the 
truster  against  the  trustee."  * 

1980.  In  the  case  of  Scott  v.  Miller^  Lord  President  Hope 
observed :  "  If  any  third  party  has  an  interest  to  prove  the  exis- 
tence of  a  trust,  notwithstanding  an  ex  facte  ownership,  the  Statute 
does  not  apply  to  him.  It  does  not  constrain  him  to  prove  trust 
only  by  adducing  a  writ  which  he  had  not  originally  any  means  of 
taking  at  the  constitution  of  the  trust,  or  by  means  of  the  oath  of 
a  party  whom  he  had  never  trusted.  A  third  party,  whose  interest 
it  is  to  unveil  the  true  character  of  a  simulate  transaction,  and  to 
prove  the  existence  of  a  trust,  notwithstanding  an  appearance  of 
ownership,  has  a  right  to  establish  this  proiU  dejure**''  This  rea- 
soning seems  conclusive ;  and  although  it  is  true  that  Lord  Gillies 
dissented  from  the  President's  opinion,  in  a  passage  which  is 
quoted  with  approbation  by  Mr.  Forsyth,  it  does  not  appear  that 

1  DiokBon  on  Eyidenoe,  §  579.  ^  6  Sh.  72. 

'  Forsyth  on  TruBts,  p.  62.  «  Scott  v.  MUter,  16  Nov.  1832,  11  Sh. 

'  Scott  V.  Miller^  infra,  21. 

«  EUbafikY.  BamilUm,  16  Nov.  1827,  Ml  Sh.  26. 

6Sh.69. 
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the  role  of  the  Statute  ever  has  been  applied  to  cases  of  the  class  chaftbr  lviu. 
under  consideration. 

1981.  Accordingly,  where  a  party  was  sued  by  an  assignee  in  Claims  of 
trust  upon  a  bill  which  the  respondent  alleged  that  he  had  already  b-ustees^n 
paid  to  the  cedent,  the  Court  were  unanimously  of  opinion  that  the  ^nkraptcy, 
fiduciary  character  of  the  assignation  might  be  established  by  a 

proof  at  large,  for  the  purpose  of  fixing  the  defence  of  payment  on 

the  assignee.      Lord  Justice-Clerk   Inglis  observed :  "  I   am  of 

opinion  that  the  party  here  is  not  at  all  limited  by  the  provisions 

of  the  Act  1696,  because  this  is  not  a  question  between  a  truster,  or 

one  in  his  right,  and  a  trustee,  or  one  in  his  right ;  but  between  an 

alleged  trustee  and  a  third  party,  who  was  a  debtor  of  the  truster, 

and  has  been  discharged  by  the  truster.      The  Statute  does  not 

apply  to  this  case  in  its  terma,  nor  has  it  ever  been  extended  to 

such  a  case  by  any  decision  of  this  Court."  ^    Parole  evidence  was 

held  admissible,  in  an  action  at  the  instance  of  the  trustee  on  the 

granter's  sequestrated  estate,  to  prove  that  an  eaj/aci«  absolute  con-  Proof  of  trust 

veyance  of  certain  heritable  subjects  to  a  confident  person  was  a  jSri^jition 

latent  trust  for  behoof  of  the  bankrupt.^    To  the  like  effect  is  the 

case  of  Hastie  v.  Steely  where  parole  evidence  was  admitted  to  prove 

a  latent  trust  in  a  question  whether  jurisdiction  was  constituted  by 

the  possession  of  heritable  estate  in  Scotland.^ 

1982.  It  was  decided  in  the  case  of  Murdoch  v.  Wylie^  that  Parole  evidence 
parole  evidence  was  admissible  to  prove  a  trust  in  an  action  by  a  reitef:'°°*  °^ 
trustee  seeking  relief  against  his  constituent.     The  decision  is  in 
accordance  with  the  terms  of  the  Statute,  which  only  applies  to 

eases  where  the  trustee  is  the  party  "  against  whom,  or  his  heirs  or 
assignees,  the  declarator  shall  be  intented." 

^  MiddUUmv,  Rutherglen,%'E^K  1861,  right  to  the  property,— Z^m^2a«  v.  Dal- 

23  B.  526  ;  see  628.     The  distiiictioii  is  rympU,  1770,  2  Pat  187. 
further  illnstrated  by  the  dedsions  in  re-  '   Wink  {Speirs*  Tr. )  v.  Speirs,  3  Dec 

lation  to  latent  trusts  for  electoral  pur-  1867,  6  Macph.  77. 
poses,  where  parole  evidence  was  held  to  ^  Eoitie  v.  Sted^  1886,  18  R.  843.    See 

be  competent  to  prove  an  objection  to  a  also  WaUaee  v.  Skarp^  1885,  16  R.  687. 
claim   (Ferries  v.   Morthead,   1790,   M.  ^  Mwrdochv.  TTy^ie,  8  March  1832,  10 

8772),  bat  not  in  an  action  at  the  instance  Sh.  445. 
of  the  trae  proprietor   to  vindicate  his 
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CHAPTER  LIX. 

POWERS  OF  APPOINTING  PROVISIONS  PAYABLE  BY 

THE  HEIR,  OR  OUT  OF  RENTS. 

The  chief  points  for  consideration  are,  the  construction  of  the 
term  "  younger  children/'  and  the  question  in  what  cases  grand- 
children may  be  considered  to  be  objects  of  the  power. 

1983.  In  the  construction  of  powers  to  provide  for  "  younger 
children,"  the  popular  signification  of  the  term,  as  comprehending 
the  members  of  the  family  not  provided  for,  so  far  controls  or 
excludes  the  literal  meaning,  that  the  expression  is  understood  to 
apply  to  children  who  do  7U>t  take  the  family  estate,  whether  younger 
or  not,  to  the  exclusion  of  a  child  taking  the  estate,  whether  elder 
or  not.^  "  The  English  cases,"  said  Lord  St  Leonards  in  Dickson 
V.  Dickson,^ — "  and  the  Scotch  cases  are  to  the  same  effect, — have 
established  beyond  all  controversy  that  if  younger  children  as  a 
class  are  intended  to  be  provided  for,  they  who  really  stand  in  the 
position  of  younger  children,  although  they  may  be  elder  children 
one  or  more  of  them  by  birth,  yet  are  within  the  position.  There 
may  be  half  a  dozen  daughters  born  in  a  family,  and  then  a  son. 
The  estate  is  limited  to  the  son,  and  provision  has  been  made  for 
the  younger  children.  Speaking  with  reference  to  the  estate,  these 
are  younger  children  who  do  not  take  the  estate,  and  who,  because 
of  their  inferiority  to  the  head  of  the  family,  are  regarded  by  the 
law  as  the  younger  branches."  ^ 

1984.  It  would  appear  that  in  England  the  rule  under  consider- 
ation is  confined  to  parental  provisions  and  provisions  by  persons 
taking  upon  them  the  office  of  a  parent,  or,  as  we  should  say,  stand- 
ing in  loco  parentis,^  This  qualification  or  restriction  of  the  rule 
could  not  be  admitted,  with  reference  to  the  decisions  of  the  Scottish 


^  2  Jarinan  on  Willa,  p.  188  ;  Dickton 
V.  Diekaon,  infra, 

2  Dickson  v.  DicktoHy  18  June  1854,  1 
Maoq.  729,  734  (slightly  abridged). 

'  It  is  perbape  unnecessary  to  add  that 
we  do  not  here  treat  of  the  construction  of 
tenns  denoting  order  of  birth,  snob  as 
*'  eldest,"  "  younger,"  &c.,  when  used  as 
words  of  destination  in  settlements  of 
heritable  estate.  On  this  subject  refer- 
ence is  made  to  Chapter  XXIV.  It  is 
explained  by  Jarman  (vol.  ii.  p.  191)  that 


in  England  also  the  popular  oonatmc* 
tion  of  the  term  younger  children  is  oon- 
fined  to  pecuniary  provisiong,  and  ia  not 
applied  to  devisee  of  lands. 

<  2  Jannan  on  Wills,  190.  But  aoooixl- 
ing  to  Lord  St.  Leonards  (Powers,  7th 
ed.  271),  the  distinction  is  not  mndi 
regarded  at  the  present  day.  In  the  case 
of  gifts  by  strangers,  the  Court  looks  to 
the  intention  of  the  granter,  —Liveaojf  ▼. 
Livetay,  13  Sim.  38,  2  H.L.C.  419. 
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Courts,  without  giving  to  the  expression  parental  provision  a  ohaptbblix. 
signification  30  wide  as  virtually  to  include  provisions  by  relations 
of  any  degree.  Cases  may  be  figured  in  which  the  expression 
youTiger  children  would  be  construed  according  to  the  literal  mean- 
ing,— as,  for  example,  if  a  person  should  leave  a  legacy  or  estate 
expressly  to  the  eldest  child  of  a  family,  and  another  to  the  younger 
children  ;  but  in  such  cases,  if  there  be  any,  it  will  be  found  that 
the  criterion  of  construction  is  the  intention  of  the  testator,  as 
deduced  from  the  general  scheme  of  his  dispositions,  rather  than 
from  his  relationship,  real  or  assumed,  towards  the  family. 

1985.  From  the  principle  of  interpretation  which  has  been  whether 
established  it  would  seem  to  follow  that  where  a  provision  is  settled  inSudeTui 
on  "  younger  children  "  in  the  exercise  of  a  power,  and  in  terms  ^^  son  ^^o 
which  clearly  vest  the  gift  in  the  family,  the  eldest  son  would  be  eluded  by  the 
entitled  to  a  share  of  the  provision  in  the  event  of  his  not  succeed-  aJjJeJil^"  ^^ 
iog  to  the  family  estate.^  But  this  conclusion,  legitimate  as  it 
may  be  in  the  general  case,  must  yield  to  the  expression  of  a  con- 
trary intention.  For  example,  in  the  case  of  Cruickshank's  Trustees 
V.  Cruiekshank,^  the  truster,  by  his  antenuptial  contract,  upon  the 
narrative  that  his  eldest  son  would  be  suflSciently  provided  for  out 
of  an  estate  in  the  West  Indies,  bound  himself  to  secure  and  to  pay 
to  any  other  child  or  children  who  might  be  procreated  of  the 
intended  marriage  the  sums  therein  specified ;  and  further,  in  the 
event  of  anything  happening  by  which  the  eldest  son  "  might  be 
unprovided  for,  or  depiived  of  the  succession  as  aforesaid,"  the 
truster  bound  himself  to  provide  and  secure  "  to  such  son  an  estate 
or  provision  in  money  equal  at  the  least  to  the  other  provisions 
hereby  made  for  any  one  of  the  other  children  of  the  intended 
marriage."  It  was  held  by  Lord  Anderson,^  upon  the  terms  of  the 
contract,  that  the  intention  of  the  truster  was  not  to  give  his  eldest 
son  a  share  or  interest  in  the  fund  set  apart  for  the  younger  chil- 
dren, but  to  give  him  a  claim  on  his  general  estate  for  a  provision 
equal  in  amount  to  the  fortune  received  by  any  of  his  brothers  or 
sisters,  and  to  this  judgment  the  Court  adhered.  Even  should  we 
admit  the  title  in  equity  of  the  eldest  son  to  a  share  of  the  younger 
children's  provision  in  cases  where  he  does  not  come  into  the  pos- 
session of  the  heritable  estate,  this  equity  will  not  extend  to  the 
case  where  the  succession  is  open  to  him,  but  where  the  free  estate 
is  exhausted  by  the  younger  children's  provisions  ;  and  accordingly, 
in'such  a  case  it  was  held  that  the  heir  did  not  take  an  interest  in 

^  The  heir  in  ponession  ia  held,  in  this  ^  OruiekahanJ^a  Trs.  v.  Oruiek$hanky  4 

view,  to  be  entitled  to  provide  for  dsugh-      Nov.  1853, 16  D.  7. 
ten,  in  the  event  of  the  estate  passing  to         '  16  D.  14,  note, 
hein-inalein  a  different  line, — 14  D.  433, 
per  Iiord  Jnstice-Clerk  Hope, 
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the  younger  children's  provision,  either  by  way  of  original  or  con- 
ditional institution.^ 

1986.  Powers  given  to  heirs  of  entail  are  usually  expressed  in 
the  form  of  an  authority  to  grant  provisions  of  a  defined  amount  to 
younger  children  other  than  the  heir  entitled  to  succeed  to  the 
entailed  estates.  This  form  of  expression,  by  making  the  exclusion 
from  the  benefit  of  the  provision  dependent  on  the  succession  to 
the  estate,  removes  the  ambiguity  which  might  otherwise  result 
from  the  use  of  the  word  younger.^  But  this  expression  may 
itself  become  a  source  of  ambiguity,  if  the  estate  should  devolve 
under  the  destination  to  an  heir  who  is  not  a  descendant  of  the 
granter  of  the  provision.  In  a  case  already  cited,  where  the  power 
was  given  to  be  exercised  in  favour  of  younger  children  "  other 
than  the  heir  in  the  said  lands,"  and  the  heir  in  possession  had  two 
children,  a  son  and  a  daughter,  neither  of  whom  succeeded,  it  was 
held  in  the  Court  of  Session  and  House  of  Lords  that  the  phrase 
"  children  other  than  the  heir  "  was  a  relative  expression  applicable 
to  the  case  of  a  family  in  which  there  was  a  child  who  was  the 
heir,  and  that  a  bond  of  provision  granted  in  favour  of  the  children 
in  question  was  ineffectual  in  relation  to  both.' 

1987.  In  the  c8Lse  just  cited,  it  is  evident,  according  to  the 
principle  of  construction  adopted  by  the  Judges,  that  the  power  was 
contingent  upon  the  circumstance  of  the  estate  descending  to  a 
member  of  the  family  of  the  person  appointing.  Another  example 
of  a  contingency  affecting  the  younger  children's  right  to  their  pro- 
visions is  presented  in  the  case  where  a  proprietor,  who  at  the  time 
has  no  son,  settles  his  estate  upon  his  eldest  daughter,  "  failing 
heirs-male  of  his  body,"  under  the  burden  of  provisions  to  younger 
daughters.  In  such  a  case  the  birth  of  a  son  destroys  at  once  the 
destination  and  the  provision  consequent  upon  it.^ 

1988.  A  provision  to  a  younger  child,  according  to  the  English 
authorities,  is  not  contingent  on  there  being  more  than  one  in  the 
family,  but  is  payable  to  an  only  child.*^    Where  a  provision  was 


^  Rusadl  ▼.  RushU,  26  Feb.  1886,  13 
Sh.  651 ;  Er$kine  ▼.  Enkine,  1827,  6  Sh. 
696,  N.E.  660 ;  Fretv  v.  Frew,  1828,  6 
Sh.  664. 

^  Where  »  proyision  by  a  stranger  to 
children,  limited  in  these  tenns,  became 
dne  in  the  lifetime  of  the  parent,  the  ex- 
dnsion  was  held  to  apply  to  the  eldest  son 
and  heir  presumptive, — Clarke  v.  Cla/rke, 
18  Deo.  1832,  11  Sh.  220. 

s  Duikwn  v.  Dick9on,  18  D.  1291,  14 
D.  482  ;  18  June  1864,  1  Macq.  729. 

«  MUfihditm  V.   MUehdiOfi,  16  Nov. 


1820,  F.C. ;  Coekrwn  v.  Paierwon,  6  June 
1824,  8  Sh.  109,  N  £.  72.  In  the  oaae  of 
H.M,  Advocate  v.  DrvmmoML,  8  April 
1743,  6  Pat.  692,  a  provision  to  daughters 
was  held  to  be  limited  in  oonstnxction  by 
the  context  to  the  event  of  the  estate  pass- 
ing away  from  the  family  under  the  opera- 
tion of  a  destination  to  heirs-male ;  see  alao 
Mvrrayy,  Murray,  1744,  Elch.  "Mutual 
Oontract,**  No.  21  ;  Muirhead  v.  Diek^m, 
1764,  Eldi.  **  Provision  to  Heirs,"  No. 
20  ;  SommervUle  v.  ScoU,  1761,  M.  2969. 
'  Emery  v.  Enf^land,  8  Yes,  282. 
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expressed  to  be  in  favour  of  children,  without  the  qualifying  word  chapibr  lix. 
younger,  it  was  found  that  the  eldest  son,  who  had  accepted  a  dis-  Heir  entitled 
position  of  the  heritable  estate  from  his  father,  was  not  thereby  ^  PJUj5S}J**^ 
excluded  from  a  claim  to  a  share  of  the  provision  in  the  character  ^^ ^^J^iJ"* 
of  a  child  of  the  marriage.^    A  greater  latitude  of  construction  has  esute,  unless 
been  admitted  in  reference  to  provisions  in  favour  of  daughters.  cSdS.  ^  *' 
In  one  case  a  daughter  who  did  not  succeed  was  held  entitled  to 
participate  in  a  provision  binding  the  heir  to  pay  a  certain  sum  to 
the  dmighters  and  heirs-female  of  the  granter.^    But  again,  an  eldest 
daughter's  son  was  not  admitted,  in  the  character  of  his  mother's 
representative,  to  participate  in  a  provision  which  was  destined  to 
daughters  without  restriction.^ 

1989.  It  is  elsewhere  shown  *  that  the  words  "  eldest,"  "  second,"  Construction 
&c.,  when  applied  to  heirs  in  heritable  destinations,  are  in  general  to  u^e^^t " 

be  construed  not  in  the  sense  of  seniority  in  order  of  birth,  but  as  "  second,"  &c. 

''  as  denoting 

having  I'elation  to  the  first  or  second  son  or  daughter,  as  the  case  priority  in  Uie 
may  be,  capable  of  taking  under  the  designaiio  persoiiarum  at  the  time  *^*^*^®™  ^^' 
of  the  opening  of  the  succession  ;  and  this  construction  is  admitted, 
a  fortiori,  in  the  case  of  pecuniary  provisions,  of  which  the  case 
of  Erskine  ^  is  an  illustration.  An  heiress  of  entail  in  possession 
under  a  deed  of  entail,  by  which  her  second  or  other  younger  son  was 
called  to  the  succession  (the  eldest  being  passed  over  because  he 
was  heir  to  a  peerage),  exercised  a  power  given  by  the  deed  to  the 
heirs  of  entail  "  to  provide  the  children  of  their  eldest  sons  marry- 
ing during  their  own  lives  in  such  patrimony  as  they  shall  think 
proper."  This  she  did  by  binding  herself  in  the  marriage-contract 
of  her  second  son  to  provide  a  patrimony  to  the  younger  child- 
ren of  the  intended  marriage.  After  full  consideration  of  the 
authorities,  and  chiefly  in  respect  of  the  principle  of  consti-uction 
established  by  the  Itoxhurghe  case,  this  was  found  to  be  a  good 
appointment.  It  was  considered  that  the  expression  "  eldest  son  " 
in  the  deed  of  entail  was  intended  to  designate  the  heir  next  entitled 
to  succeed  to  the  heir  in  possession,  and  that  the  second  son  of  the 
granter  of  the  provision  was  the  "  eldest  son  "  in  relation  to  her 
estate,  because  he  was  the  heir  next  entitled  to  succeed  in  the  order 
of  the  destination. 

« 

1990.  Notwithstanding  the  recognition  in  other  cases  of  the  in  what  cases 
rule  that  powers  of  burdening  are  subject  to  a  strict  construction,  JiSSg^younger 

i  PringU  ▼.  PrimffU,  21  Jan.  1741,  1  «  Erskine  Petr.,  2  Feb.  1860,  12    D. 

Cr.  St.  ft  Pat  297.  649 ;  see  the  cases  dted  in  2  Jaiman 

3  WcUton  ▼.  Glass,  6  Dec.  1744,  1  Cr.  on  Wills,  pp.  200-203,  in  support  of  this 

St  k  Pat.  872.  construction  of  the  terms  in  provisions  to 

3  MUler  y.  MUler^  1798,  Hume,  527.  younger  children. 

«  Chiipt^  XXIV.,  Section  U.  (Heri- 
table Destinations). 
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cHAFnBux.  the  Court  bas^  by  an  equitable  extension  of  the  amdiiio  ri  wne 
children  may    libtris,  sustained  bonds  of  provision  granted  in  favour  of  grand- 
favour'oi^  "*  children,  being  the  representatives  of  deceased  children  of  the  heir 
grandchiidrsn.  in  possession.    Such  bonds  were  held  to  be  within  the  powers  of 
the  heir,  where  the  deed  of  entail  allowed  certain  portions  of  the 
rents  "  to  be  employed,  laid  out,  and  secured,  to  be  a  fund  for  pro- 
visions to  younger  children  of  the  heirs,  or  of  others  of  my  heirs  of 
tailzie  aforesaid,  where  younger  children  are  not  at  all  or  are  not 
sufficiently  provided,  or  may  afterwards  happen  to  exist."  ^    The 
same  construction  was  admitted  in  another  case,  where  the  deed  of 
entail  empowered  the  heirs  in  possession  to  burden  the  estate 
to  a  specified  extent,  "  for  providing  of  daughters  and  younger 
children."  * 
Whether  1991.  On  the  construction  of  a  power  which  in  general  terms 

^iuMe  father    authorised  the  heirs  of  entail  to  grant  provisions  to  younger 
"ro^r  oV<Kt    ^'^^dren,  it  was  held  that  an  heir  might  appoint  provisions  to  the 
ofaproTiaion   youngcr  children  of  his  son  and  heir-apparent.'    But  this  case 
power.^^^  ^    cannot  be  relied  on  as  determining  the  general  question.     In  the 
case  of  Strathallan*  an  heir  in  possession,  in  the  assumed  exercise 
of  a  power  to  burden  with  provisions,  made  a  provision  in  trust  for 
payment  to  his  son  of  the  annual  rent  accruing  on  the  capital  of 
the  provision  for  a  term  of  years,  and  thereafter  for  investment  of 
the  principal  in  the  purchase  of  lands  to  be  entailed  on  his  said 
son  and  his  heirs  in  a  certain  order.     This  was  held  to  be  invalid, 
except  to  the  extent  of  the  income  provided  to  the  son.     In  Max- 
wdl  V.  Oriei^8on^  where  an  heir  in  possession,  in  implement  of  an 
obligation  undertaken  in  his  daughter's  marriage-contract,  granted 
a  bond  of  provision  under  the  powers  of  the  Aberdeen  Act,  and 
under  the  declaration  that  it  should  be  taken  in  satisfaction  of  the 
purposes  of  the  marriage-contract  (which  gave  an  interest  to  the 
issue  of  the  marriage),  it  was  held  that  the  bond  was  not  ineffectual, 
as  being  in  favour  of  parties  not  contemplated  by  the  Statute. 
The  principle  of  this  case  would  appear  to  be  applicable  to  pro- 
visions granted  in  pursuance  of  powers  conferred  by  a  deed  of  entaiL 
Doctrine  of  the       1992.  It  appears  to  be  settled  in  the  law  of  England  that  a 
land?'^^       power  to  appoint  in   favour  of  children  will  not  authorise  an 

^  J5M  of  Wemiifu  ▼.  Tmil,  28  Nov.  «  VtMowiUm  ofStrathaOan  ▼.  Dnhe  of 

1810,  F.G.  Nortkwnbefiand,   2D.   840;    28   Aug. 

'  SmoOet  V.  SmoOet,  reported  in  a  note  1846,  6  Bell,  896  (nom.  NorikimAedamd 

to  the  preoeding  case,  16  F.G.  48  ;  see  v.  Afaegregor).     A  power  to  lettle  estate 

alao    WUkie  v.   Jaekton,  1886,  14   Sh.  on  a  younger  child  cannot  be  exereiaed  in 

1121.  favour  of  a  grandchild,— Omyn^Aamtf  v. 

>  Sari  of  Wemyu  v.  TraU,  28  Nov.  OwnynghanUy  1777»  2  Pat  434. 

1810,  F.C.,  and  SmoOeea  case,  there  cited  '  Maxwell  v.  Oriermm^  12  Dec  1848, 

(16  F.O.  p.  48,  note).  6  D.  208, 
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appointment  to  grandchildren:^  In  the  case  of  Doe  d.  Duke  of  ohaptkbux. 
Devonshire  v.  Cavendish,^  a  contrary  opinion  was  in  effect  pro- 
nounced ;  but  in  the  subsequent  case  of  BrvdeneU  v.  Elwes?  now  a 
leading  authority,  it  was  decided  that  a  limitation  in  a  marriage 
settlement  to  the  use  of  the  children  "  in  such  parts  or  proportions, 
and  for  such  estate  and  estates,  and  with  and  under  such  charges, 
provisions,  conditions,  and  limitations"  as  the  spouses  should 
appoint,  was  not  an  authority  to  give  a  share  to  grandchildren. 
Where,  under  a  power  to  appoint  to  children,  the  father  appointed 
to  them  absolutely,  and  then  declared  that  the  share  of  each  of  his 
daughters  in  the  fund  appointed  was  so  appointed,  and  he  thereby, 
as  far  as  he  lawfully  or  equitably  might  or  could,  ordered  and 
appointed  that  the  same  should  be  held  by  his  trustees  for  the 
daughter's  separate  inalienable  use  during  life,  and  after  her 
decease  for  her  children  as  she  should  appoint,  &c.,  it  was  held 
that  the  words  of  appointment  were  sufficient  to  vest  the  shares 
absolutely  in  the  daughters;  that  the  attempt  to  restrict  their 
right  by  limitations  to  their  issue  was  inoperative,  but  that  it  was 
competent  to  the  donee  of  the  power  to  settle  the  daughters'  share 
to  their  separate  use,  and  to  restrain  them  from  anticipation  or 
alienation.^  A  power  of  appointing  or.  granting  provisions  to  heirs 
of  the  body,  or  issue,  may,  according  to  the  English  authorities,  and 
in  principle,  be  exercised  in  favour  of  descendants  in  esse  of  any 
degree,  unless  the  construction  is  affected  by  the  element  of  special 
intention.'^ 

1993.  It  is  not  easy  to  systematise  the  decisions  on  the  con- peed  of  ^row- 
struction  and  effect  of  such  power.     Some  remaining  points  have  Jated  bVr^on 
still  to  be  noticed.    And,  first,  as  to  the  form  of  the  deed  of  o^non-reciui 

,  ...  ..  iiiiiiOr  mis-recital 

provision, — where  an  heir  m  possession  is  empowered  by  the  deed  of  the  power. 

of  entail  to  burden  the  estate  with  provisions,  the  non-recital  or 

mis-recital  of  the  power,  or  the  recital  of  the  Aberdeen  Act  and 

the  professed  exercise  of  the  statutory  power,  will  not  prevent  a 

deed  of  provision  within  the  prescribed  limits  being  sustained  as  a 

valid  exercise  of  the  power  given  by  the  entail®    Where  a  power 

was  reserved  by  a  deed  of  entail  "  to  burden  and  affect  the  said 

lands  and  estate  "  with  provisions  in  favour  of  younger  children,  a 

bond  granted  in  implement  of  this  power  was  sustained,  although 

'  See  the  cases   cited   by  Lord   St.  ^  Carver  v.  Botoles,  2  Riun.  &  Myl. 

Leonards  (Powers,  chapter  16,  section  1,  804. 

^  2-9).  '  Lord  St.  Leonards  on  Powers,  chapter 

'  Doe  d.  Diike  of  Devonshire  v.  Caven-  6,  section  1,  §§  3-6. 

di$h,  4  Term.  Rep.  741,  744.  *  Orawford  ▼.  HotehkU,  11  March  1809, 

'  BrvdendL  v.  Elwes^  1  Eaet»  442 ;  7  F.C.  ;    Lochhart  v.    Lockhart,   15  July 

Yes.  882.  1858, 15  D.  914. 

VOL.  a  X  2 
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cHAPCTBux.  it  bound  not  the  estate,  but  the  heirs  of  entail.^    In  another  case 

it  was  held  competent,  in  the  exercise  of  a  similar  power,  to  grant 

a  bond  burdening  the  heirs  of  entail,  but  only  in  the  event  of  the 

failure  of  the  granler's  issue  male.'    Where  a  power  is  given  in 

express  terms  to  burden  the  entailed  estate,  the  granter  is  not 

entitled  to  relieve  that  estate  by  requiring  that  the  provisions  shall 

be  paid  out  of  the  rents  falling  to  the  next  heir  in  possession.' 

Ektimfttion  of         1994.  In  the  estimation  of  the  free  annual  rental  or  value  of 

TaiueTf  estate  ^^^  estate,  where  provisions  to  children  are  restricted  to  a  certain 

where  provi-     number  of  years*  rent,  the  question  arises,  what  are  the  charges  or 

sions  depend  j  >  ^  »  o 

on  rentai.  periodical  payments  which  make  the  difference  between  gross  and 
free  rent  ?  In  the  case  of  Lady  Qray^  where  the  deductions 
authorised  by  the  deed  of  entail  were  described  as  "public 
burdens,  liferents,  and  interest  of  debt,"  the  Court  found  and 
declared  that  in  fixing  the  amount  of  three  years'  rents  as  at 
Martinmas  1842,  the  amount  of  the  public  burdens  and  the  annuity 
to  the  widow  of  Lord  Gray  (the  granter  of  the  provisions),  but  no 
other  payments,  fell  to  be  dedocted  from  the  gross  rental,  and  it 
was  explained  in  Lord  Kinloch's  opinion  that  feu-duties  and 
abatements  of  rent  allowed  to  tenants  were  not  to  be  deducted.  In 
Lord  Lova£z  case,^  the  annuity  provided  to  his  widow  by  the 
granter  of  the  provisions  to  younger  children  was  held  not  to  be  a 
proper  deduction,  the  Lord  President  observing  that  the  case 
depended  entirely  on  the  construction  of  the  deed  of  entail,  and 
that  it  was  unnecessary  to  refer  to  authorities.  Thus  it  appears 
that  the  question  of  the  inclusion  of  a  widow's  annuity  under 
"  free  rental "  ®  is  a  question  depending  on  the  precise  terms  of  the 
power,  the  presumption  being  that  the  annuity  is  to  be  regarded  as 
a  burden.^ 
Whether  an  1996.  As  to  who  may  execute  the  power,  powers  of  burdening 

of  entS?nMiy'^  entailed  estates  with  provisions  are,  according  to  the  usual  tenor 
exensise  a  of  such  clauses,  granted  in  general  terms  to  the  heirs  and  members 
to  heirs.  of  tailzie;  and,  on  a  strict  construction  of  clauses  so  framed,  it 

would  appear  that  the  power  could  not  be  exercised  except  by  an 
heir  in  possession.  Provisions  granted  by  heirs  expectant  are, 
however,  allowed  to  have  operation  in  the  event  of  the  granter 

1  CUghom  v.  Edwiy  18  Jan.  1883, 11  ^  Ltyrd  LovcU  Petr.  ▼.  Fnuer,  1885, 12 

Sh.  269.  R.  1179. 

^  Hofwden  v.  Porierfidd,  17  June  1834,  '  Sp.  Ga.  Ba/ronen  Qray^  iujpra  (Ist 

12  Sh.  734.  point). 

'  ViscounU88  StrathaUan  v.  Duke  of  ^  See  also  Maedonald  v.  Loekharl,  18 

Northumberland,  20  May  1840,  2  D.  840.  May   1886,    14   Sh.    785  ;    DougUu  ▼. 

«  Sp.   Ca.    Baroness    Gray,    1870,   8  Douglas,  15  May  1822,  1  Sh.  408,  N.B. 

Macph.  990  (8d  point).  882  ;    but  see  PaUrson  v.  Paterson^  17 

July  1849,  11  D.  1420. 
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afterwards  succeeding  to  the  estate,  and  are  binding  against  the  chaftbr  m. 
person  and  the  estate.^ 

1996.  From  a  consideration  of  the  nature  of  such  powers,  it  is  Deeds  of  ex- 
evident  that  the  eflBcacy  of  a  bond  of  provision  granted  by  the  heir-  effect  contin-' 
expectant,  in  the  ostensible  exercise  of  the  powers  conferred  by  SJJ^iiS  to 
the  deed  of  entail,  depends  upon  the  contingency  of  his  surviving  the  estate, 
and  succeeding  to  the  estate.^    Unless  he  succeeds  he  is  not  an 

heir  of  entail  in  the  sense  of  the  power  under  which  the  provision 
is  granted.  This  obstacle  to  the  constitution  of  an  effectual  secu- 
rity over  the  entailed  estate  in  favour  of  the  widow  or  children  of 
an  expectant  heir  may  be  removed  by  the  heir  in  possession  pro- 
pelling the  estate  to  him  under  reservation  of  a  liferent,  a  device 
which  has  sometimes  been  resorted  to  by  female  heirs  of  entail 
in  favour  of  the  eldest  son.  Thus,  in  the  case  of  Halkett  Graigie  v. 
Craigie,^  Mrs.  Craigie,  the  heir  in  possession  under  a  deed  of  strict 
entail,  which  authorised  the  heirs  in  possession  to  charge  the 
estate  with  provisions  to  a  certain  extent,  conveyed  the  estate  to 
her  eldest  son,  reserving  not  only  her  liferent,"  but  also  full  power, 
without  the  advice  or  consent  of  her  said  son,  or  the  heirs  of  tailzie 
substituted  to  him,  to  exercise  every  right  whatsoever  respecting 
the  said  lands  and  estates  in  so  far  as  not  restricted  by  any  of  the 
former  settlements  thereof."  In  virtue  of  this  reservation,  Mrs. 
Craigie  granted  provisions  to  her  younger  children  ;  while  her  son, 
being  vested  with  the  fee  of  the  estate,  also  exercised  similar 
powers  in  favour  of  his  wife  and  younger  children  by  a  postnuptial 
contract  of  marriage.  The  son  to  whom  the  succession  was  pro- 
pelled predeceased  his  mother,  and  in  these  circumstances  a 
majority  of  the  Judges  decided  in  favour  of  the  validity  of  the  pro- 
visions granted  by  both  the  liferenter  and  the  fiar.  In  some  cases  Borrowing 
the  Court  has  thought  it  fitting  to  authorise  money  to  be  borrowed  mnt^'by^the 
by  the  tutors  or  curators  of  an  expectant  heir  of  entail,  for  the  ^^^ 
purposes  of  education  and  maintenance.  This  is  an  act  of  admini- 
stration not  within  the  common  law  powers  of  the  tutors  or  curators 
of  a  minor,  and  the  authority  of  the  Court  is  requisite  in  order 
that  the  transaction  may  be  binding  upon  the  expectant  heir  after 
he  succeeds  to  the  estate.^ 

1997.  Prior  to  the  passing  of  the  Aberdeen  Act^  provisions  Eflfect  of  the 

law  of  entail 
^  Eoutton  V.  NieoUon,  1756,  M.  2838.  >  HaUceU  Craigie  v.    Oat^te,   4   Dec. 

In  this  case  the  provision  was  granted  by  1817,  F.O. 

or  with  the  consent  of  the  heir  in  posses-  ^  MiUer,  26  Not.  1836,   15  Sh.  147  ; 

aion  at  the  time  ;  bat  that  element  does  Earl  ofBuchany  16  Dec.  1887, 16  Sh.  238  ; 

not  appear  to  be  material  to  the  qaestion.  Jackton  v.  Qov/riayy  24  Dec.  1836, 15  Sh. 

'  As  to  the  powers  of  an  heir-apparent  813. 

to  bind  the  estate  which  he  possessed  on  '5  Geo.  iv.,  cap.  87. 

the  title  of  apparency  (1695,  cap.    24) 

see  Chapter  LXIX.,  Section  II. 
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on  powers  in 
favour  of 
yonnger 
children. 


cHAFm  uz.  could  not  be  granted  by  heirs  succeeding  under  deeds  of  entail  to 
younger  children,  except  in  so  far  as  authorised  by  the  deed  of 
entail.^  Where  an  entail  was  defective  in  the  prohibition  against 
contracting  debt,  such  provisions  might  be  made  eflectual  against 
the  estate  as  debts  of  the  heir  in  possession.'  Where  power  to 
make  such  provisions  was  given,  the  estate  was,  and  is  under  the 
existing  law,  to  be  considered  as  unentailed  to  the  extent  of  the 
provisions  authorised  by  the  power;  and  provisions  in  excess  of 
the  power  are  restricted  accordingly.' 
Provisions  1998.  Under  the  Aberdeen  Act  ^  a  power  is  given  to  the  heir  of 

Aiwdwn  Act.  entail  in  possession  to  grant  bonds  of  provision,  binding  the  suc- 
ceeding heirs  of  entail  in  payment  out  of  the  rents  or  proceeds  of 
the  estate,  "  to  the  lawful  child  or  children  of  the  person  granting 
such  bonds  or  obligations  who  shall  not  succeed  to  such  entailed 
estate,"  with  this  limitation,  **  that  is  to  say,  for  one  child  one 
year's  free  rent  or  value,  for  two  children  two  years'  free  rent  or 
value,  and  for  three  or  more  children  three  years'  rent  or  value  in  the 
whole."  Under  this  enactment  the  question  arose  whether  the  heir 
had  an  implied  power  of  apportioning  the  provision,  under  the  same 
conditions  as  apply  to  a  donee  of  a  power  of  appointing  provisions 
subject  to  apportionment  at  pleasure.  An  heir  in  possession,  in  the 
The  entire  excroisc  of  the  powcrs  of  the  Statute,  provided  a  sum  of  £10,000, 
rivwi'to  one  of  estimated  to  be  the  amount  of  three  years'  free  rent  of  the  entailed 
Sie  objects,  estate,  and  gave  the  whole  sum  to  his  second  son,  and  nothing  to  his 
third  and  fourth  sons.  The  deed  contained  alternative  directions 
for  apportionment  in  case  the  first  alternative  should  be  held  to  be 
in  excess  of  his  powers,  but  these  need  not  be  considered.  It  was 
held  by  a  majority  of  the  whole  Court  that  the  first  alternative 
was  valid,  because  in  previous  cases  the  right  to  apportion  had  been 
recognised,  and  because  under  the  existing  law  an  appointment 
would  not  be  challengable  on  the  ground  that  an  illusory  share  (or 
no  share)  were  given  to  any  of  the  objects  of  the  power.*  In  this, 
as  in  other  cases  relating  to  provisions  to  younger  children,  all 
questions  as  to  excess  of  power,  or  the  omission  to  provide  for 
objects  of  the  power,  are  determined  on  the  principles  applied  to 
deeds  in  execution  of  an  ordinary  power  annexed  to  a  trust.^ 

1999.  In  certain  cases  powers  of  granting  provisions  may 


^  Erak.  8,  8,  80 :  "The  granting  of 
provisions  to  younger  children,  even  when 
moderate  ones,  snitahle  to  the  condition 
of  the  granter,  has  been  adjudged  a  con- 
travention, upon  this  medium,  that  the 
providing  of  these  is  to  be  aooonnted  the 
voluntary  deed  of  the  granter,  seeing 
younger  children  are  not  secured  in  any 


legal  provision  out  of  the  father's  estate 
as  widows  are  out  of  that  of  the  husband." 

3  LoekhaH  v.  LoekhaH,  1761,  M.  12,345. 

>  MacGm  V.  Xato,  1798,  M.  16,461, 

^  6  Geo.  IV.,  cap.  87. 

0  Patenon  v.  Patenon,  1888,  16  B» 
1060  (Whole  Court),  and  cases  there  died. 

^  See  the  next  Chapter. 
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have  their  meaning  extended  by  implication,  but  in  this,  as  in  oHAPrram, 
ottier  illustrations,  "  implication  "  must  be  confined  to  cases  where  Powen  of 
it  is  clear  and  plain.    Where  a  substitute  heir  of  entail  nominated  Snsnot^"^^ 
under  the  destination,  but  whose  children  were  not  substituted  to  ^^y.^^?' 

,  ,        .  ded  by  implica- 

hmi  in  the  destination,  executed  a  bond  of  provision  in  favour  tion. 
of  his  only  son  and  daughter,  bearing  to  be  granted  in  pursuance  of 
a  power  to  heirs  to  grant  bonds  of  provision  to  "  their  younger 
children  other  than  the  heir  in  the  said  lands,"  the  bond  was  held 
to  be  ineffectual,  on  the  ground  that  the  power  did  not  extend  to 
the  case  of  an  heir-substitute  who  had  no  child  possessing  the 
character  of  heir-presumptive  to  the  estate.^  But  where  an  entail 
empowered  the  heir  in  possession  to  grant  provisions  in  favour  of 
the  children  of  an  "  eldest  son,"  and  under  the  destination  a  second 
son  was  called  to  the  succession  in  a  certain  event  (which  happened), 
it  was  held  that  a  provision  in  favour  of  the  children  of  that  second 
son  was  a  valid  exercise  of  the  power.*  A  bond  of  provision  in 
favour  of  the  younger  children  existing  at  its  date  was  held  to 
confer  no  right  on  children  who  might  afterwards  be  bom  in  the 
lifetime  of  the  granter,  but  under  reservation  of  the  claim  of  a 
posthumous  child,  as  to  which  a  favourable  opinion  was  intimated 
from  the  bench.'  It  has  been  held  that  a  power  to  grant  pro- 
visions to  ''daughters  and  heirs-female''  may  be  exercised  in 
favour  of  daughters  who  are  not  heirs-presumptive  at  the  date 
of  the  deed.* 

2000.  Provisions  in  favour  of  younger  children  are  regarded  as  Bonds  of  pro- 
burdens  affecting  the  estate  where  they  are  made  binding  on  the  ^^^/SJ^^iS^'"* 
heirs  generally,  and  this  irrespective  of  the  mode  in  which  such  v'^^Jf^^® 
provisions  may  be  constituted.*^     Accordingly,  in  a  case  where  eatwte, 
provisions  to  children  were  constituted  by  personal  bond,  payable 
by  the  heirs  succeeding  the  granter  in  certain  estates,  and  the  heir 
first  succeeding  died  without  having  made  payment,  it  was  found 
that  the  debt  was  a  burden  on  the  heir  next  succeeding,  and  not 
upon  the  executors  of  the  first-mentioned  heir.®    In  the  event  of 
the  heir  becoming  insolvent  at  the  period  when  the  succession 
opens  to  him,  the  children  whose  provisions  have  been  made 
chargeable  against  the  bankrupt  heir  rank  as  personal  creditors 
upon  his  estate  pari  passu  with  other  creditors;^  and  if  the  pro- 

1  Diekion  v.  Diekton,  4  July  1861,  13  ''ProviaoiiB  to  Hein,"  No.  7  ;  Dec.  6, 

D.  1291 ;  3  Feb.  1852,  14  D.   432  ;  13  1744,  1  Cr.  St  &  Pat  372. 

June  1864,  1  Maoq.  729.  >  Oeghom  t.  EUiot,  18  Jan.  1833,  11 

s  BtMne,  2  Feb.  1860,  12  D.  649.  Sh.  259. 

s  OUpharU  v.  (Hiphami,  1793,  M.  6603.  •  Maedonald  ▼.   Lord  Macdonald,  29 

«  Bedhoum,   On.  of,  ▼.   (Ha§$,   1743,  May  1832, 10  Sh.  584. 

M.  2306  (mom.   Waimm  y.   OUm),  Eloh.  ?  jf,^;^  y^    Wright,  6  July  1836,  14 

Sh.  1087. 
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Onerosity  of 
yoQUger  child- 
ren's pro- 
visions in  a 
question  with 
creditors. 


oHijTKRuz.  visions  have   been   heritably   secured,  they  will  be  preferable, 
*  notwithstanding  the  supervening  bankruptcy  of  the  heir  within 
sixty  days  after  the  infeftment.^ 

2001.  With  respect  to  the  onerosity  of  children's  provisions, 
and  the  rights  of  the  appointees  in  questions  with  creditors  of  the 
appointer,  it  is  understood  that,  unless  estate  is  specifically  con- 
veyed, a  father,  after  making  a  provision,  has  the  power  of  affecting 
his  estate  by  onerous  deeds,  and  that  the  claims  of  creditors  under 
such  deeds  are  preferable  to  the  claims  of  the  children.*  Pro- 
visions granted  to  children  in  pursuance  of  reserved  powers  are 
postponed  to  the  claims  of  onerous  creditors,  even  where  the 
children  are  infeft  in  security;  and  should  the  children  receive 
payment  of  their  provisions  from  the  heir,  they  will  be  liable  for 
their  father's  debts  to  the  extent  of  the  sums  received.'  If  the  pro- 
visions have  been  secured  by  infeftment  in  the  name  of  marriage- 
contract  trustees,  the  determination  of  the  order  of  liability  is 
resolved  into  a  question  of  ranking,  creditors  completing  a  prior 
title  being  preferred  to  the  trustees.^  It  has  been  decided  that  a 
married  woman,  to  whom  a  power  of  appointing  to  a  limited 
extent  has  been  granted  by  marriage-contract,  may  exercise  the 
power  without  her  husband's  consent — ^his  assent  to  the  faculty 
being  sufficient^  A  power  to  appoint  with  the  husiband^s  consent 
falls  by  his  deatL® 
Caseof  chud-  2002.  Befcreuce  is  made  to  a  previous  chapter  on  the  question 
^Si;^t^^^  whether  a  father  who  has  conveyed  the  whole  or  the  bulk  of  his 
property  to  the  children  of  a  first  marriage,  or  to  trustees  for  their 
benefit,  can  be  considered  to  retain  an  implied  power  of  alteration 
to  the  extent  of  making  a  reasonable  provision  for  the  wife  and 
children  of  a  second,  marriage  J 
At  what  period  2003.  With  respect  to  the  period  at  which  the  objects  of  a  gift 
the  giA^i°to  to  younger  children  are  to  be  ascertained,  no  distinction  has  been 
be  ascertained,  recognised  between  such  provisions  and  the  ordinary  case  of  a 
destination  of  personal  or  mixed  succession.^  The  vesting  of  the 
succession  will  therefore  fall  to  be  regulated  by  the  usual  rules, 
and  will  depend  chiefly  on  two  considerations :  first,  whether  the 
provision  is  constituted  by   or  in  implement  of  a  contract  of 


1  Man^fidd  v.  ShMfiy  1833,  11  Sh.  389. 

'  Jlerries,  Fa/rquhaVy  and  Co.  v.  Brovm, 
10  Mar.  1838,  16  Sh.  948  ;  Jameton  ▼. 
Strachan,  27  Jan.  1835,  13  Sh.  318. 

»  PooU  V.  Anderaon,  1834,  12  Sh.  481. 

*  Macgregor  t.  Maedonaldy  9  Mar. 
1843,  6  D.  888. 

^  ItuMB  ▼.  FarquhaT8on,  1692,  4  Br. 
8i^.  80* 


^  Bor(kv}%ekv,Trad€9 Maiden Hi>$piUdy 
1737,  M.  4096. 

'  Chapter  XXXVI.,  §  1226,  p.  677. 

^  See,  for  example,  Oawaid  ▼.  (hwald^ 
20  Dec.  1821,  1  Sh.  225,  N.E.  215  ; 
BumeU  v.  BurwU,  4  March  1854,  16  D. 
780.  See  Chapter  XLIIL,  Section  IV. 
(Vesting  under  Powers,  &o.). 
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marriage,  or  is  of  a  testamentary  character ;  and,  secondly^  whether  oHAFrmLnL 
it  is  made  payable  at  the  death  of  the  granter  or  upon  the  children 
respectively  attaining  majority  or  being  married. 

2001.  This  chapter  may  be  concluded  with  a  brief  notice  of  the  Power  oferaii- 
decisions  relating  to  the  execution  of  powers  to  make  provisions  entidi  to  ez-^ 
out  of  rents  for  wives.^  The  statutory  prohibitions  against  aUena-  ^e^ctof 
tion,  contracting  debt,  and  altering  the  order  of  succession,  while  such  exdusion. 
excluding  by  implication  the  power  of  granting  provisions,  do  not 
affect  the  right  of  the  widow  to  her  terce.  Many  entails,  however, 
contain  clauses  excluding  the  right  to  terce,  and  such  clauses  of 
exclusion  are  held,  as  conditions  of  the  grant,  to  be  effectual 
against  heirs  of  entail  and  their  widows.^  Where  the  terce  is  not 
excluded,  a  provision  granted  by  the  heir  to  his  widow  in  any 
form,  and  even  on  deathbed,  is  effectual  to  the  extent  of  the  terce.^ 
Where  a  jointure  was  granted  by  an  heir  of  entail  in  possession  in 
excess  of  the  widow's  l^al  provision,  the  Court  found  that  the  bond 
of  annuity  was  comprehended  in  the  prohibitoiy  clause  in  the 
tailzie,  but  sustained  the  said  bond  in  so  far  as  the  same  could  be 
supported  by  tercel  In  such  cases,  it  has  been  observed,  the 
Court  will,  in  the  exercise  of  its  discretion,  restrict  the  annuity  to 
a  moderate  and  suitable  provision,^  the  limit  being  the  amount  of 
the  provision  which  the  law  gives  to  the  widow  of  a  fee-simple 
proprietor.  Where  an  entail  contained  a  prohibition  to  alter  the 
order  of  succession,  but  no  effectual  prohibition  against  selling  or 
contracting  debt,  a  provision  by  way  of  annuity  was  sustained  to 
the  extent  of  the  free  annual  proceeds  of  the  estate.® 

2005.  Where  a  deed  of  entail  empowers  the  heir  in  possession  Effect  of  yan- 

to  grant  provisions  within  certain  limits,  a  provision  granted  in  thepower^wn- 

excess  of  the  power  will  not  in  general  be  void,  but  may  be ^^^^ ^^a^\ 

restricted  in  accordance  with  the  power  J    Where  a  power  was  deed  of  provi- 
sion in  exercise 
of  it 
^  The  exercise  of  the  powers  conferred       win,  17S6,  M.  3227  ;  Cant  v.  Borikwickf 

by  the  various  Entail  Statutes  does  not  .1726,  M.  15,654. 

faU  within  the  subject  of  this  book.     In  *  Cant  v.  Borthwiek,  tupra, 

BO  far  as  provisions  granted  under  such  ^  Sandford  on  Entails,  p.  368,  citing 

powers  are  made  re»l  burdens  on  the  Bortkwick  y,  Borthwiekt  1730,  M.  15,556, 

estate,  and  the  estate  is  thus  exposed  to  and  Noble  v.  Dewar^  1758,  M.  15,606. 

diligenoe  at  the  instanoe  of  the  creditor,  *  Cwiwnghame  v.  Beaumont^  1778,  M. 

the  subject  has  been  noticed  incidentaUy  15,626. 

in  treating  of  the  estate  of  an  heir  of  ^  MdcOUL  v.  Law,  1798,  M.  16,451 ; 

entail  (Chapter  XXYIII.,  Section  III.).  Bruee  v.  CavBtairB,  11  May  1773,  2  Pat 

^  Gibnn  v.   Rdd^   1795,  M.   15,869  ;  329  ;  EaH  of  Botha  v.  RoiheB,  29  Jan. 

MaeCfUlY.  Law,  1798,  M.  15,451;  FaiHie  1829,  7  Sh.  339.     See  BaH  of  Afar  v. 

V.  Faifiie,  15  June  1819,  F.G.     See  Bay  Ertkine,  28  Sept  1831,  6  W.  ft  S.  611, 

Norton  V.  ffay  Newton,  18  July  1867,  5  with  reference  to  the  construction  of  a 

Macph.  1056.  power  to  burden  the  estate  with  provisions 

'  Ersk.  3,  8,  SO,  97  ;  Sehaw  v.  Calder-  '*  such  as  the  estate  would  conveniently 

wood,  1668,  M.  8196 ;  SUwhan  v.  Bald-  bear  and  allow." 
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OHAPTBB  LDL  giveii  to  gTaiit  liferent  infeftments  of  such  parts  of  the  estate  as 
should  not  exceed  in  yearly  value  a  certain  specified  sum,  and  an 
heir  in  possession  granted  an  infeftment  in  terms  of  the  power,  it 
was  held  that  the  widow  was  entitled  to  the  benefit  of  a  subsequent 
increase  in  the  rental  of  the  lands  in  which  she  was  infeft  in  virtue 
of  the  power.^  On  the  same  principle  of  construction,  an  infeft- 
ment in  locality  lands  equal  to  one-half  of  the  rental  of  the  estate^ 
granted  in  terms  of  a  power,  was  sustained,  notwithstanding  that 
at  the  death  of  the  proprietor  the  estate  had  been  diminished  by  a 
sale  under  the  Act  of  Parliament  authorising  sales  of  entailed 
lands  for  the  redemption  of  land  tax.^  But  where  a  power  is  given 
to  provide  an  annuity  not  exceeding  a  specified  proportion  of  the 
rental,  the  amount  of  the  annuity  will  depend  on  the  amount  or 
value  of  the  rental  at  the  death  of  the  heir  by  whom  the  annuity 
is  granted,  when  the  provision  becomes  exigible.' 

2006.  Where  annuities  are  limited  to  a  specified  proportion  of 
the  rental,  the  computation  is  to  be  made  with  reference  to  the  free 


Construction 
of  powers  of 
granting  an- 
nuities Bmitod  rental,  deducting  real  burdens,*  but  not  personal  debts  which  may 

to  a  proportion  »  o  »  r  j 

of  the  fr&d 

rental. 


be  made  to  affect  the  estate.^  Where  under  the  powers  of  an 
entail  provisions  might  be  granted  to  wives  and  children  not 
exceeding  a  specified  proportion  of  rental  ''  in  so  far  as  the  same 
shall  be  free  and  unaffected  at  the  time  with  prior  liferents  and 
annual  rents  of  real  debts,  and  after  deduction  of  the  annual  rents 
of  personal  debts/'  it  was  held  that,  in  estimating  the  amount  of 
the  annuity  competent  to  be  granted  to  the  widow  of  an  heir  in 
possession,  the  interest  of  provisions  to  his  children  affecting  the 
rents  was  not  to  be  taken  into  computation.^ 

2007.  In  estimating  the  free  rental,  land  in  the  natural  posses- 
amouS°of'frec  sion  of  the  hcir  is  to  be  included  at  a  fair  valuation,^  but  exchisive 
rental.  of  the  mansion-housc,  gardens,  and  policies.®    After  some  fluctua- 

tion of  judicial  opinion,^  it  is  settled  that,  in  estimating  the  free 


Mode  of  com- 


^  Agntw  V.  Agnew^  12  Dec  1810,  re- 
ported in  a  note  to  the  oaee  of  Gordon  v. 
Qot-dcm,  24  Jan.  1811  (16  F.C.  161). 

3  Malcolm  v.  McUedm,  21  Nov.  1823, 
2  Sh.  514,  N.E.  458 ;  and  see  Sari  of 
XirUore  Petr.,  13  May  1814,  F.C. 

'  Oraham  v.  CourUeu  of  Olencaim,  7 
July  1806,  5  Pat  184 ;  Douglas  v. 
Ihug^,  15  May  1822,  1  Sh.  408,  N.E. 
882.  AIbo  Sari  of  Hothes  v.  JRotheSj  29 
June  1829,  7  Sh.  339,  where  the  same 
principle  wa8  applied  to  the  limitation  of 
the  provinonB  competent  to  be  granted  to 
yomiger  children. 

*  No  dednotion  is  allowed  for  property 
tax   {Madame   ▼.    Madainef  29   Nov. 


1845,  8  D.  160) ;  nor  in  respect  of  tibe 
statutory  assessments  for  providing  the 
minister's  manse  {SHiol  v.  BUiot,  17 
Nov.  1813,  F.C);  and  for  ropairing 
churches  and  schod-houses  {Ant^nUher 
V.  Anstrutiier,  14  May  1823,  2  Sh.  206, 
N.E.  269). 

»  Lady  Lee  y.  Zee,  1698,  M.  15,552 ; 
Paienon  v.  Paierson,  17  July  1849,  11 
D.  1420. 

«  Mengiee  v.  Mewriee,  15  Deo.  1852,  15 
D.  237. 

7  Miot  V.  Mioi,  17  Nov.  1813,  F.O. 

8  Leith  V.  Leith,  10  June  1862,  24  D. 
1059. 

>  See  Svndair  r.  Lord  Dt^l^u,  24  Not. 
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yearly  value  of  an  entailed  estate  with  reference  to  powers  of  grant-  chaftkb  ux. 
ing  provisions,  the  value  of  shootings  must  be  taken  into  account, 
whether  let  or  unlet,  whether  on  highland  or  on  lowland  estates  ; 
and  also  the  value  of  fishings ;  ^  the  value  being  estimated,  where 
the  subject  was  in  use  to  be  let  by  the  year,  according  to  an  average 
of  the  rents  received  during  a  series  of  years  immediately  preceding 
the  death  of  the  heir.*  Where  a  provision  of  locality  had  been 
granted  without  reference  to  shootings,  it  was  held,  in  a  question  with 
the  next  heir,  that  the  value  of  these  subjects  must  be  taken  into 
computation  for  the  purpose  of  ascertaining  whether  the  locality 
did  not  exceed  the  provision  authorised  by  the  entail.^  The 
interest  of  money  destined  to  heirs  of  entail  for  the  purpose  of 
increasing  the  estate  is  considered  to  be  a  part  of  the  annual  value 
of  the  estate  out  of  which  provisions  may  be  granted.^  In  determin- 
ing upon  these  principles  the  value  of  the  free  rents  or  proceeds  of 
entailed  estates  out  of  which  provisions  might  be  granted  under  the 
Aberdeen  Act,  it  was  ruled  that  such  value  included  feu-duties, 
rents  of  estate  which  formed  part  of  the  entail,  though  possessed 
on  a  personal  title,  and  also  the  profits  of  coal  mines,  whether 
accruing  in  the  shape  of  fixed  rents  or  of  royalties.^ 

1842,  5  D.  174 ;  Macfphenon  v.  Maopher-  included  in  the  valuation, — DuJe^  of  Box- 

Mon,  it^fira.  burg?ie  v.  Boxburghe,  25  June  1818,  F.G. 

1  Leith  y.  LeUh^  nipra.  *  ffouHan  v.  NicoUon,  1756,  M.  2388. 

*  Maepkenon  v.  Maephenw,  16  Feb.  '  WeUwood  t.  Wdlwood,  12  July  1848, 

1848,  5  D.  651.  10  D.  1480 ;  and  see,  on  the  last-men- 

'  MenHa  v.  Meneie»,  10  March  1852,  tioned  point,  Ihuglcu  v.  Dou^tu^  15  May 

14  D.  651.    A  right  of  patronage  niay  be  1822,  1  Sh.  408,  N.K  882. 
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POWERS  OF  APPOINTMENT  UNDER  TRUSTS. 


1.  General    Powers  op   Appoint-  i  3.  Powers  op  Apportionment  (Par- 

ment,  their  construction  and  tial  appointments,  &c.). 

Epfbct.  I  4.  Deeds    ultra    yirbs  ;    Fraud  ; 

2.  Execution  op  such  Powers  by  Bargains  with  an  Appointee. 

Will  or  Deed. 


SECTION  1. 

General  Powers  of  Appointment,  their  Constru(3TIon  and 

Effect. 


Meaning  of 
general  power 
of  appoint- 
ment. 


Exercise  of  a 
general  power 
of  appropria- 
tion. 


2008.  By  a  general  power  of  appointment  is  meant  a  power 
either  reserved  by  the  maker  of  a  settlement  to  himself,  or  granted 
to  a  donee,  to  dispose  of  the  estate  at  pleasure.  Such  powers,  when 
conferred  by  a  will  or  marriage  settlement,  are  usually  given  to  a 
legatee,  or  to  one  of  the  spouses  to  whom  a  life  interest  in  the 
estate  is  provided,  the  intention  being  to  give  as  large  an  interest 
as  is  consistent  with  the  main  object  of  securing  a  provision  to  the 
first  taker  for  Ufa  The  questions  of  chief  interest  relate  to  the 
case  of  a  power  given  by  implication,  and  to  the  distinction  which 
is  recognised  between  the  powers  of  a  liferenter  by  reservation  and 
those  of  a  liferenter  by  grant  to  whom  a  qualified  power  of  appoint- 
ment has  been  given. 

2009.  Sometimes  a  power  is  given  to  a  liferenter  to  appropriate 
the  fee  of  the  property.^  There  can  be  no  doubt  of  the  competency 
of  conferring  such  powers,  and  no  question  of  importance  seems  to 
have  arisen  regarding  them.  It  is  not  uncommon  to  confer  upon 
a  liferenter  a  power  of  encroaching  on  the  capital  fund,  in  so  far  as 
necessary  for  support.  Such  powers  are  to  be  interpreted  liberally, 
the  extent  of  encroachment  being  in  the  discretion  of  the  party. 
But  a  power  of  appropriating  for  one's  own  use,  without  limitation 
as  to  the  amount,  will  not  entitle  the  appointee  to  dispose  of  the 


^  It  is  evident  that  under  a  general 
power  the  donee  may  appoint  to  himself. 
*'A general  power,"  says  Lord  St.  Leonards 
(Powers,  8th  ed.,  chapter  8,  sect.  1,  §  4), 
**  is,  in  regard  to  the  estates  which  may 
be  created  by  force  of  it>  tantamount  to  a 
limitation  in  fee^  not  merely  beoaose  it 


enables  the  donee  to  limit  a  fee,  which  a 
particular  power  may  also  do,  but  because 
it  enables  him  to  give  the  fee  to  wh(Hn  he 
pleases ;  he  has  an  absolute  dispooiDg 
power  over  the  estate,  and  may  bring  it 
into  the  market  whenever  his 
or  his  wishes  may  lead  him  to  do  so. ' 
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property  by  will  or  mortis  causa  disposition.^  A  power  of  appro-  chaptbblx. 
priation  may  be  restricted  to  a  particular  subject.  For  example,  a 
testator  having  left  to  a  lady^  resident  in  his  house,  "  the  whole  of 
the  furniture  in  her  own  bedroom,  and  any  other  she  may  choose 
for  furnishing  her  house,"  this  provision  was  interpreted  by  the 
Court  to  mean  a  power  of  choosing  liberally,  but  fairly,  any  other 
articles  of  furniture  of  similar  extent  and  value  with  the  furniture 
of  her  own  bed-room.*  Where  a  settlement  reserved  to  the  granter 
a  power  of  affecting  the  property  by  acts  of  fair  expenditure  or 
absolute  disposal  by  deed  inter  vivos,  it  was  held  that  a  power  in 
such  terms  did  not  entitle  the  granter  gratuitously  to  alter  the 
order  of  succession  to  the  settled  estate.^ 

2010.  I.  Power  bt  Implication. — ^Beference  is  made  to  the  3d  How  a  general 
and  4th  sections  of  Chapter  XVI.,  particularly  the  3d  section,  on  the  Ee  roLS*by 
cases  in  which  a  fee  or  power  of  disposal  may  be  implied  from  a  gift  implication. 
of  the  life  interest  or  income  of  a  fund,  the  fee  being  otherwise  undis- 
posed of.     Under  the  head  of  Power  to  Revoke  (Chapter  XXIL, 

Section  III.),  it  is  shown  that  in  the  case  of  mutual  settlements  by 
spouses  or  members  of  a  family  a  power  of  revocation  or  alteration 
will  not  in  general  be  construed  as  including  a  power  to  one  of  the 
parties  to  dispose  of  the  estate  of  the  other.  But  in  such  cases 
everything  depends  on  the  terms  of  the  settlement.  In  the  case 
noted  below  *  where  the  granters  of  a  mutual  settlement  disposed  of 
their  fortunes  in  charity,  a  power  given  to  the  survivor  to  alter  the 
scheme  was  held  to  be  applicable  to  the  estates  of  both  parties.  A 
provision  in  a  will  appropriating  a  share  of  the  estate  in  case  the 
liferenter  shall  die  "  without  leaving  a  writing  r^ulating  hia  suc- 
cession," is  an  example  of  a  power  of  appointment  given  by 
implication.^ 

2011.  It  seems  to  be  established  by  some  of  the  cases  on  marriage-  Fand  settled 
contract  provisions  that  a  fund  which  is  specially  destined  to  heirs  a  mwiw  ^^ 
or  children  of  a  marriage  is  subject  to  an  implied  power  of  division,®  whether  sub- 
which,  however,  would  not  be  lawfully  exercised  by  giving  the  fund  piud  power  of 
to  the  heir-at-law7     In  the  later  case  of  Ponton?  the  Court,  on  the  ^^^"• 
principle  of  implied  will,  sustained  a  deed  of  apportionment  of  a 

sum  secured  by  antenuptial  contract  to  the  surviving  spouse  in 

*  Sprc^  V.  Pennycoohf  12  June  1S56,  »  Oraham't  Trs.  v.   Orahem,  1868,  6 
17  D.  840.                                                        Macph.  820;   compare  Smithes  Trt.  v. 

3  Beed  v.  Stratkallan,  11  Feb.  1834,  12  Graham,  1873,  11  Macph.  680. 

Sh.  426.    Afi  to  power  given  to  a  son  to  '  Herriea  v.   BerrieSy  26  Nov.  1806, 

take  up  »n  interest  in  hia  father's  busi-  Hume,  628.    See  the  prior  cases  cited  in 

new,  see  Fra$er*8  Tr$.  v.  Fraier,  25  May  1  Fraser,  768. 

1894,  81  S.L.R.  674.  '?  OrmisUm  v.  OmUian,  24  Jan.  1809, 

>  Savuay  V.  Cowan,  1838,  11  Sh.  967.  Hume,  631. 

*  The  AndLenon  Bequent  case,  1879,  7  *  Ponlon  v.  Ponton,  14  Feb.  1837,  15 
JL  822.  Sh.  664. 
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Power  of  dia- 
posftl  reserved 
with  the  life- 
rent, held  to 
be  eqaivalent 
to  a  fee. 


Principle  and 
limits  of  appli- 
cation of  toe 
rale. 


Davidson  y, 
Davidson, 


liferent,  *'  and  to  the  heirs  and  bairns  of  the  said  intended  marriage 
in  fee."  In  Dykes  v.  Dykes  ^  the  expression  "  heir  or  heirs  "  of  the 
marriage,  in  a  contract  of  marriage  binding  the  husband  to  settle 
his  heritable  estate,  was  interpreted  to  mean  the  heir-at-law  ;  and 
a  conveyance  of  a  part  of  the  estate  to  a  younger  son  was  held  to 
be  vitra  vires,  and  a  fraud  upon  the  heir.  A  power  to  divide  the 
price  of  a  wife's  estate  among  the  "  heirs  and  bairns  of  the  marriage  " 
was  found  to  be  validly  exercised  by  entailing  the  estate  on  the 
eldest  son,  and  charging  it  with  bonds  of  provision  in  favour  of  the 
younger  children.* 

2012.  II.  Beskrvation  of  a  Liferent  with  a  Powee  of 
Disposal. — ^This  combination  of  rights,  of  which  the  ordinary 
reservation  in  a  mortis  causa  settlement  is  a  familiar  example,  is 
equivalent  to  a  fee-simple  estate.  The  settlor  is  held  to  retain  the 
full  right  of  fee,  whether  the  power  reserved  by  the  settlement  is 
in  terms  a  power  of  altering  the  succession,  or  whether  it  includes 
the  power  of  disposal  for  onerous  causes.^ 

2013.  The  rule  has  been  very  generally  applied  to  cases  of  life- 
rents by  reservation,  where  a  general  power  of  disposal  was  also 
reserved  by  the  granter  of  the  deed.  Where  a  person  retains  the 
substantial  interest  in  his  estate  for  the  term  of  his  life,  together 
with  the  power  of  disposing  of  it  at  any  time — the  fas  habendi  and 
jus  disponendi — he  seems  to  be  possessed  of  every  power  in  relation 
to  the  estate  of  which  property  is  susceptible.  In  the  case  of  a 
liferenter  by  reservation,  no  question  could  arise  as  to  the  person 
from  whom  the  succession  should  be  traced  in  the  event  of  his 
dying  intestate ;  so  that  the  circumstance,  which  in  the  case  of  life- 
rents by  constitution  distinguishes  the  right  from  a  fee,  is  here 
awanting.  A  liferent  by  reservation,  with  a  general  power,  having 
then  all  the  qualities  of  an  estate  in  fee,  both  as  r^ards  enjoy- 
ment and  as  regards  disposition  or  succession,  it  must  be  regarded 
as  such  in  a  question  with  creditors  ;  for  the  law  does  not  enable  a 
proprietor  to  settle  his  property  so  as  to  exclude  the  rights  of 
creditors  while  he  retains  the  powers  incident  to  the  enjoyment  of 
the  plenum  dominium.  Such  reservations  in  deeds  of  destination, 
as  they  leave  nothing  to  the  grantee  but  a  spes  successionis,  are 
therefore  properly  held  to  import  a  reservation  of  the  fee  of  the 
estate  to  the  granter. 

2014.  The  ancient  case  of   Davidson  v.  Davidson  *  establishes 


1  Dykei  v.  Dykei,  9  Feb.  1811,  F.C. 

>  Erskme  v.  Erakine,  17  Jan.  1826,  4 
Sh.  357,  N.E.  862. 

'  Where,  however,  the  limiUition  is 
contained  in  a  marriage-contract,  it  will 


be    binding   ear   obUgaUonef — OoUaH  t. 
Cforrie,  26  March  1858, 15  D.  606. 

«  Davidson  v.  Davidson,  1687,  M. 
8255.  It  was  also  held  at  aneadjperiod 
in  onr  law  that  the  creditors  of  a 
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the  principle  that  a  liferent  by  reservation  with  a  general  power  chaptbblx. 
of  disposal  is  equivalent  to  a  fee,  by  the  application  of  a  very 
critical  test,  namely,  that  of  the  competency  of  exercising  the 
reserved  power  by  a  deed  of  alteration  on  deathbed.  It  was  held 
that  the  deed  of  alteration  was  reducible  ex  capite  lecti.  This 
decision  implies  that  the  deed  of  alteration  was  that  of  a  fee- 
simple  proprietor ;  for,  if  the  right  of  disposal  reserved  with  the 
liferent  had  been  of  the  nature  of  a  proper  power,  the  alteration 
would  have  been  unchallengeable.^ 

2015.  The  principle  received  a  further  illustration  in  the  case  cumrnrM  v. 
of  Cvmming  v.  The  Lord  Advocate}    The  liferenter  in  that  case  ^^^^*'*'«»^- 
having  exercised  his  reserved  power  of  disposal  after  the  death  of 

the  disponee  or  institute  in  the  destination,  the  latter  was  found  to 
have  had  no  vested  interest  in  the  estate,  and  a  claim  for  terce  at 
the  instance  of  his  widow  was  repelled.  In  the  case  of  Gumming 
the  destination  was  contained  in  a  charter  of  the  lands ;  in  the 
subsequent  case  of  Baiilie  v.  Clark  ^  it  was  contained  in  a  disposi-  BaiUie  v. 
tion,  the  title  being  taken  by  the  purchaser  to  himself  in  liferent,  ^^^^ 
with  a  reserved  power  of  disponing,  and  to  his  son  in  fee.  This, 
although  in  form  a  liferent  by  constitution,  was  treated  as  a 
reserved  liferent,  as  the  destination  was  held  to  be  inserted  in  the 
title  by  the  authority  of  the  purchaser.  The  purchaser  having 
died  without  exercisiug  his  reserved  power,  his  son  was  held  to 
take  the  lands  in  the  character  of  an  heir  of  provision,  and  not  as 
a  disponee,  and  to  be  under  an  obligation  to  collate  the  estate  as  a 
condition  of  claiming  a  share  of  the  moveables. 

2016.  The  cases  above  mentioned  are  examples  of  the  construe-  Effect  of  re- 

,-  «  f  £    j»  1    •  •         ^'  '1.1.         1'^  A.  servation  of  a 

tion  of  a  general  power  of  disposal  m  conjunction  with  a  liferent  liferent  with  a 

by  reservation,  and  with  a  destination-over.    Where  the  reserved  2? d^^^^^'^'^' 

power  merely  enables  the  liferenter  to  alter  the  order  of  succession 

but  not  to  sell,  or,  conversely,  to  alienate  the  estate  for  onerous 

causes  but  not  to  alter  the  succession,  the  argument  for  holding 

the  estate  given  equivalent  to  a  fee  is  proportionately  weakened  ;  ^ 

and  it  will  be  seen  that,  even  in  the  case  of  liferents  by  constitution, 

the  generality  of  the  power  is  an  element  of  importance.    Some 

cases  on  the  construction  of  reserved  powers  of  appointment  of  a 

more  restricted  nature  may  now  be  noticed. 

renter  byreoervatioii  might  adjudge  the  fee  537,  the  principle  was  extended  to  the 

for  their  deibta, — Elliot  v.  MLiot,  1698,  M.  case  of  a  matual  settlement,  in  which  a 

4180 ;  Jtu9co  v.  Blair,  1723,  M.  4117.  joint  liferent,  with  power  to  alter,  was 

^  See  Chapter  IX.,  Section  lY. ;  Erak.  reserved  to  both  the  spouses. 

S,  8y  98.  '*  See  Gflendonwyn  SeoU  t.  Maxwell,  22 

3  Owammg  v.  The  Lord  Advocate,  1766,  May  1850,  12  D.  983,  affirmed  1  Maoq. 

IdL  4268.  .791,  a  case  of  a  provision  by  a  wife  to  a 

>  BaiUie  v.  dark,  28  Feb.  1809,  E.G.  hnsband  nnder  a  mutoal  settlement  snb< 

In  Brown  v.  Broum^  11  Feb,  1841,  8  D.  ject  to  a  power  of  this  nature. 


.    I 
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CHAPTER  LX. 

Liferent  and 
reHenred  power 
or  (iUposal  hj 
deed  tnier 
riron. 


Mutual  settle- 
ments. 


Effect  of  a 
reserved  power 
to  alter  the 
succession. 


General  rule. 


Conveyance  in 
liferent 
coupled  with 


2017.  In  the  case  of  Ramsay  v.  Ccwan^  the  truster,  hj  bis 
marriage-settlement,  conveyed  to  trustees  the  general  residue  of 
the  personal  estate  of  which  he  should  be  possessed  at  his  death; 
but  not  so  as  to  debar  him  from  affecting  it  "by  acts  of  fair 
expenditure,  or  absolute  disposal  iTder  vivos,  operating  against 
himself."  This  was  held  to  import  a  liferent  in  the  truster,  with 
a  power  of  disposal  inter  vivos,  either  gratuitously  or  for  onerous 
causes,  but  not  intuitu  mortis ;  and  accordingly  a  subsequent  deed, 
intended  to  create  interests  of  fee  and  liferent  prejudicial  to  the 
heirs  of  the  marriage-contract,  was  found  to  be  ineffectual  to  alter 
the  succession.  In  deciding  that  the  truster  had  not  an  imlimited 
fee,  the  fact  of  the  power  being  given  in  a  marriage  settlement 
received  considerable  weight.  In  CoUart  v.  Corrie^  a  power  to 
sell,  reserved  in  a  mutual  settlement  by  husband  and  wife,  '*  should 
they  find  it  necessary  for  their  support  to  do  so,"  was  held  to  be 
qualified  by  the  condition  attached  to  it ;  and  a  disposition  bearing 
to  be  a  recompense  for  past  services  was  reduced. 

2018.  An  entailer  may  reserve  power  to  nominate  additional 
heii-s,  and  such  a  power  may  be  exercised  after  the  completion  of  a 
title  under  the  original  entaiL*  In  the  case  of  Porterjield*  where  a 
power  to  nominate  heirs  was  reserved  by  the  entailer,  it  was  held 
that  the  power  was  well  exercised  by  a  deed  of  entail  of  a  different 
estate,  which  declared  that  the  heirs  therein  called  should  be  the 
heirs  of  the  first-mentioned  entail.  In  this  case  the  heir  first 
called  to  the  succession  by  the  original  entail  had  made  up  a  title 
under  it,  passing  over  the  deed  of  appointment,  and  possession  was 
had  on  that  title  for  more  than  forty  years  by  persons  who  were 
heirs  under  both  destinations.  But  on  the  succession  opening  to 
the  heirs  specially  called  by  the  deed  of  appointment  this  was  held 
to  be  the  regulating  deed,  and  the  right  of  succession  which  it 
conferred,  being  jure  facultatis,  was  not  affected  by  prescription. 

2019.  The  cases  on  powers  by  reservation  were  reviewed  in 
Morris  v.  TennarU^  by  Lords  Cran  worth  and  St.  Leonards,  in 
whose  opinions  the  doctrine  is  explicitly  laid  down  that  a  liferent 
by  reservation  with  a  power  of  disposal  is  equivalent  to  a  fee. 

2020.  III.  Grant  of  Power  of  Appointment  to  a  Lifsrsnter 
BY  CoNSTFTUTiON. — The  rule  of  construction  in  this  class  of  cases 


^  Manuayy*  Covwn,  11  Jnly  1833,  11 
Sh.  tf67. 

'  ColtoH  V.  Corriej  26  March  1858,  15 
D.  606. 

*  PorterfiddY,  StewaH^  1  Sh.  9,  N.E. 
6  ;  remitted  2  W.  &  S.  869  ;  opinioxiB  8 
Sh.  16  ;  judgment  of  affirmuioe,  23  Sept 
1831,  6W.  &  a  515.    See  also  EaH  of 


Stratkmore  v.  StnOhmare^s  TVt.,  15  Sh. 
449 ;  30  July  1840,  1  Rob.  189  ;  Fnuer 
V.  Lord  Loval  {Aheiiarff),  28  Feb.  1S42,  1 
BeU,  105. 

^  Porterfidd  v,  SUwart,  supra. 

^  MorrU  r.  Teanami,  in  H.  of  L.  6  July 
1855,  27  Jur.  546 ;  26  Mjunch  1858,  SO 
Jut.  948. 
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ia  that  a  liferenter  by  constitution,  even  when  invested  with  the  chafteb  lz. 
most  general  power  of  disposal,  is  not  a  fiar ;  and  that  the  appointee  power  of  dis- 
of  the  liferenter,  or,  failing  such  an  appointment,  the  disponee  J^int^^* 
under  the  destination-over,  takes  the  estate  not  as  the  heir  of  the  ««***«  ^^  ^e. 
liferenter,  but  as  the  heir  of  the  granter  of  the  power.*     The  inter- 
position of  a  trust  for  the  purpose  of  keeping  the  fee  and  the  liferent 
distinct  makes  it  more  difficult  to  suppose  that  a  constructive  fee 
is  given  to  the  liferenter;  but  the  decisions  do  not  appear  to 
have  proceeded  on  this  consideration  ;  and  accordingly  we  find  that 
in  the  case  of  Baine  v.  Crai^,  where  there  was  a  direct  mutual 
disposition  between  spouses  to  their  own  liferent  use,  fee  to  the 
children,  subject  to  a  power  of  disposal,  the  Court  did  not  regard  the 
addition  of  the  power  as  equivjJent  to  a  fee  in  the  liferenters,  but 
gave  efiPect  to  the  destination,  according  to  the  natural  meaning  of 
the  words,  to  the  extent  of  the  one-half  of  the  property  to  which 
it  was  assumed  the  wife  had  right.^ 

2021.  In  the  recognition  of  this  principle,  effect  is  given  to  the  Distinction 
reasons  which  the  testator  may  be  supposed  to  have  for  withhold-  ^^ra'^reser- 
ing  the  full  and  absolute  dominion  of  the  property,  while  giving  to  ved  and  powers 
his  immediate  heir  a  voice  in  the  disposal  of  it.     For  example,  a 

testator  may  wish  the  capital  to  be  left  in  the  hands  of  trustees 
during  the  lifetime  of  his  widow  or  daughter  with  the  view  of 
constituting  an  alimentary  provision  in  her  favour,  and  may  at  the 
same  time  be  willing  that  she  should  be  as  completely  unfettered 
in  the  disposal  of  the  fee  as  if  the  property  were  her  own.  Or  he 
may  be  willing  that  any  appointment  of  heirs  by  the  liferenter 
should  receive  effect  in  preference  to  the  rights  of  his  heirs ;  and 
may  yet  prefer  his  own  heirs- at-law  to  the  heirs-at-law  of  the  life- 
renter,  who  would  of  course  be  entitled  to  the  succession  if  the 
conveyance  were  absolute.  Again,  it  may  be  desirable  to  give  the 
use  of  the  capital  to  the  liferenter  as  a  fund  of  credit,  with  a  power 
of  sale  to  meet  emergencies,  in  which  case  the  power  of  disposal 
will  be  a  general  one.  Such  considerations  show  that  this  rule  of 
interpretation  applicable  to  powers  of  appointment  is  well-founded. 

2022.  It  is  scarcely  necessary  to  point  out  that  in  the  case  of  a 
gift  to  a  parent  in  liferent  and  to  children  unnamed  in  fee  the 
addition  of  a  power  of  disposal  has  no  legal  effect^  because  by  the 

form  of  the  destination  the  fee  is  vested  in  the  parent.'    The  effect  Examination 
of  a  disposition  in  liferent,  with  a  power  of  appointment,  under-  ^aaes^upon  "* 

^  On  this  principle,  the  heirs  under  the  ^  JBaine  v.  Craig,  8  June  1845,  7  D. 

destination-oyer  were   held    entitled  to  845. 

oonfinn  as  exeontors  of  the  fee,  notwith-  '  See  the  opinions  of  the    consulted 

standing  the  existence  of  a  partial  power  Judges  in  Swuon's  Trt,  v.  Brown,  1890, 

of  (fispoeal,— il*(7oi&n  v.  KvnUiy,  4  Dec.  17  R.  581. 
1885,  14  Sh.  105. 
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cHAFTBB  Lx.  weiit  elaboiute  discussion  in  three  leading  cases,  raising  the  question 
powers  of  dis-  in  different  ways.    In  the  case  of  WeddeU  or  Ness^  a  power  was 
EfwlBii^rs?  ^  given  to  the  t^tator's  widow  to  appoint  by  testamentary  deed ; 
lie  WeddeU,     the  power  having  been  exercised,  an  action  was  raised  in  the  Court 
of  Exchequer  in  Scotland  to  determine  whether  the  estate  was 
subject  to  inventory  duty  as  property  of  the  widow.    In  Morris  v. 
Tennant^  the  question  related  to  the  exercise  of  the  power  of 
appointment  on  deathbed  ;  in  Alves  v.  Alves  ^  the  competition  was 
between  the  heirs  of  the  liferenter  and  the  truster's  residuary 
l^tees.    The  opinions  of  the  Judges  who  decided  WedddCs  case 
are  elaborate  and  instructive.    The  result  at  which  the  Court  of 
Exchequer  arrived  was,  that  an  appointee  under  the  authority  of  a 
deed  which  empowered  the  liferenter  to  bequeath  the  fee  by  testa- 
mentary deed  was  the  heir  of  the  maker  of  the  power,  and  not  of 
the  party  exercising  it — ^a  result  which  is  obviously  inconsistent 
with  the  notion  of  a  fee  in  the  person  of  the  liferenter. 
^f^f^  V.  2023.  In  Morris  v.  Tennant  a  power  was  given  to  a  liferenter 

Tennant,  of  certain  funds  under  trust  to  "  settle,  destine,  and  convey  "  the 
fee  in  a  certain  event,  with  a  destination  to  other  parties  in  case  of 
failure.  It  being  admitted  that  a  power  might  be  exercised  on 
deathbed,  the  question  argued  before  the  House  of  Lords  was, 
whether  an  appointment  executed  on  deathbed  under  this  power 
could  receive  effect  as  an  exercise  of  the  power,  or  must  be  r^arded 
as  a  conveyance  of  the  fee ;  and  the  argument  for  the  liferenter's 
heir-at-law  was,  that  a  liferent  coupled  with  a  general  power  was 
equivalent  to  a  fee-simple,  distinguishing  from  WeddMs  case,  in 
which  the  power  was  to  be  exercised  by  testamentary  deed.  The 
decision,  as  stated  in  Lord  St.  Leonards'  exhaustive  analysis  of  the 
authorities,  was  that  a  liferent  coupled  with  the  largest  and  most 
general  power  of  disposal,  and  with  a  destiTuUion-over,  could  not 
be  construed  as  a  fee. 
Whether  the  2024.  The  construction  of  a  general  power  superadded  to  a 

amoimts^^a    liferent,  vrithout  an  idterior  destination,  has  not  been  finally  deter- 
constructive     mined.     In  the  decisions  referred  to,  reliance  was  placed  on  the 

fee  whei^  there 

is  no  ulterior    Contingent  interest  of  the  person  instituted,  in  default  of  an  appoint- 

ti^wtate!* °^  Daent  under  the  power,  as  sufl&cient  to  prevent  the  fee  from  vesting 

in  the  liferenter.    The  nearest  approach  to  the  case  of  a  liferent 

with  a  general  power,  but  without  a  destination-over,  occurred  in 

the  case  of  Alves  v.  Alves*    A  liferent  of  a  certain  share  of  move- 

1  Re  Wedddl,  3  Feb.    1849,  Soottifih  4,  sect  1,  §9),"AdeyiBe  to  A.  for  life, 

Exchequer  Keports.  expreealy,  with  remainder  to  persoiu  as  he 

'  Morris  v.  Tennant,  supra,  shall  by  deed  or  will  or  otherwise  appoint, 

'  Alves  V.  Alves,  8  March  1861,  28  D.  will  of  course  not  give  him  the  absolute 

712.  interest,  although  he  may  acquire  it  by 

*  Alves   V.    Alves,    supra.    Lord    St.  the  exercise  of  his  power, — JBafford  v. 

Leonards  observes  (Powers,  8th  ed.  chap.  Street,  16  Ves.  185  ;  Hughes  ▼.  WdU,  9 
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able  succession  was  given  to  the  testator's  widow,  with  a  general  chaptbb  lx. 
power  of  appointment.     There  was  no  express  destination-over; 
but  the  Court  were  of  opinion  that  there  was  a  sufficient  residuary 
destination  in  a  previous  settlement  to  exclude  the  next  of  kin, 
whether  of  the  testator  or  of  the  liferentrix. 

2026.  The  distinction  between  general  and  limited  powers  of  General  and 
appointment  is  most  clearly  stated  by  Lord  Westbury  in  Pv/rseU  v.  o?S«p<»S^ 
Elder : — "  If,"  said  his  Lordship,  "  an  estate  or  sum  of  money  be  ^^f^^^ce 
given  to  an  individual  who  is  sui  juris,  without  words  of  limitation  to  their  Con- 
or a  declaration  of  the  extent  of  his  ownership,  but  with  words 
indicative  of  the  intention  of  the  testator  that  he  should  have  the 
absolute  Jus  disponendi,  then,  in  any  case,  those  words  are  to  be 
taken  as  indicating  an  intention  that  he  should  be  the  absolute 
owner.  Thus,  if  I  give  an  estate  to  A.  B.  to  do  therewith  as  he 
pleases,  to  give  to  such  persons  as  he  shall  think  fit,  and  to  deal 
with  it  at  his  will  and  pleasure,  all  those  expressions  are  nothing 
more  than  a  form  of  denoting  absolute  ownership,  and  the  intention 
to  give  absolute  ownership.  But  if  a  gift  is  made  to  et,femme  covert, 
and  provision  is  made  for  her  children,  and  then  these  words  are 
annexed  to  the  gift,  that  in  the  event  of  her  having  no  children  the 
property  is  committed  to  her  discretion  alone,  as  she  may  thereafter 
think  fit  to  deal  with  it,  those  are  words  which,  having  regard  to 
the  reference  to  her  discretion,  and  to  the  cause  for  the  exercise  of 
that  discretion,  and  to  the  fact  that  they  are  annexed  to  a  gift  made 
to  eLfemme  covert  who  is  not  sui  juris,  must,  I  think,  in  conformity 
with  every  principle,  and,  so  far  as  I  know,  in  conformity  with 
every  authority,  be  held  to  amount  only  to  an  indication  of  inten- 
tion that  the  femine  covert  shall  have  a  power  of  appointment  or  of 
disposition,  and  not  to  be  indicative  of  an  intention  that  the  femme 
covert  shall  become  the  absolute  owner."  ^ 

2026.  Where  the  liferent  of  a  sum  of  fixed  amount  is  charged  Abatement  of 
on  residue,  so  much  upon  the  share  of  one  child  and  so  much  on  seq^e^  onhe 
that  of  others,  and  a  power  of  disposal  of  part  of  the  capital  is  !^^J^**^™^^ 
added,  then,  in  the  event  of  the  power  being  exercised,  the  resi- 
duary shares  suffer  abatement  in  the  proportions  in  which  the  life- 
rent interest  was  chargeable  upon  them  respectively.* 

Hare,  767  ;  and  the  rale  applies  to  per-  1 ;  HaleB  y.  Margerwm,  8  Vee.  299  ;  Cook 

■onal  estate  as  well  as  to  real  estate^ —  v.  DucJcer^fidd,  2  Atk.  565.     But  this 

Reith  Y.  Seymowr,  4  Busb.  263  ;  Scott  v.  doctrine  refers  only  to  a  devise ;  for  in  a 

Joudrfiiy  26  Beav.  174."    In  the  same  conveyance  such  a  limitation  would  merely 

page  (§  11)  the  aathor  adds — **  It  is  said  confer  a  power  on  the  party,  and  not  give 

that  where  an  estate  is  given  absolutely,  him  an  estate  in  fee." 

without  any  prior  limited  interest,  to  such  ^  PuraeU  v.  Eldery  13  June  1865,  8  M. 

uses  as  a  person  shall  appoint^  it  would  (H.L.)  at  p.  68. 

he  an  estate  in  fee,— see  8  Yes.    470  ;  >  BogU  v.  Bog^,  1888,  16  Sh.  1271. 

Zord  Tofwntend  v.  WindJioim^  2  Yes.  sen. 

VOL.  n.  Y  2 


1094 


POWERS  OF  APPOINTMSNT  XTNDBR  TRUSTS. 


cHAnnt  Lx* 


SECTION  IL 


G«oeral  settle- 
ment, in  what 
cases  effectual 
as  an  exercise 
of  a  power. 


It  must  be 
possible  that 
punter  so 
intended. 


Execution  op  Powers  of  Appointment  by  Will  ob  Deed. 

2027.  It  is  of  course  essential  to  the  validity  of  a  deed  in  the 
assumed  exercise  of  a  power  that  the  act  of  disposal  shall  be  of  the 
kind  prescribed  by  the  granter.  As  already  seen,  a  power  to  affect 
a  settled  estate  by  onerous  deeds  will  not  support  a  deed  of  altera- 
tion of  the  succession,  and  the  converse  proposition  is  no  less  true. 
This  being  premised,  we  have  to  consider  under  what  conditions  a 
will  or  settlement  disposing  of  the  estate  of  the  testator  or  settlor 
can  receive  effect  as  an  execution  of  a  power  to  dispose  of  the 
estate  of  another  person.  It  sometimes  happens  that  a  principle 
which  is  essentially  sound  is  established  by  a  case  or  cases  which 
do  not  suggest  the  necessary  qualifications  of  the  principle.  The 
case  of  the  exercise  of  a  power  by  testamentary  deed  is  an  illustra- 
tion, and  it  may  be  convenient  to  begin  by  considering  the  excep- 
tions to  the  rule.  There  is  a  well-marked  distinction  between 
the  present  question  and  one  which  is  nearly  allied  to  it,  the 
question  of  the  evacuation  of  a  special  destination  by  a  general 
settlement.^  In  the  latter  case  the  general  settlement  is  in  form 
and  substance  a  disposal  of  estate  of  the  granter  provisionally 
destined  to  other  heirs,  under  a  deed  which  is  revocable  in  its 
nature,  and  it  is  incumbent  on  the  heir  founding  on  the  special 
destination  to  show  cause  why  the  general  settlement  should  not 
receive  effect  according  to  its  terms.  In  the  case  of  a  testamentary 
writing  which  does  not  refer  to  a  power,  its  effect  as  an  execution 
of  the  power  depends  on  a  rule  of  law,  which  is  founded  on  pre- 
sumed or  probable  intention,  and  which  ought  only  to  be  applied 
where  it  can  reasonably  be  supposed  to  come  in  aid  of  the  testator's 
intention. 

2028.  It  is  certainly  not  necessary  that  a  deed  in  exercise  of 
a  power  should  recite. or  make  reference  to  the  power.  This  is 
clearly  laid  down  in  all  the  decisions  on  this  subject.  But  (1)  it 
must  at  least  be  possible  that  the  granter  should  have  intended  to 
exercise  the  power.  This  proposition  is  illustrated  by  a  case  where 
a  testator  bequeathed  a  share  of  residue  to  an  institute,  and  failing 
him,  to  his  "executors  and  representatives."  The  institute  pre- 
deceased the  testator  leaving  a  will,  under  which  he  appointed 
executors,  and  it  was  held  that  as  at  his  death  the  will  of  the  first 
testator  had  not  come  into  effect,  and  as  the  institute  was  neces- 
sarily ignorant  of  its  contents,  his  appointment  of  an  executor 


1  See  Chapter  XXV.,  Section  IL 
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could  not  be  regarded  as  an  execution  of  a  power,  and  that  the  qhaptkrlx. 
executor  took  the  share  of  the  first  testator's  estate  not  as  an 
appointee,  but  as  a  conditional  instituta^    This  decision  was  given 
in  a  question  with  the  Crown  as  to  legacy  duty,  but  is  not  the  less 
an  authority,  if  authority  be  needed  on  the  question  of  the  exercise 
of  a  power.    (2.)  Where  heritable  property  is  settled  by  spouses  in  case  of  a 
terms  of  a  destination  and  subject  to  a  reserved  power  to  alter,  a  ^cmlJ^^tate 
general  disposition  which  does  not  bear  reference  to  the  power  is  followed  by  n 

fireneral  deeci 

not  presumed,  in  the  absence  of  other  elements  of  intention,  to  be 
a  deed  in  exercise  of  the  power.  This  was  decided  in  the  case  of 
Baudead  v.  Oardner^  and,  for  the  reasons  stated,  the  authority 
of  the  decision  is  thought  to  be  unafiTected  by  the  subsequent 
decision  of  the  House  of  Lords  in  Campbell  v.  CampbeU} 

2029.  (3.)  A  testament  appointing  an  executor  for  the  distribu-  Testament  not 
tion  of  the  "  residue  "  of  the  testator's  personal  estate  amongst  exercise  of  a 
legatees  is  not  presumed  to  be  an  exercise  of  a  power  "  to  dispose  p^^®'^- 

by  settlement "  of  the  estate  of  an  ancestor.  The  reason  for  this 
exception  may  be  stated  in  the  words  of  Lord  President  Inglis. 
After  stating  the  nature  of  the  dispositions  made  by  the  testatrix, 
his  Lordship  continued :  "  The  only  way  in  which  she  conveys  her 
estate  is  by  a  mere  nomination  of  executors.  Now,  an  executor  is 
not  an  assignea  ...  An  executor  can  take  up  nothing  except 
what  forms  the  moveable  estate  of  the  testator.  Now,  it  is 
impossible  to  say  that  this  sum  of  £1000  formed  part  of  this  lady's 
moveable  estate.  If  it  did  not  belong  to  her,  it  could  not  enter  the 
inventory  of  her  personal  estate,  and  the  inventory  of  her  personalty 
forms  the  limit  of  the  conveyance  to  her  executors.  I  should  not 
attach  so  much  importance  to  this  point,  if  it  appeared  from  any 
other  facts  or  circumstances  that  it  was  Miss  M.  O.'s  intention  to 
include  this  sum  under  her  will.     But  I  find  no  such  intention."  * 

2030.  (4)  It  has  been  held  that  a  testamentary  settlement  con-  case  where 
taininga  universal  disposition  of  the  granter's  estates,  heritable  and  ^ly^Lp^es 
moveable,  to  trustees,  but  which  in  the  trust  purposes  disposes  only  of  residue. 
of  the  "  residue  "  of  the  granter's  estate,  is  not  equivalent  to  a  dis- 
posal of  a  fund  which  was  subject  to  the  granter's  appointment.^ 

It  is  a  little  difficult  to  distinguish  the  cases  falling  within  this 
category  from  those  which  fall  under  the  general  rule,  and  the 
point  seems  to  call  for  further  elucidation. 

2031.  (5.)  Subject  to  these  exceptions  or  qualifications,  the  rule 

^  Zord  Advocate  v.  Methvtn^s  Esart,,  ^  MaekenzU  v.  GtUanderSf  1894,  1  R. 

1893,  20  R.  429.  1050,  see  p.  1063.     Compare  Kennion  v. 

s  BoutUad  y.  Gardner,  1879,  7  R.  189.      Buekan's  Trs.,  1880,  7  R.  571. 

*  Campbdl  v.  OampM,  8  July  1880,  7  '  Bovne*8  Trs,  v.  PaUrtan,  1889,  16  R. 

R.  (H«L.)  100.  988  ;  and  see  Whyte  v.  Murray,  1888,  16 

R.  95. 
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CfHATTBR  LX. 


In  other  cases 
genoral  settle- 
ment is  equiva- 
lent to  exercise 
of  a  power. 


Power  exer- 
cised by  leav- 
ing previous 
general  settle- 
ment unre- 
voked. 


is  established  that  a  will  or  general  testamentary  settlement  takes 
effect  on  property  of  which  the  testator  has  a  power  of  appoint- 
uient  In  Smith  v.  Milne}  an  executrix,  under  the  will  of  her 
husband,  was  directed  to  hold  the  testator's  funds  for  payment  of 
debts,  legacies,  and  an  annuity  to  herself,  with  a  declaration  that, 
"  in  case  she  do  not  again  marry,  she  is  to  be  entitled  to  dispose  of 
the  residue  of  my  fortune  amongst  our  children  after  her  death,  in 
such  proportions  as  she  thinks  proper."  There  was  no  destination- 
over.  The  lady,  who  had  no  property  of  her  own,  left  a  will 
appointing  executors,  without  making  any  reference  to  the  power  of 
appointment,  but  giving  and  bequeathing  **  the  whole  free  residue 
of  her  subjects  and  effects"  to  her  children  therein  named  in 
certain  proportions.  The  Judges  were  unanimously  of  opinion  that 
the  will  was  a  good  exercise  of  the  power  of  appointment ;  and  the 
absence  of  any  ulterior  destination  in  the  husband's  will  was  ad- 
duced as  explanatory  of  the  circumstance  that  the  executrix  had 
disposed  of  the  property  in  her  own  name. 

2032.  In  Hydop  v.  Maxfiaell,  which  is  recognised  as  the  leading 
case  on  this  subject,  a  power  was  given  by  a  testator  to  his  niece, 
"  by  will  or  other  deed  under  her  hand,  to  dispose  of  and  convey  as 
she  may  think  proper,  after  her  decease,  the  capital  sum  of  £2000, 
to  be  set  apart  by  my  trustees  for  answering  her  annuity."  It  was 
there  held  that  the  niece's  general  settlement  executed  before  the 
death  of  her  uncle,  and  therefore  before  his  settlement  took  effect, 
was  sufiBcient  to  carry  the  fee  of  the  money  left  subject  to  her  dis- 
posal.^ In  two  later  cases  of  the  same  class,  the  case  of  Hydop  v. 
Maxwdl  was  followed,  weight  being  given  to  the  elements  of  inten- 
tion present  in  these  cases,  and  with  the  necessary  reservation  that 
the  testator's  intention,  when  discoverable,  determines  the  extent 
of  the  operation  of  his  will.*  Where  the  power  of  appointment 
was  to  be  exercised  by  a  "  writing  under  the  hand  "  of  tiie  donee,  a 
general  conveyance  in  a  contract  of  marriage  was  held  to  be  a  good 
execution  of  the  power.*  Powers  of  disposing  of  shares  of  the  price 
of  heritable  property  directed  to  be  sold,  and  of  funds  invested  on 
heritable  security,  have  been  held  to  be  effectually  exercised  by 
testament ;  ^  and  on  principle  it  may  be  aflSrmed  that  dispositive 


1  Smith  V.  MUne,  16  June  1826,  4  Sh. 
679,  N.E.  685. 

2  Eydop  V.  MaxwelVs  TVs.,  11  Feb, 
1834,  12  Sh.  413.  Observe  that  the 
niece  survived  the  uncle. 

8  Dalgleish*8  Trs,  v.  Young,  1898,  20 
R.  904  ;  Clark's  Tra.  v.  Clark's  £xrs,, 
1894,  21  R.  546.  See  also  Cameron  v. 
Mackie,  29  Aug.  1883,  7  W.  &  9,  106, 


for  the  Lord  Chanoellor's  obBervationa, 
p.  139.  Orierson  v.  MilUr,  8  July  1852, 
14  D.  939 ;  Baine  v.  Craig,  8  June  1845, 
7  B.  845.  The  older  oaaee  are  only  of 
hiitoiical  interest. 

4  Buchanan's  Trs.  v.  Whyte,  25  Feb. 
1890,  17  R.  (H.L.)  53. 

•  Orierson  v.  MiUer^  supra;  Smith  v. 
Taylor,  17  Feb,  1886,  14  Sh.  502. 
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words  are  not  essentiaL    A  power  of  disposal  conferred  on  trustees  chaptoblx. 
is  sufficiently  exercised  by  a  deed  disposing  of  the  specific  fund. 
The  recital  of  the  power  is  not  essential  to  the  validity  of  the  deed 
of  appointment,  though  in  practice  it  is  never  omitted.^ 

2033.  When  a  power  is  reserved  of  altering  the  order  of  succes-  Exercise  of 
sion,  it  would  seem  that  one  deed  of  alteration  will  not  exhaust  the  ©f  dispoST*" 
power.^    The  deed  of  appointment  must,  of  course,  be  a  deed  of  the 

nature  contemplated  by  the  truster.  And  where  a  party,  by  his 
antenuptial  contract,  conveyed  his  estate  to  the  heirs  of  the 
marriage,  and  reserved  a  power  to  make  an  entail,  prohibiting 
alienation  and  the  contraction  of  debt,  it  was  held  that  an  entail 
subsequently  executed,  which  prohibited  alteration  of  the  succes- 
sion, was  tUtra  vires  of  the  contract.'  It  was  held  by  Lord 
Mansfield  that  a  power  to  settle  an  heritable  estate  in  Scotland  on 
a  younger  child  could  not  be  exercised  by  giving  it  to  a  grandchild.^ 

2034.  Where  a  liferenter  is  invested  with  a  general  power  of  Exeiciaeof  a 
disposal  by  deed,  questions  may  occur  as  to  its  exercise  by  deed  inter  SJ-IJS  by  direct 
vivos,  the  solution  of  which  will  depend  upon  the  instrument  confer-  ^nYeyance  in 
ring  the  power.     If  the  property  is  held  under  a  direct  conveyance  fee. 

in  liferent,  with  a  general  power  of  appointment  and  a  destination- 
over,  it  is  evident  that,  as  soon  as  an  appointment  is  made  by  a 
deed  inter  vivos,  the  fee  will  vest  in  the  appointee  subject  to  the 
burden  of  the  liferent,  and  the  contingent  reversionary  interest 
will,  ipso  facto,  be  discharged.    Further,  there  can  be  no  impedi-  in  what  cases 
ment  in  the  case  supposed  to  a  discharge  of  the  liferent,  with  the  ^^  liferent  ^ 
view  of  conferring  an  absolute  fee  upon  the  appointee.     But  if  we  "^®1*^®  ^^ 
suppose  the  case   of  a  settlement  which   vests  the  property  in  lately. 
trustees,  with  a  direction  to  pay  over  the  annual  proceeds  to  the 
settlor's  widow  or  daughter  during  her  lifetime,   subject  to  a 
general  power  of  appointment   in  her  favour,   the  question    ik' 
attended  with  greater  difficulty.    In  such  a  case  (especially  if  the 
fund  were  declared  alimentary)  the  trustees  would  not  be  safe  in 
accepting  a  discharge  by  the  liferentrix,  and  transferring  the  pro- 
perty to  her  appointee.*    However,  there  is  room  for  maintaining 
that  the  consent  of  the  lady  and  her  guardians  would  validate  the 
transaction,  on  the  principle  that  there  would  be  no  party  in  tUvlo 
to  call  the  trustees  to  account  as  for  a  breach  of  trust. 

2036.  The  nature  of  the  right  conferred  on  the  party  who  is 

1  Cttnninghame  v.  M'Leod,  12  Aug.  1826,  4  Sh.  393,  N.E.  3&6 ;  Madeod  v. 

1S46,    5    Bell,    252,    257,    per    Lortla  Madeod,  1  July  1828,  6  Sh.  1043.     See 

Brougham  and  Campbell.  also  Ramaay  v.  Cowan,  1888,  11  Sh.  967. 

'  QUndonwyn   8eoU    v.   Maxwdl,    22  ^  Cunynghame  v.  Ounynghame,  1777, 

May  1850,  12  D.  932  ;  affirmed,  1  Maoq.  2  Pa^.  434. 

791.-  *  See  Chapter  XLVI.  (Axioeleration  of 

>  MaeneU  v.  MaeneSTt  TVt.,  27  Jan.  Vestiiig,  &c). 
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CHAFTIR  LX. 

Exercise  of  a 
power  of  ap- 
pointment in 
lavoor  of  credi- 
ton. 


Whether  credi- 
tors may  com- 
jie\  the  ezeca- 
tion  of  a  power 
of  disposal  for 
thoir  own 
benefit. 


Vesting  of 

apportionable 

provisions. 


invested  with  a  general  power  of  appointment,  would  seem  to 
imply  that  such  powers  may  be  executed  for  the  benefit  of  the 
creditors  of  the  donee  of  the  power ;  because  there  is,  ex  hypoth^d, 
no  restriction  on  his  power  of  appointment.  This  was  assumed 
in  two  of  the  earlier  cases, — Bollo  v.  Bollo ^  and  WcUt  v.  Tawse*  It 
would  seem,  however,  from  the  decision  in  the  former  case,  that  the 
appointment  must  be  express;  a  general  disposition  to  creditors 
not  being  effectual  to  carry  an  estate  over  which  the  disponer  has 
only  Si  jus  fdcultatis.  At  the  period  of  that  decision  the  law  was 
still  unsettled  on  the  question  whether  a  liferent  with  a  power  of 
disposal  amounted  to  a  fee ;  and  the  decision  was  still  further 
complicated  by  the  consideration  that  the  property  was  vested  in 
trustees  for  the  very  purpose  of  protecting  it  from  the  diligence  of 
the  donee's  creditors.  The  Court  was  also  of  opinion  that  there 
was  no  intention  on  the  part  of  the  donee  of  the  power  of  includ- 
ing the  property  in  question  amongst  the  subjects  conveyed  by  his 
general  dispositioiL' 

2036.  Another  question  argued  in  the  case  of  JRoUo  was  whether 
the  creditors  of  the  donee  of  the  power  have  a  preferable  claim  to 
the  property,  and  whether  such  creditors  could  compel  the  donee 
to  exercise  the  power  in  their  favour.  In  support  of  the  affirma- 
tive, reliance  was  placed  on  the  dictum  of  Lord  St.  Leonards,  who 
observes :  "  Equity  holds  that  where  a  man  has  a  general  power 
of  appointment  over  a  fund,  and  he  (ulually  exercises  the  pauper, 
whether  by  deed  or  will,  the  property  appointed  shall  form  part  of 
his  assets,  so  as  to  be  subject  to  the  demands  of  his  creditors,  in 
preference  to  the  claims  of  his  legatees  or  appointees."^  These 
questions  are  still  open,  and  may  hereafter  be  raised  by  a  trustee 
in  bankruptcy. 

2037.  The  subject  of  the  vesting  of  apportionable  provisions  is 
elsewhere  considered.^  In  the  case  of  Sivright  ^  the  Court  indicated 
an  opinion  that  a  contingent  fee  vested  in  each  child  at  birth, 
defeasible  by  the  appointer  to  a  certain  extent  during  his  lifetime, 
a  view  which  harmonises  with  the  later  developments  of  the  law 
of  vesting.  In  that  case,  where  a  father  had  executed  a  deed  of 
apportionment  giving  the  bulk  of  the  apportionable  fund  to  his 
daughter,  and  she  died,  bequeathing  her  interest  to  her  unde,  the 


1  SoUo  V.  RoOo,  26  Jan.  184S,  5  D. 
446. 

s  WaU  V.  Tavm,  21  Nov.  1829,  8  Sh. 
107. 

'  Where  a  power  of  diaposal  ia  given 
to  a  Dferenter  to  be  exeroieed  by  a  mortu 
eaaaa  deed,  it  would  seem  that  sach  a 
power  cannot  be  exerouied  in  iavoar  of 


orediton, — OoMHe  ▼.  James,  21  Nov. 
1862, 1  MBOfh.  41. 

^  Lord  St.  Leonards  on  Powers  Sth 
ed.  chap.  9,  sect.  3,  §  11. 

"  Chapter  XLIII.,  Section  IV. 

•  SivrigJU  v.  DaUoi,  1824,  2  Sh.  643, 
N.E.  548. 
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Court  sostained  a  revocation  of  the  appointment  executed  after  qhaptkb  li« 
the  daughter's  death,  and  held  that  the  presumption  was  for  an 
equal  division.  A  liferent  given  by  a  stranger  to  a  father  in  con- 
junction with  a  power  of  apportionment  among  his  children 
does  not  necessarily  import  a  fee  in  the  person  of  the  father. 
This  proposition  may  be  deduced  from  the  general  doctrine 
of  liferents  with  powers  of  appointment  superadded,  as  explained 
in  a  previous  chapter;  and  it  was  so  laid  down  in  the  case  of 
MiOer  v.  MiUer} 

2038.  A  power  of  division  is  sometimes  given  to  trustees,  which  Powers  of  divi- 
may  relate  either  to  the  appointment  of  family  provisions  or  to  the  tnutfes?*^ 
selection  of  objects  of  charity  or  benevolence.  Where  a  power  is 
given  to  trustees  of  settling  marriage  portions,  or  advancing  sums 
for  the  establishment  of  children  in  business,  it  is  usual  to  specify 
a  maximum  sum^  which  thus  furnishes  a  rule  of  limitation  for  the 
appointment  But  in  a  case  where  the  sum  was  left  blank,^  the 
Court  authorised  the  trustees  to  fill  up  the  blank  with  such  a  sum 
as  was  just  and  reasonable,  according  to  their  sound  discretion. 
In  the  case  of  Mmr  v.  Pollock?  a  father  bound  his  trustees,  on  his  Whether  such 

^«.  Aj*.  .*j  1  *  ■  ji       powers  lApse 

daughter  attammg  majority,  or  on  her  previous  marriage,  to  lay  bynon-ez^im 
out  the  sum  of  £1500  on  heritable  bonds,  or  other  proper  security ;  ^^  specified 
but  the  trustees  failed  to  invest  the  money  when  the  beneficiary 
became  of  age,  and  the  lady  afterwards  married.  In  an  action,  to 
which  the  surviving  trustee  was  a  party,  the  Court  found  that  the 
power  had  not  lapsed  by  reason  of  non-exercise  at  the  period 
appointed  by  the  settlor  ;  but  that  it  was  the  duty  of  the  surviving 
trustee  to  execute  the  power. 


SECTION  III. 

Power  to  apportion  Provisions  (Illusory  Share,  Partial 

Appointment,  &c.). 

2039.  A  fund  being  provided  to  a  family  of  children  or  to  indi-  conditions  of  a 
vidual  legatees,  the  granter  may  reserve  to  himself  or  may  give  to  a  ^^  appoint- 
donee  the  power  of  making  an  unequal  division  amongst  the  objects 
of  the  power.    A  gift  in  this  form  is  equivalent  to  a  direction  to 
divide  the  whole  fund  among  the  objects,  and  to  appoint  to  each  a 
separate  share.    It  follows  by  necessary  implication — (1)  that  if 

1  MfOtr  V.  iftOer,  14  Nov.  1888,  12  '  StewaH  v.  StewaH,   26  Nov.   1818, 

Sh.  81 ;  and  see  alao  OrmitlUm  v  Ormi-      F.C, 

fton,  24  Jan.  1809,  Hams,  581.  *  Mvir  v.  PoOocky  9  Deo.  1851,  14  D. 

152. 
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Failure  of  the 
rule  as  to 
illoBory  ap- 
pointments. 


oHAFTiBu.  the  right  is  vested,  and  one  of  the  objects  dies  before  the  fond  is 
apportioned,  his  representatives  €ure  entitled  to  a  share  of  the 
apportionable  fund ;  and  (2)  that  a  substantial  share  must  be 
appointed  to  each  of  the  objects.^  Accordingly,  the  Courts  of  this 
country  when  appealed  to  were  under  the  necessity  of  setting  aside 
deeds  of  appointment  whereby  the  whole  fund  was  divided  where  one 
or  more  of  the  objects  were  either  altogether  excluded,  or  received 
only  a  nominal  or  illusory  share.  Such  questions  were  decided  on 
common  principles  by  the  English  and  Scottish  Courts;  the 
governing  principle  being  that  fair  e£fect  must  be  given  to  the 
intention  of  the  settlor  or  testator  as  expressed  in  the  contract  or 
testamentary  writing. 

2010.  But  a  principle  which  is  Ic^cally  sound  may  be  incon- 
venient or  unworkable  when  applied  to  the  afifairs  of  life.  In 
practice  it  was  found  impossible  to  determine  what  sum  or  fraction 
of  a  provision  should  be  treated  as  an  illusory  share,*  and  by  the 
rescission  of  deeds  of  apportionment  on  the  ground  of  the  omission 
of  an  object,  legal  principle  too  often  achieved  only  a  technical 
success.  There  is  a  case  on  record  which,  if  it  had  not  existed, 
might  have  been  invented  to  justify  the  passing  of  the  second  of 
the  Appointment  Acts,  where  an  appointment  by  a  mother  amongst 
her  five  surviving  children  was  set  aside  because  no  share  was 
formally  assigned  to  the  representatives  of  a  sixth  child  who  had 
died,  hifl  representatives  being  his  five  brothers  and  sisters,  to  whom 
the  whole  fund  was  given  in  their  own  right.^ 

2041.  Passing  to  the  subject  of  the  statutory  enactments,  it  is 
not  necessary  to  say  much  regarding  the  Act  of  1830;  because, 
while  its  terms  are  sufficiently  general  to  apply  to  Scotland,  the 
Act  has  never  been  formally  recognised  in  the  Scottish  Courts, 
and  for  all  subsequent  deeds  the  Act  of  1874  will  be  the  regulating 
enactment.  The  Act  of  1830  (11  Geo.  iv.  and  1  Will  iv.,  cap.  46) 
provides  in  eSect  that  no  appointment  which  shall  be  made  "  in 
exercise  of  any  power  or  authority  to  appoint  any  property,  real  or 
personal,  amongst  several  objects,"  shall  be  invalid  on  the  ground 
that  an  unsubstantial,  illusory,  or  nominal  share  only  shall  thereby 
be  appointed, "  or  left  unappointed,  to  devolve  upon  any  one  or  more 
of  the  objects  of  such  power."    The  Act  reserves  the  right  of  a 


Powers  Act 
of  1890. 


1  W(U9on  V.  MarjoribankSy  1837,  15 
Sh.  586 ;  Oraweour  v.  Oraham,  1844,  6 
D.  589  ;  Brodie's  Trs.  v.  Mawbra^'t  Tn., 
1840,  8  D.  81 ;  Harder' t  Trt»  v.  Mctrder, 
1858,  15  D.  683 ;  Hunter  v.  Ecdee*  7V«., 
1856,  18  D.  778,  1803 ;  and  casee  cf 
CampbeU  and  ^ToititZton,  imfra. 

In  Smith*$  Tn,  v.  Oraham,    Lord 


Benholme  obeerved  :  "  The  decided 
show  that  *  iUoBory '  may  be  pleaded,  bat 
there  is  no  case  in  which  it  has  been 
sucoenfuUy  pleaded,"— 1873,  11  Macph. 
636. 

>  CampbtU  v.    CampbeU,   1878,  5   R. 
961. 
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settlor  to  prescribe  a  minimum  share  from  which  no  object  shall  chaptbr  lx. 
be  excluded. 

2042.  Between  the  appointment  of  an  illusory  share  and  the  Powers  Act 

t\f  1 874. 

appointment  of  no  share  there  can  be  no  real  distinction,  and  this 
is  recognised  in  the  Act  of  1874  (37  and  38  Vict,  cap.  37),  the 
enacting  words  of  which  are  as  follows : — 

1.  "  That  no  appointment  which  from  and  after  the  passing  of 
this  Act  shall  be  made  in  exercise  of  any  power  to  appoint  any 
property,  real  or  personal,  amongst  several  objects,  shall  be  invalid 
at  law  or  in  equity  on  the  ground  that  any  object  of  such  power  has 
been  alt(^ether  excluded,  but  every  such  appointment  shall  be 
valid  and  effectual  notwithstanding  that  any  one  or  more  of  the 
objects  shall  not  thereby  or  in  default  of  appointment  take  a  share 
or  shares  of  the  property  subject  to  such  power." 

2.  "  Provided  always,  and  be  it  enacted,  that  nothing  in  this 
Act  contained  shall  prejudice  or  affect  any  provision  in  any  deed, 
will,  or  other  instrument  creating  any  power  which  shall  declare 
the  amount,  or  the  share  or  shares,  from  which  no  object  of  the 
power  shall  be  excluded,  or  some  one  or  more  object  or  objects  of 
the  power  shall  not  be  excluded." 

2043.  This  Statute  extends  to  Scotland ;  the  authority  (if  such  its  application 
be  needed)  being  the  cases  of  Campbell  v.  Campbell  and  Mackie  v. 
Mackies  Trustees.^    In  the  latter  case  it  was  remarked  by  Lord 
Moncreiff  (whose  opinion  was  concurred  in),  with  reference  to  the 
contention  that  the  Statute  did  not  extend  to  Scotland :  "  I  find 

no  ground  for  that  contention  in  the  provisions  or  in  the 
phraseology  of  the  statute  itself.  In  the  case  of  Hamilton,  referred 
to  by  the  Lord  Ordinary,  we  assumed  that  the  statute  applied  to 
Scotland,  and  in  the  case  of  Campbell  the  very  pointed  remarks 
of  the  Lord  President  and  Lord  Deas  proceed  on  the  same 
assumption."  * 

2044.  As  to  other  objections  which  have  been  stated  to  deeds  other  objec- 
in  exercise  of  powers  of  apportionment,  their  history  might  be^^*^'.^ 
given  in  the  words  of  Lord  Benholme,  already  quoted.*    In  one  valid  appoiut- 
case  it  was  held  by  a  majority  of  the  whole  Court  that  creditors  STnnmty.*^ 
had  not  a  title  to  dispute  the  validity  of  the  exercise  of  a  power, 
apparently  on   the  gi-ound  that   the  beneficiary   might  have  a 
legitimate  interest  distinct  from  that  of  his  creditors.*    Deeds  of 
appointment  in  which  one  of  the  objects  receives  only  an  annuity 

or  a  share  of  the  income  of  the  trust  money  have  been  supposed 

• 

1  MackU  V.  MaekU'9  Tn,,  1885,  12  R.       v.  ffamiU&n,  1879,  6  R.  1216  ;  see  p. 
1230  ;  Campbell  v.  Campbell,  wpra.  1221. 

'  12  B.  1242,  citiiig  Bamaum*$  Tn.  '  Supra,  note  2,  p.  1100. 

*  Craweour  v.  Orahtim.,  supra. 
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cHAFTKBLx.   to  be  opeii  to  attack.     The  solution  of  all  such  cases  depends 
on  this  principle, — if  it  be  lawful  to  appoint  as  the  total  share 
a  small  sum,  suppose  £50,  it  cannot  be  a  good  objection  that 
tiie  appointee  is  to  get  the  like  sum  at  the  end  of  each  tenn.^ 
But  if  the  person  appointing,  instead  of  leaving  the  fee  of  the 
income-producing  subject  unappointed,  should  direct  payment  of 
the  capital  to  be  made  at  the  death  of  the  appointee  to  his 
issue,  or  other  persons  who  are  not  objects  of  the  power,  then 
the  appointment  is  invalid. 
Ldmiution  of  a       2046.  This  is  the  eCTect  of  the  decision  in  Lennodis  Trustees?^ 
wHh  a*j;^erof  ^herc  in  the  exercise  of  a  power  to  appoint  in  such  proportions 
SS^°*"**°*be  ^^^  under  such  limitations,  &c.  as  the  donee  might  prescribe,  the 
valid/  donee,  after  making  provision  for  his  sons,  directed  his  trustees 

to  hold  the  remainder  of  the  fund  upon  trust  to  pay  the  interest 
thereof  to  his  two  daughters  for  their  separate  use,  notwithstanding 
coverture,  and  so  that  the  daughters  should  not  have  power  to 
dispose  thereof  by  way  of  anticipation,  and  upon  the  death  of  each 
daughter  to  hold  her  share  for  her  children  in  such  shares  as  she 
should  have  appointed,  and  failing  children,  for  such  persons  as 
she  should  have  appointed.  Loi*d  Moncreiff  said :  "  When  a  sum  of 
money  is  left  to  certain  persons,  and  a  power  is  conferred  on 
anotlier  to  divide  or  apportion  the  amount  among  them,  it  has 
been  settled  that  it  is  beyond  the  power  to  restrict  the  share  of 
one  of  the  beneficiaries  or  l^atees  to  a  mere  right  of  liferent,  and 
an  attempt  so  to  exercise  the  power  will  be  of  no  avail.  But  it 
has  been  settled  by  the  English  case  of  Carver  v.  Bowles?  and  is 
good  sense,  that  if  an  appointment  embraces  the  whole  fund  to  be 
distributed,  it  will  not  necessarily  be  vitiated  by  the  introduction 
of  conditions  and  restrictions  tending  to  limit  the  enjoyment  of 
any  particular  share.  I  should  have  been  disposed  to  follow  the 
authority  of  that  leading  case  as  conclusive  of  the  general  doctrine. 
But  it  so  happens  that  both  the  power  of  appointment  and  the 
terms  of  the  appointment  itself  are  in  the  present  case  as  nearly 
as  possible  identical  with  those  which  occur  in  Carver  v.  Bowles. 
.  .  .  It  may  be  quite  true,  as  it  was  in  that  case,  that  some  of 
these  restrictions  reduce  the  actual  enjoyment  to  little  more  than 
a  life  interest,  but  they  do  not  appear  to  me  to  exceed  the  limits 
which  were  contemplated  by  the  testator."*  This  case  was 
followed  in  Wallace's  Trustees,  with  the  added  observation  that  if 
an  extraneous  condition  were  annexed  to  the  gift,  the  condition 

^  If  in  Buoh  a  case  the  liferenter  ahoald  R.  14  ;  compare  Ihike  of  Narihunibaiamd 

acquire  the  fee  by  an  independent  title,  v.  McGregor,  28  Aug.  1846,  6  BeU,  39S. 

the  Hferenter'a  right  becomes  absolute,—  '  Carver  ▼.  BowLu^  2  Kms.  &  IC,  304. 

Sp.Ga.BanmeM(7ray,  1870,8  Maoph.  990.  <  8  R.  le. 

^  LeMMck%  Trt,  v.  Uwmoek,  1880,  8 
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only  would  be  void,  the  l^atee  taking  the  gift  free  from  the  chapter  lx. 
condition.^ 

2046.  It  is  not  in  general  a  good  objection  to  a  deed  in  Partial  ap- 
exercise  of  a  power  that  a  part  of  the  fund  is  left  unappointed,  to  their  vXiity 
devolve  in  equal  shares  on  the  persons  entitled.*    On  this  subject  "^^  **^*- 
the  case  of    Brodie's  Trustees    may   be  referred  to,  where  the 
husband  came  under  a  matrimonial    obligation  to  pay  to  the 
children  at  the  dissolution  of  the  marriage  the  sum  of  £9000, 
subject  to  a  power  to  apportion,  or  should  there  be  only  one 
surviving  child,  then  £6000.     Two  children  survived,  and  their 

father,  having  contracted  a  second  marrii^,  and  having  after  the 
death  of  one  of  the  children  of  the  first  marriage  indorsed  on  the 
contract  a  memorandum  apportioning  £3500  as  the  share  of  the 
surviving  child,  but  making  no  reference  to  the  interest  of  the 
other  child,  it  was  held  that  the  surviving  child  had  right  to 
£6000,  one-half  in  her  own  right,  and  one-half  as  executrix  of  her 
brother.'  In  another  case,  where  a  power  of  apportionment  was 
granted  to  a  lady  over  a  sum  of  money  bequeathed  "  for  the 
benefit  of  her  children,"  the  donee  executed  a  deed  of  appor- 
tionment, disposing  of  the  fund  in  favour  of  the  children  of  her 
late  husband,  but  reserving  a  power  of  alteration  in  the  event  of 
a  second  marriage.  The  Court  in  an  action  of  declarator  declined 
to  pronounce  as  to  the  validity  of  this  deed  as  an  apportionment, 
holding  that  its  validity  would  depend  on  whether  the  reserved 
power  was  or  was  not  exercised.  A  new  deed  was  then  executed, 
setting  apart  a  sum  for  the  children  of  any  future  marriage,  with 
a  destination-over  to  her  eldest  son.  A  new  action  of  declarator 
having  been  brought,  the  deed  was  sustained.^ 

2047.  The  construction  of  a  power  of  appointment  is  sub-  Form  and 
stantially  the  same  whether  the  power  is  reserved  to  the  grauter  Ointment  tn 
in  an  onerous  deed,  or  is  given  to  a  donee,  as  in  the  case  of  testa-  t^e  c^e^cije  <>' 

'  o  »  a  power  of 

mentary  deeds.^    Nor  is  there  any  distinction  founded  on  the  ciiTision. 
nature  of  the  deed  in  exercise  of  the  power.    Assuming  that  the 
prescribed  conditions  are  observed,  the  apportionment  may  be 
either  by  a  regular  deed  of  appointment,^  or  by  a  marriage-contract, 
or  bond  of  provision,^  or  by  a  will  or  testamentary  disposition,  in 

1  WaUae^i  Tn.  v.   Wallaee,  1891,  18  ^  Hunter  ▼.  Eede$'  Tn.,  7  March  and 

R.  921,  924.    Compare  the  previous  cases  17  July  1866,  18  D.  778,  1303. 

of  BttUde'8  Tr$,  v.   Oxley,  1862,  24  D.  '  Gilhn'a  Trt.  y.  OUlon,  1890,  17  R. 

589 ;  and  Sp.  Ca.  Moin^a  7V«.,  1871,  9  486. 

Maepb.  848.  ^  ffunUr  y.  Seeled  Tn,  17  July  1856, 

*  SmUk  CfumUnghame  v.  AtutrtUher^a  18  D.  1884. 

Tn.,  10  Maoph.  (H.L.)  47.  ^  Enkine  v.  Enkine,  17  Jan.  1826,  4 

*  Brodi^t  Trs,  y.  Mowbray'i  Tn.,  12      Sh.  857,  N.K  362. 
Nov.  1840,  8  D.  81. 
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^APTBR  Lx^  which,  as  already  seen,  the  fund  may  be  dealt  with  as  if  it  were 
Appointment  the  appointer's  property.^  The  apportionment  may  be  made  by 
i^acies  uid'  appropriating  a  specific  fund  to  one  of  the  children,  and  allotting 
residue.  the  residue  to  others ;  and  if  the  fund  so  appropriated  be  irrecover- 

able, the  residue  will  not  be  chargeable  with  the  loss  sustained 
by  the  special  appointee.* 
Limitation  of  a       2048.  As  the  estate  of  the  appointee  is  held  to  flow  from  the 
aperaonbom   Hiaker  of  the  powcr,  it  has  been  questioned  whether  a  donee  of  a 
after  date  of  the  power  could  give  a  liferent  interest  to  a  person  born  after  the  date 

empowenng       r  o  r 

settlement.  of  the  Settlement,  but  in  esse  at  the  date  of  the  execution  of  the 
power.  Lord  St.  Leonards  discards  this  view  as  applicable  to  a 
general  power ;  for,  says  he, "  to  take  a  distinction  between  a  general 
power  and  a  limitation  in  fee,  is  to  grasp  at  a  shadow  whilst  the 
substance  escapes.  By  the  creation  of  the  power,  no  perpetuity, 
not  even  a  tendency  to  a  perpetuity,  is  effected."  *  "  With  respect 
to  particular  powers,"  observes  the  same  learned  author,  "they 
liave  a  tendency  to  perpetuity,  which  is  not  obviated  by  their 
enabling  the  donee  to  limit  the  fee ;  for  although  the  donee  can 
dispose  of  the  fee,  he  cannot,  through  the  medium  of  a  particular 
power,  dispose  of  the  estate  as  if  fie  were  seized  in  fee  of  it  It  is 
well  established,  therefore,  that  under  a  particular  power,  as  a 
power  to  appoint  to  children,  no  estate  can  be  created  which  would 
not  have  been  valid  if  limited  in  the  deed  creating  the  power."  * 
Failure  to  exer-  2049.  There  is  not  much  authority  as  to  the  effect  of  a  failure 
ilrT  ^  f°^®''     to  exercise  a  power  of  appointment.    But  a  distinction  has  been 

W  Il&L  06(iODlfiA 

of  the  un-  taken,  for  reasons  which  are  sufficiently  evident,  between  the  cases 
money.  ot  powers  of  apportionment  and  powers  of  disposal  in  general.    There 

are  three  distinct  cases : — (1st,)  A  gift  to  a  definite  class  of  objects, 
e.g.,  to  all  the  children  of  a  person  named,  subject  to  a  power  of 
apportionment,  is  a  gift  to  each  member  of  the  class  of  an  equal 
share  of  the  fund,  subject  to  increase  or  diminution  if  the  power  be 
exercised,  and  that  right  is  not  affected  by  the  death  or  incapacity 
of  the  trustee  or  donee.  In  a  case  of  this  description,  where 
partial  appointments  had  been  made,  the  Court  decreed  a  division 
of  the  whole  fund  equally,  on  the  principle  that  payments  pre- 
viously made  were  to  be  collated  or  imputed  to  account  of  the 
share.^  Again,  the  principle  of  "  partial  residue  "®  was  applied  to  the 
construction  of  a  deed  of  appointment  where  specified  sums  were 
given  to  individuals,  including  pei'sons  who  were  not  objects  of  the 

1  Milne  v.  Milne,  6  June  1826,  4  Sh.  ^  Lord  St  Leonards  on  Powers,  8th  ed. 

679,   N.E.   685.      And  see  Jardine  v.      chap.  8,  sect  1,  §  5. 
Jardine,  22  Jan.  1850,  12  D.  504.  «  Powers,   8,  1,  6,   dting  Ma$9ey  v. 

>  Wadddl  V.  Wadddi,  20  July  and  15       Barton,  7  Ir.  Kq.  Bep,  95. 
Dec.  1842,  5  D.  309.  ^  ffiU'$  Tr$,  v.  Th^nson,  1874,  2  R.  68. 

•  See  Chapter  XLIV.,  p.  811. 


POWERS  OF   APPOINTMENT  UNDER  TRUSTS. 


1105 


power,  and  the  "  remainder  "  was  directed  to  be  equally  divided,  chaptkrlx. 
The  decision  was  that  the  sum  invalidly  appointed  fell  to  be 
divided  as  "  remainder  "  under  the  deed  of  appointment,  and  not 
as  an  unappointed  fund.^  (2d.)  A  gift  to  an  indefinite  class 
of  persons,  e,g,,  to  "  relations  "  or  to  charities  to  be  selected  by  the 
donee  of  the  power,  fails  altogether  by  the  death  or  incapacity  of 
the  donee,  or  by  his  failure  to  accept  the  trust.*  (3d,)  The  effect 
of  a  failure  to  exercise  a  general  power  of  disposal  is  to  vest  the 
reversion  or  fee,  on  the  expiration  of  the  liferent  interest,  in  the 
person  nominated  in  the  ulterior  destination,  or,  if  there  be  no 
such  person,  then  in  the  residuary  legatee.*  It  has  not  been  decided 
whether  in  the  case  of  a  general  power  the  succession  falls  to  the 
heirs  of  the  granter  or  to  the  heirs  of  a  donee  if  the  settlement 
contains  no  residuary  destination.^ 

SECTION  IV. 

Deeds  ultra  vires:  Fraud  on  a  Power:  Bargain  with 

Appointee. 


2060.  A  deed  in  exercise  of  a  power  may  be  invalid  either  Diyision  of  the 
because  it  is  not  within  the  terms  of  the  power,  or  because  it  ^^^^^^' 
amounts  to  a  breach  of  trust,  or,  as  it  is  sometimes  called,  a  fraud 

on  the  power. 

2061.  The  cases  of  deeds  ultra  vires  belong  to  the  two  categories  Unauthorised 
of  unauthorised  conditions  or  limitation^  annexed  to  the  right  of  limitations"^^ 
the  appointee,  and  appointments  to  persons  who  are  not  objects  ^«i?i?»^»*^ 
of  the  power.     An  illustration  of  the  kind  of  erroneous  appointment 

which  may  be  held  to  fall  under  the  first  head  is  furnished  by  the 
case  of  McDonald  v.  M^Donald^s  Trustees?  By  contract  of  marriage 
the  wife's  fortune  was  conveyed  to  trustees  with  directions  on  the 
death  of  the  survivor  of  the  spouses  to  pay  over  or  assign  the 
trust-fund  to  the  child  or  children  of  the  marriage  "  in  such  pro- 

»  BeH'z  Tn,  v.  Reid,  1886,  13  R  121 ; 
Spu  Ca.  Ogilvie'i  Tn„  1870,  8  Macph.  427. 

*  BcibWi  Judicial  Factor,  1893,  20  R. 
358,  and  cases  there  cited;  and  aupra, 
wdL  i.  p.  351,  YoL  ii  922. 

>  Alvet  T.  Alves,  18  Mar.  1861,  23  D. 
12 ;  PurtdL  y.  Elder,  18  June  1865,  3 
Macph.  (H.L.)  59 ;  4  Macq.  992 ;  and  see 
Dundoi  V.  Dundas,  27  Jan.  1837, 15  Sh. 
427  ;  Hmryy.  Grant,  19  Feh.  1824,  2  Sh. 
725,  N.K  605 ;  M'Lean  y.  M'Lean,  5 
Br.  Sap.  444. 

*  See  Sivrigkt  y.  DaOoi,^  Jnne  1824, 
2  Sh.  643,  N.fi.  543  ;  TTo^Jon  y.  Marjori- 


hanks,  15  Sh.  586,  591 ;  Jardine  y.  /or- 
dine,  22  Jan.  1850,  12  D.  504 ;  Thtmwn 
V.  Cumberland,  16  Nov.  1814,  F.C.  ; 
More  y.  Orier,  1693,  M.  14,720.  As  to 
the  period  when  a  division  ought  to  he 
made,  see  Dunbar* s  Trs.  v.  Shaw,  13 
Nov.  1805,  Hume,  265  ;  BPCormack  v. 
Barber,  25  Jan.  1861,  23  D.  398. 

*  M'Dcmald  v.  BTDomMs  Trs.,  17 
June  1875,  2  R.  (H.L.)  125,  reversing 
1  R.  794.  See  also  WaUace*a  Trt,  v. 
WaUaee,  1891,  18  R.  921 ;  Wright's  TrB. 
v.  Wright,  1894,  21  R  568,  dted  infra. 
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cEArm  Lx.  portions,  at  such  time,  and  under  such  conditions  as  the  spouses 
should  appoint."  A  part  of  the  wife's  fortune,  amounting  to 
£25,000,  was  thereafter  secured  by  heritable  bond  over  the  hus- 
band's estate,  which  was  then  entailed,  and  by  a  mutual  deed  the 
spouses  apportioned  this  sum  "  as  the  share  of  our  eldest  son,  or 
failing  him,  of  the  heir  of  entail  succeeding  to  the  entailed  estate," 
the  intention  being,  as  there  explained,  that  the  bond  over  the 
entailed  estate  should  be  discharged.  The  eldest  son  survived, 
and  took  the  estate  as  institute.  It  was  held  that  if  the  destina- 
tion to  heirs  of  entail  were  read  as  a  substitution  it  was  ineffective, 
and  that  the  granter's  eldest  son  took  the  £25,000  discharged  of 
the  destination ;  and  if  it  were  read  as  conditional  institution,  then 
this  alternative  limitation,  which  never  came  into  existence  to  a 
person  who  might  not  be  an  object  of  the  power,  could  not  invali- 
date the  appointment  to  the  eldest  son,  who  was  an  object  of  the 
power.  Referring  to  the  case  of  Carver  v.  Bowles,  and  decisions 
following  tbat  precedent,  Lord  Cairns  said :  ''  From  all  these  cases 
the  plain  rule  is  to  be  derived,  that  if  you  cannot  disconnect 
that  which  is  imposed  by  way  of  condition  or  mode  of  enjoyment 
from  a  gift,  the  gift  itself  may  be  found  to  be  involved  in  con- 
ditions so  much  beyond  the  power  that  it  becomes  void."  ^  But 
where  the  conditions  are  separable  from  the  gift,  "  then  the  gift 
may  be  valid,  and  may  take  effect  without  reference  to  these 
conditions."  * 

2062.  B^rding  the  effect  of  an  appointment  operating  in 
favour  of  persons  who  are  not  objects  of  the  power,  it  cannot  be 
affirmed  that  the  law  is  definitely  settled.  Under  the  older  law, 
the  inclusion  of  a  non-object  had  the  same  effect  as  the  exclusion 
of  an  object  of  the  power.  The  appointment  was  treated  as  alto- 
gether void,  on  the  view  that  it  could  not  be  known  how  the 
appointer  would  have  used  his  powers  if  he  had  been  exactly 
informed  as  to  the  persons  amongst  whom  the  fund  was  distri- 
butable. Now  the  Powers  Act,  1874,  which  displaces  the  objection 
founded  on  the  omission  of  objects,  says  nothing  regarding  the 
inclusion  of  non-objects.  Yet  the  tendency  of  the  law  is  un- 
doubtedly in  the  direction  of  giving  effect  to  every  deed  of 
appointment  as  far  as  practicable  by  an  extension,  where  neces- 
sary, of  the  principle  of  "  partial  appointment."  Accordingly,  in 
a  recent  case,  where  an  appointment  was  considered  open  to 
objection  on  the  ground  of  the  inclusion  of  non-objects,  the  Court 
gave  effect  to  the  deed  as  a  partial  appointment,  treating  the  share 


Effect  of  tbe 
inclusion  of 
persons  not 
oeing  objects 
of  the  power. 


'  This  ftltematiTe  b  exemplified  by  the 
OMe  of  OUUm's  Tr$.  y.  OUUm,  1890, 17 


R.  435;   Bee  Lord  Butberfnrd  ClaA'i 
opmion  at  p*  442. 
>  2  B.  (H.L.)  188. 
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to  which  the  objection  applied  as  unappointed  estate.^  A  power  chaptibli. 
to  "  use  or  encroach  on  the  fund  "  conveyed  subject  to  a  destina- 
tion is  confined  in  construction  to  fair  expenditure,  and  does  not 
entitle  the  donee  to  alter  the  destination.^  It  has  been  seen  that 
the  appointment  of  an  annuity  may  be  within  the  scope  of  a 
power,  and  of  course  it  is  perfectly  competent  to  provide  by  con- 
ditional institution  (within  the  class)  for  the  possibility  of  the 
death  of  the  individual  first  favoured.' 

2063.  A  l^atee  may  be  barred  by  his  election  to  take  under  a  Election 
will  from  challenging  the  exercise  of  a  power  by  means  of  the  other  «5<i^»e«»"<^- 
provisions  of  the  will;*  and  if  the  person  whose  rights  are  injuri- 
ously affected  assents  to  the  appointment,  or  is  barred  from  stating 
objections,  the  deed  of  appointment  will  stand,  and  in  general  the 
objection  to  ultra  vires  does  not  infer  the  nullity  of  the  appoint- 
ment^ but  only  makes  it  reducible  at  the  instance  of  a  person  who 

is  himself  an  object  of  the  power. 

2064.  On  the  subject  of  fraud  on  a  power,  the  leading  case  is  Fraud :  hn- 
Smith  CunningJiame  and  Mercer  v.  AnstnUher's  Trustees,  as  decided  Sn  ap"^intee. 
on  appeal.  By  the  antenuptial  contract  of  the  parents  of  the 
appellants  a  sum  of  £4000  belonging  to  the  father  and  all  the 
mother's  property  was  settled  (subject  to  life  interests  in  the 
parents)  on  the  children  of  the  marriage,  with  powers  of  apportion- 
ment.   There  were  three  children,  daughters.    On  the  marriage  of 

the  eldest  daughter,  to  which  her  parents  were  parties,  she,  in  con- 
sideration of  a  sum  of  £5000  paid  to  trustees,  discharged  her 
claims  under  her  parents'  contract  on  the  settled  estate,  which 
amounted  to  over  £60,000.  The  marriage-contract  of  the  second 
daughter  contained  a  similar  discharge,  to  which  the  father,  then 
a  widower,  was  a  party.  Thereafter,  the  father  entered  into  a 
second  marriage,  having  previously  executed  a  trust  settlement, 
whereby  £20,000  was  directed  to  be  paid  to  his  youngest  and  un- 
married daughter,  and  £30,000  was  settled  upon  his  second  wife 
in  liferent  and  his  youngest  daughter  in  fee,  to  the  exclusion  of 
the  sisters.  The  three  discharges  obtained  from  the  daughters  were 
set  aside  as  being  prejudicial  to  their  rights,  and  as  operating  in 
favour  of  the  parents,  and  the  last-mentioned  sum  of  £30,000  was 
treated  as  unapportioned  money,  and  subject  to  equal  division 
amongst  the  daughters.'^ 

1  Wrigket  Tn,   v.    Wright,  1894,  21  *  Bonkote  v.  MUeheO,  1885,  12  R.  984. 

R.  568.  ^  Smith  CfunninghcMne  and  Mercer  v. 

^  JUddi^tTrs.  Y.  Lindtay,  1890,  17  IcL  Anstrviher*$   Tr9,,  25    April    1872,    10 

658,  and  cases  died  §  2009.  Macph.  (H.L.)  89  ;  and  in  the  Court  of 

s  Sp.    Ca.    Baroneu    Gray,    1870,   8  Session,  7  Macph.  689 ;  8  Maq>h.  1013  ; 

Manph.  990,  and  cases  dted  in  the  preoed-  9  Macph.  619. 
ing  section* 
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cHAPTBBu.  2056.  On  the  question  of  the  possibility  of  a  father  acquiring 
Case  where  the  an  interest  for  lumself  by  a  bargain  with  his  children,  Lord  Hather- 
cJ?Sd!^**^ ** *  ley  observed:  "The  very  notion  of  a  parent  bargaining  with  his 
child,  .  .  .  entering  into  a  transaction  with  his  child  for  the 
purpose  of  purchasing  her  share  in  this  species  of  expectancy, 
would  be  a  notion  inconsistent  with  the  law  which  has  prevailed, 
I  apprehend,  in  every  country  as  to  the  protection  of  a  child's 
interest  that  is  to  be  expected  on  the  part  of  a  parent, — such  a 
protection  as  makes  it  very  difficult  indeed  for  a  parent,  under  any 
circumstances,  to  deal  with  a  child,  and  certainly  does  not  render 
it  possible  for  him  to  deal  with  a  child  without  the  child  being 
fully  protected  and  fully  informed  of  all  the  rights  vested  in  him."  * 
Opinions  to  the  same  effect  were  delivered  by  Lords  Chelmsford 
and  Westbury. 
Parchase  from  2066.  This  precedent  was  followed  by  the  Court  of  Session 
creditors.  ^'  ^wo  ycars  later,  in  a  case  where  a  mother  (through  an  agent)  had 
purchased  a  son's  interest  in  the  apportionable  fund  from  trustees 
for  his  creditors.  The  principle  was  stated  in  a  generalised  form 
by  Lord  Neaves  in  these  words :  "  A  party  with  a  power  of  appor- 
tionment, while  that  power  is  unexhausted,  is  incapable  of  acquir- 
ing the  right  subject  to  apportionment.  If  she  had  been  inclined 
to  make  a  fraudulent  use  of  her  power,  she  miglit,  after  purchasing 
her  son's  interest,  have  apportioned  nine-tenths  of  the  whole  fund 
to  him,  and  to  herself  as  in  right  of  him, — that  is,  supposing  the 
power  of  apportionment  to  be  unexhausted."  * 

1  10  Macph.  (H.L.)47.  «  M'DonaJd  v.  M'Origor,  1874,  1  R. 

817. 
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PART  X. 

ADMINISTRATION  OF  TRUSTS  AND 
EXECUTRY  ESTATES. 


CHAPTER  LXI. 

ACCEPTANCE,  NEW  APPOINTMENT,  AND  RESIGNA- 

TION  OF  TRUSTEES. 


1.  Of  Aogeftakcs. 

2.  Of  Dibcladier. 

3.  AssuicpnoN  and  Nominatioii  of 

Nsw  Trubtbbs. 


4.  Appointhbnt  of  Kxw  Trustees 

BY  THE  Court. 

5.  Resignation  of  Trustees. 


2067.  The  relation  of  truster  and  trustee  is  completed  by  accep-  Trastee  ought 
tance.^    Assuming  that  the  trustee  is  qualified  to  act,  he  ought,  or  to'cUsda^' 
when  the  trust  comes  into  operation,  to  make  up  his  mind  without  *^  Hfnine. 
delay  whether  or  not  he  will  accept  the  office.     It  can  scarcely  be 
necessary  to  say  that  legal  advice  will  be  of  little  or  no  service  in 

settling  a  question  of  this  nature.  Indeed,  the  only  advice  which 
a  lawyer  could  give  to  his  client^  looking  strictly  to  his  personal 
interests,  would  be,  that  he  should  under  no  circumstances  accept  a 
trust.  The  duties  of  trusteeship  accordingly  are  usually  under- 
taken from  motives  in  which  self-interest  has  little  concern.  While 
the  l^al  adviser  may  not  consider  it  necessary  to  dissuade  his  client 
from  accepting  the  trusteeship,  it  will  still  be  his  duty  to  guard 
against  the  possibility  of  doubt  in  regard  to  the  fact  of  acceptance, 
and  to  take  care  that  the  resolution  of  the  trustee,  whether  to  act 
or  to  abstain  from  acting,  should  be  expressed  in  writing.' 

2068.  The  acceptance  or  declinature  of  trustees  of  testamentary  How  accep- 
settlements  is  usually  declared  at  a  meeting  held  after  the  funeral,  ^^^  ^^' 
which  the  parties  named  as  trustees  are  asked  to  attend,  when  the 


I  See  Stair,  1, 12,  6. 

3  ^'PraetaoaUy  it  b  an  adyuable  pre- 
cantimi,"  nys  Bell,  Com.  7th  ed.  p.  81, 
ibote  1»  **  where  the  minority  of  the  tme- 
tees  are  named  ae  a  qnomm,  that  the 
Bmnber  of  tnisteee  aooeptiiig  abould  be 
VOL.  n. 


defined  by  a  declaration  of  non-acceptanoe 
on  the  part  of  thoee  who  decline,  or  who 
even  in  the  meantime  abstain  from  acting, 
reserving  in  this  last  case  power  to  resnme 
their  place  afterwards." 

Z2 
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cHAFTiB  Lxi.  Settlements  are  read,  and  directions  are  given  for  carrying  the  tmst 
into  execution.  If  the  trust  is  accepted  by  a  majority  of  the 
number  entitled  to  act,  the  fact  is  set  forth  in  the  minute  of  proceed- 
ings. It  is  usual  also  at  this  meeting  to  appoint  an  agent  to  assist 
the  trustees  in  the  legal  and  general  business  of  the  trust.  The 
minute  of  acceptance  ought  to  be  signed  by  all  the  accepting  trus- 
tees ;  and  where  a  trustee  has  resolved  not  to  acceept,  the  declina- 
ture should  also  be  minuted  and  authenticated  by  the  non-accepting 
trustee.  A  minute  of  acceptance  or  declinature,  or  both,  is  in 
practice  often  indorsed  on  the  deed  constituting  the  trust,  and 
is  recorded  along  with  it.  The  neglect  of  these  precautions  has  given 
rise  to  questions  with  reference  to  acts  amounting  to  constructive 
acceptance,  and  also  with  reference  to  the  effect  of  delay  in  pre- 
cluding a  party  from  taking  up  the  ofiSce  of  trustee. 

SECTION  L 
Of  Acoeftance. 

General  rale  u  2069.  A  trustee  may  signify  his  acceptance  by  signing  a  minute 
to  acceptance,  to  that  effect,  by  completing  a  title  in  his  person  to  the  trust-estate, 
by  representing  himself  as  a  trustee  to  parties  who  have  dealings 
with  the  trust,  by  executing  a  power  conferred  by  the  truster,  or, 
finally,  by  acting  as  trustee  or  permitting  his  name  to  be  used  as  a 
party  to  the  trust.  If  a  trustee  knows  of  his  appointment  to  the 
office,  and  allows  a  considerable  time  to  elapse  without  disclaiming 
the  trust,  slight  indications  of  acquiescence  in  the  management  will, 
in  the  absence  of  proof  to  the  contrary,  create  a  presumption  that 
he  has  accepted.^ 
As  to  locus  2060.  I.  Express  Acceptance  of  the  Ofhoes  of  Trustee  and 

afterSforaiai  ExECUTOR. — Written  acceptance,  which  is  usually  expressed  in  a 
acceptance.  minute,  may  also  be  by  letter.  Though  a  signed  minute,  not  holo- 
graph, may  be  evidence  of  an  ordinary  resolution  of  trustees,  it  is  at 
least  doubtful  whether  such  a  document,  not  homologated,  would 
be  sufficient  to  establish  acceptance  against  a  resiling  trustee,  so 
as  to  involve  him  in  liability  for  the  future  acts  and  deeds  of  his 
co-trustees.  Where  the  acceptance  is  by  letter,  it  has  been  held 
that  there  is  locus  pcenifenticB,  assuming  the  trustee  to  withdraw 
before  any  important  step  is  taken  in  reliance  on  his  acceptance. 
But  a  trustee  will  not  be  allowed  to  recede  from  his  acceptance  if 
he  has  actively  interfered  in  the  management,  as  by  corresponding 
with  his  co-trustees  on  the  affairs  of  the  trust,  or  giving  directions 

1  Wite  V.  Wise,  2  Jones  &  Lftt  408.      Sh.  292 ;  Logan  v.  MeUd^okn^  26  May 
See  lOiio  Paul  v.  Boyd,  22  Jan.  1833,  11       1843,  5  D,  ^066^ 


RESIGNATIOK  OF  TRUSTEES.  1111 

for  the  recovery  of  debts  due  to  the  trust ;  ^  or  by  attending  meetings  cHAFrraua. 
of  the  trustees  and  concurring  in  the  appointment  of  a  factor.' 
Where  trustees,  who  were  also  nominated  tutors  and  curators,  had 
given  instructions  to  raise  a  summons  for  making  up  inventories  of 
the  minor's  property,  they  were  not  allowed  to  disclaim  the  character 
of  tutors-nominate^  although  no  procedure  had  followed  on  the 
summons,  and  the  minute  declaring  their  acceptance  of  the  office 
was  unsigned.^  But  it  would  seem  that  if  the  trustee's  intro- 
missions were  of  a  merely  formal  character,  he  might  even  under 
the  old  law  retire  from  the  trust,  with  leave  of  the  Court  of  Session, 
or  with  the  consent  of  his  co-trustees,^  although  he  was  not  in  a 
position  to  disclaim  the  trust  at  his  own  hand.'^ 

2061.  A  trustee  is  presumed  to  accept  if  he  allows  the  title  to  Acceptance  of 
the  trust-estate  to  be  taken  in  his  name,  for  the  law  will  not  per-  ^^i^np  ^^ 
mit  him  to  accept  the  conveyance,  except  under  burden  of  ^1^®  212^  *rtate 
trust  which  is  the  condition  of  the  grant.^    The  judgment  in  Faitl 

V.  Boyd,  which  has  been  referred  to  as  throwing  doubt  upon  this 
proposition,^  only  affirms  that  an  instrument  of  sasine  is  not  con- 
clusive and  irrefragable  evidence  of  the  fact  of  sasine  having  been 
given  to  the  disponee.  If  the  disponee  is  able  to  prove  that  the 
notary  who  executed  the  instrument  in  his  favour  acted  without 
authority,  this  is  evidence  that  the  disponee  did  not  in  fact  enter 
into  possession,  and  had  not  in  that  way  undertaken  the  trust. 
With  respect  to  moveable  property,  the  person  obtaining  confirma- 
tion as  executor  becomes  a  trustee  for  all  concerned;^  and  of 
course  an  executor-nominate,  who  confirms  as  general  disponee 
under  a  trust-deed,  or  who  takes  out  probate,  undertakes  to  carry  out 
the  purposes  of  the  trust  so  far  as  falling  within  the  scope  of  an 
executor's  duties  and  responsibility.  Where  probate  is  taken  in 
terms  of  the  21  and  22  Vict.,  cap.  56,  it  is  immaterial,  with  refer- 
ence to  liability,  whether  the  property  to  be  administered  to  is 
situated  wholly  in  England  or  is  partly  situated  in  Scotland,  for  an 
executor-nominate  is  bound  by  the  laws  of  both  countries  to 
execute  the  trust  if  he  proves  the  will.^ 

2062.  Sometimes  no  more  than  a  right  of  action  is  vested  in  Acceptance  by 
trustees,  as  in  the  case  of  trustees  for  execution  under  marriage-  ^^  Sr 

^  Dividmm  t.  Mackame,  9  July  18S6,  the  trustee  may  resign  at  any  time,  if  not 

18  Sh.  1082 ;  MarshaUi  t  MUne,  1677, 1  prohibited    by  the    trost-deed.      Infra, 

Br.  Sap.  780.  Section  V. 

>  Logan  ▼.  Meikl^ohn,  tupra,  <  Oumming  v.  Hay,  28  Feb.  1834,  12 

>  MoUucm  V.  Murray,  19  Deo.  1888,  Sh.  508. 

12  Sh.  287.  '  Pavl  v.  Boyd,  22  Jan.  1838,  11  Sh. 

*  Zo^KMiT.ifAU^bAii,  per  Lord  Justice-  292  ;  Forsyth  on  Trusts,  p.  72. 
.derk  Hope  and  Lord  Wood,  6  D.  1072-8.  »  BelVs  Com.  7th  ed.  ii  77. 

*  And  now,  under  the  Trustee  Acts,  *  Lewin  on  Trusts,  9th  ed.  212. 
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oHAFTSB  Lzi.  Goiitracts.    In  England,  it  has  been  held  that  parties  appointed  in 
ezecntioD  in     this  character  with  their  own  consent  may  sue  for  specific  per- 
JJ^I^^®^"'   formance  without  declaring  their  acceptance  in  writing.^    The 
trustee  under  a  contract  of  marriage  would  put  .himself  in  tittUo  to 
sue  for  execution  by  roistering  the  contract,  with  an  acceptance 
Acceptance  by  indorsed  thereon.^    In  England,  if  an  executor  is  also  constituted 
cu^n  ^  ^^^    a  trustee  of  the  real  estate,  and  he  does  not  disclaim  the  special 
trust,  his  acting  as  executor  is  equivalent  to  acceptance  of  the 
entire  trusteeship.' 
Whether  com-        2063.  A  question  of  difficulty  sometimes  arises  where  trustees 
oept^tiietros-   ^^  &lso  appointed  executors,  and  where  some  of  them  are  desirous 
^ine  Se  ^  ^'  accepting  the  trusteeship  and  declining  the  executry.    This  point 
ezecutry.         is  of  Considerable  importance  in  practice,  as  parties  may  be  willing 
to  act  as  trustees  who  will  not  consent  to  confirm  as  executors,  in 
cases  where  the  deceased  has  been  largely  interested  in  joint  stock 
companies,  and  the  acceptance  and  retention  of  the  stock  may 
involve  tmlimited    liability  to  creditors.    In  such  cases  it  may 
happen  that  one  of  the  trustees  is  also  an  heir  under  the  settle- 
ment, and  is  wiUing  to  take  the  risk  incident  to  confirming  as 
executor-nominate.    Where  this  is  done,  the  title  to  the  shares  or 
other  trust  property  stands  in  the  books  of  the  Company  in  the 
name  of  the  accepting  executor,  and  by  taking  proper  precautions 
the  other  trustees  may  be  able  to  avoid  putting  themselves  in  the 
position  of  partners. 
Analogous  case       2064.  To  illustrate  this  point,  where  trustees  under  a  general 
maklugup title  Settlement  are  directed  to  hold  heritage  for  a  specified  time,  and 
ditiimsofSe    thereafter  to  convey,  it  has  never  been  doubted  that  they  may 
trust.  permit  the  heir-at-law  to  make  up  a  title  to  the  property,  to  hold 

it  subject  to  the  purposes  of  the  trust,  and  thereafter  to  convey  it 
to  the  beneficiary  directly, — the  trustees  meanwhile  drawing  the 
rents  and  consenting  to  the  ultimate  conveyance.    The  accepting 
executor  in  the  case  supposed  is  substantially  in  the  same  position 
as  an  heir-at-law  holding  property  at  the  pleasure  of  the  trustees  ; 
the  executors  being  bound  by  the  nature  of  their  office  to  preserve 
the  testator's  funds  for  the  uses  which  he  has  appointed,  even  when 
not  entrusted  with  the  execution  of  those  uses. 
Whether  exe-         2066.  Lord  St.  Leonards,  on  the  authority  of  an  early  case,  says 
noimce  probate  ^^^^  executors  who  have  renounced  probate  may  execute  a  power 
may  execute  a  under  the  will.*    Mr.  Justice  Williams  considers  that  this  doctrine  is 

power. 

of  doubtful  authority,  except  in  the  case  where  the  power  is  given 
to  them  in  their  proper  names,  and  without  reference  to  their  office 

1  Cook  y.  Fryer,  1  Hare,  498.  *  Ward  v.  BvtUr,  2  MoIL  6SS. 

2  See  MdviUe  Petr.,  8  March   1866,  ^  Lord  St  Leonakls  on  Vowen,  7tli 
18  D.  788,                                                      ed.  p.  189, 
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as  executors.  The  learned  author  does  not  advert  specially  to  the  oHAPrBBuu. 
case  which  is  most  likely  to  arise  in  practice, — namely,  where  the 
power  is  given  to  them  as  trustees.^  But  if  a  trustee  who  has  not 
confirmed  may  execute  the  ordinary  powers  of  the  settlement,  it  is 
reasonable  to  conclude  that  he  may  also  execute  the  special  power 
by  giving  directions  to  the  accepting  executor  regarding  the  dis- 
tribution of  the  funds. 

2066.  Where  the  same  persons  are  nominated  trustees  for  two  SDeciaity 
distinct  trusts,  and  the  two  conveyances  are  embodied  in  one  Stj^JJ^^coii. 
settlement,  it  would  seem  that  in  England,  if  the  trustees  accept  one  **^*^  %^^ 
of  the  trusts,  they  will  be  held  to  have  accepted  both.*    This  con- 
clusion has  been  deduced  from  a  consideration  of  the  inconvenience 

of  allowing  a  separation  of  trusts  in  such  cases ;  but  the  argument 
does  not  go  very  far,  and  indeed,  under  marriage-contracts,  it 
sometimes  happens  that  the  settled  estates  of  the  spouses  are  in- 
tentionaUy  kept  distinct  by  conveying  them  to  different  bodies  of 
trustees. 

2067.  In  the  law  of  Scotland  a  trustee  is  entitled  to  decline  Tnutees  not 
the  guardianship  of  the  truster's  children,  and  where  the  trustee  is  ^^^iiJu^ 
appointed  tutor  and  curator  he  may  accept  the  office  of  tutor  and 
decline  that  of  curator,  the  matter  being  regulated  by  the  Statute 

1696,  cap.  8.  In  an  old  case,  where  a  testator  appointed  several 
executors,  and  constituted  one  of  them  "  universal  intromitter," 
the  title  of  the  latter  to  sue  without  the  concurrence  of  his 
colleagues  was  sustained,  "  by  reason  that  he  was  constituted  only 
intromitter;  and  towards  the  rest  of  the  executors  in  this  case, 
that  their  office  was  frustrate,  and  of  no  avail"  '  But  the  inten- 
tion to  disclaim  the  offices  of  tutor  and  curator  ought  to  be  stated  in 
their  minute  accepting  the  trust,  or  in  a  separate  writing ;  other- 
wise the  presumption  would  be  for  a  general  acceptance,^  unless 
indeed  the  children  had  other  guardians,  or  a  father,  empowered  to 
attend  to  their  interests.^ 

2068.  II.  Constructive  aoceptancb  of  the  office  of  Trustee.  Effect  of  as- 
— It  has  never  been  held  that  acceptance  of  a  trust  is  inferred  from  cSstody  of^ 
the  fact  of  the  trustee  having  taken  interim  possession  of  the  pro-  ^feSs^^^ 
perty  or  effects  until  a  legal  custodier  can  be  found.     But  posses- 
sion of  such  a  nature  as  would  in  the  ordinary  case  infer  a  passive 

title  will,  when  the    possessor  is  a  trust  disponee,  go  far    to 

1  Williams  on  Ezecntors,  9th  ed.  284.  stmiger  are  bound  to  make  np  inventories 

>  Urch  V.  Walker,  3  My.  &  Gr.  702.  Mvack—KUpatrick  v.Maeal^ne,  1793,  M. 

*  BamiUony  1565,  M.  14,686.  16,881,  and  HcmiUon  v.  Hawkins,  there 

^  Molliaon  ▼.  Jfurray,  19  Deo.  1833,  cited— the  better  opinion  seems  to  be  that 

12  Sh.  237.  snch  taton  are  mero  trustees, — ^Eraser 

'  Although  there  are  two    old  ded-  on  Parent  and  Ohild,  174;  More*s  Notes, 

sons  finding  that  tutors  nominated  by  a  85,  36. 
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Taking  posaes- 
sion  on  a  lease, 
whether  im- 
porting accep- 
tance of  the 
trusteeship. 


Acceptance  by 
joining  in  acts 
of  trost  ad- 
ministration. 


Acceiytance 
by  b^ng 
registered  as 
a  shareholder 
for  shares  in 
trust. 


prove  an  intention  to  accept  the  office ;  the  question  of  acceptance 
being  merely  one  of  fact,  the  proof  of  which  is  not  restricted  by 
special  rules  of  evidence.  It  may  be  asked,  whether  the  taking 
possession  under  a  lease,  in  virtue  of  a  general  conveyance  in  a  trust 
settlement,  is  not  an  acceptance  of  the  trust  ?  If  the  trustee  has 
intimated  the  assignment  in  his  favour,  or  has  recorded  a  notarial 
instrument  where  the  lease  is  registered  under  the  Act  of  1857,  it 
would  seem  that  this  is  legal  possession  in  virtue  of  the  trust 
conveyance.  If  there  has  been  neither  intimation  to  the  landlord 
nor  registration,  the  intention  of  the  trustee  as  regards  acceptance 
must  be  considered. 

2069.  Amongst  acts  of  administration  inferring  constructive 
acceptance  and  liability  as  trustee,  are  the  concurring  in  the 
appointment  of  a  factor  ^  and  the  giving  directions  to  recover  debts.' 
So  also,  if  a  trustee  sist  himself  as  a  party  to  an  action  in  place  of 
the  truster,  or  even  allow  his  name  to  be  used  as  a  party  in  legal 
proceedings  without  entering  a  disclaimer  on  record,'  or  concur 
in  signing  a  discharge,^  or  a  receipt  for  money,^  or  authorise  the 
uplifting  of  funds,^  or  give  directions  to  his  co-trustee  to  realise  the 
trust  property,^  he  will  be  deemed  to  have  acted  under  the  trust, 
and  will  incur  liability  accordingly. 

2070.  In  Ktr's  case,  a  trust  was  constituted  by  a  marriage-con- 
tract conveyance  comprehending  railway  and  bank  stock.  After  the 
marriage,  an  agent,  without  consulting  the  trustees,  had  the  bank 
shares  transferred  into  their  names  in  the  books  of  the  bank,  and 
about  the  same  time  one  of  the  disponees  in  trust  accepted  a  transfer 
of  the  railway  stock  in  favour  of  himself  and  the  other  trustees, 
and  also  signed  a  dividend  warrant  in  relation  to  the  bank  shares, 
adding  the  word  "  trustee  "  to  his  signature.  He  did  not  act 
further  in  relation  to  the  business  of  the  trust,  and  some  years 
later,  on  the  occasion  of  a  change  of  residence,  he  wrote  to  the 
agent  of  the  trust  ''declining"  the  office  of  trustee,  but  this  declina- 
ture was  not  intimated  to  the  bank.  It  was  held  that  the  trust 
disponee,  by  his  acts  of  intromission,  had  accepted  the  trusteeship, 
and  that  he  was  liable  as  a  contributory.^ 

2071.  But  if  the  act  of  the  disponee  in  trust  amounts  to  no  more 


1  Lagofik  V.  MeiH^ohn,  26  May  1843, 
6  D.  1066. 

'  Davidion  v.  Maekemie,  9  July  1885, 
13  Sh.  1082. 

'  Oavin  v.  Kirkpatriek,  80  May  1826, 
4  Sh.  629,  N.E.  687;  Logan  v,  MdHe- 
John,  sujpns, 

^  WaUon  ▼.  Oraweour,  9  Jane  1848,  5 
D.  1182. 


*  Blain  t.  PaUnon,  is^ra, 

<  JIPMUlan  T.  Armt^rtmg,  6  Dea  1848, 
11  D.  191. 

'  Se^tm  ▼.  Damon,  18  Deo.  1841,  4  D. 
810. 

>  Ker  V.  OUp  of  (Xasgow  BatA,  80 
May  1879,  6  B.  52,  aflBiming  6  R.  575. 
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than  the  subecriptioii  of  a  dispoedtion,  transfer,  or  deed  of  assump-  chaftbb  lu. 
tion  which  is  necessary  to  vest  the  estate  in  the  acting  trustees  or  in  Exception 
a  judicial  factor,  this  will  not  be  construed  as  an  acceptance  of  the  J^S^^^** 
trust ;  because  it  is  the  duty  of  every  one  in  whose  name  property  ?•«  ^^  P«>- 
has  been  invested  without  his  consent  to  restore  it  to  the  true      ^' 
owners  or  administrators,  and  the  performance  of  this  duty,  whether 
by  a  person  named  as  trustee  or  by  an  heir-at-law,  has  no  tendency 
to  subject  him  to  the  responsibilities  of  a  trustee  or  to  the  obliga- 
tions of  a  partner,  where  the  subject  of  the  transfer  is  stock  or 
shares  of  a  company.^    Accordingly,  in  the  case  of  Blain?  where  or  ezerdaes 
one  of  the  trust-disponees  had  declined  to  accept,  but,  after  the  SmSion^ 
death  of  one  of  the  acting  trustees,  became  a  party  to  a  deed  of  ?^^®*™^*® 

,  .  ,  ^^ ,,  ..  -1  ,1  -.^  earned  oa. 

assumption,  which  narrated  the  provisions  of  the  trust-deed,  and 
that  doubts  had  been  entertained  as  to  the  power  of  a  sole  trustee 
to  execute  a  valid  assumption  in  terms  of  the  deed,  it  was  held  that 
there  were  no  grounds  for  subjecting  the  non-accepting  trustee  in 
liability  as  an  intromitter.  Again,  if  the  interference  of  the  trus- 
tee is  referable  to  causes  not  importing  acceptance  of  the  trust,  as 
in  Mitchell  v.  Damdson?  where  the  pursuer  had  acted  as  clerk  to 
the  trust,  but  disclaimed  the  character  of  trustee,  liability  will  not 
be  presumed.  And  it  is  not  to  be  inferred  that  a  disponee  has 
accepted  the  trust  by  sending  the  trust-deed  to  the  record  for  pre- 
servation. A  trustee  is  entitled  to  the  interim  custody  of  any 
testamentary  conveyance  in  his  favour ;  and  though  he  cannot 
retain  the  deed  after  having  resolved  to  disclaim  the  trusteeship, 
he  is  entitled  to  a  reasonable  time  for  deliberation,  and  for  taking 
advice  as  to  whether  he  ought  to  accept^  and,  meanwhile,  there 
is  no  impropriety  in  his  recording  the  settlement  for  preservation. 

2072.  It  is  apparent,  from  the  tenor  of  the  decisions  in  relation  Acceptance 
to  constructive  acceptance,  that  a  trustee  has  nothing  to  gain  by  bereft  to^im- 
omitting  to  declare  his  acceptance.     On  the  contrary,  the  Court  is  plication, 
always  disposed  to  favour  an  honest  trustee  who  accepts  the 
responsibilities  of  his  office  unreservedly ;  while  interference  by  a 
trustee,  under  colour  of  giving  advice  or  of  intromitting  in  another 
capacity,  is  almost  certain  to  involve  the  individual  in  the  liabilities 
which  he  is  anxious  to  avoid.     A  trustee  with  whom  other  parties 
are  associated  in  the  trust  places  himself  at  a  double  disadvantage 
by  neglecting  to  declare  his  acceptance  in  a  regular  manner ;  being 
liable,  on  the  one  hand,  to  be  excluded  by  his  co-trustees  from  a 
voice  in  their  deliberations,  and,  on  the  other,  to  be  called  to 
account  for  their  acts  and  omissions. 

1  See  the  caaee  as  to  the  lUhility  of      Sh.  361 ;  and  see  MiUer  ▼.  Blad^t  Tn.y 
exeeutora,  Chapter  LXXL,  Section  II.  2  S.  &  M'L.  889,  per  Lord  Brougham. 

3  BlaAa  v.  PaUrwn,  28  Jan.  1886,  14  *  MUehdi  v.  Ikkvidaon,  20  Deo.  1856, 

18  D.  284. 
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title  cannot 
execute  the 
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Trustee  infeft 
by  mistake 
bound  to  grant 
a  reconvey- 
ance. 


2073.  Trastees  who  intromit  with  the  moveable  property  of  a 
defunct,  without  confirming  as  executors  or  recording  probate  within 
a  year  and  day,  are  in  danger  of  subjecting  themselves  to  the 
penalties  of  vitious  intromission,  and  thus  incurring  a  universal 
liability  for  the  truster's  debts, — ^noton  the  ground  of  fraud,  but  in 
consequence  of  **  possession  being  taken  contrary  to  the  due  order 
of  law."^  And  trustees  who  assiune  the  offices  of  tutors  and 
curators  without  having  the  inventories  of  the  minor^s  estate 
judicially  authenticated,  are  liable,  notwithstanding  the  existence 
of  a  protecting  clause,  to  account  under  the  liabilities  of  the  Act 
1672,  cap.  2.« 

2074.  If  executors-nominate  under  a  trust-settlement  choose  to 
disclaim  the  trust,  leaving  it  open  to  another  party  to  confirm  as 
executor,  the  executor-dative  ia  said  to  become  a  trustee  for  all  con- 
cerned in  the  succession.'  By  this  expression  it  is  not  understood 
that  the  executor  thereby  assumes  the  character  of  a  trustee  for  the 
execution  of  the  trust  purposes.  He  holds  the  position  of  a  trustee 
in  no  other  sense  than  as  taking  the  surplus  assets  after  the 
ordinary  administration  with  notice  of  a  trust^  Any  duty  devolv- 
ing upon  him  in  relation  to  the  succession  will  therefore  be  dis- 
charged by  raising  a  multiplepoinding,  and  consigning  the  fund.^ 
If  there  are  trust  purposes  remaining  to  be  carried  out,  the  bene- 
ficiaries may  apply  for  the  appointment  of  a  judicial  fieu^tor,  who 
will  take  up  the  fund  for  the  purposes  of  administration  and  dis- 
tribution. Again,  if  trustees  should  neglect  to  record  a  conveyance 
of  lands  in  their  favour,  or  an  instrument  of  possession  following 
upon  it,  and  the  heir-at-law  then  makes  up  a  title  by  service,  such 
heir  is  merely  a  trustee  for  the  purpose  of  disponing  to  the 
trustees  under  the  settlement,  and  does  not  incur  any  liability  as 
the  representative  of  the  truster.^ 

2075.  Where  a  person  becomes  a  trustee  by  mistake,  or  by 
being  infeft  without  his  consent,  it  has  been  held  that  he  is  bound 
to  grant  a  conveyance  to  the  party  in  right  of  the  fee,  and  that  he 
does  not  thereby  incur  liability  as  an  accepting  trustee.^  An  heir- 
at-law  who  has  entered  by  service,  not  knowing  that  his  rights  are 
excluded  by  a  trust,  will  not  be  held  to  have  incurred  a  passive  title ; 
he  is  only  bound  to  account  for  his  intromissions^^  and  to  grant  the 


^  Forbes  v,  Forbei,  12  June  1888,  2 
Sh.  895,  N.E.  851. 

>  MoUison  V.  Murray,  19  Pep.  1888, 
12  Sh.  287. 

>  BeU'a  Com.  7th  ed.  ii.  79 ;  Kirk- 
patriek  v.  Innes,  17  Mar.  1880,  4  W,  & 
8.  56,  per  Lord  Wynfoid. 

*  Lewin  on  Tmats,  9th  ed.  p.  214. 


B  See  Forbes  v.  CampbeO,  17  July  18i5, 
7  D.  1068. 

*  AytovWs  Or$.  v.  Aykmn,  1784,  li. 
9782. 

7  DaUoi  y.  Leiskiman,  1710,  M.  16,191 ; 
BeU's  Com.  7th  ed.  L  80  :  Pr.  §  1998,  8. 

"  Mercer  y.  SeoOand,  1745,  BC  9786. 
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necessary  conveyances  of  the  estate  to  the  disponees.^  Where  an  oHAPTBBm. 
estate  was  conveyed  to  a  purchaser  by  assigning  an  unexecuted 
precept^  and  the  ftnends  of  the  purchaser^  witli  the  view  of  protect- 
ing the  estate  against  the  risk  of  forfeiture,  caused  the  vendor  to  be 
infeft  without  the  knowledge  of  either  of  the  parties,  it  was  found 
that  the  rights  of  third  parties  were  not  prejudiced  by  the  arrange- 
ment ;  and  the  vendor  having,  as  trustee  for  all  concerned,  granted 
a  conveyance  in  implement  of  an  assignation  by  the  purchaser, 
an  infeftment  upon  the  trustee's  conveyance  was  sustained  as  con- 
stituting a  preference,  although  the  first  purchaser  had  been  made 
bankrupt  in  the  interval  between  the  dates  of  the  uncompleted 
assignation  and  the  infeftment.^ 

2076.  When  a  trustee  has  accepted  the  office,  he  must  bear  in  Every  tmstee 
mind  that  he  is  not  to  sleep  upon  it,  but  that  he  is  required  to  ^^*J^See 
take  an  active  part  in  the  execution  of  the  trust.'    The  distinction, 

if  there  be  any,  between  acting  and  non-acting  trustees,  is  a  very 
slender  one ;  and  trustees  who  rely  on  the  customary  exemption 
from  liability  for  omissions  rarely  find  in  it  an  adequate  protection 
from  the  consequences  of  negligence.  When  a  non-acting  trustee 
has  authorised  certain  acts  to  be  done  through  the  intervention  of 
the  acting  trustee,  he  is  responsible  for  the  due  execution  of  his 
mandate,  as  much  as  if  he  were  himself  the  agent ;  as,  for  example, 
if  he  gives  authority  to  the  acting  trustee  to  realise  the  trust  pro- 
perty, or  gives  him  a  signed  receipt  as  an  authority  to  uplift  trust- 
funds,  and  the  proceeds  are  misapplied.^  When  a  trustee  has  been  Daty  of  as- 
assumed  into  the  management  of  a  subsisting  trust,  he  ought  at  -^  r^^^  to 
once  to  inquire  into  the  position  and  circumstances  of  the  estate,  f®^"^  ^^^ 
and  to  have  the  accounts  audited  and  settled  as  at  the  date  of  his 
assumption.  Where  accounts  were  not  so  settled,  the  assumed 
trustees  were  found,  in  an  action  raised  by  the  representatives  of 
one  of  the  beneficiaries,  to  be  liable  to  give  an  account  of  the  intro- 
missions of  their  predecessors  in  so  far  as  not  audited,  as  well  as 
of  their  own  intromissions  with  that  part  of  the  estate  conveyed 
to  them ;  and  the  Court  reserved  the  question  as  to  the  liability 
of  the  assumed  trustees  for  any  deficiency  arising  upon  the  accoimt 
of  the  intromissions  in  question.^ 

SECTION  II. 
Of  Disclaimer  (Effect  whebe  res  non  sunt  integr^e). 

2077.  "  A  trust,"  says  Bell,  "  cannot  be  constituted  in  the  per-  a  person  nomi- 
son  of  another  without  his  consent,  to  the  effect  of  obliging  him  ^J^^  boimd 

»  Fruter  v.  Frater,  Hume,  886.  Sh.  861 ;  Seton  v.  IkLwtan,  18  Dec  1841,  ^  *?^P*  ^^^ 

«  BecOon  v.  Mackenzie,  1737,  M.  1160.  4  D.  810.                                                     ^^'^ 

s  Lewinon  TniBli,  9th  ed.  p.  217.  "  SomervUle*i  Tr$.  v.   Wemeu,  8  Dea 

«  BUun  Y.  PaUrmm,  28  Jml  1886,  14  1864,  17  D.  161. 
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cHAPTKB  Lxi.  to  do  ODy  oct,  however  innocuous  to  himself,  or  easy  to  be  done."  ^ 
And  while  it  is  not  unusual  before  executing  a  settlement,  especially 
if  it  be  a  marriage-contract,  for  the  truster  to  obtain  the  consent  of 
his  friends  to  their  nomination  as  his  trustees,  yet  an  acceptance 
signified  before  the  trust  comes  into  operation  is  not  considered  to 
import  a  legal  obligation  to  undertake  the  trust  If  the  law  were 
otherwise,  inexperienced  persons  might  be  drawn  into  an  accept 
tance  of  a  position  of  responsibility,  the  nature  of  which  could  not 
be  accurately  known  while  the  property  remained  with  the  truster. 
The  principle  was  thus  stated  by  Lord  Bedesdale  in  the  case  of 
DoyU  y.  Blake  :  **  Though  a  person  may  have  agreed  in  the  lifetime 
of  a  testator  to  accept  the  executorship,  he  is  still  at  liberty  to 
recede,  except  in  so  far  as  his  feelings  may  forbid  it ;  and  it  will 
be  proper  for  him  to  do  so  if  he  finds  that  his  charge  as  executor 
is  different  from  what  he  conceived  it  to  be  when  he  entered  into 
the  engagement."^  It  must  be  remembered  that  the  duty  of  a 
marriage-contract  trustee  as  protector  of  the  contract  begins  as 
soon  as  the  marriage  is  contracted,  although  he  may  have  no  active 
duties  to  perform  during  the  subsistence  of  the  marriage. 
A  trustee  who  2078.  Reference  is  made  to  the  preceding  section  on  the  question 
amnSt?^^  whether  a  non-accepting  or  retiring  trustee  is  in  safety  to  convey 
responsibUity;  to  succcssors  in  office.  The  rule  of  the  common  law  (prior  to  the 
recent  Trustee  Acts)  was  that  a  trustee  who  had  intromitted  with 
the  trust-estate,  or  had  done  any  act  implying  acceptance,  was 
understood  to  waive  his  privilege  of  disclaiming,  and  that  he  could 
not  thereafter  (unless  empowered  to  resign)  withdraw  from  its 
responsibilities,  however  onerous  these  might  prove  to  be.^  The 
rule  is  an  equitable  one,  and  it  will  not  be  arbitrarQy  enforced. 
but  mav  with-  Accordingly,  where  a  trustee  who  had  intimated  that  he  would 
svmt^ntegrce!'  accept,  but  who  had  differed  in  limine  with  his  co-trustees  as  to  the 
management  of  the  trust,  declined  to  act,  his  declinature  was 
sustained  as  competent  and  sufficient.^  And  in  a  case  previously 
referred  to,  where  one  of  several  trust-disponees  declined  to  accept, 
but  afterwards  concurred  in  the  assumption  of  a  new  trustee  in 
place  of  one  deceased,  and  the  deed  contained  the  usual  clause  of 
immunity,  it  was  held  that  the  joining  in  this  formal  act  of 
administration,  for  the  purpose  of  enabling  the  trust  to  be  carried 
on,  did  not  infer  liability  for  intromissions  whether  prior  or  subse- 

I  1  BeU's  Com.  7th  ed.  l  80 ;  Pr.  §  Cumming  v.  Say,  28  Feb.  1884,  12  Sh. 

1998,  8.  608  ;  Loffon  ▼.  MeUA^ohn't  TVs.,  26  May 

>  DoyU  y.  EUOce,  2  Sob.  &  Lef.  289.  1848,  6  D.  1066. 

'  BeU'8  Pr.  §  1993,  4 ;  Lord  Lynedock  ^  Lady  Bawnermati  y.  Bawnerman^  1 

y.  OucMerlony,  15  Feb.  1827,  5  Sh.  868,  Dec.  1842,  6  D.  229. 
N.E.  882,  7  July  1880,  4  W.  &  a  148 ; 
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quent  to  the  act  of  assumptioii.^    A  trustee  who  had  only  con-  chaptbblxi. 

curred  in  executing  a  discharge — his  concuiTence  being  necessary 

to  make  a  quorum — and  who  afterwards  went  abroad,  was  held 

not  to  have  undertaken  a  general  responsibility  as  trustee.^    In 

England  the  weight  of  authority  tends  to  support  the  view  that 

the  mere  fact  of  subscribing  a  conveyance  of  the  legal  estate  in 

favour  of  the  parties  on  whom  it  would  legally  devolve  does  not 

import  acceptance  of  the  trusteeship ;  ^  Lord  Eldon  having  held, 

in  a  leading  case,  that  where  the  intention  was  to  disclaim  the 

trust,  the  instrument  ought  to  receive  that  construction,  though  it 

was  in  form  a  conveyance.^ 

2079.  One  mode  of  declining  a  trust  is  to  abstain  from  accept-  Tnutee  who 
ing  it,  and  from  acts  importing  acceptance.     It  has  been  observed  pJSdy  decline 
that  a  trustee  who  merely  abstains  from  actinc:  may  afterwards  mayaiWwanis 

1         /nr*         It       1  .1  11  1      1.     1   .        1    ii     jommthead- 

assiune  the  office  ;  ^  while  one  who  has  expressly  disclaimed  the  ministration. 
office  is  considered  to  be  displaced  from  his  position  as  an  original 
trustee.^    But  it  is  not  very  easy  to  determine  what  modes  of 
declinature  shall  preclude  a  trust-disponee  from  afterwards  taking 
part  in  the  administration.    In  Blain's  case  there  was  a  written 
refusal  to  accept,  yet  the  same  person  afterwards  joined  in  a  deed 
of  assumption,  and  no  objection  was  taken  to  the  competency  of 
this  proceeding.    Tet,  if  the  refusal  to  accept  has  been  made  matter 
of  solemnity,  it  ought  to  be  treated  as  final ;  there  being  no  autho- 
rity for  holding  that  a  deliberately  executed  renunciation  of  a  trust 
is  revocable  by  the  trust  disponee.    When  the  trust-disposition  Secus,  where 
conveys  the  estate  to  certain  parties  and  to  the  acceptors aa  trustees,  LtoSoac-*^'^ 
and  some  of  their  number  execute  a  minute  of  disclaimer,  while  a  cep*®"- 
quorum  of  the  trustees  agree  to  accept^  it  is  evident  that  the  non- 
accepting  trustees  are  disqualified  under  the  terms  of  the  convey- 
ance from  afterwards  coming  in  as  original  trustees.     For  the 
condition  as  to  acceptance  is  purified  as  soon  as  each  trustee  has 
declared  his  resolution :  and  the  conveyance  will  immediately  take 
effect  in  favour  of  the  accepting  trustees,  to  the  exclusion  of  non- 
acceptors. 

2080.  The  case  is  also  clear  where  the  name  of  a  trust  disponee  Trustee  allow, 
has  with  his  approval  been  omitted  from  the  deeds  or  proceedings  S^u^^wUh- 
necessary  for  vesting  the  estate.     Accordingly,  Professor   Bell  <>»*  Potest 
states^  that  the  refusal  by  a  trustee  to  allow  his  name  to  be  chum. 
inserted  in  infeftments  would  be  equivalent  to  a  refusal  to  accept ; 

and  he  adds  that  the  infeftments  so  completed  would  be  prima 

^  Blam  V.  Patenon,  28  Jan.  1886, 14  «  NicdUon  v.  Wordtwofih,  2  Sw.  372. 

aiL  861.  B  DaHing  v.  TTotwrn,  11  May  1825,  1 

*  Waiwn  v.  Oraweour,  17  Feb.  1844,  W.  &  S.  188 ;  Blain  v.  PaUrwn,  iupra. 

6  D.  688.  *  Forsyth  on  Trarts,  p.  71.. 


*  Lewia  on  Trnrts,  9th  ed.  p.  206.  '1  BeU's  Oom.  845,  7th  ed.  i  82. 
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OHAPTBB  LU. 


Constrnctive 
acceptance  is 
a  qaestion  of 
fact. 


Weight  to  be 
allowed  to 
presumptions. 


fcudt  evidence  of  non-acceptance.  When  a  trustee  knows  that  his 
name  is  being  used  bj  his  co-tiiistees  in  taking  infeftment,  or  in 
legal  proceedings,  and  he  takes  no  means  to  interpel  them,  the 
question  whether  he  has  not  accepted  is  one  of  fact  In  Logan  v. 
Meildyohn}  a  trustee  who  had  renounced  the  office  after  informing 
himself  of  the  state  of  the  trust  affairs,  was  held  not  entitled  to  be 
relieved  of  liability  for  law  expenses,  inasmuch  as  he  had  n^lected 
to  give  in  a  disclaimer.  Lord  Justice-Clerk  Hope  observed  :  "  I 
think  it  necessary  that  the  pursuer  should  show  either  the  concur- 
rence of  the  trustees  to  his  resignation,  or  that  he  had  subsequently 
interpelled  them  from  using  his  name.  His  dissatisfaction  with 
the  manner  in  which  the  trust  was  conducted  makes  against  him, 
for  it  made  the  necessity  the  greater  for  him  to  come  forward  and 
interpel  them  from  the  use  of  his  name ;  but  although  for  years  his 
name  is  used,  he  enters  no  proper  disclaimer."  ^ 

2081.  In  Pavl  v.  Boyd  an  attempt  was  made  to  challenge  a 
sasine  that  had  been  executed  twenty-five  years  previously,  on  the 
allegation  that  one  of  the  trustees  had  never  accepted.  Lord  Core- 
house,  Ordinary,  observed  that  possession  of  a  disposition  by  the 
attorney  of  a  disponee  "  creates  a  presumptio  juris  that  the  disponee 
accepts  of  the  disposition,  and  authorises  sasine  to  be  given  to  him 
in  terms  of  it  and  under  its  conditiona  This  presumption  may  be 
redargued  by  evidence ;  but  no  such  attempt  is  made  here."  Accord- 
ingly the  interlocutor,  to  which  the  Court  adhered,  sustained  the 
sasine  as  valid  and  effectual  in  the  absence  of  proof  extrinsic  of  the 
deed  either  that  the  trust  had  or  had  not  been  accepted.'  In  the 
case  of  Mitchell^  a  trust  disponee  who  had  attended  a  meeting  of 
trustees,  and  had  written  out  a  minute  of  the  proceedings  in  which 
he  stated  that  he  ''  declined  giving  any  opinion  or  vote,  or  incurring 
any  responsibility,"  was  assoilzied  from  an  action  of  accounting 
directed  against  himself  in  conjunction  with  the  other  trustees. 
The  Lord  Justice-Clerk,  referring  to  the  English  decisions,  observed 
that  such  cases  were  not  determined  upon  l^al  presumptions,  but 
were  matters  of  evidence  in  which  the  facts  were  of  the  greatest 
moment.  In  the  English  case  of  Wise  v.  Wise  ^  it  was  ruled  that 
the  presumption  in  such  coses  was  for  acceptance ;  Lord  St. 
Leonards  observing  ''  that  where  an  estate  was  vested  in  trustees 
who  knew  of  their  appointment,  and  did  not  object  at  the  time,  they 
would  not  be  allowed  afterwards  to  say  they  did  not  assent  to  the 
conveyance,  and  it  would  require  some  strong  act  to  induce  the 

^  Logan  v.  MeiU^ohn,  26  May  1843,  «  MUcheU  v.  Davidion,  20  Decs.  1855, 

5  D.  1066.  18  D.  284  ;  and  Conyngham  v.  Cbnyng" 

s  5  D.  1078.  ham,  1  Vob.  sen.  522,  there  died. 

*  Paul  V.  Boyd,  22  Jail  1883,  11  Sh.  «  Wue  v.  Wue,  2  Jones  &  Lat  403. 
292. 
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Court  to  hold  that  in  such  a  case  the  estate  was  divested.    He  qhattiblxl 
spoke  with  respect  to  the  effect  upon  third  parties ;  every  Court 
and  every  jury  would  presume  an  assent." 

2082.  A  trust  may,  on  cause  shown,  be  judicially  disclaimed  by  Judicial  dis- 
an  accepting  trustee  against  whom  an  action  is  raised  to  enforce  his  tmsteosbip. 
concurrence  in  the  administration.^  And,  a  fortiori,  if  a  trustee 
has  not  accepted,  he  is  entitled  to  put  in  a  defence  of  disclaimer 
when  sued  for  implement  of  the  trust ;  ^  or  he  may  apply  to  the 
Court  for  authority  to  withdraw,  if  the  fact  of  his  non-acceptance 
be  disputed.'  If  all  the  trustees  disclaim,  instead  of  defending  an 
action  of  reduction  of  the  trust-deed,  the  action  will  not  be  allowed 
to  proceed  until  the  beneficiaries  are  sisted  or  are  called  for  their 
interest.^  If  an  original  trustee  has  accepted,  according  to  English 
practice  his  heir  is  not  entitled  to  disclaim;^  this  rule  having 
been  introduced,  it  is  said,  to  prevent  the  legal  estate  from  falling 
to  the  Crown  as  vltimus  hcerts.  This  rule  evidently  has  no  place  in 
the  law  of  Scotland. 

2068.  With  respect  to  the  legal  effect  of  disclaimer,  it  is  to  be  Effect  of  dis- 
obeerved  that  any  act  of  the  nature  of  a  renunciation  which  suffices  ^i^gthe  i^ 
to  free  the  trustee  from  responsibility  will  also  be  sufficient  for  the  SJ^S*^^?^^® 
purpose  of  vacating  his  personal  right  to  the  estate.    The  effect  of  tnutee. 
a  disclaimer  upon  the  title  or  the  legal  estate  depends  in  part  on  '^**?j^^J_^ 
the  terms  of  the  trust  destination.     If  there  are  other  trustees  who  tees. 
are  entitled  to  accept  and  act,  they  may  proceed  at  once  to  make 
up  titles,  vesting  the  trust-estate  in  their  persons  to  the  exclusion 
of  the  non-accepting  trustees.     Seference  is  made  to  a  previous 
chapter  ^  on  the  subject  of  vesting  the  trust-estate  in  the  trustees. 

2084.  A  trustee  who  declines  the  trust  may  be  employed  as  a  Non-acoepting 
factor  or  agent  by  the  accepting  trustees,  but  it  has  been  considered  J^^em^oy. 
an  open  question  whether  he  can  claim  remuneration  for  his  ser-  ^^^  ^^^^ 
vices,  if  an  objection  is  taken.    The  Court  will  not  appoint  a  trus- 
tee who  has  declined  the  trust  to  be  judicial  factor  on  the  trust- 
estate.^    The  case  of  Mitchdl^  suggests  a  warning  to  professional 
men  nominated  as  trustees  to  abstain  from  interference  with  the 
administration  of  the  trust  if  they  intend  to  renounce ;  since  any 
act  of  administration  by  a  person  nominated  a  trustee  may  be  laid 

^  l>idb'«  Tn.  v.  Pridiet  9  June  1855,  ^  Le^i^iQ  on  Tnists,  9th  ed.  p.  206. 

17  D.  885.  «  Chapter  LIT. 

*  Davidwn  ▼.  Mackende,  9  July  1885,  ^  Pen/nyeook  Petr.,  20  Dec.  1851, 14  D. 

18  Sh.  1082.  811 ;  APOuOoeh  Petr.,  11  Deo.  1851,  14 

*  BannemuM  v.  Bannermanf  1  Dec.      D.  811. 

1842,  5  D.  229,  per  Lord  Ciinuighame,  »  Mitchdl  ▼.  Davidion,  20  Dec.  1855, 

285  ;  Logan  r.  Meiid^ohnt  iuprct.  18  D.  284. 

*  Meggei  ▼.  Thornton,  8  Dec  1827,  6 
8h.  224. 
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cHApnHLn.  hold  of  at  some  future  time  for  the  purpose  of  establishing  a  case 

of  constructive  acceptance  against  him. 
Whether  a  2086.  The  question  has  been  raised,  whether  a  l^atee  and 

?nuteem^^^  oxecutor-nominate,  or  a  legatee  who  is  nominated  a  trustee,  maj 
vmdertiSwii  ^^^^^^  ^^^  trust,  and  at  the  same  time  claim  the  l^acy.    Mr. 
Lewin  is  of  opinion,  but  with  hesitation,  that  he  may.^    A  some- 
what different  opinion  is  expressed  by  another  writer,  who  says:' 
"  Bequests  to  individuals  who  are  executors  are  considered  prima 
faeie  to  be  given  to  them  in  that  character ;  a  presumption  to  be 
repelled  by  the  nature  of  the  legacies  or  by  other  circumstances 
arising  in  the  will."    It  is  not  easy  to  discover  any  definite  prin- 
ciple in  the  cases  bearing  on  this  point ;  though  the  tendency  of 
the  later  decisions,  both  English  and  Scottish,  is  towards  the  view 
expressed  by  Mr.  Lewin.    In  Read  v.  Devaynes  '  legacies  given  to 
persons  by  the  description  of  *'  my  very  good  friends,"  and  who  in 
another  part  of  the  will  were  desired  ''  to  act  as  executors,"  were 
found  not  to  be  due  in  consequence  of  the  l^tees  declining  to  act 
In  Stachpoole  v.  Howdl  ^  a  testator  disponed  his  estate  in  trust  to 
three  individuals,  and  appointed  them  executors.     He  made  two 
codicils,  in  which  he  gave  these  three  persons  legacies,  not  expressly 
as  trustees  and  executors,  but  by  their  names  and  descriptioti& 
The  legacies  in  both  cases  were  classed  together,  and  were  of  equal 
amount.    The  legatees  renounced  probate.     Sir  W.  Grant  said  the 
question  was  whether  it  was  not  necessary  to  find  circumstances 
to  show  that  the  legacy  was  intended  for  the  executor  in  a  distinct 
character,  otherwise  there  was  a  prima  facie  presumption  that  it 
was  intended  to  be  given  him  as  executor ;  and  that  there  was 
something  in  the  circumstance  of  the  legacies  being  classified  to- 
gether and  of  equal  amount     It  seemed  to  him,  therefore,  that  the 
testator  had  considered  the  legatees  in  the  character  of  executors. 
Legacy  maybe        2086.  Passing  now  to  the  cases  in  which  the  Courts  have  given 
a^ptSff  oxe^  the  legacies  to  non-accepting  executors, — in  Dix  v.  Reed^  a  testator 
cutor  where     bequeathed  to  two  individuals  £50  each,  upon  condition  of  their 
Mmin  the       acting  as  executors  ;  in  a  subsequent  part  of  the  will  he  bequeathed 
a^eciai  cha-      «  ^^|JQ  ^j  cousin,  Thomas  King,  the  sum  of  £50,  whom  I  appoint 
as  joint  executor  in  trust  in  this  my  will."    King  declined  to  act 
The  Master  in  Chancery  reported  that  the  legacy  was  dua     Ex- 
ception having  been  taken  to  this  judgment.  Sir  John  Leach  over- 
ruled the  exception,  and  considered  that  the  gift  was  intended  to 
be  bestowed  rather  in  respect  of  relationship  than  of  his  offica 
He,  however,  considered  the  case  very  doubtful.     In  CockereU  v. 

^  Lewin  on  Tnista,  0th  ed.  p.  207.  *  SUtekpooU  v.  ffcweO,  18  Yee.  417. 

*  Roper  on  Legacies,  780.  ^  Dix  ▼.  JUed,  I  Sim.  k  8t  287. 

>  JUad  y.  2>evaynet,  8  Br.  C.  C  95. 
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Barber'^  a  testator,  after  giving  a  legacy  to  Mr.  Palmer,  "  his  friend  chaptkblp. 
and  partner,"  appointed  him  one  of  his  executors,  and  made  other 
devises  and  bequests  in  his  favour,  so  that  he  was  entitled  to  much 
greater  benefit  under  the  will  than  any  of  the  other  executors. 
By  a  codicil,  in  which  Mr.  Palmer  was  described  as  one  of  the 
executors,  a  further  legacy  was  bequeathed  to  him.  Sir  John 
Leach  held  that  the  legacy  was  not  given  to  Palmer  in  the 
character  of  executor,  and  that  he  would  be  entitled  to  it  whether 
he  accepted  or  not.  This  decision  was  confirmed  by  Lord  Eldon. 
A  similar  decision  was  given  in  a  later  case,  under  an  application 
to  the  Lord  Justices  in  Chancery  for  their  opinion  and  direction.^ 
The  bequest  was  in  these  terms:  "I  give  to  my  friend,  J.  T., 
banker's  clerk,  and  one  of  the  executors  of  this  my  will,  £50." 
J.  T.  having  renounced  probate,  it  was  argued  for  the  representa- 
tives of  the  executiy  estate,  on  the  authority  of  the  cases  of  Stack- 
poole  V.  Howell  and  Reid  v.  Devaynes,  already  mentioned,  that  the 
money  was  given  to  the  legatee  in  his  character  as  executor,  and 
upon  the  implied  condition  that  he  would  discharge  the  duties  of 
the  office.  But  their  Lordships  were  of  opinion  that  the  legacy 
was  not  conditional  on  acceptance  of  the  office  of  executor,  and 
made  an  order  declaring  the  legatee  entitled  to  payment. 

2087.  The  above  are  cases  relating  to  executry  alone.     In  Extension  of 
ATidrew  v.  Trinity  Hall?  the  principle  was  extended  to  trusts  of  ^^  ^*  of  di?. 
a  discretionary  nature.    The  testator  had  devised  to  the  corpora-  cretionary 
tion  of  Trinity  Hall,  Cambridge,  certain  valuable  property,  coupled 

with  the  condition  of  founding  certain  fellowships;  and  by  the 
same  will  he  made  a  gift  of  £100  and  some  plate  to  the  College.  The 
corporation  declined  to  be  a  party  to  the  institution  of  the  fellow- 
ships on  the  terms  proposed,  and  consequently  did  not  accept  of 
the  trust  of  the  real  property.  Sir  "William  Grant  decided  that 
they  were  entitled  to  the  legacy  of  personalty,  holding  that  the 
principle  of  election  did  not  apply,  since  no  legatee  was  dis- 
appointed by  their  refusal  of  the  endowment,  and  that  it  was  fair 
ta  presume  that  the  testator's  respect  for  the  fellows,  and  his  hope 
that  they  would  comply  with  his  wishes,  had  induced  him  to  make 
them  a  present  of  £100  and  the  plate. 

2088.  Professor  More,  in  stating  the  import  of  the  Scottish  Authorities  in 
authorities^^  says  that  where  it  appears  that  the  testator  meant  to  Scotland, 
give  the  legacy  without  regard  to  the  acceptance  of  the  office,  the 

l^acy  will  not  lapse.     In  two  old  cases  ^  it  was  found  that  legacies 

^  {htikerdl  v.  Barber^  2  Buss.  Ch.  Ca.  this  case  in  Warrtn  v.  RudaUf  1  Johns. 

5S5.  &  Hem.  1,  29  L.J.  Ch.  543,  546. 

*  Inre  Dendy,  31  L.J.  Ch.  184.  «  1  Notes  on  Stair,  37. 

*  Andrew  y.  TrinUy  BdU,  9  Yes.  525.  '^  Serimzeour  v.    Wedderbum^  2  Feb. 
See  Vioe-Chanoellor  Wood's  remarks  on  1675,  M.  6857  ;  LeekU  v.  lUitmy^  7  I>ec, 

1748,  M.  6347, 
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oBAPTiB  Lxi.  left  to  relations  of  the  testator  who  were  also  appointed  tutors  were 
not  due,  because  they  had  not  accepted  the  trust,  though  the  gifts 
were  not  in  terms  conditional  on  the  acceptance  of  the  tutory.  A 
different  decision  was  given  where  a  testator  made  the  following 
provision  in  his  settlement :  "  My  said  trustees  are  hereby  re- 
quested, each  of  them,  to  accept  of  the  sum  of  £500  sterling  as  a 
mark  of  my  friendship,  and  the  further  sum  of  £105  each  to  pur- 
chase a  hogshead  of  claret,  as  a  recompense  for  their  trouble  in  the 
management  of  my  affairs,  and  as  a  further  testimony  of  my 
affection  for  them."  One  of  the  trustees  did  not  accept,  and  he 
admitted  that  he  had  no  right  to  the  legacy  of  £105.  But  the 
Lord  Ordinary  (Meadowbank)  found  him  entitled  to  the  £500, 
and  the  Court  by  a  majority  adhered  The  majority  consisted  of 
the  Lord  President  Hope  and  Lords  Graigie  and  Balgray.  The  two 
latter  thought  that,  unless  it  could  be  shown  that  the  performance 
of  the  duty  of  a  trustee  was  a  condition  of  the  bequest,  the  legacy 
would  be  due  whether  they  accepted  or  not  Lords  Hermand  and 
Gillies  were  of  a  different  opinion,  and  thought  that  both  legacies 
were  left  to  the  trustees  in  their  character  as  such.^  In  the  case 
of  Davidson  v.  Mackenzie  ^  a  doubt  was  expressed  by  Lord  Gillies 
as  to  the  competency  of  disclaiming  a  trust  after  the  trustee  had 
accepted  a  legacy ;  but  we  are  left  in  ignorance  of  the  terms  of  the 
trust-deed  under  which  the  election  fell  to  be  made. 


SECTION  III. 

Assumption  and  Nomination  of  New  Trustees. 

AAsnmption  of        2089.  By  the  provisions  of  the  Trustee  Act  there  is  now  im- 
thI^«wS?ww  ported  into  every   trust-deed  in   which  gratuitous  trustees  are 
ofTrustee  Act,  nominated  a  power  to  the  trustee  (if  there  be  only  one),  or  to 
the  trustees,  or  a  quorum  of  them,  to  assume  new  trustees.     The 
powers  of  the  Act  apply  to  persons  who,  though  termed  "  exe- 
cutors "  in  the  will,  are  really  trustees,  because  they  are  charged  with 
the  duty  of  administering  a  continuing  trust'    It  has  been  usual  in 
Constitution     well-drawn  settlements  to  empower  trustees  to  assume  other  trus- 
assnmpSn.     ^ees  to  Supply  vacancies,  and  where  only  a  limited  power  is  given, 
a  question  may  arise  whether  the  statutory  power  is  displaced, 
because  the  enactment  is  qualified  by  the  words  ''  unless  the  con- 

1  ffenderton  v.  StuaH,  18  Deo.  1825,  i  by  26  and  27  Viot.,  OKp.  115 ;  Sp.  Oa. 

Sh.  806,  N.E.  809.  Aindie,  1886, 14  R.  210.   See  tfaeBngiiBh 

3  Davidmm  v.  Mackenzie,  18  Sh.  1084,  Act,  23  and  24  IHet.,  cap.  145,  §  27,  ai 

note.  reetrioted  by  §  84. 

'  24  and  26  Yict,  cap.  84,  explained 
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trary  be  expressed."  The  relation  of  the  Statute  to  the  powers  ghaftbr  lxi. 
granted  by  a  truster  is  very  well  brought  out  by  the  two  decisions 
here  noted.  In  the  case  of  the  Hairstens  trust  ^  the  truster  had 
empowered  his  trustees  to  assume  other  trustees  "  in  place  of  such 
of  their  number  as  shall  die,  or  resign,  or  become  incapacitated ; " 
and  an  appointment  under  the  powers  of  the  Statute  was  sus- 
tained, although  no  vacancy  had  occurred,  it  being  held  that  the 
statutory  power  and  the  power  given  by  deed  were  capable  of 
subsisting  together.  In  the  case  of  Munrds  trust  ^  where  a  power 
of  appointing  new  trustees  under  a  marriage  trust  was  given  to  the 
spouses  and  the  survivor,  and  to  the  remaining  trustees  after  the 
death  of  the  survivor,  it  was  held  that  the  Statute  was  excluded, 
and  that  the  trustees  had  not  the  power  of  assumption  during  the 
lifetime  of  the  surviving  spouse.  In  the  case  of  mutual  deeds, 
the  powers  which  are  taken  for  continuing  the  trusts  receive  a  con- 
struction commensurate  with  the  interests  of  the  parties  in  the 
trust-estate ;  and  so,  in  the  case  of  a  mutual  deed  by  spouses  con- 
taining the  usual  power  of  alteration,  the  wife  surviving  was  held 
disentitled  to  appoint  new  trustees  on  her  husband's  trust-estate.^ 
Care  should  be  taken,  where  a  power  of  assumption  is  given  jper 
ejipresmmy  that  the  special  power  should  be  at  least  as  broad  at 
that  which  is  conferred  by  the  Statute. 

2090.  Powers  of  assumption  are  usually  given  by  a  separate  How  a  power 
clause,  but  they  may  be  conferred  by  words  of  destination  in  the  pr&ssed  so  as 
dispositive  clause,  as  in  the  case  of  a  destination  to  such  persons  J^ecm^f  * 
"  as  may  be  assumed  by  my  said  trustees  to  act  along  with  them."  *  number  of 
Powers  of  assumption  are  discretionary,  and  the  administration  of 
original  trustees  cannot  be  successfully  challenged  because  the  trus- 
tees delay  to  fill  up  vacancies  in  their  number.     It  does  not  appear 
to  be  very  material  whether  a  power  of  assumption  is  expressed 
in  words  directory  or  imperative.     But  the  truster  can  effectually 
enforce  observance  of  a  direction  to  assume,  by  providing  that  no  act 
of  the  trustees,  other  than  that  of  assumption,  shall  be  lawful  unless 
assented  to  by  a  specified  number  of  trustees.    This  form  of  clause 
is  recommended  as  preferable  to  a  simple  proviso  that  a  specified 
number  of  trustees  shall  be  requisite  to  form  a  quorum;   for, 
supposing  their  number  to  be  reduced  by  death  or  non-acceptance 
to  less  than  a  quorum,  the  effect  of  such  a  proviso  would  seem  to 
be  that  no  deed  of  assumption  could  be  executed  for  want  of  a 

»  AUan'$  Trs,  v.  Hairttens,  1878,  6  R.  »  Sp.  Ca.  Wdah^s  Trs.,  1871, 10  M.  16. 

676.  *  M'LeisVs  Trs.  v.  M'Leiak,  25  May 

>  Munro'i  Tr$.  v.  Young,  1887,  14  R.       1841,  3  D.  914. 
574  ;  Bee  also  MaxwdCs  Trs,  v.  MaaeweU, 
1874.  2  R.  71. 
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quorum  to  sign  it.    There  is,  however,  some  authority  of  a  contrary 
tendency.^ 

2091.  In  the  case  of  Blain  v.  Paterson  *  the  Court  held  that  a 
trustee  who  had  done  nothing  more  than  join  in  a  deed  of  assump- 
tion of  additional  trustees  was  not  liable  to  account  as  an  intro- 
mitter,  his  subscription  being  necessary  to  a  valid  act  of  assumption. 
Again,  in  Miller  v.  Black's  Trustees,  it  was  observed  that, "  though  the 
trustees  are  only  empowered  to  assume  on  vacancies,  that  is  quite 
suflBcient  for  continuing  the  trust,  and  would  make  it  their  duty  to 
continue  it,  even  if  they  altogether  decline  themselves."  '  Such  a 
devolution  of  the  trust  may  be  legarded  as  analogous  to  the  con- 
veyance of  an  estate  by  the  heir-at-law  to  his  ancestor's  disponee ; 
since  it  is  a  duty  which,  according  to  Lord  Brougham,  he  cannot 
refuse,  and  for  the  exercise  of  which  he  cannot  be  made  responsible. 
The  provisions  of  the  Trustee  Acts  enabling  trustees  to  resign 
furnish  tbe  means  of  avoiding  liability  under  such  circumstancea 

2092.  While  the  failure  to  obtain  a  quorum  of  accepting  trus- 
tees would  raise  no  obstacle  to  the  assumption  of  others  in  their 
room,  the  failure  of  a  quorum  by  death  might  create  a  diflBculty.* 
It  seems  best,  therefore,  to  permit  powers  of  assumption  to  be 
exercised,  when  necessary,  by  a  sole  accepting  or  surviving  trus- 
tee, although  to  other  effects  a  sole  trustee  may  very  properly  be 
prohibited  from  acting. 

2093.  An  assumption  of  trustees  is  usually  made  by  deed  of  ap- 
pointment and  conveyance,  and  this,  under  the  old  law,  was  effectual 
though  executed  on  deathbed.*  A  simple  nomination  of  trustees 
confers  only  the  office  and  a  personal  right  to  the  estate ;  the  title 
of  assumed  trustees  must  be  completed,  like  that  of  other  singular 
successors,  by  a  proper  deed  of  conveyance  of  the  trust-estate. 
Where  a  majority  of  the  trustees  for  the  time  being  are  empowered 
to  appoint,  it  is  implied  that  all  the  trustees  must  be  consulted, 
and  a  deed  of  assumption  executed  by  two  out  of  three  trustees 
without  communication  with  their  colleague  is  not  valid.^    The 

^  If  the  power  is  directory,  the  sur-  was  speci6ed,  tbe  trustees,  when  rednoed 
vivors  seem  to  be  entitled  to  appoint,  al- 
though numerically  below  the  standard  of 
efficiency,  as  has  been  found  in  several 
English  charity  cases.  Thus,  in  Att-Otn. 
V.  FloycTt  2  Vem.  748,  where  six  trustees 
were  empowered,  when  reduced  to  tliree, 
to  fiU  up  the  vacancies,  and  aU  died  but 
one,  it  was  held  competent  to  the  sur- 
vivor to  execute  the  appointment,  which 
he  was  bound  to  have  made  at  an  earlier 
period.  To  the  same  effect  is  the  dictum 
of  Chief  Baron  Eyre  in  Dupleix  v.  Rof^  1 
Anst.  86,  that  where  a  quorum  for  election 


to  that  number,  were  compellable  to  elect 
See  the  Scottish  cases  t'l^ra,  p.  1136.  On 
the  construction  of  special  clauaes  in 
powers  of  assumption,  see  Lewin  on 
Trusts,  9th  ed.  pp.  727-756. 

3  main  V.  Paterton,  28  Jan.  1886,  14 
Sh.  361. 

»  Miller  v.  Black's  Tn.,  2  S.  A  M*L., 
p.  889,  per  Lord  Brougham. 

*  But  see  infra,  §§  2106-2110. 

»  Bell's  Pr.  §§  1998-6 ;  Rouffhead  v. 
Hvnter,  5  March  1888,  11  Sh.  516. 

«  Wyse  V.   Abbott,   1881,   8    R   988. 
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UBual  mode  of  investitiure  is  by  a  deed  of  assumption  and  convey-  cHAPrm  lxi. 
ance,  whereby  the  new  trustees  are  formally  nominated  and 
appointed,  and  the  trust-estate  is  conveyed  by  the  original  trustees, 
or  by  such  number  of  them  as  are  entitled  to  act  in  the  trust,  to 
and  in  favour  of  themselves  and  the  persons  assumed,  with  the 
like  destination  and  the  same  provisions  for  a  quorum  as  are  con- 
tained in  the  original  trust-deed.^  The  position  of  assumed  Whether  a  dis- 
trustees,  as  r^ards  title  and  interest,  is  similar  to  that  of  additional  sumeTtrustees 
trustees  nominated  by  the  truster  himself ;  and  therefore,  where  '^  necessary. 
the  original  trustees  have  only  a  personal  right,  the  title  of  the 
new  body  will  be  completed  in  the  same  way  as  that  of  a  mixed 
body  of  original  trustees,  consisting  of  disponees  and  also  of 
trustees  appointed  by  simple  nominatioa  In  a  case  of  this  nature 
Lord  Cowan  observed :  "  I  have  generally  thought  it  the  safer 
course  for  the  surviving  trustees  to  execute  a  disi)osition  in  favour 
of  the  additional  trustees,  and  for  the  whole  body,  original  and 
additional,  to  obtain  infeftment  imder  the  feudal  clausea"  ^  Where 
the  whole  original  trustees  have  predeceased  the  granter,  his  Lord- 
ship added,  the  additional  trustees  would  make  up  their  title 
by  constitution  and  adjudication ;  which  proceeding,  or  rather  a 
declaratory  adjudication,'  would  seem  also  to  be  appropriate  to  the 
case  of  assumed  trustees  in  whose  favour  no  valid  disposition  has 
been  executed  by  the  original  trustees.  However,  a  majority  of 
the  Judges  in  MackUligirCs  case  were  of  opinion  that  trustees 
nominated  by  the  truster  were  entitled  to  take  infeftment  on  the 
deed  of  settlement  along  with  the  original  trustees.* 

2094.  The  personal  property  of  the  trust  will  be  carried  to  the  Titles,  how 
new  trustees  by  the  general  disposition  and  assignation  contained  in  ^^^^^8  of 
the  deed  of  assumption.    Stocks  and  shares  may  be  transferred  in  the  assumed  tma- 
books  of  the  company  into  the  names  of  the  new  trustees.     If  the 
original  trustees  have  also  been  confirmed  executors,  it  is  considered 
that  their  functions  as  executors  terminate  with  the  collection  of 


The  Gout  will  not  in  general  interfere 
with  the  exercise  of  sach  powers  by  a 
majority,  where  the  rights  of  a  dissentient 
trustee  are  recognised, — NeUton  y.  Neil- 
jo»'«  Tr„  1886, 12  R.  670. 

1  See  MaHin  v.  Wvjht,  8  Feb.  1841,  8 
D.  485. 

'  MaekiUiffin  v.  McbchiHigin^  21  Nov. 
1 855, 1 8  D.  96.  In  WarbuHcm  v.  Sandys, 
14  Sim.  622,  14  L.J.  Ch.  431,  Sii-  L. 
Shadwell  expressed  his  opinion  to  the 
effect  that  an  assumed  trustee  was  not 
invested  with  the  character  of  trustee 
until  he  had  been  duly  nominated,  and 
the  trust  property  had  also  been  duly 


conveyed  or  assigned.  But  Lord  Romilly 
afterwards  decided  that  a  transfer  of  the 
fund  was  not  necessary  to  perfect  the 
appointment,  or  to  give  the  assumed 
trustee  a  title  to  sue  for  payment  of  the 
trust-fund, — in  re  Law^  4  Beav.  509,  11 
L.  J.  CL  118 ;  and  it  is  the  general 
opinion  in  England  that  an  assumed 
trustee  may  exercise  a  power  of  sale, 
although  the  property  has  not  been  vested 
in  his  person  by  conveyance, — Lewin  on 
Trusts,  5th  ed.  p.  460. 

'  Parker  on  Adjudications,  p.  85. 

^  See  the  opinion  of  Lord  Justice-Clerk 
Hope,  18  D.  90. 
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GHAPnBLxi.  the  assets  and  payment  of  the  traster's  debts;  after  which  the 
character  of  executor  becomes  merged  in  that  of  trustee.    There  is 
no  necessity,  therefore,  for  a  new  appointment  of  executors,  nor 
does  such  an  appointment  appear  to  be  competent 
Whether  a  2095.  Where,  in  consequence  of  supervening  incapacity  or  non- 

ramption^ay  residence,  a  quorum  of  the  accepting  and  surviving  trustees  could 
by leuthm a  ^^^  ^  formed  to  concur  in  an  assumption,  the  question  occurred, 
quorum  of  the  whether  the  surviving  acting  trustees  or  trustee  were  entitled  to 
execute  a  deed  of  assumption  ?  The  diflBculty  is  partly  removed  by 
the  provisions  of  the  Trustee  Acts.  In  Nisbet  v.  Fraser}  where  one 
of  two  trustees  had  left  the  country,  the  Court  appointed  a  judicial 
factor,  holding  that  the  trustees  were  bound,  under  the  directions 
of  the  trust-deed,  to  execute  a  deed  of  assumption  as  soon  as 
their  number  became  reduced  to  two,  and  that  there  were  doubts 
as  to  the  power  of  the  resident  trustee  to  act  alona  In  a  sub- 
sequent case,  where  the  validity  of  a  deed  of  assumption  executed 
by  one  of  two  surviving  trustees  was  questioned,  the  other  trustee 
having  gone  abroad,  it  was  decided  that  the  assumption  was  valid  ; 
and  the  Lord  Justice-Clerk  Hope  referred  to  the  case  of  Nisbet  v. 
Eraser  as  establishing  that  a  party  resident  out  of  the  country  was 
not  to  be  considered  as  a  trustee  to  the  effect  of  the  trust  being 
taken  to  be  f ull.^  But  in  two  subsequent  cases  ^  it  was  held  that, 
where  the  acting  trustees  had  been  reduced  to  the  number  of  two, 
and  there  were  other  trustees  resident  abroad  permanently,  a  deed 
of  assumption  by  the  acting  trustees  was  not  valid.  Where  a  power 
to  £LSSume  trustees  was  given  in  case  of  non-acceptance  or  failure, 
"  before  the  purposes  of  the  trust  are  fulfilled,"  and  certain  or  the 
trustees  had  jxredeceased  the  testator,  the  accepting  trustees  were 
found  entitled  to  assume  others  in  place  of  those  who  had  died.^ 
A  similar  construction  of  powers  of  assimiption  has  been  adopted 
in  England.^ 
Powers  of  2096.  Powers  of  assumption  are  frequently  combined  with  a 

may '^  made    provision  for  enabling  the  trustees  to  resign.   WTiere  this  is  the  case, 
asSm^  toi  of  ^^  ^^y  ^^  incumbent  on  the  retiring  trustee  to  see  to  the  appoint- 
new  trustees,    ment  of  his  successor,  as  it  might  be  held  that  the  exercise  of  the 
right  to  retire  was  conditional  on    filling  up   the  vacancy.*    A 
testator  may  be  unwilling  to  confide  in  the  discretion  of  a  very 
limited  number  of  trustees ;  and  while  he  may  be  desirous  of  giving 

^  Nisba  V.  Frcuer,  81  Jan.  1885,  18  *  SteveMon  v.  Ewing,  12  Dec  1849, 12 

Sh.  884.  D.  840. 

>  WaUon  V.  Craweowr,  17  Feb.  1844,  6  '  Lewin  on  Tmsta,  9tfa  ed.  p.  740. 

D.  687.  *  See  the  proTiaions  on  this  point  of  80 

*  Smith  V.  SmUk,  20  March  1862,  24  and  81  Vict,   cap.  97,  §  10  {wfrd,  % 

D.    888;  Kdla/nd  v.  DovgUu,   28  Nov.  2121). 
1868,  2  Macph.  160. 
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facilities  for  retirement  on  reasonable  grounds,  he  is  entitled  to  chaptbr  lxi. 
expect  that  means  will  be  taken,  in  conformity  with  the  powers 
which  he  confers,  to  have  the  proper  number  kept  up.     Sometimes 
there  is  a  direction  to  trustees  to  convey,  on  the  expii'ation  of  a 
specified  period,  to  persons  of  a  certain  class,  who  are  to  hold  the 
property  for  purposes  charitable  or  public.     Such  persons  are 
usually  ex  officio  trustees,  and  are  not  considered  as  personca  delectce. 
Although  the  position  of  an  assumed  trustee,  while  he  continues  to  Assumed  trus- 
hold  the  oflSce,  is  precisely  the  same  as  that  of  an  original  trustee,  deuSa!^^^^ 
yet  it  has  been  observed  that  the  Court  will  more  readily  entertain 
an  application  for  the  removal  of  an  assumed  trustee  than  in  the 
case  of  an  original  trustee,  because  such  removal  is  not  an  inter- 
ference with  the  appointment  of  the  testator.^    The  Court  will  not 
in  general  appoint  a  judicial  factor  where  the  deed  provides  the 
means  of  continuing  the  trust  by  the  assumption  of  new  trustees.^ 

2097.  By  section  11  of  the  Trusts  (Scotland)  Act,  1867,*  it  is  Appointment 
enacted  that  "when  trustees  have  the  power  of  assuming  new tionaTtrustees 
trustees,  such  new  trustees  may  be  assumed  by  a  deed  of  assump-  ^^^^q^ 
tion  executed  by  the  trustee  or  trustees  acting  under  such  trust-  under  the 
deed,  or  by  a  quorum  of  such  trustees,  if  more  than  two,  in  the 
form  of  the  schedule  (B)  to  this  Act  annexed,  or  to  the  like  effect ; 
and  a  deed  of  assumption  so  executed,  in  addition  to  a  general  con- 
veyance of  the  trust-estate,  may  contain  a  special  conveyance  of 
heritable  property,  and  in  such  case  may,  with  the  necessary  war- 
rant of  registration  thereon,  be  recorded  in  the  Begister  of  Sasines, 
and  when  so  recorded  shall  be  effectual  as  a  conveyance  of  the  heri- 
table property  belonging  to  the  trust-estate,  so  far  as  specially  con- 
veyed, in  favour  of  the  existing  trustees  and  the  trustees  so  to  be 
assumed ;  and  such  deed  of  assumption  shall  also  be  effectual  as  an 
assignation  in  favour  of  such  existing  and  assumed  trustees  of  the 
whole  personal  property  belonging  to  the  trust-estate ;  and  in  the 
event  of  any  trustee  acting  under  any  trust-deed  being  insane,  or 
incapable  of  acting  by  reason  of  physical  or  mental  disability,  or  by 
continuous  absence  from  the  United  Kingdom  for  a  period  of  six 
calendar  months  or  upwards,  such  deed  of  assumption  may  be 
executed  by  the  remaining  trustee  or  trustees  acting  under  such 
trust-deed :  Provided  that  when  the  signatures  of  a  quorum  of 
trustees  cannot  be  obtained  it  shall  be  necessary  to  obtain  the  con- 
sent of  the  Court  to  such  deed  of  assumption  on  application  either 
by  the  acting  trustee  or  trustees,  or  by  any  one  or  more  of  the 
beneficiaries  under  the  trust-deed."*    Section   13    of  the  same 

^  Macphenon  Petr.,  18  Dec.  1840,  8  '  80  and  81  Vict.,  cap.  97. 

D.  815.  ^  Under  §  12  of  the  same  Act,  see  § 

>  Dwdop  Petr.,  11  Mar.  1885,  18  Sh.  2110,  infra, 
681. 
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CHAPTBB  Lxi.  Stdtutc  providcs  that  "  trustees  appointed  by  the  Court  shall  not 
have  the  power  of  assuming  new  trustees,  unless  such  power  is  ex- 
pressly conferred  upon  them  by  the  Court" 
Election  of  2098.  In  the  case  of  trusts  of  long  duration,  it  is  not  unusual  to 

public  te^  ^^  J^ake  provision  for  continuing  the  trust  by  other  means  than  that 
may  be  vMted  q{  ^  powcr  of  assumption  given  to  the  trustees  themselves.    Allusion 

in  corporation,  *  if.*.  •  i.-j 

beneficiary,  or  has  been  made  to  the  vesting  of  trust  property  m  corporations,  and 
in  t  e  Court  ^  public  officers  and  their  successors.  Another  mode  of  continu- 
ing a  trust  is  by  giving  a  power  of  appointment  to  the  beneficiary, 
or  to  some  neutral  party.  Where  property  is  destined  to  the  use 
of  a  religious  association,  or  to  the  endowment  of  a  charitable  fund, 
the  nomination  of  new  trustees  may  be  entrusted  to  the  members 
or  office-bearers  of  the  association.  Where  the  destination  is  to 
trusteees  naminatim,  whom  failing,  to  any  person  to  be  nominated 
by  the  Court  of  Session,  the  Court  will  not  consider  themselves 
bound  to  appoint  a  trustee  under  the  powers  of  the  trust-deed ;  but 
may,  on  the  application  of  the  parties  interested,  appoint  new  or 
additional  trustees  or  a  judicial  factor.^  Provisions  for  the  election 
of  trustees  of  permanent  trusts  are  liberally  construed  Thus, 
where  a  chapel  trust-deed  provided  in  general  terms  for  the  election 
of  new  trustees,  the  Court  remitted  to  the  male  members  of  the 
congregation  to  make  an  election,  and  afterwards  confirmed  the 
apj)ointment.^ 

2099.  In  the  case  of  voluntary  trust-deeds  for  payment  of  debts, 
it  is  usual  to  provide  for  the  continuance  of  the  trust  by  empoweiing 
the  creditors  to  elect  a  new  trustee.  If  it  is  intended  to  substitute 
the  newly  elected  trustee  in  the  place  of  the  original  trustee,  the 
object  will  be  attained  by  a  deed  of  devolution  executed  by  the 
latter  in  favour  of  his  successor.* 

2100.  In  LiTidsay  v.  Lindsay^  the  trustees  under  an  antenuptial 
the^s^us^^'  contract  having  all  failed  by  death  or  by  resignation,  and  an 
inay  appoint     application  having  been  made  to  the  Court  by  the  spouses  and 

new  trustees.       ,     .       ,  -u  -  .  t,  . 

their  children  for  an  appointment  of  new  trustees,  it  was  su^ested 
by  Lord  Justice-Clerk  Hope  that  a  sufficient  right  remained  in  the 


Election  of 
new  trastees 
under  volun- 
tary  trust- 
deed. 


In  raarriage- 


^  RoberUon  Petr.,  7  Feb.  1838,  11  Sh. 
865. 

2  Moriton  Petr.,  18  Jan.  1884,  12  Sh. 
807  ;  11  March  1884,  12  Sh.  547.  Lord 
Eldon,  in  deciding  Fdey  v.  Wontner^  2 
Jac.  &  W.  245,  doubted  whether  vacancies 
in  chapel  trusts  could  be  filled  up  either  by 
the  surviving  trustees  or  by  the  congrega- 
tion, if  the  prescribed  period  for  election 
had  passed ;  and  thought  that,  in  that 
event,  the  power  of  appointment  would 
devolve  upon  the  Court. 


'  See  ^.  ofLauderdaU  v.  B.  of  F^fe,  9 
March  1880,  8  Sh.  675. 

^  lAndtay  v.  Lindday,  19  June  1847.  9 
D.  1297 ;  SeoU  v.  WUstm,  1773,  M.  6585, 
BLailes,  528 ;  Tovey  v.  TennerUf  tnfrtL  In 
the  case  of  Wil9(m  Petr.,  2  July  1864,  2 
Macph.  1804,  it  was  held  that  the  right 
of  appointment  was  not  exhausted  by  the 
nomination  under  a  power  of  i^pointment 
of  certain  trustees  who  declined  to  accept 
the  office. 
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trusters  entitling  them  to  make  a  nomination  of  new  trustees.  An  chaptkb  lm. 
action  of  declarator  to  this  effect  was  raised,  and  the  ctise  having 
been  reported  to  the  Inner  House,  their  Lordships  found  and 
declared  that  the  pursuers  had  power  and  were  entitled  to  make 
a  nomination  and  appointment  of  new  trustees,  with  all  the  powers, 
privileges,  rights,  and  faculties  conferred  upon  the  original  trustees 
by  the  contract  of  marriage.  In  this  case  the  radical  right  of  the 
husband  extended  no  further  than  to  the  administrative  part  of  the 
trust,  the  duties  of  the  trustees  being  to  hold  heritable  property  for 
behoof  of  the  spouses,  and  ultimately  to  convey  the  fee  to  the  wife 
and  her  heirs.  In  a  later  case,  where  a  trustee  and  sine  (jua  non 
under  a  marriage-contract  declined  to  accept,  a  declarator  was 
brought  to  have  it  found  that  the  pursuers  had  power,  and  were 
entitled,  to  make  a  nomination  and  appointment  of  new  trustees 
under  the  contract.  The  First  Division,  causa  cognita,  and  "in 
respect  of  the  case  of  Lindsay"  decerned  as  craved.^  As  it  is  now 
settled  that  the  parties  to  a  marriage-contract  have  power  to  nomi- 
nate new  trustees,  it  is  unnecessary  to  institute  an  action  of  de- 
clarator as  a  preliminary  to  the  exercise  of  the  power.* 

2101.  In  whatever  form  an  assumption  of  trustees  is  made,  there  CJontinuity  in 

,.ii  »       .        ,        ,  jii.        j*'j.j.'  i^-L     the  trust  docs 

IS  still  a  contmumg  trust  as  regards  the  admmistration  and  the  not  import  con- 
interests  of  the  beneficiaries.      The  new  trustees  are  bound   to  ,^^""J*y  °f„Vii! 

in  the  trustees. 

furnish  accounts  of  the  intromissions  of  their  predecessors,  as  well 
as  their  own.^  As  regards  their  title,  the  new  body  of  trustees  is 
distinct  from  the  old,  to  whom  they  stand  in  the  relation  of  singular 
successors.  In  Martin  v.  Wight  it  was  argued  that  the  infeftment 
of  assumed  trustees  accresced  to  and  validated  precepts  granted  by 
their  predecessors — who  had  all  failed — in  the  character  of  superiors. 
But  this  doctrine,  founded  on  a  supposed  analogy  between  trusts 
and  corporations,  was  rejected.*  Lord  President  Hope  and  Lord 
Fullerton  considered  that  if  any  one  of  the  trustees  who  had  signed 
the  precept  had  survived,  and  had  been  included  in  the  infeftment 
of  the  new  trustees,  there  would  have  been  more  reason  for  the 
contentioiL  Lord  Mackenzie  thought  that  there  might  be  con- 
tinuity of  title  in  trusts  established  by  Act  of  Parliament  or  Royal 
Charter,  thought  not  in  private  trusts.  The  opinions  in  this  case 
exhibit  in  a  clear  light  the  distinctions  between  corporations  and 
trusts.  As  regards  the  duration  of  the  office,  the  presumption  is 
that  the  trust  is  meant  to  continue  in  the  persons  of  assumed  trus- 

^  Tovey  v.  Teivnenty  11  March  1854,  1854,  17  D.  151.     No  opiuion  was  ex- 

16  D.  866.  pressed  as  to  liability  for  previous  intro- 

'  Per    Lord  Shand    in    Newlandt    ▼.  missioDS. 
Maier,  1882,  9  B.  1104,  at  p.  1114.  *  MaHin  v.  Wight,  8  Feb.  1841,  8  D. 

s  SomerviU^a  Tn.  v.  Weme$s,  8  Dec.  485. 
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CHAFTBR  Lxi.  tces^  notwithstanding  the  failure  of  all  the  original  trustees ;  and 
this  construction  was  accordingly  given  to  a  deed  which  gave  power 
to  the  trustees  to  assume  others  to  act  along  with  thenL^ 

SECTION  IV. 

Appointment  of  Tkustebs  by  the  Court. 

Early  cases  2102.  The  power  of  appointment  of  new  trustees  by  the  Court, 

rUativI  *^  although  theoretically  subsisting,  was,  until  lately,  seldom  exer- 
cised. The  oldest  case  which  has  been  found  is  that  of  King*s 
College,  Aberdeen,  where  the  Court  authorised  the  Investment  of  the 
fund  in  the  name  of  the  masters  of  the  College,  the  said  masters  and 
their  heirs,  conjunctly  and  severally,  being  bound  to  report  their  pro- 
ceedings to  the  Court  within  six  months.^  In  the  case  of  Mac- 
dowall,^  where  the  Court  refused  a  prayer  for  authority  to  carry 
on  a  private  trust,  on  the  ground  that  the  purposes  had  been 
already  fulfilled,  it  was  observed — and  this  dictum  is  referred  to 
by  Lord  Brougham  in  the  subsequent  case  of  Afiller  v.  Black's 
Trustees — that  the  Court  would  interpose  where  no  person  had  any 
immediate  interest  in  the  management ;  and  the  case  of  an  estate 
destined  to  charitable  uses  was  referred  to  as  an  example. 
Analysis  of  the  2103.  The  next  reported  case  is  that  of  Marjoribariks  in  1822, 
su^rt  of  the  where  an  application  was  made  for  the  appointment  of  additional 
jurisdiction,  trustees  for  the  management  of  a  fund  bequeathed  for  the  endow- 
ment of  schools.  As  it  appeared  that  although  some  of  the  original 
trustees  had  died  there  was  still  a  plurality  of  trustees,  the  petition 
was  refused  in  hoc  statu}  In  the  case  of  Moir  the  Court  declined 
to  nominate  a  trustee  on  the  decease  of  one  appointed  by  a  private 
trust-deed,  being  of  opinion  *'  that,  although  in  cases  where  there 
was  an  absolute  necessity  for  their  interference  the  Court  would 
appoint  a  trustee,  there  did  not  exist  such  necessity  here."  ^  And 
on  the  failure  of  the  trustees  under  a  mortification  the  Court 
appointed  the  kirk-session  of  the  parish  "  factors  to  execute  the 
will,"  they  having  ofifered  to  act  as  trustees,  provided  an  allowance 
were  made  to  their  clerk  for  his  services  in  managing  the  fund.* 
Still  later,  the  Court,  on  the  authority  of  an  unreported  case, 
remitted  to  the  members  of  a  congregation  to  elect  trustees  for 

1  M'lAik'i  Trs.  v.  M'Leith,  25  May  <  Macdowall  v.  MacdUnoal,   1789,  M. 

1841,  3  D.  914,  per  Lords  Medwyn  and  7463. 

Moncreiff.  *  Marjoribanki  Petr.,  27  Feb.  1822,  1 

»  King's  College  of  Aberdeen,    1741,  Sh.  355,  N.E.  833. 

Elch.  *'  Trust,"  No.  11 ;  "  Jurisdiction,''  '  Moir  and  Olhen  Petn.,  6  July  1826 

No.   21  ;   Hospital    of  Largs  t.    E.   of  4  Sh.  801,  N.E.  808. 

Wemyss,  M.  14,722 ;  M'Pherson  Petr.,  «  Falconer  Petr.,  4  Dea  1830,  9  Sh. 

M.  6052.  142. 
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holding  the  property  of  their  chapel,  the  provisions  for  a  substitu-  chaftxb  lxi. 
tion  of  new  trustees  under  the  trust-deed  having  become  inappli- 
cable. On  the  election  being  reported  to  the  Court,  they  confirmed 
it,  and  granted  warrant  to  the  surviving  trustee  to  execute  the 
necessary  deeds  for  vesting  the  property  in  the  new  body.^  It 
will  be  observed  that  this  was,  in  point  of  law,  an  appointment  of 
trustees  by  the  Court,  though  the  suggestion  of  the  individuals  whose 
election  was  approved  was  naturally  left  to  the  congregation. 

2104.  In  Miller  v.  Black*s  Trustees  there  was  a  destination  to  MUier  v. 
trustees  for  charitable  uses ;  and  it  was  argued  that  the  heir-at-law  ^^*''  ^*' 
was  entitled  to  claim  the  property,  on  the  ground  that  no  means 

had  been  provided  for  continuing  the  trust  beyond  the  lives  of  the 
original  trustees,  and  such  persons  as  they  might  assume.  The 
power  of  distribution  being  of  a  discretionary  nature,  could  not,  it 
was  said,  be  exercised  by  a  judicial  factor.  Lord  Brougham,  in 
delivering  judgment,  explained  that  the  powers  of  assumption 
might  be  extended  by  implication  to  the  new  trustees,  and  added : 
"  But  there  is  a  sufficient  power  in  the  Court  of  Session  to  provide 
for  continuing  the  trust  in  a  case  of  this  description  had  there 
been  no  such  clause," — a  proposition  which  his  Lordship  enforced 
by  a  careful  review  of  the  previous  cases.* 

2105.  The  question  of  jurisdiction  was  very  fully  considered  in  Mdvuu  v. 
Lady  Baird  Preston's  case.^    The  truster  had  executed  an  entail  of  ^*'^  ^''^''' 
his  heritable  estates,  and  by  a  relative  trust-deed  he  declared  that 

the  beneficial  operation  of  this  entail  should  be  suspended  during 
the  lives  of  his  three  nieces,  during  which  period  the  property  was 
to  be  administered  and  the  rents  to  be  applied  in  fulfilment  of  the 
purposes  of  the  trust.  The  trust-deed  contained  a  general  disposi- 
tion of  the  truster's  heritable  estate,  and  gave  large  discretionary 
powers  to  the  trustees,  including  a  trust  to  hold  a  sum  of  £10,000 
at  the  disposition  of  his  nieces,  and  the  survivor  of  them,  to  be  laid 
out  in  improvements.  The  trustees  disclaimed,  and  certain  of  the 
beneficiaries,  conceiving  that  the  entails  were  merely  burdens  on 
the  trust — as  was  afterwards  decided  by  the  Court — petitioned  for 
the  appointment  of  new  trustees.  The  Court  nominated  and 
appointed  the  parties  suggested  to  be  trustees  for  executing  the 
difiPerent  powers,  and  carrying  into  eflfect  the  provisions  contained 
in  the  trust-disposition  and  deed  of  settlement  of  Sir  Eobert 
Preston,  "  and  that  in  room  and  place  of  the  trustees  named  by  the 
said  Sir  Eobert  Preston  who  have  declined  to  accept,  and  with  all 

1  Moriton  Peir.,  18  Jan.  1834,  and  11      July  1887,  2  S.  &  M<L.  889,  affirming 
March  1884,  12  Sh.  307  and  647.  14  Sh.  555. 

>  MiUer  and  Others  v.  Black's  Trs.,  14  >  MdviUe  v.  lady  Baird  PretUm,  8 

Feb.  1838,  16  Sh.  457. 
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CHAPTBR  Lxi.  the  poweFs  and  faculties  conferred  upon  the  said  original  trustees 
by  the  said  trust-deed."  The  new  trustees  having  brought  a  formal 
process  of  declarator  for  having  the  heritable  property  vested  in 
theii*  persons,  the  action  was  defended  by  Lady  Baird  Preston  on 
the  ground  that  the  Court  had  exceeded  its  powers  in  making  the 
appointment,  but  the  defences  wei-e  repelled.  Lord  Gillies  said, 
with  the  concurrence  of  the  other  Judges :  "  If  it  were  necessary 
to  decide  it,  I  am  clearly  of  opinion  that  we  have  the  power  of 
appointing  a  trustee  where  a  necessity  exists  for  it,  and  that  it  is 
very  useful  and  beneficial  that  such  a  power  should  exist  in  this 
Court."  In  the  House  of  Lords  the  appeal  was  dismissed  on  the 
ground  that  the  appointment  was  res  judicata  between  the  parties, 
the  proceedings  under  the  original  petition  not  having  been  opened 
up  by  reduction  or  appeal.  Lord  Cottenham,  C,  said  he  thought 
it  was  unnecessary  to  consider  whether  the  Court  of  Session  had  the 
power  of  appointing  new  trustees,  because  in  this  case  the  pursuers 
had  been  appointed  trustees  with  the  consent  of  the  appellant, 
and  the  appointment,  he  said,  "  stands  in  full  force,  and  whilst  it 
so  stands  the  title  of  the  pursuers  under  it  cannot  be  disputed  by 
the  appellant."  ^ 

2106.  The  later  cases  leave  the  principle  untouched ;  the 
questions  raised  in  these  cases  having  relation  only  to  the  ex- 
pediency of  appointing  trustees  under  private  trust  settlements. 
In  the  case  of  M^ Asian,  the  First  Division,  with  the  consent  of  the 
beneficiaries,  appointed  trustees  with  the  whole  powers  contained 
in  the  trust-disposition,  the  original  trustees  having  all  died,  and  it 
being  represented  that  the  purposes  of  the  trust  were  such  as  to 
render  it  one  of  considerable  duration.*  Again,  in  the  case  of  a 
trust  for  the  benefit  of  spouses  and  their  children,  the  Court,  on 
the  death  of  the  original  trustees,  appointed  new  trustees  under 
the  disposition,  "  with  the  whole  powers  thereby  conferred  on  the 
original  trustees  now  deceased,  they  always  finding  caution  before 
extract,  in  terms  of  the  Act  of  Sederunt  anent  factoi-s."^  Where 
the  only  obstacle  to  the  termination  of  a  family  trust  was  the 
existence  of  an  annuity,  the  Court  declined  to  appoint  new  trustees ; 
Lord  President  Boyle  observing — "  We  are  not  fond  of  appointing 
trustees.  We  have  no  good  securities  that  the  work  will  be  well 
done ;  and  in  this  case  I  propose  that  the  party  should  only  be 
nominated  judicial  factor,  with  the  usual  powers."*  lik  Lindsay's 
C€ise,  which  was  a  marriage-contract  trust,  Lord  Cockbum  said: 


Authority  of 
Preston's  case 
recognised  in 
the  cases  of 
M^ Asian  and 
Lindsay, 


^  Pretton  v.  MdvUle,  S  CI.  &  Fin.  p.  *  GUugow  Petr.,  6  Dec.   1S44,   7  D. 

16,  2  Bob.  45.  178. 

M'Adan  and  OUun  Petn.,  17  July  .    ^  Bain  Petr.,  SO  Jane  1846,  8  D.  942. 
1841,  3  D.  126S. 
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''  Assuming  that  we  have  power  to  nominate  new  trustees,  it  would  chapter  lxi. 
require  a  strong  case  to  make  us  exercise  it ;  and  a  strong  case 
cannot  be  said  to  exist  where  the  parties  can  do  it  for  themselves."  ^ 
In  another  case,*  on  the  failure  of  trustees  who  were  appointed  by 
a  marriage-contract,  the  Court  declined  to  make  an  appointment  of 
new  trustees  on  the  application  of  one  of  the  spouses,  but  nominated 
a  judicial  factor.  But  in  a  later  case  an  appointment  of  new  trus- 
tees was  made  upon  the  joint  application  of  the  spouses  and  the 
children.'  As  it  is  now  competent  to  place  private  trusts  uuder 
the  supervision  of  the  Accountant  of  Court,  the  objection  to 
appointments  of  new  trustees  by  the  Court  is  displaced,  and  such 
applications  may  hereafter  be  more  common.  It  is  suggested  that 
in  all  cases  where  an  appointment  of  new  trustees  is  desired,  the 
petition  should  also  conclude  for  an  audit  of  the  trust  accounts  by 
the  Accountant  of  Court. 

2107.  Tiie  reason  of  the  refusal  to  make  an  appointment,  in  the  court  may  con- 
sequel  of  Preston's  case,  deserves  attention,  because  of  its  bearing  on  o7aSumption 
cases  of  charitable  administration.  The  Court,  having  previously  ou  tnistees 
appointed  trustees  with  all  the  powers  and  faculties  confeiTcd  by  itself. 
the  truster,  including  the  power  of  assumption,  here  refused  an 
application  for  the  appointment  of  a  trustee  to  supply  a  vacancy,  on 
the  ground,  as  stated  by  the  Lord  President  M*Neill,*  that  the  sur- 
vivors of  the  trustees  nominated  by  the  Court  might  exercise  the 
power  of  assumption,  and  that  no  i*eason  had  been  stated  for  seeking 
the  intervention  of  the  Court  This  consideration  obviously  suggests 
a  reason  for  the  appointment  of  new  trustees  rather  than  a  judicial 
factor  on  trusts  of  long  duration,  e,g.,  trusts  for  charitable  purposes. 
By  the  appointment  of  trustees  the  trust  is  saved  the  expense  of 
salaried  management;  and  the  trustees  are  at  the  same  time  enabled, 
under  the  powers  of  the  decree  of  constitution  or  scheme,  to  transmit 
their  office  to  successors,  instead  of  leaving  it,  as  a  factor  must  do,  to 
be  filled  up  by  any  one  who  cares  to  make  the  necessary  application 
to  the  Court.  It  is  now  an  established  rule  that  the  Court  will 
prescribe  a  scheme,  including  the  appointment  of  trustees,  where 
necessary  for  the  administration  of  a  charitable  or  public  trust.^ 
When  an  appointment  of  trustees  to  a  charity  is  made  or  con- 
firmed, the  Court  acts  in  its  ordinary  jurisdiction,  which  is  not 
taken  away  by  the  Statute.®  In  a  reported  case,  where  a  sum  of 
damages  was  recovered  by  a  poor  girl,  the   Court  ordered   the 

^  Lindsay  and  Spouse  v.  Lindsay,  19  >  Aikman  Petr.,  1881,  9  R.  212. 

June  1847,  9  D.  1297.     Supra,  §  2100.  *  Lord  Colonsay,  14  D.  1056. 

'  Nicholson  Petr.,  29  Jan.  1850,  12  D.  <^  See  Chapter  LIII.,  pp.  923,  953. 

911 ;   MdvilU  Petr.,  1856,  18  D.  788.  «  See  Harrison  a  aL  Petts.,  1893,  20 

See  as  to  appointments  of  trustees  for  R.  827. 
charitiefl,  Chi^>ter  LIIL,  Section  Vn. 
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Jnriadiction  of 
the  Court  to 
grant  ^wers 
to  diminished 
nnmber  of 
trustees; 


in  cases  of  in- 
sanity ; 


bankruptcy  ; 


or  absence  of 
trustee  from 
the  country. 


money  to  be  paid  to  a  trustee,  named  in  the  interlocutor,  for  her 
benefit.^  The  writer  is  not  aware  whether  this  precedent  has 
been  followed. 

2108.  The  observations  made  in  Preston  v.  Preston's  Trustees  as 
to  the  course  which  might  be  taken  in  the  event  of  one  of  two 
trustees  leaving  the  country,^  leads,  in  conclusion,  to  the  con- 
sideration of  a  class  of  cases  in  which  the  Court  has  empowered 
trustees  to  execute  the  trust  alone,  in  consequence  of  the  death  or 
non-residence  of  other  trustees.  The  Court  has  also  the  power  of 
appointing  an  additional  trustee  to  act  along  with  an  original 
trustee  whose  colleague  has  become  incapable  of  acting,  a  solution 
which,  on  the  principle  laid  down  in  Findlay's  case*  of  paying 
respect  to  the  nomination  of  the  truster,  is  preferable  to  the  appoint- 
ment of  a  judicial  factor.  The  practice  has  not  been  uniform.  In 
one  case,  where  the  trust  settlement  was .  conceived  in  favour 
of  trustees  and  the  survivor,  and  one  of  two  surviving  trustees 
became  insane,  the  Court  granted  warrant  to  and  authorised  the 
petitioner  (the  acting  trustee)  to  bring  the  trust  to  a  conclusion, 
as  sole  trustee  capable  of  acting  therein,  and  to  act  with  the  full 
powers  and  for  the  purposes  expressed  in  the  trust-deed,  caution 
being  duly  found ;  ^  and  again,  where  one  of  three  trustees  had 
died,  and  another  was  sequestrated  and  refused  his  concurrence  to 
the  execution  of  a  trust,  the  third  trustee  was  authorised  to  wind 
up  the  trust,  with  the  full  powers  conferred  on  the  trustees  or 
survivor,  on  condition  of  his  finding  caution.^  But,  in  a  similar 
case,  where  an  assumed  trustee  prayed  the  Court  either  to  nomi- 
nate a  new  trustee  to  act  along  with  her  in  place  of  a  trustee  who 
was  incapable  of  acting,  or  otherwise  to  authorise  the  petitioner  to 
execute  by  herself  the  purposes  of  the  trust,  the  application  was 
refused,  the  Lord  Justice-Clerk  Hope  observing :  "  The  Court  are 
here  called  upon  to  exercise  an  extraordinary  power  where  it  is 
quite  unnecessary.  The  appointment  of  a  new  trustee,  I  am  aware, 
is  a  thing  which  has  been  done,  but  it  is  most  inexpedient  and 
unadvisable."  A  judicial  factor  was  then  appointed  in  terms  of  an 
amended  prayer  to  that  effect.^ 

2109.  Where  the  difficulty  arose  from  a  trustee  having  left  the 
country,  the  remaining  trustee  was  in  one  case  empowered  to  act 
alone  to  the  effect  of  assuming  a  colleague  in  the  trust ;  ^  but  in  a 

1  Sharp  y.   Patkhead    Spinning  Co,,  ^  Millar  Peir.,  19  Jan.  1854,  16  D. 

1885,  12  R.  574.  858. 

»  PreOon   v.   PretUm^a   Trs,,    14    D.  •  WaU  Petr.,  18  June  1854,  16  D. 

1056.  942. 


*  Findlay  and  Otken  Petrs.,  30  June 
1855,  17  D.  1014. 

«  Prater  Petr.,  1  Maich  1887, 15  Sh. 
692. 


7  Wation  v.  Crawewr,  17  Feb.  1844, 
6  D.  687.    See  also  §  2095. 
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later  case,  in  which  the  authority  of  the  resident  trustee  to  act  was  qhaptbrlxi. 
douhted,  the  Court  appointed  a  judicial  factor.^    In  another  case 
it  was  observed  that  where  the  beneficiaries  had  an  interest  to 
support  the  administration,  it  was  not  to  be  considered  as  dissolved 
even  by  the  death  of  one  trustee,  the  absence  of  another  from  the 
country — to  whom  a  curator  bonis  (loco  absentis)  had  been  appointed 
— and  the  bankruptcy  of  a  third  trustee.    The  absent  trustee  might 
return  and  claim  the  administration,  as  he  had  never  been  super- 
seded or  debarred  from  exercising  his  oflBce.^    The  Court  will  not  Specialty, 
so  readily  appoint  a  new  trustee,  or  authorise  one  of  several  trustees  is  diacre- 
to  act  alone,  where  discretionary  powers  are  to  be  exercised.'  tionary. 

2110.  The  appointment  of  trustees  by  the  Court  is  now  regu-  Ai>pointment 
lated  by  the  Trusts  (Scotland)  Act,  1867.*  Section  12  enacts,  that  by  theCoart 
"  When  trustees  cannot  be  assumed  under  any  trust-deed,  or  when  5wRte  Act 
any  person  who  is  the.  sole  trustee  acting  under  any  such  trust-deed 
has  become  insane,  or  incapable  of  acting  by  reason  of  physical  or 
mental  disability,  the  Court  may,  upon  the  application  of  any 
party  having  interest  in  the  trust-estate,  after  such  intimation  and 
inquiry  as  may  be  thought  necessary,  appoint  a  trustee  or  trustees 
under  such  trust-deed,  with  all  the  powers  incident  to  that  office ; 
and  on  such  appointment  being  made,  in  the  case  of  any  person 
becoming  insane  or  incapable  of  acting  as  aforesaid,  such  person 
shall  cease  to  be  a  trustee  under  such  trust-deed ;  and  the  Court 
may  on  such  application  grant  a  warrant  to  complete  a  title  to  any 
heritable  property  forming  part  of  the  trust-estate  in  favour  of  the 
trustee  or  trustees  so  appointed,  which  warrant  shall  specify  and 
describe  the  heritable  property  to  which  it  is  applicable,  and  shall 
also  specify  the  moveable  or  personal  property,  or  bear  reference  to 
an  inventory  appended  to  the  petition  to  the  Court  in  which  such 
moveable  or  personal  property  is  specified ;  and  such  wan-ant  shall 
be  effectual  as  a  conveyance  of  such  heritable  property  in  favour 
of  the  trustee  or  trustees  so  appointed,  in  like  manner  and  to  the 
same  effect  as  a  warrant  in  favour  of  a  judicial  factor  granted 
under  the  authority  of  the  38th  section  of  *  The  Titles  to  Land 
(Scotland)  Act,  I860,'  and  shall  also  be  effectual  as  an  assignation 
of  such  moveable  or  personal  property  in  favour  of  the  trustee  or 

^  Lauder  v,  Laudet^s  Tn.,  12  Nov.  Oraham  Fetr.,  1868,  6  Macph.  958.     It 

1851,  14  D.  14.  does  not  include  the  case  of  truftees  for 

*  Cowan  T.  Cravfordn  20  Jan.  ISS?,  crediton  who  are  remunerated  by  com- 
15  Sh.  898.  vuBBionj—Maekenzie  et  aL  Petrs.,  1872, 

>  BeU'sPr.  §1998,2;/reZafMiy.  &2aM,  10  Maq;)h.  749;    nor  does  the  Act  of 

18  May  1838,   11  Sh.  626;  NUbet  v.  Parliament  authorise  the  Court  of  S^don 

FroieTf  81  Jan.  1885,  18  Sh.  884.  to  make  an  appointment  of  trustees  to 

*  80  and  81  Viet.,  cap.  97,  §  12.  This  administer  an  English  tmst,— Ball  et  al. 
enactment  applies  to  the  case  of  a  lapsed  Petrs.,  1869,  7  Macph.  667  ;  Broekie 
trust,— ZoTZer  Petr.,  1868, 6  Macph.  577 ;  Petr.,  1875,  2  R.  928. 
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CHAFTBB  ua,  trustees  so  appointed.'*  By  section  13  it  is  declared  that  trustees 
appointed  by  the  Court  shall  not  have  the  power  of  assuming  new 
trustees,  unless  such  power  is  expressly  conferred  upom  them  by 
the  Court. 
Proviso  in  reU-  2111.  Special  provisions  with  reference  to  charitable  institn- 
teWe^truste?  ^^^^^  ^^^  contained  in  section  16,  which  provides,  "  That  when,  in 
the  exercise  of  the  powers  pertaining  to  the  Court  of  appointing 
trustees  and  regulating  trusts,  it  shall  be  necessary  to  settle  a 
scheme  for  the  administration  of  any  charitable  or  other  permanent 
endowment,  the  Lord  Ordinary  shall,  after  preparing  such  scheme, 
report  to  one  of  the  Divisions  of  the  Court,  by  whom  the  same 
shall  be  finally  adjusted  and  settled;  and  in  all  cases  where  it 
shall  be  necessary  to  settle  any  such  scheme,  intimation  shall  he 
made  to  Her  Majesty's  Advocate,  who  shall  be  entitled  to  appear 
and  intervene  for  the  interests  of  the  charity  or  any  object  of  the 
trust,  or  the  public  interest." 

SECTION  V. 

Eesignation  of  Trustees. 


How  a  power  2112.  To  complete  the  subject  of  the  devolution  of  the  office 
^'^nstituteii.  ^^  trustee,  we  have  to  consider  the  different  modes  in  which  an 
individual  may  divest  himself  of  the  character  of  trustee  without 
thereby  putting  an  end  to  the  trust :  Firsty  the  trustee  may  resign 
of  consent  of  all  the  parties  interested  ;  secondly,  he  may  resign  in 
virtue  of  a  special  power  contained  in  the  instrument  creating  the 
trust ;  thirdly  J  he  may  obtain  his  discharge  by  an  application  to 
the  Court  on  proper  cause  shown ;  fmirthly,  he  may  resign  under 
the  powers  of  the  Trusts  Acts.  It  will  be  seen  that  the  inter- 
position of  the  Court,  for  the  purpose  of  discharging  or  freeing  a 
trustee  from  his  trust,  is  a  remedy  more  sparingly  granted  by  the 
Court  of  Session  than  by  the  Courts  in  England. 
At  common  2113.  At  common  law,  a  trustee,  unless  under  special  powers 

lt««!^f*!Ii!!SS    to  that  effect,  was  not  allowed  to  resiffn  his  office,  even  on  reason- 

cannot  resign  '  c  ' 

unless  em-       able  grounds.     In  the  case  of  Watson  v.  Crawcour,  referred  to  in 

Dowered  \yv 

the  trust.  the  preceding  section,  permanent  residence  in  a  foreign  country 
was  regarded  as  equivalent  to  resignation.  But  the  report  shows 
that,  in  deciding  the  point,  the  Judges  were  desirous  of  putting 
that  construction  upon  the  trustee's  absence  which  would  be 
attended  with  least  disadvantage  to  the  estate ;  and  in  this  case 
it  was  necessary  to  hold  him  as  having  resigned,  in  order  that  the 
resident  trustee  should  be  free  to  act  by  himself. 

2114.  (1.)  As  it  would  be  contrary  to  equity  to  allow  a  bene- 
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MitcheU. 


ficiary  to  complain  of  the  consequences  of  an  act  to  which  he  is  chaptbrlxi. 
an  assenting  party,  it  follows  that  where  all  the  beneficiaries  are  Resignation 
sui  juris}  and  consent  to  the  resignation  of  a  trustee,  he  may  retire  ^"J^^ntof 
without  involving  either  himself  or  his  colleagues  in  new  respon-  the  beneficiary, 
sibilities.     But  in  giving  their  consent  to  the  contemplated  resigna- 
tion, benefiiciaries  will  generally  wish   to  be  assured  that  their 
interests  are  not  likely  to  suffer  by  the  arrangement,  and  it  is 
therefore  important  to  observe  that  the  resignation  of  a  trustee, 
with  concurrence  of  the  beneficiaries,  is  binding  on  all  concerned. 

2115.  In  the  case  of  Hill  v.  Mitchell,  one  out  of  a  body  of  three  ^*^y. 
trustees  resigned  the  trust,  and  his  resignation  was  accepted  by 
his  co-trustees,  and  thereafter  a  second  trustee  resigned,  and  his 
resignation  was  accepted  by  the  remaining  trustee,  who  thereupon 
assumed  two  new  trustees  in  pursuance  of  powers  conferred  by  the 
trust-deed,  and  the  whole  proceedings  were  subsequently  approved 
and  confirmed  by  the  testator's  family,  the  beneficiaries  under  the 
trust.  It  was  objected  by  a  purchaser  from  the  new  body  of 
trustees  that  the  trustees  were  not  in  titvlo  to  sell  the  estate,  and 
that  the  resignation  was  ultra  vires  because  it  was  not  specially 
authorised  by  the  trust-deed ;  but  the  Court,  "  in  respect  of  the 
special  circumstances  of  the  present  case,  and  likewise  of  the 
ratification  and  concurrence  of  all  those  interested  in  the  trust," 
sustained  the  title.^  The  report  of  this  case  does  not  disclose  any 
special  circumstances,  except  that  the  trustees  had  reasonable 
cause  for  resigning,  the  one  being  in  bad  health,  and  the  other 
having  differed  with  his  co-trustees.  The  resignations  were  made 
by  letter.  The  opinions  of  the  Judges  prove  that  the  concurrence 
of  the  beneficiaries  and  of  the  other  trustees  were  the  important 
circumstances  which  gave  validity  to  the  resignation.  Lord  Mac- 
kenzie, for  example,  says :  "  It  is  said  that  there  must  be  an  appli- 
cation to  the  Court.  No  doubt  that  is  the  best  course.  We 
sustain  all  kinds  of  declarators,  and  a  declarator  of  that  sort 
would  be  a  valid  action ;  but  I  would  hesitate  to  say  that  it  is 


1  In  Wilkinion  v.  Parry,  4  Ruas.  272, 
the  trustees  were  bound  by  the  deed,  if 
they  relinquished  the  trust,  to  transfer  the 
property  to  the  joint  names  of  a  neii)  trus- 
tee and  the  continuing  trustee ;  and  one 
of  the  trustees  having  retired  without 
procoring  the  appointment  of  a  successor, 
Sir  J.  Leach,  M.R.,  held  him  respon- 
sible for  the  misuse  of  the  trust-funds  ; 
although  it  appeared  that  the  widow  and 
such  of  the  family  as  were  major  had 
aasented  to  the  anangement.  **  Nothing 
ooTild  relieve  the  trustee,"  said  the  M.R,, 


''from  his  obligation  but  the  consent  of 
all  parties  interested  in  the  trust.  It 
was  not  possible  to  obtain  such  consent 
here,  'because  there  were  infants,  who 
were  not  capable  of  consenting,  and 
therefore  could  not  be  deprived  of  that 
security  which  they  derived  from  having 
the  trust  property  confided  to  the  care  of 
two  trustees  instead  of  one," — 4  Russ. 
276. 

>  EOl  V.  MitchdL  and  Others,  9  Dec 
1846,  9  D.  239 ;  see  also  Preen  v.  Beve- 
ridge,  29  Nov.  1883,  12  Sh.  141. 
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OHAFTOLXI. 


Resignation 
under  the 
anthority  of 
the  truster. 


Court  may 
grant  autno- 
rity  to  resign 
incases  of 
necessity. 


absolutely  necessary.  A  resignation  made  on  the  one  hand,  and 
accepted  on  the  other,  or  a  resignation  called  for  by  the  other 
trustees,  or  by  the  beneficiaries,  and  acceptance  made  on  that  call, 
and  the  trust  going  on  after  the  resignation,  I  don't  see  why  that 
resignation  should  not  be  sustained."  ^ 

2116.  (2.)  The  next  and  most  usual  mode  of  enabling  a  trustee 
to  resign  is  by  a  power  to  that  effect  in  the  trust-deed.  A  power 
given  to  trustees  to  discharge  any  of  their  number  resigning  o£Bce 
is  equivalent  to  a  power  to  resign.*  By  the  Trustee  Act,  1861,*  every 
private  trust-deed,  unless  where  the  contrary  is  expressed,  is,  for 
the  future,  to  be  held  to  include  a  power  of  resignation.  Express 
powers  are  usually  combined  with  provisions  for  enabling  the  sur- 
viving or  continuing  trustees  to  substitute  new  trustees  in  room  of 
those  who  may  die,  or  resign,  or  become  incapable  of  acting ;  and 
the  right  to  resign  is  sometimes  made  conditional  on  the  consent  of 
the  other  trustees  being  given.  Where  such  a  power  is  given,  the 
trustee  may  resign  even  after  an  action  has  been  brought  against 
him ;  and  he  is  entitled  to  be  assoilzied  in  respect  of  his  resigna- 
tion, if  he  founds  upon  it  in  his  defences.^  In  practice,  it  is  by 
no  means  uncommon  for  a  trustee  to  retire  during  the  continu- 
ance of  a  trust,  when  such  retirement  is  authorised  by  the  deed 
of  constitation. 

2117.  (3.)  If  a  trustee  has  not  received  the  necessary  authority 
from  his  constituent,  and  is  unable  to  obtain  the  consent  of  all  the 
beneficiaries  to  his  resignation,  he  will  be  allowed  to  retire,  on  cause 
shown,  upon  application  to  the  Court  of  Session.  This  doctrine, 
which  was  first  distinctly  laid  down  in  the  case  of  HUl  v.  MUcheUy  has 
been  more  recently  acted  on  in  the  cases  of  Gordon  Petitioner,*  and 
Dick's  Trustees  v.  Pridiefi  In  the  latter  case  the  Court  pronounced 
an  interlocutor  finding ''  that,  in  the  circumstances  stated  in  the  said 
report  as  to  the  state  of  health  of  the  defender,  Peter  Hampden 
Pridie,  he  is  entitled  to  be  relieved  from  the  office  of  trustee  under 
the  trust-deed  and  settlement  of  the  late  Mrs.  Jean  Dick,  and 
therefore  discharge  and  exoner  him  of  the  said  office,"  &c.  In 
OordorCs  case  the  application  was  by  petition,  stating  that  the 
applicant,  who  was  an  assumed  trustee,  had  gone  to  reside  in  Eng- 


^  9  D.  244.  Where  a  trustee  has  be- 
come a  party  to  a  litigation,  he  cannot 
withdraw  without  the  oonsent  of  the 
opposite  party,  although  the  beneficiary 
is  willing  to  be  substituted  in  his  place, — 
SUpKentofCs  Trs.  y.  Marq,  of  TSoeeddciey 
11  liarch  1828,  2  Sh.  287,  N.E.  262. 

*  BwUm  V.  Jftnr,  1894,  21  R.  370 ; 


MaanoeWs  Tr$.  v.  MaxweU,  1874,  2  B. 
71. 

s  24  and  25  Vict.,  cap.  84,  §  1 ;  see  26 
and  27  Vict ,  cap.  115. 

*  OUmour  v.  OUmour*8  Trs,,  7  Felx 
1852,  14  D.  454. 

B  Gordon Petr.,  2  June  1854, 16  D.  884. 

0  Diek*8  2V$.  v.  Pridie,  9  June  1855, 
17  D.  836. 
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land,  and  was  desirous  of  resigning  his  office ;  and  praying  for  ohaptkb  lxi. 
anthority  to  that  effect  and  for  exoneration.    Intimation  having 
been  made  to  the  trastees,  the  Court,  "  in  respect  no  answers  to 
the  petition  had  been  lodged,  allowed  the  petitioner  to  resign."  ^ 

2118.  As  regards  the  circumstances  and  grounds  which  entitle  in  what  cir- 

a  trustee  to  be  judicially  discharged  of  his  office,  it  is  understood  g^^  aiitbority 
that  the  practice  in  England  is  more  favourable  towards  trustees  *®  fin»nted. 
than  that  which  the  theory  of  trust  law  is  supposed  to  sanction. 
The  doctrine  of  the  law  of  England  was  thus  explained  by  Lord 
Eomilly : — "  It  is  quite  clear  that  any  circumstances  arising  in  the 
administration  of  the  trust  which  have  altered  the  nature  of  his 
duties  justify  a  trustee  in  leaving  it,  and  entitle  him  to  receive  his 
costs;  but  the  circumstances  must  be  such  as  arise  out  of  the 
administration  of  the  trust,  and  not  those  relating  to  himself  indi- 
vidually." 2 

2119.  By  the  8th  section  of  the  Trusts  Act,  1891,  a  trustee  Removal  under 

the  Trusts  Act 

who  is  disqualified  by  reason  of  physical  or  mental  incapacity,  or  i89i.  ' 

continuous  absence  from  the  United  Kingdom,  may  be  removed 
from  office  on  the  application  of  a  co-trustee  or  beneficiary. 

2120.  (4.)  A  trustee  may  now  resign  under  the  powers  conferred  Resignatioii 
by  24  and  25  Vict.,  cap.  84,  which,  as  interpreted  by  decisions*  ^^ers  of  the 
and  by  the  explanatory  Act  of  26  and  27  Vict.,  cap.  115,  applies  to  ^®*®  ^^*^' 
all  trusts  in  operation  after  the  passing  of  the  Act,  although  con- 
stituted by  deeds  of  trust  executed  and  coming  into  operation  prior 

to  its  date.^  In  the  construction  of  this  Act  and  the  amending 
Act  of  1867,  it  has  been  held  that  a  power  in  the  trust-deed  which 
partly  depended  on  the  willingness  of  the  co-trustees  to  grant  a 
discharge  was  not  such  a  variation  of  the  statutory  power  as  de- 
prived the  trustee  of  the  benefit  of  the  statutory  right  to  resign  for 
his  own  relief.^ 

2121.  By  section  10  of  the  Trusts  Act,  1867,®  "  Any  trustee 

^  More  recently,  authority  was  granted  ^  On  the  question  whether  the  resigna- 

to  the  ourotor  bonis  of  an  incapacitated  nation  of  a  trustee  may  be  withdrawn 

ira«tee  to  resign  the  truBt  on  behalf  of  his  while  rts  sunt  itUegrcBf  see  Blair's  Trs.  v. 

ward,— ZoMCaw  Petr.,  1882,  10  R.  130.  Eiair,  12  Dec.  186S,  2  Macph.  284. 

>  Farsfum  v.  Bigginson,  20  Beav.  486.  '  Maanoeirs  Trs,  v.  MaxwdL,  1874,  2 

In  Cofirtenay  v.  Cowrtenay,  3  J.  &  Lat.  B.  71. 

533,  the  Lord  GhanoeUor  of  Ireland  (Sir  '  30  and  81  Vict.,  cap.  97.     By  sec- 

E.  Sogden)  observed:  "  A  trostee applying  tion  2  trustees  are  in  general  empowered 

for  authority  to  resign  was  not  bound  to  to  discharge  any  of  their  number  who 

■how  that  another  person  was  ready  to  have  resigned,  and  the  representatives  of 

accept  the  office  ;  but  that)   if  no  one  trustees  who  have  died  ;  and  by  section  9 

could  be  found  to  accept  the  trust,  the  provision  is  made  for  the  judicial  exonera- 

Conrt  might  be  obliged  to  retain  the  old  tion  in  a  summary  form  of  trustees,  or  the 

trustee,  but  would  take  care  to  protect  representatives  of  trustees,  who  have  died 

him."  or  resigned,  and  who  are  unable  to  obtain 

s  BM  Petr.,  20  March  1868, 1  Macph.  an  extrajudicial  discharge. 
774. 

VOL.  a  2  B  2 
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oHAFTKB  Lxi.  entitled  to  resign  his  office  may  do  so  bj  minute  of  the  trust  entered 
Form  of  resig-  in  the  sederunt  book  of  the  trust,  and  signed  in  such  sederunt  book 
toM  mider™^    by  such  trustee  and  by  the  other  trustee  or  trustees  acting  at  the 
i^8t8  Act,      time,  or  he  may  do  so  by  signing  a  minute  of  resignation  in  the 
form  of  the  schedule  (A)  to  this  Act  annexed,  or  to  the  like  effect, 
and  may  register  the  same  in  the  books  of  Council  and  Session,  and 
in  such  case  he  shall  be  bound  to  intimate  the  same  to  his  co-trustee 
or  trustees,  and  the  resignation  shall  be  held  to  take  effect  from 
and  after  the  expiry  of  one  calendar  month  after  the  date  of  such 
intimation,  or  the  last  date  thereof  if  more  than  one,  if  the  trustee 
or  trustees  to  whom  such  intimation  was  given  is  within  Scotland, 
or  otherwise,  within  three  months  from  and  after  that  date ;  and  in 
case,  after  inquiry,  the  residence  of  any  trustee  to  whom  intimation 
should  be  given  under  this  provision  cannot  be  found,  such  intima- 
tion shall  be  given  edictally  in  usual  form,  and  the  resignation  in 
that  case  shall  be  held  to  take  effect  from  and  after  the  expiry  of 
six  months :  and  if  any  tioistee  entitled  to  resign  his  office  is  at  the 
time  sole  trustee,  he  shall  not  be  entitled  to  resign  until,  with  the 
consent  of  the  beneficiaries  under  the  trust  of  full  age,  and  capable 
of  acting  at  the  time,  he  shall  have  assumed  new  trustees,  who 
shall  have  declared  their  acceptance  of  office,  or  he  may  apply  to 
the  Court,  stating  his  wish  to  resign,  and  praying  for  the  appoint- 
ment of  new  trustees,  or  of  a  judicial  factor  to  administer  the  trust ; 
and  the  Court,  after  intimation  to  the  beneficiaries  under  the  trust, 
or  such  of  them  as  the  Court  may  direct,  shall  thereafter  either 
appoint  a  judicial  factor,  or,  on  the  application  of  the  beneficiaries 
or  any  of  them,  may  appoint  trustees  in  the  same  manner  as  is 
provided  under  the  twelfth  section  of  this  Act ;  and  after  such  ap- 
pointment either  of  judicial  factor  or  of  trustees,  the  petitioning 
trustee  will  be  entitled  to  resign ;  and  any  retiiing  trustee  or  trus- 
tees who  may  have  already  retired  shall  be  bound,  when  required, 
and  at  the  expense  of  the  trust,  to  execute  all  deeds  necessary 
for  divesting  them  of  trust  property,  and  conveying  the  same  to 
the  trustees  or  trustee  or  judicial  factor  acting  in  the  execution 
of  the  trust." 
Resignatioii  of        2122.  By  section  18  of  the  same  Statute  it  is  enacted,  that 
ai»o*M^utor!  "  ^  ®^^  csseQ  where  a  trust-deed  appoints  the  trustees  to  be  also 
executors,  the  resignation  of  any  such  trustee  shall  infer,  unless 
where  otherwise  expressly  declared,  his  resignation  also  as  an 
executor  under  such  trust-deed."    But  by  section  1  an  exception 
is  admitted  in  the  case  of  a  trustee  receiving  a  remunerative  l^acy, 
it  being  thereby  pi-ovided  "  that  no  trustee  to  whom  any  legacy  or 
bequest  or  annuity  is  expressly  given  on  condition  of  the  recipient 
thereof  accepting  the  office  of  trustee  under  the  trust,  shall  be 


RESIGNATION   OF  TRUSTEES.  1143 

entitled  to  resign  the  office  of  trustee  by  virtue  of  this  or  of  the  oHAFnmm. 
said  recited  Acts,  unless  otherwise  expressly  declared  in  the  trust- 
deed."    By  54  and  55  Vict.,  cap.  44,  where  a  trustee  resigns  under  Title  to  ac- 
the  statutory  powers  here  narrated,  the  trust-estate  accresces  to  ^^^^ing 
the  continuing  trustees  without  the  necessity  of  a  conveyance  trustees. 
to  perfect  their  title. 

2123.  Where  a  trustee  finds  himself  unable  to  act  in  conse-  Ri^htofre- 
quence  of  illness,  non-residence,  or  other  causes^  he  has  then  a  very  tohavename 
material  interest  in  freeing  himself  without  delay  from  the  respon-  Jj^Jg'jf  ^f 
sibilities  attaching  to  the  trusteeship;  and  it  has  been  held  that  the  shareholders. 
power  to  resign  which  the  Statute  gives  him  is  a  privilege  which  the 
trustee  may  assert  as  of  right  against  all  concerned.    Accordingly, 
in  a  petition  under  the  Companies  Act  by  a  retiring  trustee,  the 
Court  (the  Lord  President  dissenting)  authorised  the  removal  of  the 
name  of  the  trustee  from  the  roister  of  shareholders  of  a  company 
in  which  the  trust  was  a  holder  of  shares.^     In  the  view  of  the 
majority  of  the  Judges  the  Statute  assimilated  the  case  of  the 
vacancy  made  by  a  retiring  trustee  to  that  of  a  death  vacancy,  and 
this  argument  is  not  very  well  met  in  the  Lord  President's  opinion. 
It  may  also  be  considered  that  a  statutory  power  of  resigning  which 
did  not  relieve  a  trustee  from  future  liabilities  would  be  a  very 
ineffective  power,  and  the  case  is  one  calling  for  the  application  of 
the  principle  of  liberal  construction.     Of  course,  if  a  company  had 
stopped  payment,  or  had  declared  itself  insolvent,  the  intimation  of 
resignation  would  be  unavailing.^ 

1  IkUs^eish  v.  Land  Feaing  Co.,  Ld.       20  May  1879,  6  R.  (H.L.)  60  ;  affirming 
1885,  18  B.  223.  6  R.  439. 

'  MiteheU  v.   City  of  Gkuffow  Bank, 
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What  titles  of 
possession  are 
equivalent  to 
confirmation. 


SECTION  I. 
Bealisation  and  Management  of  the  Estatk 

2124.  In  using  the  term  realisation  personal  estate  only  is 
understood  to  be  in  view.  The  sale  of  heritable  estate  is  a  special 
trust,  and  is  separately  considered.^  Before  the  trustee  can  proceed 
to  realise  he  must  obtain  a  title ;  and,  in  the  case  of  testamentary 
settlements,  the  usual  title  of  intromission  is  that  of  confirmation 
as  executor. 

2126.  The  trustee's  right  to  confirmation  is  constituted  by  his 
acceptance  of  the  trusteeship,  which,  in  the  general  case,  carries 
with  it  the  duties  and  responsibilities  of  executorship.  Having 
declared  his  acceptance  of  the  office,  the  executor  ought  to  lose  no 
time  in  having  his  right  confirmed,  because,  without  the  title  con- 
ferred by  confirmation,  he  is  neither  in  a  position  to  sue  for  the 
recovery  of  the  debts  due  to  the  estate  nor  to  accept  discharges  of 
its  liabilities.^  Thus,  it  ha^i  been  held  that  an  executor  or  admini- 
strator suing  for  recovery  of  a  trust  debt  must  produce  his  title 
on  demand ;  the  refusal  to  make  production  being  a  ground  for  a 
sist  of  process.*  The  question  of  the  sufficiency  of  the  inventory 
given  up  on  confirmation  is  not  one  with  which  the  debtor  is  con- 
cerned ;  the  extract  decree  of  confirmation  being  a  sufficient  title 
to  sue  for  all  debts  included  in  the  inventory.* 

2126.  By  the  Statute  1690,  cap.  26,  special  assignations  and 
dispositions  in  favour  of  representatives  are  declared  to  constitute 


1  See  Oh&pter  LV. 

>  See  21  and  22  Viot,  cap.  56,  as  to 
confirmation  of  executors  and  grants  of 
probate  and  administration.  An  executor 
who  has  stated  a  debt  at  its  foil  amount, 
but  has  valued  it  in  the  inventory  lodged 
with  the  Stamp  Ofi&ce,  and  haa  paid  stamp 


duty  on  the  valued  amount,  is  entitled  to 
sue  for,  and,  on  obtaining  decree,  to  charge 
for  the  entire  sam,^  Brown  v.  MUler't 
Sxra,,  16  Dec  1858, 16  D.  225. 

'  ffcme  and  Bo9e  ▼.  Bam^  23  Nov. 
1848,  11  D.  141. 

*  Brown  v.  MilUr's  Exrt,^  gupra. 
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a  good  and  valid  title  of  possession,  "  albeit  the  sums  of  money  or  chaftbrlxu. 
goods  therein  contained  be  not  confirmed."  On  the  construction  of 
this  Statute  it  has  been  held  that  a  conveyance  in  general  terms  of 
a  share  of  the  capital  stock  in  the  business  of  a  firm,^  as  also  a 
bequest  of  all  debts  and  sums  of  money  due  to  the  testator  by  one 
individual,*  were  special  assignations.  If,  therefore,  the  executor 
can  obtain  possession  of  debts  specially  conveyed  without  resorting 
to  diligence,  his  title  to  these  is  complete  without  confirmation ;  ^ 
but  he  would  not  be  safe,  in  the  prospect  of  litigation,  to  trust  to 
the  security  of  such  an  assignation;  because  the  Statute *saves  the 
diligence  of  creditors,  and  consequently,  as  Lord  Glenlee  observed, 
if  diligence  were  done  before  possession  or  intimation,  the  subject 
would  be  carried  to  the  creditor.*  The  execution  of  a  bond  of 
corroboration  in  favour  of  an  executor,^  the  payment  of  interest,® 
or  the  acceptance  of  an  intimation  of  assignation,^  have  been  con- 
sidered effectual,  on  the  principle  of  constructive  delivery,  to  vest 
the  property  in  the  executor ;  but  it  may  be  doubted  whether  con- 
structive possession  would  be  sufficient  to  exclude  creditors  using 
diligence  in  relation  to  funds  which  are  not  the  subject  of  a  special 
assignation. 

2127.  Prior  to  the  passing  of  the  Confirmation  of  Executors  whether  pro- 
Act,  1858,  it  was  settled  that  probate  or  letters  of  administration  ^^miilJ^! 
were  equivalent  to  a  license  to  sue  in  the  Scottish  Courts:  the  debtor,  ^^^  constitute 

E-H  BctiTe  title 

however,  being  entitled  to  insist  on  confirmation  before  extract.^ 
Under  the  present  law,^  an  executor  founding  on  an  English  tide 
would  only  be  required  to  obtain  an  indorsation  of  the  probate  or 
letters  of  administration  from  the  Commissary  Court  of  Scotland. 
In  like  manner,  the  title  of  a  trustee  suing  in  England  or  Ireland 
would  be  perfected  by  the  registration  of  the  extract  of  confirmation 
in  the  Court  of  Probate.^^ 

2128.  In  the  discharge  of  his  duty  to  the  truster,  it  may  be  neces-  Reduction  of 
sary  for  an  executor  not  only  to  defend  proceedings  for  the  reduction  titiM^^ount. 
of  the  trust  conveyance  in  his  favour,  but  also  to  take  action  against  ^e  "^^^  p"** 

tmstees  or 

vitious  intromitters  or  persons  claiming  possession  of  the  estate  managers,  &c. 
under  competing  titles ;  ^^  and  in  the  case  of  a  competition  as 


1  Bell  ▼.  WUUmm,  18  Jan.  1831,  9  Sh. 
266. 

*  LyU  V.  Falconer,  2  Dec.  1842,  5  D. 
286. 

s  Dobie  t.  OLvphamJt,  1707,  M.  14,890. 

«  BOL  y.  Vmiion,  9  Sh.  267. 

s  WaUtm  V.  MarOuM,  1782,  M.  7009. 

•  Bohertmm  ▼.  OUehrit^  25  Jan.  1828, 
6Sh.446. 

7  Bhaw'a  BelFs  Com.  657. 

B  CUrk  V.  Srdmer,  1759,  M.   4471 ; 


Wardlaw  v.  Maaewdl,  1715,  M.  4500 ; 
Froicr  y.  John8Um*»  Trs.,  11  July  1821, 
1  Sh.  122 ;  Stewart  v.  Maedonald,  21  Nov. 
1826,  5  Sh.  29,  N.E.  27. 

•  21  and  22  Vict.,  oi^.  56,  §§  9  and  15. 

10  Ibid,,  §§  12, 13, 14. 

li  See  Cldland  v.  Weir,  10  March  1848, 
10  D.  924 ;  Thonuon  v.  Oampb^  14  June 
1837,  15  Sh.  1138 ;  Barttow  t.  lngli$,  5 
Deo.  1857, 20  D.  230;  Andert<m  v.  M'Cul- 
U)ch,  29  Jan.  1846,  8  D.  419. 
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cHAPTWBum.  to  the  possession  of  a  fund  situated  in  Scotland,  the  question  of 
possessory  title  will  be  determined  according  to  the  lex  loci  rei  siUB.^ 
Executors  claiming  right  to  a  personal  bond  as  part  of  the  moveable 
estate  of  the  deceased  were  found  to  be  entitled  to  reduce  a  bond  of 
corroboration — which  by  inadvertence  had  been  granted  to  the  heir- 
at-law — after  the  elapse  of  nearly  forty  years  from  the  date  of  the 
bond  of  corroboration.'  It  will  be  the  duty  of  the  trustees  who  may 
succeed  to  a  subsisting  executry  trust,  not  wound  up,  to  take  all 
proper  measures  for  calling  the  executors  or  representatives  of  the 
testator  to  account;  and  they  will  not  be  entitled  to  exoneration,  as  a 
matter  of  course,  on  accounting  for  the  funds  to  which  they  have 
confirmed,  should  the  beneficiaries  insist  on  an  investigation  as  to  the 
previous  management.'  The  Court  will  not  award  sequestration  of 
the  estates  of  a  deceased  debtor,  or  appoint  a  fcu^tor  under  the 
Bankruptcy  Act,  if  his  executors  are  willing  to  administer.^ 
Reooveryof  2129.  It  is  the  duty  of  a  trustee,  as  soon  as  he  has  by  con- 

iwB  h»Y^  dia-  firmation  obtained  the  necessary  authority,  to  take  active  measures 
crjlon  M  to  for  realising  the  truster's  assets  and  property.  His  title  is  inde- 
pendent of  that  of  the  beneficiary  and  of  changes  in  the  beneficiary 
interest^  Executors,  however,  are  not  bound  to  engage  in  fruitless 
litigation;  and  in  an  action  against  executors  for  neglecting  to 
take  proceedings  on  a  bill  of  exchange  of  which  the  truster  was 
holder,  it  was  held  to  be  a  sufficient  defence  that  the  executors 
had  information  that  the  bill  was  granted  for  accommodation.  The 
fact  that  they  had,  at  the  request  of  the  beneficiary,  raised  an 
action  after  the  elapse  of  the  sexennial  prescription,  in  which  the 
defender,  on  a  reference  to  oath,  deponed  negative,  was  considered 
immaterial^  If  there  be  a  claim  by  the  trust  against  one  of  the 
trustees,  to  which  the  trustee  has  a  good  defence,  he  is  not  bound 
either  to  resign  the  trust  or  to  concede  the  question.  In  a  case  of 
this  nature,  where  a  discharge  of  the  claim  by  the  truster  was  put 
forward,  the  trustees  stated,  in  answer  to  the  objection  of  a  bene- 
ficiary, that  in  view  of  the  discharge  produced  they  could  not  hope 
to  prosecute  the  claim  against  their  co-trustee  with  success,  and 
they  offered  to  allow  the  objector  to  sue  in  their  name  on  his  find- 
ing security  for  legal  expenses.    This  was  held  to  be  a  fair  pro- 

« 

^  DonaUUon  y.  Ord,  5  July  1855,  17  1889,— iftZn^  v.  Milne,  18  June  1850, 

D.  1068.  12    D.    1007 ;    OUmour    ▼.    Mure,    18 

*  ThomKm  v.  Cam/fhdl,  supra.  See  July  1850,  12  D.  1266.  See  Macfarktne 
alBO  Gray  ▼.  Walker,  11  March  1859,  21  Petr.,  6  Mftrch  1857,  19  D.  656. 

D.  709.  "  CUvrhe  v.  M'Nah,  1888,  15  R  569. 

*  NieoL  and  Obmie  y.  WiUon,  10  *  Mort*$  Exn,  v.  MaUdm,  24  Jan. 
Jane  1856,  18  D.  1000.                                   1885,   18  Sh.    818.      In  tiie  sune  caae 

^  The  proyiaion  of  the  Act  of  1856,  it  executors  were  held  not  liable  as  for 
wiU  be  remembered,  ia  displaced  by  the  breach  of  trust  for  referring  a  doubtful 
18ih  section  of  the  Judioial .  Factors  Act,      claim  to  arbitration. 
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posal,  and  the  objection  to   the  accounts  was  repelled.^      And  oHAPTKRLxn. 
generally,  if  a  trustee  has  a  claim  against  the  trust,  he  is  entitled 
to  maintain  his  point,  leaving  the  interests  of  the  trust  to  be  safe- 
guarded by  his  co-trustees.* 

2130.  If  trustees  make  a  claim  in  bankruptcy  as  for  a  contin-  Contingent 
gent  debt,  and  obtain  payment,  it  is  their  duty  to  retain  the  sum  ^^^^' 
until  the  arrival  of  the  period  of  payment  prescribed  by  the  trust.* 

2131.  It   has    been   laid   down   in   works   of  authority  that  Meaning  of  rule 
executors  are  allowed  a  year  for  the  collection  and  realisation  of  are^chsMedT" 
the  assets  of  the  defunct,*  during  which  time  they  are  not  charge-  with  interest 
able  with  interest.    The  meaning  of  this  rule,  as  observed  by  Lord  of  aVe».*  ^^ 
Jeffrey  in  commenting  upon  its  application  to  entail  cases,  is  that 

they  are  not  chargeable  for  interest  on  outstanding  debts  during 
the  first  year  beyond  the  amount  actually  received.*  After  the 
elapse  of  a  year  they  are  presumed  to  be  in  default,  and  will  be 
charged  with  interest,  unless  they  are  able  to  show  that  the  failure 
to  recover  was  not  attributable  to  their  neglect.® 

2132.  With  a  view  to  facilitate  the  recovery  of  assets,  trustees  Trustees'  right 
are  entitled  to  the  possession  of  all  documents  of  debt  belonging  JJ^Sments 

to  the  trust;  they  are  also  entitled  to  call  for  statements  of 
accounts  from  bankers  or  others  alleged  to  be  in  possession  of  the 
trust-funds,  and,  if  necessary,  to  call  for  documentary  evidence.^ 
But  they  cannot  enforce  the  unconditional  delivery  of  documents 
in  which  other  parties  have  a  preferential  right. 

2133.  In  the  administration  of  trusts,  demands  made  against  Compensation 
debtors  to  the  estate  cannot  be  extinguished  by  setting  ofif  a  debt  J^bJ^*''"' 
due  to  the  same  debtor  by  the  trustees  who  make  the  demand,  for 

there  is  here  no  proper  concwrsits  debiti  et  crediti?  Neither  is  there 
concourse  where  a  trustee  demands  a  private  debt  from  one  who  is 
a  creditor  under  the  trust.  But  where  a  demand  is  made  by  trustees 
for  payment  of  a  debt  due  to  the  trust-estate,  it  may  be  met  by  a 
debt  due  by  the  trust  to  the  defender.  Again,  where  the  debtor  of 
the  trustee  is  called  on  to  pay  a  private  debt,  he  being  a  creditor 
under  the  trust  and  the  trustee  the  sole  intromitter,  there  is  room 
for  doubt  whether  there  may  not  be  compensation.® 


1  Brown*8  Trz,  v.  J?rot&n,  1888,  15  R. 
581. 

'  See  Lawrvt  v.  Lamriet  TVs.,  1892,  19 
B.  675. 

>  Sp.  Ga.  MaxtDdl  Heron' $  Tr$.,  1892, 
19  a  922. 

«  BeU's  Pr.  §  1900  ;  Campbdl  v.  Reid, 

15  June  1840,  2  D.  1084.     See  Section 
III.,  infra, 

>  HvwaeB  TVs.  V.  Howai,  17  Feb.  1838, 

16  Sh.  627,  note. 


<^  See  80  and  31  Vict.,  cap.  97,  §  2. 

7  Clarh  Y.  MiUhdL,  17  June  1825, 4  Sh. 
102,  N.E.  103  ;  and  see  Wotherspoon  v. 
Lcadlaw,  17  Nov.  1848,  6  D.  88  ;  Madack- 
Ian  V.  Meildam,  9  July  1857,  19  D.  960. 

«  1  BeU'8  Com.  7th  ed.  i.  38. 

'  See  Say  v.  Brtywn,  22  Dec.  1825,  4 
Sh.  344,  N.E.  848  ;  and  cases  in  Court 
of  Session  Digest,  voce  *'  Compensation." 
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cHAfTBBLxn.        21S4.  Trustees  cannot  be  too  anxiously  reminded  that  any 
DUi^ncepres-  delay  in  the  recovery  of  debts  due  to  the  estate  will  be  at  their 
SS\^I  *™'  personal  risk ;  the  fact  that  the  testator  had  left  the  money  in  the 
executors.        hauds  of  ouo  of  their  number,  or  had  invested  it  on  personal  security, 
being  no  justification  to  executors  who  n^lect  the  primary  duty 
of  bringing  the  trust-funds  into  a  position  of  security.^    A  trustee 
will,  on  the  same  principle,  be  liable  for   loss  sustained  by  the 
estate  in  consequence  of  his  discharging  a  security,  or  improperly 
passing  from  diligence.'    Where  trustees  of  a  farmer's  trust-estate, 
after  renouncing  their  constituent's  lease,  made  over  the  way- 
going crop  and  the  tenant's  fixtures  to  an  incoming  tenant,  and 
allowed  a  sum  of  £900,  part  of  the  price,  to  remain  unpaid  on  the 
security  of  the  personal  bond  of  the  purchaser,  this  was  held  to  be 
a  "  wilful  default^"  for  which  (according  to  the  terms  of  the  trust- 
deed)  the  trustees  were  answerable.^ 
Consequences         2136.  In  the  casc  of  Forman  ^  an  executor  found  amongst  the 
recove^^  of^***  securities  of  the  defunct  a  promissory  note  for  £250,  dated  more 
assete  of  the     than  two  ycars  prior  to  his  death,  and  payable  one  day  after  date. 
Instead  of  immediately  raising  an  action  on  the  note,  the  executor 
allowed  two  mouths  to  elapse,  and  then  wrote,  through  his  agent, 
requesting  payment    Tlie  demand  was  repeated  several  times  in 
the  course  of  the  ensuing  three  months,  and  the  debtor  then 
transmitted  his  brother's  acceptance  for  £280   as  an  additional 
security.     Ultimately,  but  not  until  fifteen  months  after  the  date 
of  the  confirmation,  a  payment  of  £50  to  account  was  obtained, 
and  the  principal  debtor  thereafter  became  bankrupt.    A  claim 
having  been  made  by  the  representatives  of  the  payee  against  the 
executor,  on  the  groimd  that  he  had  neglected  timeously  to  use 
diligence  on  the  bill,  it  was  urged  in  defence  that,  from  the 
executor's  knowledge  of  the  circumstances  of  the  obligant,  "  he 
believed  that  any  premature  use  of  diligence  might  greatly  injure 
the  chance  of  speedy  or  ultimate  recovery;"  also,  that  he  was 
himself  largely  interested  in  the  trust-estate,  and  that,  his  office 
No  excuse  that  being  gratuitous,  he  was  not  liable  in  exact  diligence.    The  Court, 
PKBreonaUy  in-   ^^^^  evident  reluctaucc,  found  that  the  executor  was  liable  for  the 
t®*^^***     consequences   of  his   omission.   Lord   Colonsay    observing,   with 

>  MoffcU  V.  Hobertion,  81  Jan.   1834,  '  Ahercnmhie  v.  /nn«s,  1724,  Bobert- 

12  Sh.  369  ;  Cochrane  v.  Black,  17  D.  son,  A^l,  Stifling  v.  CSimnifighamt,  1639, 

322,   19  D.  1019 ;  Mar^udU  y.   MUne,  M.  16,163. 

1677,  1  Br.  Sup.  780 ;  Forman  v.  Bums,  *  Carruthen  v.    Caimt,   1890,  17  R. 

infra.     In  Gouriie  v.  Dvmbreck,  1710,  769, 

M.  16,192,  a  trustee  who  admitted  that  ^  Forman  v.  ^umc,  2  Feb.  185S,    15 

he  had  received  a  payment  to  account,  D.  362.     Qimftc,  must  an  executor  at  aU 

but  failed  to  produce  evidence  of  the  hazards  protest  and  charge  on  a  bill  t 
amount,  was  charged  with  the  whole  sum. 
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regard  to  his  position  as  a  beneficiary,  that  it  was  no  excuse  that  chaptbrlxii. 
an  executor  chose  to  risk  himself  as  well  as  the  executry  fund. 
Lord  Fullerton  said :  "  This  is  one  of  the  hardest  cases  I  ever  met 
The  executor,  on  coming  into  office,  found  this  bill  as  an  invest- 
ment which  the  deceased  himself  had  entered  into  years  before 
his  death ;  and  I  think  he  was  entitled  to  exercise  some  disci*etion 
as  to  continuing  the  investment  or  enforcing  payment.  It  is 
true  that  he  gave  time  to  the  debtors ;  but  I  am  hardly  satisfied 
that  he  did  so  entirely  out  of  tenderness  for  them.  I  think  he 
may  have  been  in  some  degree  influenced  by  the  hope  that,  if 
he  did  not  press  too  hard,  there  would  be  a  better  chance  of 
recovering  the  debt.  But  executors  must  be  taught  that  they 
are  bound  to  exercise  some  diligence ;  and  on  that  broad  principle 
I  think  the  safest  course  is  to  adhere."  ^ 

2136.  A  person  employed  as  an  agent,  factor,  or  manager  for  Diligence  pres- 
trustees,  and  who  is  paid  for  his  services,  is  of  course  liable  in  and  agents.  ™ 
damages  for  negligence  in  the  use  of  diligence  in  relation  to  the 
debts  which  he  is  entrusted  to  recover.*    On  this  principle,  the 
trustee  of  a  sequestrated  estate,  having  neglected  to  present  an 
abbreviate  of  adjudication  for  registration,  as  directed  by  the  Statute, 
was  found  liable  in  the  expense  of  an  application  to  the  Court  for 
a  special  warrant  for  registration.^    It  appears  from  the  cases  cited  Practice  of  the 
by  Mr  Lewin  *  that  trustees  who  are  subject  to  the  jurisdiction  cei^hi^reiatfon 
of  Chancery  are  in  like  manner  accountable  for  the  consequences  ^*^®r®*^^®^y 
of  negligence  in  the  recovery  of  assets.     In  one  of  the  leading 
cases  Sir  Thomas  Plumer  remarked, — "  K  persons  accept  the  trust 
of  executor,  they  must  perform  it;  they  must  use  due  diligence, 
and  not  suffer  infants  to  be  injured  by  their  negligence.     If  there 
be  crassa  negligeniia,  and  a  loss  sustained  by  the  estate,  it  falls 
upon  the  executors."  ^ 


^  15  D.  364  ;  compare  the  English  case 
of  Lawaon  v.  Copdand,  2  Br.  C.  C.  156. 

>  Wemytt  v.  WU$on,  1674,  M.  3538 ; 
Stark  V.  Mackay,  1714,  M.  3540.  See 
contra,  Stewart  v.  Palccner,  14  Dec.  1830, 
9  Sh.  178 — a  doubtful  precedent. 

*  A,B.,  21  Dec.  1865,  18  D.  286. 

*  Lewin  on  Trusts,  9th  ed.  p.  305. 

^  TMs  V.  OarpenteTy  1  Mad.  296.  In 
this  case  the  rents  of  certain  real  pro- 
perty were  vested  in  executors  upon 
trust  for  the  purpose  of  accumulating 
the  proceeds,  and  airears  were  allowed 
to  accumulate  to  the  extent  of  £1500. 
The  executors  were  charged  with  the 
whole  sum,  but  without  interest.  In 
Caffrey  v.  bo/rby^  6  Yes.  488,  trustees  to 


whom  a  leasehold  property,  with  stock 
in  trade,  &c.,  had  been  a<«igned,  subject 
to  the  proviso  that  the  truster's  husband 
should  be  aUowed  to  remain  in  possession 
8o  long  as  he  paid  the  instalments  men- 
tioned in  the  deed,  were  made  responsible 
for  the  loss  accruing  to  the  wife,  in 
consequence  of  their  allowing  the  hus- 
band to  remain  in  possession  after  he 
had  failed  to  pay  up  the  stipulated 
instalments.  In  Booth  v.  Booth,  1  Beav. 
125,  8  L.J.  Ch.  39,  and  Lvncdn  v. 
Wright,  4  Beav.  427,  10  L.J.  Ch.  331, 
Lord  Langdale  held  co-executors  liable 
for  property  of  the  testator  left  in  the 
hands  of  the  acting  executors.  More 
recently,  Lord  Cottenham,  on  a  careful 
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Dnty  of  tnu- 
tees  where  the 
trust-estate 
consista  of  a 
mercantile 
biuinees. 


2137.  Trustees  are  sometimes  placed  in  a  difficult  and  trying 
position  when  the  trust-estate  consists  of  a  going  business,  and  no 
special  power  is  given  to  them  to  carry  it  on  for  the  benefit  of  the 
family.^  Where  the  amount  which  might  be  realised  by  the  sale  of 
the  goodwill  and  the  stock  in  trade  is  small  in  proportion  to  their 
value  as  parts  of  a  going  concern,  trustees  will  often,  from  a  r^ard 
to  the  interests  of  their  constituents,  elect  to  continue  the  business^ 
and  take  the  risk  of  liability  in  the  event  of  failure.  If  a  trustee 
does  not  feel  justified  in  exposing  himself  to  the  hazard  of  personal 
liability,  he  ought,  if  he  believes  that  the  continuance  of  the 
business  is  the  most  prudent  course  of  administration,  to  decline 
the  trust,  and  leave  the  responsibility  of  management  to  a  judicial 
factor  under  the  control  of  the  Court  Should  he,  on  the  contrary, 
think  that  the  ultimate  realisation  of  the  business  would  be  for  the 
advantage  of  the  family,  he  may  accept  the  office  with  safety ;  for 
he  is  under  no  obligation  to  cause  damage  to  the  trust-estate  by 
forcing  an  immediate  dissolution  of  the  concern.  On  the  contrary, 
it  will  be  his  duty  to  wind  up  cautiously,  and  so  as,  if  possible,  to 
obtain  a  fair  return  for  the  capital  and  skill  embarked  by  the  truster 
in  the  business.  If  there  ai*e  other  partners,  he  ought  to  take  care 
that  his  constituents  are  allowed  their  full  share  of  profits  while 
their  money  remains  in  the  concern,  and  by  no  means  to  agree  to 
any  arrangement  for  leaving  it  in  the  business  on  loan.'  It  must 
be  added,  that  trustees  who  take  the  management  of  a  business^ 
even  for  no  other  purpose  than  that  of  immediate  winding  up,  are 
not  entirely  exempt  from  personal  risk,  because  they  are  not  only 
liable  ad  factum  prcBstandum  for  the  fulfilment  of  contracts,  but 
may  also  come  under  liability  to  creditors,  as  parties  to  bill  trans- 


review  of  the  previouB  authoritiea,  and 
with  the  declared  intention  of  settling 
the  principles  of  this  branch  of  law, 
pronounced  decree  against  two  execatom 
for  the  siun  of  £12,000  and  upwards, 
which  was  due  by  their  co-executor  to 
the  testator  at  the  time  of  his  death, 
and  which  was  lost  in  consequence  of 
the  bankruptcy  of  the  executor  six  years 
thereafter,— ^i^  v.  Ouy,  1  Mac.  &  G. 
422,  19  L.J.  Ch.  184.  This  was  a 
strong  case,  for  by  the  wiU  the  trustees 
were  not  to  be  **  answerable  for  any  more 
of  the  trust  monies  than  they  should 
respectively  receive,  but  each  for  his  own 
acts,  receipts,  and  wilful  defaults  only  ; " 
and  the  direction  was  to  reaUse  and  get 
in  *'  securities  for  money  not  approved  by 


them."  But,  said  the  Lord  Chanoellor, 
"The  direction  in  the  will,  that  the 
creditors  should  call  in  securities  nol 
approved  by  them,  must  be  considered 
as  referable  to  securities  upon  which 
a  testator's  property  might  from  th^ 
nature  be  invested,  and  not  as  authorising 
a  kind  of  investment  which  a  Court  of 
Equity  oould  not  sanction"  (19  L.J. 
Ch.  187). 

^  See  an  instance  of  such  a  power  in 
Boss  V.  Maston,  8  Feb.  1848,  5  D.  483. 

<  Cochrane  v.  Black,  17  D.  822, 19  B. 
1019 ;  Laird  v.  Laird,  26  June  1855,  17 
D.  984;  28  May  1858,  20  D.  972; 
ChUhrie  v.  Pairweather,  16  Dec  1853,  16 
D.  214  ;  Chraham  v.  iTeUe,  10  Nov.  1813. 
2  Dow,  17. 
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actions  and  the  like,  against  which  they  have  only  the  security  of  chapter  Lxn. 
the  trust-estate.^ 

2138.  Shares  in  joint  stock  companies  do  not  materially  differ  Duty  where 

from  partnership  interests  as  regards  their  eligibility  for  the  pur-  cJ^^iS'Jf* 

poses  of  trust  investment.    As  to  the  time  within  which  the  ^^wea  in  joint 

1        •  •  i  stock  corn- 

trustees  are  bound  to  realise,  there  is  no  positive  rule.    In  the  panies. 

English  case  of  Hughes  v.   Empson?  where    the   testator  died 

possessed  of  Crystal  Palace  shares,  it  was  held  that  the  trustees 

had  a  discretion  not  to  sell  until  the  end  of  twelve  months ;  and  in  a 

previous    case    Lord   Cottenham    decided    that    executors  were 

justified  in  continuing  to  hold  Mexican  bonds,  which  they  only 

sold  in  the  course  of  the  second  year  from  the  testator's  decease.* 

2139.  In  the  well-known  case  of  Baird^  the  Accountant  of  Duty  of  a 
Court,  acting  under  the  authority  of  the  Pupils  Protection  Act,  J"<^^^  ^*^^- 
had  appointed  the  respondent  to  consign  a  sum  of  upwards  of 
£25,000,  the  property  of  a  minor,  which  had  been  lost  in  con- 
sequence of  the  tutor  having  neglected  to  sell  shares  of  the 
Western  Bank.  But  the  Court  Mould  not  presume  that  the 
respondent  had  acted  indiscreetly  in  holding  for  the  period  of  two 

years ;  for,  as  Lord  Deas  observed,  there  was  no  nile  requiring  the 
tutor  to  sacrifice  the  estate  by  immediate  realisation ;  and  where, 
as  in  this  case,  the  estate,  valued  at  more  than  £150,000,  con- 
sisted mainly  of  shares  of  joint  stock  iron  and  other  companies, 
which  could  not  have  been  thrown  at  once  into  the  market  and 
disposed  of  except  at  a  ruinous  sacrifice,  his  Lordship  thought  it 
would  have  been  a  positive  dereliction  of  duty  to  sell  with  pre- 
cipitation.^ 

2140.  A  less  rigorous  view  of  the  responsibility  of  trustees  has  Duties  of  tms- 
been  taken  with  reference  to  charges  of  alleged  omission  or  neglect  to^^mana^T- 
in  the  collection  of  arrears  of  rents,  or  debts  prestable  during  the  ™S?*  °^  ***": 

*  °  table  property. 

continuance  of  the  trust.  In  realising  the  truster's  assets  there  is 
little  room  for  discretion  or  forbearance,  the  executor  having  an 
imperative  duty  to  perform,  namely,  to  reduce  into  possession  the 
whole  of  the  truster's  available  means  and  estate  as  it  exists  at  his 
entry  on  the  duties  of  his  office.  But  in  the  case  of  a  continuing 
trust  other  considerations  come  into  view.  A  trustee  of  heritable 
property  may  act  as  a  prudent  landlord,  administering  the  trust  pro- 
perty in  the  same  manner  as  he  would  manage  his  own;  and  it  must 
always  be  a  matter  of  discretion  in  the  management  of  property 
whether  the  trustee  is  to  press  for  immediate  payment  at  the  risk  of 

1  Tkomon  ▼.  CampbeU,  16  Feb.  1838,  >  BuxUm  v.  Buxton,  1  M.  &  G.  80 ; 

16  Sh.   560 ;  and  see  Chapter  LXXI.  and  see  Orr  v.  Newton^  2  Cox,  276. 

(LiabiUty  of  TrnsteeB  on  ObligatiooB  and  *  AecourUant  of  Courl  v.  Baird^   29 

Contracts).  June  1858,  20  D.  1176. 

*  Hvkghei  V.  Emipwn,  22  Beav.  181.  ^  20  D.  1184-5. 
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OHAPTBR  Lxu.  crippHiig  the  resources  of  the  tenant  The  management  of  a  heri- 
table  estate,  although  it  is  a  business  of  a  less  speculative  nature 
than  a  mercantile  business,  carries  with  it  the  risk  of  occasionally 
making  bad  debts;  and  where  the  Court  is  satisfied  that  the 
management  has  been  on  the  whole  beneficial,  it  will  not,  and  it 
would  be  unjust  that  it  should,  enforce  the  rules  of  strict  diligence 
against  trustees  in  respect  to  such  arrears  of  moderate  amount  as 
they  may  have  failed  to  reduce  into  possession.^ 

2141.  On  this  principle  it  was  held  that  trustees  had  not 
exceeded  the  bounds  of  discretion  in  discharging  certain  arrears  of 
rent,  when  such  discharge  was  made  one  of  the  conditions  on  which 
the  tenant  agreed  to  accept  a  renewal  of  his  lease  at  an  increased 
rent^  The  Court,  however,  in  another  case  disapproved  of  a  mode 
of  management  under  which  the  tenant  was  allowed  to  be  systemati- 
cally in  arrear,  the  trustees  taking  bills  for  the  rents ;  and  where 
loss  results  from  indulgences  of  this  kind,  there  can  be  little  doubt 
that  the  trustees  would  be  liable  for  the  deficiency.'  In  the 
granting  of  abatements  to  tenants,  and  allowances  for  improve- 
ments, trustees  will  use  the  same  discretion  as  proprietors.^ 

2142.  A  trustee,  whether  acting  under  a  testamentary  disposi- 
tion or  fur  behoof  of  creditors,  ought  to  be  careful  as  to  entering 
into  possession  under  tacks  or  leasehold  interests;  and  this  not  only 
because  the  management  of  a  farm  or  of  subjects  leased  in  connec- 
tion with  a  going  business  is  attended  with  hazard  to  the  estate^ 
but  because  the  unconditional  adoption  of  a  lease  will  render 
the  trustee  personally  liable  for  arrears  of  rent  for  the  period 
preceding  his  entry .^  In  one  of  the  reported  cases  a  landlord 
accepted  bills  for  unpaid  arrears  for  the  period  prior  to  the  seques- 
tration ;  and  it  was  argued,  but  unsuccessfully,  for  the  trustee  on 
the  sequestrated  estate  that  the  landlord  thereby  abandoned  his 
recourse  against  the  trustee,  and  that  he  was  only  entitled  to  be 
ranked  on  the  trust-estate.  Lord  Justice-Clerk  Hope  observed:" 
"  The  known  rule  of  law  must  apply,  that  the  assignee  of  a  lease  is 
liable  for  unpaid  arrears  of  rent ;  that  is  the  burden  which  attaches  to 


TnutMs 
adopting  leMea 
incur  liabilit 
for 

rent. 


J? 


*  Cameron  v.  Anderton,  12  Nov.  1844, 
7  D.  92 ;  MtUer*8  Trt,  v.  Miller,  23  Feb. 
1848, 10  D.  765.     See  Enk.  8,  8,  33. 

«  Ednumd  v.  DingvxiWa  Tr$,,  16  Nov. 
1860,  23  D.  21.  In  the  same  case  the 
truatees  were  found  entitled  to  take  credit 
for  a  considerable  Bum  expended  in  drain- 
ing the  estate. 

>  Per  Lord  Justice-Clerk  Hope  in 
DuncUu  V.  Morrison,  20  D.  228. 

*  OUl  V.  E.  ofFife*8  Tn.,  8  July  1828, 


2  Sh.  460,  N.B.  412  ;  see  Kay  v.  MiU, 
4  Feb.  1830,  8  Sh.  487.  Abatements  of 
rant  are  now  legalised  b  j  the  Trosts  Acts, 
—Bee  50  and  51  Viot,  cap.  18. 

»  FaiHie  v.  NeOton,  18  Dec.  1821,  1 
Sh.  222,  N.K  211 ;  Stead  v.  Cox,  20  Jan. 
1835,  13  Sh.  280  ;  Dunda$  v.  Kirkcaldft 
Trs.,  21  June  1858,  16  D.  762;  4  Dec. 
1867,  20  D.  226. 

•  Ihmda$  v.  Eif*oald^8  Tru,  20  D. 
228. 
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the  assignee  of  a  lease,  in  the  same  way  as  liabiKty  for  unpaid  feu-  oHAPrgRLxn. 
duties  attaches  to  the  purchaser  of  property.  It  is  the  correspond- 
ing duty  of  each  to  see  that  the  property  is  clear  of  all  bygone 
claims ;  if  he  does  not  do  so,  it  is  at  his  own  risk/'*  The  trustee 
will  therefore  consult  his  own  safety  by  arranging  with  the  land- 
lord to  waive  his  preference  for  such  arrears,  or  by  obtaining  his 
accession  to  the  trust — which  has  been  held  to  imply  a  waiver  of 
such  preferences.'  A  trustee  may  render  himself  liable  in  damages 
to  the  landlord  by  retaining  possession  of  the  subjects  and  refusing 
to  concur  in  an  arrangement  for  a  lease  to  a  third  party,  even  in 
circumstances  which  do  not  imply  an  adoption  of  the  lease.^ 

2143.  When  money  is  paid  to  one  out  of  a  body  of  trustees  whose  Sifning  re- 
concurrent  receipt  and  acknowledgment  is  necessary  to  warrant  pay-  mon^y  held  to 
ment  and  to  discharge  the  debtor,  the  payment  is  made  equally  to  j^t^m^j^ 
all,  not  only  in  the  estimation  of  law,  but  in  fact.^    However,  as 

two  trustees  cannot  actually  receive,  although  both  must  join  in  sign- 
ing the  receipt,  the  money  may  be  received  by  one  of  them  for  the 
purpose  of  immediaie  investment  without  responsibility  on  the  part 
of  concurring  trustees.^  But  if  the  sum  is  large,  the  safer  course 
is  that  it  should  be  at  once  deposited  in  bank  or  placed  to 
the  credit  of  the  trust  account,  without  being  paid  to  either 
trustee  personally;  otherwise,  in  the  event  of  the  money  being 
retained  by  one  of  the  trustees  for  any  considerable  time  and  lost, 
his  colleagues  would  undoubtedly  be  liable  for  the  failure  of  their 
co-trustee,*  a  liability  from  which  no  clause  of  indemnity  for  acts 
of  omission  would  give  protection.® 

2144.  By  the  law  of  Scotland  executors  confirmed  have  power  Debtor  paying 
to  grant  eflTectual  discharges  for  all  moveable  funds  or  effects  of  the  i^^*^^  ^ 
defunct  ingathered  by  them.    Debtors  are  therefore  in  safety  to  pay  the  application 
on  demand,  without  being  required  to  see  to  the  application  of  the  °     *  ™°°  ^* 
money.^    And  it  would  seem  that  a  debtor  paying  to  an  English 
administrator  whose  title  is  unexceptionable  ^  is  safe  from  claims  at 


^  M'Qregor  v.  Hwnter,  21  Nov.  1850, 
18  D.  90. 

'  S^ead  v.  C7oar,  rapro. 

'  Per  Lord  J.-O.  Hope  in  Seton  v. 
Dawwony  4  D.  820. 

*  Urquhari  v.  Brown,  7  June  1848,  5 
D.  1142 ;  bat  see  Macnair  v.  EUxmfidd, 
24  June  1880,  8  Sb.  969,  and  vnfra. 
Chapter  LXIV.,  Section  III.,  as  to  tbe 
general  qaestion  of  joint  liability. 

^  M*CiymorU  v.  Bughes,  14  Feb.  1827, 
6  Sh.  846,  N.E.  821 ;  Kennedy  v.  Wight- 
man,  28  Jane  1827,  5  Sh.  852,  N.E. 
792. 

*  Moffat  v.  JRobertton,  81  Jan.  1884, 12 


Sh.  869  ;  Seton  y,  Dawwn,  18  Dec.  1841, 
4  D.  810. 

^  In  England,  it  seems,  there  is  some 
doubt  as  to  the  power  of  a  trustee  to  grant 
a  discharge  which  will  relieve  the  debtor 
from  the  necessity  of  inquiring  as  to  the 
application  of  the  money.  The  tendency 
of  the  recent  cases  respecting  payment  of 
personalty  debts  is  towards  the  recogni- 
tion of  the  Scottish  doctrine  ;  but  the  law 
as  to  payment  of  the  price  of  real  estate  is 
still  involved  in  uncertainty.  See  this 
snbjeot  considered  in  connection  with 
trusts  for  sale,  Chapter  LV.,  Section  II. 

^  See  Lewin  on  Trusts,  9th  ed.  p..  289, 
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cHAPTiELxn.  the  instaDoe  of  a  Scottish  executor  afterwards  appointed.^    In  the 
e  vent  of  the  death  of  one  of  several  executors-creditors  the  debtor 
is  not  bound  to  pay  to  the  survivors,  but  may  insist  ou  confirmation 
being  expede  to  the  share  of  the  deceased  creditor,  in  order  that 
his  executor  may  be  made  a  party  to  the  discharge.^ 
Debftormaybe        2145.  It  must  be  Understood  that  the  executor's  receipt  will 
ticipLt  m^     i^ot  protect  the  debtor  from  liability  if  the  debtor  be  participant  in 
approp^^^      a  misappropriation  of  the  fund,  or  if  he  knowingly  pay  it  on  the 
oixler  of  the  executor  to  his  individual  account.'    In  the  important 
case  of  Taylor  v.  Sir  WiUiam  Forbes  and  Company,  the  executor 
was  a  partner  in  a  concern  which  was   largely  indebted  to  the 
same  bank  in  which  the  trust- funds  were  deposited.    Being  pressed 
for  payment,  the  executor  ordered  the  trust-funds  to  be  transferred 
to  the  account  of  the  company  of  which  he  was  a  member ;  and 
that  company,  having  soon  afterwards  become  insolvent^  an  action 
was  raised  against  the  bankers  by  a  beneficiary  under  the  will  to 
recover  the  money  which  had  been  thus  fraudulently  transferred. 
The  bankers  were  assoilzied  by  the  Court  of  Session,  on  the  ground 
that  they  were  not  bound  to  inquire  into  the  terms  of  the  trust 
settlement ;  but  the  House  of  Lords,  being  satisfied  that  the  law- 
agents  of  the  banking  company  were  actually  cognisant  of  the  trusty 
reversed  the  interlocutor,  and  directed  an  issue  to  try  the  question 
whether,  when  the  respondents  received  the  money,  they  knew  that 
it  was  part  of  the  estate  of  the  defunct^  and  that  the  executor  held 
it  subject  to  the  trusts  declared  by  his  wilL^    This  decision  may  be 
supported  on  the  general  principle  that  the  beneficiary  is  entitled 
to  follow  the  trust-funds  into  the  hands  of  any  party  receiving 
them  in  wilful  contravention  of  the  trust  purposes,  a  principle 
which  was  distinctly  recognised  in  our  older  practice.^ 
Management  of       2146.  The  consideration,  on  the  one  hand,  of  the  great  impor-r 
^ftidSrai^nd  tancc  (viewed  in  relation  to  the  comfort  and  well-being  of  families) 
whether  trus-    of  securinff  the  acceptance  of  trusts  by  persons  of  the  truster's  own 

tees  are  en-  ,  . 

titled  to  dele-   Selection,  or  appointed  by  those  who  possessed  his  confidence ;  and, 

^  '  on  the  other  hand,  of  the  inconvenience  and  hazard  inseparable 

from  the  continued  administration  of  trust-estates  by  gratuitous 

trustees,  unable  to  give  more  than  an  occasional  and  intermitting 

attention  to  the  interests  of  the  trust,  have  led,  in  Scotland,  to  the 

and  caees  of  Ohfnn  v.  LoeJeef  8  Dm.  and  *  Tayior  v.  Sir  W,  Forbes  and  Oo.t  14 

War.  11 ;  Femie  v.  M'Chiire,  6  Ir.  £q.  Dec.  1880,  4  W.  ft  S.  444,  revenuig  5 

R.  137,  and  Ford  v.  Ryan,  4  Ir.  Ch.  R.  Sh.    785  ;   Bamet  v.  Ihmean,  H  Dec. 

842,  there  referred  to.  1881,  10  Sh.  128. 

1  ffukkiwn  y.  Aberdeen  Batiking  Co,,  *  AW.  &B.  465. 

9  June  1887,  16  Sh.  1100.  »  TaU  v.  Fay,  1779,  M.  8142  j  Aluon 

*  MorrU  v.  Stewart,  28  Feb.  1862,  14  v.  F^holme,  1766,  M.  16,132. 
D.  678. 
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introduction  of  the  system  of  management  through  the  intervention  cHAPraBLxn. 
of  paid  factors,  under  the  supervision  and  subject  to  the  control  of 
the  trustees.  Trustees  are  generally  empowered  to  name  a  factor 
by  the  terms  of  the  trust- settlement ;  and,  independently  of  special 
authority,  they  seem  to  have  the  power  at  common  law.^  Some- 
times a  factor  is  nominated  in  the  settlement ;  in  which  case  it 
was  at  one  time  considered  that  the  trustees  had  not  the  power  of 
superseding  him,  except  for  cause  shown.^  The  duties  of  factors 
are  necessarily  the  same  as  those  of  the  trustees  whom  they 
represent ;  it  is  therefore  unnecessary  to  treat  of  them  as  a 
separate  topic.  The  subject  of  the  liability  of  trustees  for  their 
factors  is  discussed  in  a  subsequent  chapter.' 

SECTION  II. 

Safe  Custody  of  the  Estate. 


2147.  By  the  Civil  Law,  a  mandatory,  although  he  could  take  Reroonsibmty 
no  benefit  by  the  contract  of  mandate,  was  liable  in  exact  diligence.^  for  the  preser- 
The  principle  of  the  law  of  Scotland  is  not  materially  different.  J*^°°**^^^® 
Trustees  are  liable  to  account  for  their  actual  intromissions  with  the 
truster's  estate  and  assets,  and  for  such  diligence  as  a  prudent  man 
of  business  would  bestow  on  his  own  aflfairs.*^    "  The  Court,"  said 
Lord  Justice-Clerk  Hope,  "  will  judge  favourably  cmd  leniently  and 
kindly  of  gratuitous  trustees  when  they  have  addressed  themselves 
to  the  performance  of  their  duty, — have  taken  steps  and  given  the 
directions  which  might  be  expected, — but  have  unexpectedly  failed 
to  do  what  they  proposed,  especially  if  from  the  fault  of  others."  • 
Trustees  are  called  upon  to  exert  special  solicitude  in  the  manage- 
ment and  custody  of  funds  actually  reduced  into  possession ;  because 
the  participation  in  any  act  of  possession,  actual  or  constructive,  is 


1  Sym  V.  Chafiet,  18  May  1830,  8  Sh. 
741 ;  BeU'B  Pr.  §  1998.  The  pow«r  is 
also  expreesly  given  by  Statute  80  and  81 
Vict.,  cap.  97,  §  2.  In  trusts  where  the 
appointment  of  a  factor  may  not  be  oon- 
aidered  necessary,  the  trustees  are  stiU 
entitled  to  perform  the  duties  of  the  office, 
so  far  as  not  discretionary,  through  the 
instrumentality  of  a  paid  agent, — Hay  v. 
BtHwy,  19  Feb.  1861,  28  D.  594. 

*  BeU's  Pr.  §  1998 ;  PuU(m  v.  M*AUuter, 
15  Feb.  1881,  9  Sh.  442;  M'Cuaig  v. 
M'Aulay,  22  June  1886,  14  Sh.  818. 
Bat  see  conUn,  Chrmack  v.  Eeith  and 
Murrayy  1898,  20  R.  977. 

'  Chapter  LXIV .,  Sections  IIL  and  IV . 


In  connection  with  the  subject  under  dis- 
cussion, reference  is  made  to  the  provisions 
of  the  Judicial  Factors  Act,  1889,  §  18, 
empowering  trustees  to  apply  to  the  Court 
of  Session  for  an  order  on  the  Accoun- 
tant of  Court  '*to  superintend  their 
administration  of  the  estate,  in  so  far  as 
it  relates  to  the  investment  of  the  estate 
and  the  distribution  thereof  among  the 
creditors  of  the  deceased  and  the  bene- 
ficiaries under  the  settlement" 

«  Cod.  Ub.  4,  tit.  85,  L  18. 

"  Ersk.  8,  8,  86.  This  subject  is  more 
fully  treated  in  Section  IV.  in  connection 
with  the  duty  of  investment 

•  4  D.  824. 
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oBAFTPLxn.  r^arded  as  an  intromission ;  and  the  trustee  becomes  from  that 
time  responsible  for  the  custody  of  the  property,  and  liable  for  the 
acts  of  his  co-trustees  in  relation  to  it 

ReraoDsihUity  2148.  It  may  be  laid  down,  on  the  authority  of  English  piece- 
^  dents,  that  trustees  are  not  liable  for  the  loss  of  property  by 
robbery.^  It  is  understood,  however,  that  if  trust-funds  are  im- 
properly retained  by  the  trustee  in  his  own  custody,  when  they 
ought  to  be  invested  or  deposited  in  bank,  he  will  be  answerable 
for  the  loss.  It  was  held  by  the  Court  of  Chancery  that  an  executor 
is  not  answerable  for  loss  consequent  on  the  destruction  of  uninsured 
property  by  fire;'  but  in  Scotland  a  trustee  could  not  safely  n^lect 
such  a  usual  precaution  as  the  insuring  against  fire,  at  least  in  the 
case  of  urban  subjects. 

2149.  Trustees  are  responsible  for  the  safe  custody  of  title-deeds 
and  other  documents  belonging  to  the  trust;'  and  they  are  bound 
to  exhibit  them  to  the  heir  or  other  party  having  an  interest.^  It 
was  found  that  testamentary  trustees  were  not  entitled  to  withhold 
delivery  of  papers  found  in  the  repositories  of  the  defunct,  which 
were  the  property  of  certain  beneficiaries  against  whom  they  tended 
to  establish  a  charge  of  circumvention;  but  an  order  was  made 
that  the  documents  should  be  inspected  by  a  judicial  commis- 
sioner, and  an  inventory  taken.  Trustees  have  been  held  entitled 
to  an  interdict  against  the  removal  of  title-deeds  and  securities  of 
the  trust-estate,  pursuant  to  an  order  of  the  Court  of  Chanceiy 
in  England,  in  so  far  as  pertaining  to  property  as  to  which  the 
forum  of  distribution  was  in  Scotland.^ 

2160.  It  is  the  duty  of  trustees  to  deposit  in  bank  in  a  separate 
account  ^  all  monies  lying  in  their  hands,  whether  for  distribution  or 
for  the  purposes  of  investment,  at  a  suitable  opportunity;  and  if  the 
count  in  name  bank  is  in  good  Credit,  they  will  not  be  answerable  for  losses  in  the 
*  "*        event  of  a  failure.*^    Judicial  factors  subject  to  the  rules  established 
by  the  Pupils  Protection  Act  and  Judicial  Factors  Act  are  required 

1843»  6  D.  88  ;  MadaMtm  v.  MeOiam,  9 
July  1857,  19  D.  960. 

«  Lidddl  V.  WiUon,  19  Dec.  1855, 18 
D.  274 ;  bat  see  CathcaH  y.  B,  of  Ca9tiUia, 
1795,  M.  8993 ;  Dougias  v.  HdmeSy  19 
July  1854,  16  D.  1116;  WiUon  v.  OH- 
ehri$e8  Tr.,  18  D.  686. 

^  MadaeMan  v.  MeiHam,  tupnu 

*  If  he  depodtfl  the  funds  to  his  own 
credit  the  trustee  wiU  be  liable  in  penal 
interest,— CZarl;  v.  BoiweU,  17  Dec  1856, 
19  D.  187. 

7  PeartM  ▼.  Orienon,  19  Nov.  1825, 
4  Sh.  205,  N.E.  208 ;  Sekm  ▼.  Dawmm, 
4  D.  828,  per  Lord  Moncreiff. 


Uninvested 
trust  money 
ought  to  be 
deposited  in 
bank  in  an  ac- 


'  MarUy  v.  Moriey,  2  Ch.  Ga^  Na  1, 
£q.  Ca.  Abr.  897  ;  Jones  v.  Lewis,  2  Vee. 
sen.  240. 

>  Bailey  v.  Oould,  4  Y.  ft  G.  221 ;  9 
L.J.  Exch.  Eq.  43.  In  this  case  Mr. 
Baron  Aldeison  said  that  the  loss  of 
the  building— the  prc^terty  in  question— 
was  not  the  fault  of  the  trustees  ;  and  as 
to  the  alleged  breach  of  duty  in  not 
insuring,  it  appeared  that  the  surviving 
partner,  who  was  also  interested  to  insure, 
had  not  considered  it  necessary,  which 
was  a  fair  criterion  in  a  question  of 
wilful  neglect. 

'  Wother^poon  v.   LaitBaw,   17    Nov. 
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to  lodge  the  money  in  their  hands  in  some  one  of  the  banks  of 
Scotland  established  by  Act  of  Parliament  or  Royal  Charter,  in 
an  account  or  on  deposit  in  their  names,  as  judicial  factor  on 
the  trust-estate.^ 

2161.  In  the  event  of  a  trust  devolving  on  other  administrators, 
which  may  happen  by  the  resignation  of  the  original  trustees  under 
a  power  or  under  the  provisions  of  the  Trustee  Act,  1861,  or  in 
consequence  of  the  appointment  of  a  judicial  factor, — ^the  original 
trustees  are  not  bound  to  pay  to  their  successors  individually,  but 
may  transfer  the  funds  to  the  credit  of  their  bank  account,  or  may 
make  consignation  in  a  depending  process.^  A  beneficiary  is  not 
entitled,  upon  raising  a  multiplepoinding,  to  demand  the  consigna- 
tion of  trust-money  invested  in  bank  in  the  name  of  a  sole  trustee, 
against  whose  management  no  complaint  has  been  made  ;  ^  "  for,"  as 
was  observed  by  Lord  Colonsay, "  consignation  imposes  a  limit  upon 
the  revenues  to  be  derived  from  the  fund,  for  the  trustee  might  find 
a  safe  investment  to  yield  a  better  interest  than  bank  interest."  * 

2162.  Trustees  are  not  liable  for  the  loss  of  money  deposited  in 
bank  by  a  truster,  and  left  there  until  an  investment  should  be 
obtained.^  In  a  case  where  a  Scottish  executor  found  the  residue  of 
the  succession,  consisting  of  upwards  of  £7000,  deposited  in  the  hands 
of  a  private  banking  company  in  England,  who  paid  interest  at  five 
per  cent,  on  deposits,  and  he  did  not  think  it  necessary  to  disturb 


CHAFTBR  LXn. 


Transferences 
of  trust-funds 
to  judicial  fac- 
tor or  new 
trustee. 


Liabilities  of 
trustees  for 
money  de- 
posited or  paid 
into  bank. 


1  12  and  18  Vict,  cap.  51,  §  5. 

»  Mackenzie  v.  Orieve,  20  Dec.  1828, 
7  Sh.  223  ;  and  see  Waiton  v.  CrawcoWy 
9  June  1848,  5  D.  1182.  The  unfortunate 
resalts  of  payment  to  the  new  administra- 
tor are  exempliBed  in  the  case  of  Donald- 
ton  V.  Kennedy,  18  June  1888, 11  Sh.  740, 
where  a  trustee  had  to  refund,  notwith- 
standing a  clause  of  indemnity. 

'  Bnt  where  a  trustee  delays  the  dis- 
tribution of  the  estate,  and  is  unable  to 
show  the  Coort  that  the  funds  with  which 
he  is  chargeable  are  invested  so  as  to  be 
distinguishable  from  his  personal  funds, 
he  wiU  be  ordered  to  consign  forthwith, 
— Faletmer  v.  Falooner,  13  July  1855,  17 
D.  1106. 

«  Kerr  y.  James,  27  May  1857,  19  D. 
753.  A  trustee  may  be  required  to  find 
caution  for  his  intromissions  in  special 
cireomrtanoes, — Ryrie  v.  Ryrie,  7  March 
1889,  1  D.  647. 

«  Qihb   Y.    OM,    1769,    M.  16,868 ; 

Pearson  v.  Orienon,  19  Nov.  1825,  4  Sh. 

205-8.     In  Johnston  v.  Netpton,  11  Hare, 

169,  22  L.J.  Cai.  1089,  Vioe-Ch.  Wood 

V0L.n, 


dismissed  a  suit  against  executors  for  the 
recovery  of  funds  left  in  the  bands  of  the 
testator's  bankers,  and  which  had  been 
lost  by  the  failure  of  the  bankers  within 
twelve  months  after  the  testator's  death. 
As  to  the  general  principle  the  Vice- 
Chancellor  had  no  doubt ;  as  the  testator 
could  not  any  longer  exercise  a  discretion 
in  judging  of  the  position  of  the  bankers, 
the  trustee  must  exercise  his  discretion, 
and  if  he  erred  must  bear  the  loss.  But 
in  this  case  the  executors  were  bound, 
in  the  first  place,  to  look  to  the  various 
liabilities  of  the  estate  before  settling  with 
the  residuary  legatee  ;  and  the  rule  was, 
that  they  had  twelve  months  to  do  this. 
The  money  was  properly  left  with  the 
bankers,  for  the  trustees  were  not  bound 
to  know  that  no  more  debts  would  be 
brought  forward,  nor  were  they  bound  to 
distribute  until  the  expiration  of  twelve 
months.  But  see  Spode  v.  Smith,  8  Buss. 
511,  "rather  a  strong  case,  and  a  hard 
one,"— per  Wood,  V.-C,  in  Johnston  v. 
Newton,  supra. 

2c2 


1158 


ADMINISTRATION  OF  TRUSTS  OF 


OBAPTIRLXn. 


Neglect  of  duty 
by  patting  the 
trnst-fands  or 
aecuritiee  be- 
yond the  trus- 
tee's oontroL 


Investment  in 
foreign  secu- 
rities. 


WilAil  misap- 
propriation of 
trust  monies. 


the  inyestment,  and  the  bankers  afterwards  became  insolvent  in 
consequence  of  the  failure  of  their  London  correspondents,  the 
Court,  reversing  the  interlocutor  of  the  Lord  Ordinary,  found  that 
the  executor  was  not  liable  for  the  loss.  It  was  observed,  that  if 
he  had  made  choice  of  the  bank,  and  had  placed  the  money  there, 
the  presumption  would  have  been  against  him;  but  as  he  had 
found  the  money  producing  interest  at  five  per  cent  in  a  bank  in 
good  credit,  he  was  not  bound  to  disturb  the  testator's  investment.^ 
2163.  A  trustee  will  be  answerable  for  damage  resulting  in 
consequence  of  his  placing  the  securities  of  the  estate  beyond  his 
control,  as  by  investing  money  in  the  joint  names  of  himself  and 
another  party,*  or  by  delivering  a  bond  or  other  document  of  debt 
before  the  consideration  money  has  been  paid  for  it;^  in  which  case, 
it  would  seem,  the  document  itself  may  be  recovered  at  the  suit  of 
the  beneficiary.*  Where  the  security  is  taken  by  trustees  in  favour 
of  beneficiaries  who  have  the  residuary  interest,  the  Court  will  not 
hold  the  trustees  precluded  from  resuming  possession  of  the  funds 
for  the  benefit  of  those  who  may  be  found  to  have  a  preferable 
interest.*  Trustees  amenable  to  the  jurisdiction  of  the  Court  of 
Session  ought  not  to  invest  in  foreign  or  colonial  securities,  excepting 
such  as  are  authorised  by  the  Trusts  Acts.  If  it  should  happen 
that  the  testator's  assets  are  situated  beyond  the  jurisdiction  of  the 
Court,  the  trustee  who  has  realised  cannot  escape  from  his  obliga- 
tion to  account  to  the  Court  of  Session  by  alleging  that  he  is  under 
a  similar  obligation  to  the  Courts  of  the  foreign  country;  for, 
although  it  may  be  necessary  to  assume  the  character  of  admini- 
strator in  the  lo(ms  rei  sUcb  for  the  purpose  of  recovering  the  estate, 
the  administration  of  the  funds,  after  reduction  into  possession, 
cannot  be  subjected  to  a  divided  responsibility .•  It  is  unnecessary 
to  add,  that  a  trustee  who  has  wilfully  misappropriated  the  trust- 
estate,  as  by  conveying  trust  property  to  a  stranger,  or  by  uplifting 
consigned  money  and  applying  it  to  his  own  purposes,  is  guilty  of 
a  punishable  offence.  In  cases  of  this  description  the  Court  may 
direct  proceedings  to  be  instituted  against  the  trustee,  and  if  he  is 
an  agent  may  remove  him  from  the  rolls.^ 


^  Pearaon  v.  Orierton,  4  Sh.  207,  N.B. 
210. 

'  AecoufUant  of  Court  v.  Otdde*,  29 
June  1858,  20  D.  1174. 

*  ThKymaon  v.  ChrUtie,  16  June  1852, 
1  Maoq.  286. 

*  See  Mair  v.  Thom'8  JW.,  20  Feb. 
1860,  12  D.  748. 

»  J^ttO:  V.  PaUvUo,  14  Nov.  1864,  17 
D.  45. 
«  BlaekfU  v.  OUchritt,  30  May  1882, 


10  Sh.   590;   Fetyunn  ▼.   Mmgiet^  21 
May  1880,  8  Sh.  782 ;  Simpaon  ▼.  lioud, 
1  Feb.  1856,  17  D.  815 ;  Aeoou/ntawt  of 
Oowrt  V.  Oeddes,  29  Jane  1858,  20  D. 
1174. 

'  Accountant  of  Court  y.  Dewar,  8  Dec. 
1858,  and  7  Feb.  1854,  16  D.  163,  489 ; 
Steven*8  TVv.  y.  Pra$er,  8  Maroh  1836, 
14  Sh.  676.  And  if  a  tniiitee  mix  trart 
property  with  hiB  own,  the  benefioiaiy 
is  entiUed  to  olaim  any  portioii  of  the 
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2164.  A  trustee  of  funds  invested  in  the  joint  names  of  himself  oHAprmtLxn. 
and  other  trustees  is  bound  to  concur  with  his  colleagues  in  uplift-  Trustee  bound 
ing  the  funds,  as  well  as  in  other  necessary  acts  of  administration ;  the^opinion°of 
for  by  accepting  the  office  of  trustee  he  agrees  to  submit  to  the  **»«  majority. 
opinion  of  the  majority,  and  if  he  were  permitted  to  resist  that 
opinion,  he  would  virtually  be  in  the  position  of  a  trustee  sine  qua 
non,^     If  he  conceives  that  the  proposed  act  of  administration 
is  illegal  or  unsafe,  his  remedy  is  to  apply  to  the  Court  for  the 
sequestration  of  the  trust-estate. 

2166.  By  the  Trusts  Act  of  1861,^  it  is  declared  that  trusts  Distinction  be- 
shall  be  held  to  include  a  provision  that  each  trustee  shall  only  be  and^Sjnstruc- 
liable  for  his  own  acts  and  intromissions,  and  shall  not  be  liable  for  ^l^e  intromis- 

•     •  -Tk  1  .  /v.     1    1  t  1  •     s*on:  manag- 

omissions.  But  the  protection  afiForded  to  trustees  by  a  clause  in  ing  trustees. 
these  or  similar  terms  does  not  differ  materially  from  that  which 
they  enjoy  at  common  law.  Where  the  nature  of  the  trust  is  such 
as  to  require  a  continuing  management,  it  would  be  inconvenient 
and  impracticable  to  insist  upon  every  intromission  being  accredited 
by  the  whole  body  of  the  trustees.  It  is  not  unusual  in  such  cases, 
more  especially  if  authority  to  that  effect  is  given  by  the  settle- 
ment, to  confer  the  powers  of  a  factor  on  one  of  the  trustees. 
Even  where  there  is  no  continuing  management,  it  may  be  neces- 
sary, for  the  more  convenient  distribution  of  the  funds  amongst  a 
number  of  beneficiaries,  to  authorise  one  of  the  trustees  to  make 
drafts  upon  the  joint  account.  It  has  been  held,  where  such  a 
power  was  given  for  the  bona  fide  purpose  of  facilitating  the  im- 
mediate distribution  of  the  estate,  that  trustees  were  not  liable  for 
loss  resulting  from  the  malversation  of  the  funds  by  their  colleague.^ 
But  no  such  indulgence  will  be  granted  to  trustees  who,  after 
accepting  the  trust  and  realising  the  estate,  deliberately  resign  the 
future  management  of  the  fund  into  the  hands  of  one  of  their 
number,  without  retaining  control  over  it,  or  taking  any  further 
interest  in  its  management.^ 

2166.  In  Seton  v.  Dawson,  the  trustees,  after  realising  the  heri-  Seton  v.  Daw- 
table  estate  and  signing  a  receipt  for  the  price,  devolved  the  entire  *'^' 
management  of  the  trust  upon  one  of  their  number,  James  Kyd ; 
and  trusting  apparently  to  a  clause  of  protection  in  the  settlement, 
which  declared  that  they  should  not  be  "  liable  for  omissions  or 
n^lect  of  diligence  of  any  kind,  nor  singvii  in  solidum,  but  each 

blended  property  which  the  trustee  cannot  '  Macnair  v.  Broomfidd^  24  June  1830, 

prove  to  be  his  own.    See  Gray  v.  Haigf  8  Sh.  968 ;  Urquhari  v.  Brown,  7  June 

20  Beav.  219 ;  and  Duke  of  Leeds  v.  E.  1848,  6  D.  1142. 

ofAmhent,  20  Beav.  289.  ^  SeUm  v.  Dawwn,  18  Deo.  1841,  4  D. 

^  Lynedoek  v.  OckUrlmy,  15  Feb.  1827,  311 ;  Sym  v.  Chariee,  18  May  1880,  8  Sh. 

5  Sh.  858,  N.K  332.  741 ;  Watton  v.  Ormoeour,  9  June  1843, 

>  24  and  25  Vict.,  otn^  84,  §  1.  5  D.  1182. 
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cHAPTiRLzn.  only  for  his  own  actual  intromissions/'  took  no  further  concern  in 
the  management,  and  held  no  meeting  for  upwards  of  eight  years, 
by  which  time  the  managing  trustee  had  become  bankrupt  and 
owed  a  large  sum  to  the  trust-estate.  The  question  of  liability  was 
referred  to  the  whole  Court,  who,  by  a  nearly  unanimous  judgment, 
decided  that  the  trustees  were  responsible  for  the  loss.  ''  The 
trustees,"  said  Lord  Ivory ,^  expressing  the  opinion  of  the  Gouit  on 
the  efficacy  of  clauses  of  indemnity,  "  were  inexcusable  for  their 
total  and  reckless  neglect  of  the  estate  which  they  had  undertaken 
to  administer.  And  even,  therefore,  had  they  by  the  most  formal 
deed  nominated  Kyd  (one  of  their  own  number)  as  factor,  I  should 
still  have  been  of  opinion  that  their  not  holding  a  single  meeting 
as  trustees  for  nine  years  after  their  acceptance,  and  their  placing 
the  whole  funds  of  the  estate  into  Eyd's  hands  (for  their  concur- 
rence in  the  deeds,  which  alone  enabled  him  to  get  the  money, 
amounts  to  no  less),  without  ever  from  that  moment  taking  a 
single  step  to  compel  him  to  account,  or  at  all  to  ascertain  what  be 
was  doing  with  the  estate,  was  enough  to  bring  the  case  up  to  that 
full  measure  of  crassa  negligentia  which  undoes  all  l^al  or  equitable 
claim  on  their  part  to  protection,  even  under  such  a  clause  in  their 
favour  as  is  here  founded  on.  Clauses  of  this  kind  do  not  protect 
against  positive  breach  of  duty.  And  where  one  accepts  of  the 
office  of  trustee,  and  thereby  undertakes,  as  he  surely  does  under- 
take to  some  extent,  to  administer  or  superintend  the  administration 
of  the  estate  which  the  trust  places  under  his  charge,  what  is  it^  short 
of  a  breach  of  duty,  when  he  stands  wholly  aloof  and  does  absolutely 
nothing,  leaving  the  estate  in  the  meanwhile  to  run  to  ruin,  not  less 
efTectually  than  if  he  had  never  taken  upon  him  the  office  of  trustee 
at  all."  2 

SECTION  TIL 
Payment  of  Debts  and  Legacies. 


Creditors  2157,  The  debts  of  a  testator  or  intestate,  whetlier  secured  or 

l^a^/        unsecured,  affect  his   whole  estate,  on  which  they  constitute  a 

charge  or  burden  which  is  always  preferable  to  the  claims  of 

legatees  or  next  of  kin. 
Duty  to  inquire       2168.  Trustees  and  executors,  unless  they  mean  to  undertake 
of  trust-ertate.  Personal  responsibility  for  the  liabilities  of  the  truster,  ought  then 

^  See  the  leading  opinion,  4  D.  316 :  from    the    oonseqnenoeB  of   such    groBB 

"  Neither  the    protecting    clAuse  whioh  negligence  as  amoants  to  culpa  lata," 

oocurB  in  this  particular  deed,  nor  any  of  *  4  D.  818 ;  see  also  Lord  St  Leonards' 

the  usual  clauses  framed  for  the  same  remarks  in  Maq^herton  v.  Maepkerton^ 

object,  can  be  held  to  liberate  trustees  11  June  1857,  1  BCaoq.  246. 
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to  begin  by  inquiring  whether  the  estate  is  solvent,  before  pro-  qhaptbr lxu. 
ceeding  to  pay  away  the  funds  which  are  at  their  disposal.  In 
prosecuting  this  inquiry  they  have  the  benefit  of  certain  rules  of 
administration  devised  for  their  protection,  and  which,  if  ordinary 
prudence  is  exercised  by  the  trustee,  executor,  or  administrator^ 
ought  to  be  effective. 

2169.  The  whole  law  on  this  subject  may  be  reduced  to  three  Three  rules  of 

1      , administration. 

1.  An  executor  or  testamentary  trustee  cannot  be  compelled  to 
pay  away  any  part  of  the  estate  until  the  elapse  of  six  months 
from  the  testator's  death. 

2.  If,  after  due  inquiry,  and  on  reasonable  grounds,  the  exe- 
cutor or  trustee  is  satisfied  that  the  estate  is  solvent,  he  may  proceed 
to  pay  primo  venierUi  on  the  expiration  of  that  period. 

3.  After  the  elapse  of  a  year  from  the  testator's  death,  after  due 
inquiry  as  to  the  existence  of  debts,  and  after  sufficiently  providing 
for  the  payment  of  known  debt-s,  the  executor  or  trustee  may  pro- 
ceed to  distribute  the  residue  in  terms  of  the  will,  or  according  to 
the  rules  applicable  to  a  case  of  intestacy. 

2160.  (1.)  Under  the  ancient  law  of  Scotland,  executry  estates  i.  Executor 
were  liable  to  be  put  to  expense  by  creditors  procuring  themselves  abieTopay 
to  be  decerned  executors-creditors  of  the  defunct  for  the  amount  of  ^iitii  six 

months  after 

their  debts,  with  the  view  of  acquiring  preferences.  To  remedy  this  the  testator's 
abuse,  the  Act  of  Sederunt  28th  February  1662  was  passed,  which  ^  ' 
narrates  the  inconvenience  experienced  from  the  then  state  of  the 
law,  and  for  a  remedy  in  time  to  come  declares, "  That  all  creditors 
of  defunct  persons  using  legal  diligence  at  any  time  within  half  an 
yeir  of  the  defunct's  death,  by  citation  of  the  executors  and  intro- 
mettors  with  the  defunct's  goods,  or  by  obtaining  themselves  de- 
cerned and  confirmed  executors-creditors,  or  by  citing  of  any  other 
executors-creditors  confirmed,  the  saids  creditors,  using  any  such 
diligence  before  the  expiration  of  half  ane  yeir,  as  said  is,  shall  come 
in  pari  passu  with  any  other  creditors  who  have  used  more  timely 
diligence  by  obtaining  themselves  decerned  and  confirmed  executors- 
creditors  or  otherways."  ^  The  Statute  reserves  the  right  of  pos- 
terior creditors  to  be  joined  in  the  office  of  executors,  and  declares 
their  liability  for  a  proportionate  share  of  the  expenses  of  the 
executor  first  confirmed. 

2161.  The  effect  of  this  enactment  is,  that  an  executor  cannot  Construction 
be  compelled  to  pay  debts  until   the  expiration  of  six  months  g^erunt  °^ 
from  the  death  of  the  defunct,  nor  is  he  entitled  to  make  such 
payments  unless  the  estate  is  of  indubitable  solvency  ;   other- 
wise, it  is  the  duty  of  the  executor  to  conserve  the  estate  as  a 

^  See  alio  the  reectnded  Acte»  1654,  cap.  16  and  18. 
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TroBt  may  be 
retluced  in  the 
case  of  insol- 
vency under 
the  Statute  of 
1621. 


Unsecured 
debts. 


Payments 
towards  the 
malutenance 
of  truster's 
family. 


Whether 
trustees  are 
entitled  to  take 
credit  for  such 
payments  in  a 
question  with 
creditors. 


security  to  creditors  who  may  constitute  their  daims  of  debt  within 
the  statutory  period.^ 

2162.  In  the  case  of  a  truster  insolvent  at  the  time  of  executing 
his  settlement  (or  dying  insolvent  if  the  trust  is  testamentary), 
creditors  may  reduce  the  settlement,  in  so  far  as  gratuitous,  under 
tlie  first  branch  of  the  Act  1621,  cap.  18  ;  or,  if  diligence  is  begun, 
then  under  the  second  branch  of  the  same  enactment ;  and  it  would 
seem  that  at  common  law  a  trust-deed,  the  benefit  of  which  is  con- 
fined to  favoured  creditors,  or  which  is  tainted  with  injustice  in 
other  respects,  is  reducible  on  the  ground  of  fraud.^ 

2163.  In  testamentary  trusts  it  is  understood  that  all  unsecured 
debts  incurred  prior  to  the  testator's  death  are  to  be  ranked  pari 
passu.  In  trusts  inter  vivos,  where  the  purpose  of  payment  is  limited 
to  debts  contracted  within  a  specified  time,  posterior  personal  cre- 
ditors may  rank  on  the  surplus  estate,  unless  they  are  excluded  by 
an  onerous  ulterior  destination.^  The  right  of  a  member  of  the 
testator's  family  to  alimentary  maintenance  is  a  debt  which  trans- 
mits against  his  trustees,*  heirs,  or  general  representatives,**  exclud- 
ing the  case  where  the  heir  does  not  represent  his  immediate 
ancestor,  as  in  the  case  of  au  heir  of  entail.®  Such  alimentary 
creditors  have  of  course  no  preference  over  ordinary  creditors. 

2164.  On  the  point  whether  trustees  are  entitled  to  take  credit 
for  alimentary  payments  in  a  question  with  creditors  of  the  truster^ 
there  may  be  room  for  a  distinction.  In  the  case  noted  below  ^ 
trustees  were  held  liable,  at  the  suit  of  an  heritable  creditor,  to 
replace  allowances  paid  to  the  truster's  family  during  the  sub- 


^  BeU's  Pr.  §  1900.  In  England  traa- 
teea  and  executon  are  allowed  twelve 
monthi  for  the  realisation  of  the  estate 
and  the  payment  of  debts, — per  Lord  St. 
Leonards  in  Macpherton*$  case,  1  Maoq. 
249  ;  and  see  remarks  of  Vioe-Chanoellor 
Wood  in  JokfuUm  v.  Newton,  11  Hare, 
160,  22  L.  J.  Ch.  1039. 

>  BeU's  Com.  7th  ed.  1,  85  ;  Eari  of 
Rosebertf  v.  M'Queen,  1  July  1823,  2  Sh. 
443,  N.E.  394. 

•  Wright  V.  ffarUy,  2  June  1847,  9  D. 
1161;  Tumbfdl  v.  TumbuWt  Trs.,  15 
April  1825,  1  W.  &  S.  80,  reversing  2 
Sh.  1  ;  as  to  which  see  remarks  of  Lords 
Jeffrey  and  M oncreiff  in  M*Leod  v.  Cun- 
ninghame,  20  July  1841,  3  D.  1288, 1296, 
1806. 

*  M'Ewan  v.  M'Ewan,  10  Feb.  1842,  4 
D.  662  ;  Pet.  TayUrrl  6  Feb.  1860,  18  D. 
948,  see  p.  949  ;  Dwnha/r8  Tn.  v.  Shaw, 
18  Nov.  1805,  Hume,  265 ;  BidddL  v. 


Ridddl,  1802,  M.  <'  Aliment,"  App.  Na 
4 ;  OrmiaUm  v.  Wood,  22  ]>ec.  1888,  11 
Jut.  232 ;  MUUr'i  Tr$.  v.  MiUer,  10  D. 
766.  See  also  OUUapU  v.  Mard^  7 
Dec.  1802,  M.  <*  Aooessoriam,"  App.  No. 
2  ;  M'Pariane  v.  Pinlay,  8  July  1825,  4 
Sh.  158,  N.fi.  159  ;  Hardman  v.  QuJtkrU, 
6  June  1828,  6  Sh.  920 ;  Macdonald  ▼. 
Maodonald,  20  June  1846,  8  D.  830 ; 
Thomv.  Mackenzky  2  Dec  1864,  3  Macph. 
177. 

»  SeoU  V.  Sharp,  1759,  M.  *<  Parent 
and  Child,"  App.  No.  1;  Hatiie  ▼. 
Hastie,  1671,  M.  416,  6922  ;  DrwMMmd 
V.  Swayne,  28  Jan.  1884, 12  Sh.  342 ;  Pen- 
ton  v.  ScoU,  26  May  1832,  4  Jur.  457. 

•  See  Fletcher  y.  Fletcher,  11  July  1838, 
F.C. ;  JacJaon  v.  OouHay,  24  Dec  1886, 
15  Sh.  818,  and  Chapter  LXIX.  (Passive 
Representation). 

^  HeriiabU  Secwritiei  InvettmeiU  Asso- 
ciotion  V.  MiUer^t  Tr$,,  1893,  20  R.  675. 
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sisteiice  of  the  loan,  which  in  this  case  was  for  a  fixed  period  of  chaftbb  lxh. 
five  years ;  and  no  abatement  was  made  in  respect  of  the  alimentary 
character  of  the  advances.    But  it  is  a  rule  of  practice,  having  the 
force  of  law,  that  the  aliment  of  the  truster's  family  until  the  time 
when  their  provisions  become  payable  is  a  good  charge  against  the 
truster's  estate ;  and  the  writer  is  unwilling  to  believe  that  if 
trustees,  without  knowledge  of  the  insolvency  of  the  estate,  should 
make  the  customary  interim  payments  for  maintenance,  they  would 
be  held  disentitled  to  credit  for  the  payments  only  because  the  estate 
eventually  proved  insolvent.^    It  has  been  considered  that  house-  interim 
hold  expenditure  to  the  first  term  after  the  truster's  death  is  his  ^^^^ 
expenditure.     In  another  view  it  may  be  treated  as  an  incident  of 
the  trust  administration,  covered  by  the  trustee's  lien  for  the  trust 
expenses.    Trustees  are  bound  to  give  the  trust  the  benefit  of  such  Abatements, 
''eases"  or  abatements  as  they  may  obtain  in  settling  with  the 
creditors  of  the  trust-estate.* 

2166.  On  the  second  rule  there  is  not  much  to  be  said.     It  is  2.  After  six 
customary  to  advertise  for  claims  against  the  estates  of  deceased  bSSgwiv^tf 
persons,  and  of  course  the  books  and  papers  of  the  testator,  or  executor  may 
intestate,  ought  also  to  be  examined  for  evidence  of  outstanding  venieniUms. 
liabilities.     A  trustee  or  executor  is  cutitled  to  pay  a  debt  due  to 
himself  by  retention,  and  the  debt  becomes  extinguished  confusione  TrusWs  right 
on  the  expiration  of  six  months  after  the  death  of  the  truster,  if 
the  estate  be  solvent.^    If  there  be  doubt  as  to  the  solvency  of  the 
trust,  it  may  be  converted  into  a  judicial  factory,  or  may  be  placed 
under  the  superintendence  of  the  Accountant  of  Court,  and  ad- 
ministered according  to  the  rules  of  bankruptcy.     Supposing  that 
the  estate  is  solvent,  or  is  believed  to  be  so  on  reasonable  grounds, 
and  that  the  time  has  come  for  paying  the  truster's  debts,^  there 
may  be  questions  as  to  the  constitution  and  subsistence  of  parti- 
cular debts.    In  such  cases  executors  are  entitled  for  their  own  Debts  to  be 
protection  to  require  that  the  debts  should   be  constituted  by  J^^|j^^^  ^^ 
decree ;  but  it  is  to  be  understood  that  they  are  not  entitled  to 

^  See  ibe  opinion  of  Lord  Moncrei£f,  1810«  F.C. ;  Aluon  v.  E,  of  Dwndonald^B 

citing  that  of  Lord  CoTtihouse  in  floribieM  Trs.  1798,  M.  16,211.     "Aooording  to 

V.  Qraham,  infroj  p.  1165.  the  law  of  Scotland,  twelve  months  are 

^  Earl  of  Norihetk  v.  Carnegie,  1762,  allowed  for   the  purpose   (of  realisation 

4  Br.  Sup.   529  ;  Sinclair  v.  Maxwdl,  and  distribution).     No  person  has  right 

1708,  M.  16,186 ;  Chalmen  v.  Cwnning-  to   claim    against    the    executors   of    a 

home,  1735,  Elch.  '*  Trust,"  No.  3  ;  An-  testator  before  the  end  of  a  twelvemonth ; 

deraon  v.  Lauder,  1740,  Elch.  '*  Trust,*"  six  months  for  the  coUeotion  of  the  debts, 

Na  10 ;  Maxwell  v.  MaacweU,  1667,  M.  and  six  months  for  the  distribution  of 

16,166.  them,  according  to  the  disposition  of  the 

>  Ersk.  8,  4,  28;  BeU's  Com.  7th  ed.  testator ;  "—per  Lord  Redesdale  in  Stair 

iL   81  ;  Elder  v.    WaUon,  2  July  1859,  v.  Stair's  Tra,,  19  June  1827,  2  W.  &  S. 

21  D.  1122.  614,  618. 

^  See   Gardner  v.    Peanon,   28  Nov. 


1164 


ADMINI8TRATI0N   OP  TRUSTS   OF 


CHAPTSR  LXII. 


Right  of  trus- 
tee-executor to 
institute  mul- 
tiplepoinding 
and  exonera- 
tion. 
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put  the  creditors  or  the  trust-eetate  to  expense  by  unnecessary 
opposition.^  "  Though  a  decree  of  constitution  is  not  always 
necessary,  yet,  where  the  executry  estate  is  small,  and  the  amount 
of  claims  uncertain,  and  the  existence  or  amount  of  the  alleged 
debt  at  all  doubtful,  the  executor  is  entitled  to  protect  himself 
and  the  estate  by  requiring  formal  constitution."  ^ 

2166.  The  executor  has  still  another  protection  against  personal 
liability.  An  executor  against  whom  claims  are  made  which  exceed 
the  value  of  the  estate  in  his  hand  is  entitled  to  raise  an  action  of 
multiplepoinding  to  obtain  exoneration.  In  this  action  the  sum- 
monses instituted  by  creditors  may  be  treated  as  claims.  After 
some  controversy,  it  may  be  taken  as  settled  that  any  cu^tion  of 
multiplepoinding  by  a  creditor  in  such  circumstances  is  competent, 
provided  the  trustee  or  executor  in  whose  name  the  action  is 
brought  adopts  it  as  his  own.'  In  such  cases  it  is  not  necessary 
that  there  should  be  double  distress  in  the  technical  sense ;  it  is 
sufficient  that  the  trustee  is  not  in  safety  to  distribute  the  estate, 
either  because  of  the  insufficiency  of  the  fund,  or  because  of  reason- 
able doubts  as  to  the  true  construction  of  the  will  or  deed  of  trust 
upon  which  he  is  to  act. 

2167.  (3.)  While  there  is  authority  for  the  proposition  that 
trustees  are  entitled  to  a  year  for  ingathering  the  estate  and  settling 
with  creditors,  yet  this  is  rather  to  be  understood  as  a  maximum 
period,  and  it  is  quite  settled  that  after  the  expiration  of  six  months 
from  the  death  of  a  testator  an  executor  may  pay  legacies  as  well 
as  debts,  the  estate  being  on  reasonable  grounds  considered  suffi- 
cient for  the  satisfaction  of  all  claims.  The  following  statement 
of  the  law  is  taken  from  the  opinion  of  Lord  Moncreiff  in  what 
may  be  considered  a  leading  case  on  this  subject  * : — "  The  ordinary 
rule  as  to  the  defence  of  bona  fide  payment  is  stated  by  Lord  Stair 
(iv.  40,  33) :  '  The  third  common  exception  in  personal  actions  is 
payment  made  ixma  fidt  to  him  who  had  not  the  true  right,  but 
where  there  was  another  preferable  right  which  the  defender  neither 
did  nor  wets  obliged  to  know,  and  therefore  the  law  secures  the 
prayer  without  prejudice  to  the  pursuer  to  insist  against  the 
obtaiuer  of  the  payment.'  He  applies  this  doctrine  to  the  case  of 
executors  (iii.  8,  70).  It  is  true  that  he  states  the  general  duty 
of  executors  to  be  to  withhold  payment  of  legacies  unless  decree  be 


^  7acJfcwn'»  TV.  v.  EUick,  81  May  1832, 
10  Sh.  697 ;  Crawford  v.  Cook,  16  Feb. 
1883,  11  Sh.  406  ;  Gardner  v.  Peanon, 
mpra;  Law  v.  Humphrey,  1875,  3  B. 
1192.     See  30  and  31  Vict.,  cap.  97,  §  2. 

«  M'Oaan  v.  MQoan'z  Tn,  1888,  11 
K.  250,  per  Lord  Preiudeiit  Inglis. 


'  See  the  opinion  of  Lord  Young  in 
Jamieson  ▼.  RoberUon^  1888,  16  R.  15, 
at  p.  17. 

*  Stewarft  Trt.  v.  Bvant,  1871,  9 
Macph.  813.  This  opinion  may  be  taken 
as  supplementary  to  Lord  Badesdale's, 
quoted  above. 
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obtained  against  them  ;  but  modem  practice  has  relaxed  the  rule  ohaptkrlxu. 

as  to  the  necessity  of  decree.    See  the  case  of  Gardner,  Nov.  28, 

1810,  F.C.     In  the  case  of  Harkness  v.  Oraham}  Lord  Corehouse 

sustained  a  payment  made  by  curators  to  the  family  out  of  an 

estate  which  turned  out  to  be  insolvent  in  a  question  with  the 

creditors  of  the  deceased,  although  there  was  no  decree,  in  respect 

the  estate  was  believed  to  be  solvent,  and  no  diligence  had  been 

done.     He  says  that '  the  children  were  creditors  of  their  brother, 

the  heir,  for  these  provisions.    There  was  no  bankruptcy  declared 

or  known  when  these  advances  were  made,  and  no  creditor  at  that 

time  had  done  diligence.     In  such  circumstances  it  has  been  found 

that  trustees  and  executors,  being  in  bona  fide,  are  entitled  to  pay 

primis  iniervenientibus,  and  the  curators  therefore  were  in  safety 

to  make  moderate  payments  for  the  support  of  the  family.*     I  may 

also  refer  to  an  old  case,  Muir  v.  Fleming,^  and  to  the  Civil  Law 

(Cod.  Dejure  deliberandi,  6,  30,  22,  §  4),  which  is  there  referred  to 

and  cited  at  length.     It  is  therefore  not  doubtful  in  point  of  law, 

that  if  trustees  and  executors   after  six  months   pay  away  the 

funds  even  to  legatees  in  the  reasonable  belief  that  all  debts  have 

been  satisfied,  they  cannot  be  made  personally  responsible;  althougli, 

if  there  were  from  the  first  a  deficiency  of  funds,  the  legatees  may 

be  obliged  to  pay  back  what  they  have  got  to  the  unpaid  creditor. 

Creditors  are  bound  to  make  their  claims  in  reasonable  time,  and 

if  they  so  act  as  to  induce  executors  to  believe  that  the  debt  is 

abandoned  or  discharged,  they  cannot  make  them  responsible  for 

acting  on  a  belief  they  have  themselves  created,  although  their 

debts  may  remain  entire  against  the  estate." 

2168.  In  order  that  trustees   may  have  the   benefit  of  the  Payment  of 
defence  of  bona  fide  payment,  they  must  be  able  to  say  either  that  t^^^jide  a 
they  were  ignorant  of  the  existence  of  the  debt,  or  that  thep^^®^®^^"^^ 
creditor  had  so  acted  as  to  induce  the  belief  that  he  abandoned  his  existence  of 
claim.     Where  trustees  have  made  payments  to  beneficiaries  with-  if^cmiitor  his 
out  making  provision  for  the  payment  of  heritable  debts,  in  the  jjat  he^aS^ 
belief  that  such  debts  are  suflBciently  secured,  they  are  not  in  a  doned  claim. 
position  to  plead  ignorance  of  the  existence  of  debts,  and  it  is 
evident  that  the  mere  non-assertion  of  a  claim  by  the  heritable 
creditor  against  the  personal  estate  does  not  amount  to  an  abandon- 
ment by  him  of  the  personal  obligation  which  he  holds.     Thus  it 
happens  that  in  two  cases,  where  trustees  and  executors,  trusting 
to  the  supposed  sufficiency  of  the  mortgaged  estate  to  meet  the 
claims  against  it,  had  paid  away  the  personal  estate  to  beneficiaries, 

1  14  Sh.  1015.  Caiheart  v.  Afoodie,  Mor.  voce  '*  Heir  and 

^  Br.   Sup.   p.   87.     See  also  Mor^t      Executor,"  App.  No.  2. 
Eaen.    ▼.   MaUoim,  1835,   13  Sh.  313; 
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oHAFTiRLxiL  they  wcro  held  personally  responsible  for  the  unsatisfied  part  of  the 
heritable  creditors'  claini.^  In  one  of  these  cases,  where  the  heri- 
table creditor  had  consented  to  a  restriction  of  his  security  ¥rith- 
out  asking  for  a  payment  to  account,  the  writer  was  of  opinion 
that  the  creditor  had  so  acted  as  to  induce  the  trustees  to  believe 
that  they  were  at  liberty  to  make  a  distribution  of  the  moveable 
estate,  thus  bringing  the  case  within  the  second  exception  in  Lord 
MoncreifiTs  opinion.  But  a  majority  of  the  Court  came  to  a  different 
conclusion.  In  such  cases  the  trustees  of  personal  estate  must  be 
careful  not  to  pay  away  any  part  of  the  funds  confirmed  to  unless 
with  the  written  consent  of  the  heritable  creditors,  or  under 
judicial  authority.^ 

SECTION  IV. 


Investment  on 
personal  secu- 
rity inadmis- 
sible.   What 
is  meant  by 
personal  secu- 
rity. 


Legal  invest- 
ment; heritable 
security  or 
securities 
authorised  by 
the  statute  law. 


Investments  and  Construction  of  Powers  to  Invest. 

2169.  Where  by  the  purposes  of  the  trust  the  distribution  of 
the  trust-fund  is  postponed  to  a  distant  day,  it  is  incumbent  on  the 
trustee  to  invest  it  on  proper  security  for  the  interests  of  all  con- 
cerned. The  leading  consideration  which  the  trustee  ought  to 
keep  in  view  in  the  selection  of  an  investment  is  the  safety, 
rather  than  the  productiveness,  of  the  security.  Accordingly,  it 
has  long  been  a  settled  rule  of  administration  that  trust  money 
cannot  be  lent  on  personal  security,*  such  as  bills,  notes,*  or 
personal  bonds  ;^  for,  as  Lord  Hardwicke  pertinently  observed,  "a 
promissory  note  is  evidence  of  a  debt,  but  no  security  for  it"* 

2170.  The  customary  channel  of  investment  of  trust  money  in 
Scotland  is  heritable  security ;  but  the  amount  of  trust  money  to 
be  invested  so  far  exceeds  the  available  heritable  loans  at  any 
time,  that  the  Legislature  has  at  length  interfered  to  the  effect  of 
giving  private  trustees  a  larger  discretion  in  the  choice  of  invest- 
ments, and  has  also  established  a  rule  of  duty  in  relation  to  the 
investment  of  money  on  heritable  security. 

1  Lomond's  Ttb.  v.  Croom,  1871,  9  R.       11  Sh.  S82 ;  Watwn  v.  Orawcour,  9  June 
662 ;      HeritabU    SecurUiet    Invettment      1848,  5  D.  1182. 


Auoeiation,  1892,  20  R.  675. 

'  Reference  is  made  to  three  cases 
ndsing  qaestioiu  of  rectification  of  ac- 
coontB  between  beneficiaries.  They  are, 
BeUh  V.  Mackenzie^  1875,  8  R.  185; 
Teacher^s  Tra,  v.  Teacher,  1890,  17  R 
808 ;  Jiotdxtraugh^s  Trs,  v.  JRoisborough, 
1888,  16  R  157.  Such  cases  have  only 
an  indirect  bearing  on  the  present  subject 
On  the  prescription  of  legacies  see  Jamie- 
§on  V.  dark,  1872,  10  M.  399. 

'  See  Afidenon  ▼.  Small,  12  Feb.  1833, 


*  Blain  v.  Patenon,  28  Jan.  1836, 14 
Sh.  361  ;  JRou  v.  Allan's  Tn.,  13  Nov. 
1850,  13  D.  44. 

B  Moj/at  V.  Bobertwn,  31  Jan.  1834, 
12  Sh.  369. 

*  Walker  v.  Sffmonds,  3  Sw.  81,  note. 
See  Chapter  LXIV .  for  a  sammary  of  some 
of  the  leading  English  oases  on  the  subject 
of  legal  investments,  which  appear  to  be 
founded  on  principles  whidi  an  abo 
recognised  in  the  law  of  Scotland. 
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2171.  Before  quoting  the   Statutes,  some  reference  must  be  chaptbrlxu. 
made  to  the  common  law  as  to  trust  investments,  and  the  criterion  criterion  of  a 
of  duty  by  which  the  financial  transactions  of  trustees  have  been  SSrsecaiSy! 
tried.     It  will  be  generally  admitted  that  the  mere   name  of  a 
heritable  securicy  is  not  sufficient ;  the  title  must  be  substantial, 

the  property  capable  of  realisation,  and  the  margin  such  as  will 
protect  the  estate  from  loss  in  case  of  a  fall  in  the  value  of  land. 
If  the  obligant  is  a  person  of  good  credit  (in  the  commercial  sense), 
so  much  the  better.  But  indifferent  security  may  be  compensated 
by  high  interest,  and  the  desire  to  secure  an  immediate  income  to 
beneficiaries  has  too  often  been  the  cause  of  unsuitable  investments 
being  made  by  trustees,  involving  ultimate  loss  to  themselves. 

2172.  It  is  unnecessary  to  refer  further  to  the  topic  of  the  title  Ced^iii  kinds 
of  the  owner  of  the  security  subjects,  as  this  is  a  matter  which  is  subjects  which 
usually  left  to  the  judgment  of  the  trustees'  solicitor,  acting  under  J^  unsuited  ^^ 
professional  responsibility.    As  to  the  nature  of  the  subjects  on  investment 
which  trust  money  may  be  lent,  an  unsaleable  subject,  such  as  a 

chapel  or  museum,  will  naturally  be  avoided,  but  further  than  this 
it  is  impossible  to  lay  down  any  very  definite  rule.  Subjects 
which  derive  their  value  from  their  mode  of  occupation  are  gene- 
rally objectionable,  e.^.,  mills  or  workshops  used  in  a  trade  which 
is  liable  to  great  fluctuations,  and  which,  if  the  owner  were  dis- 
possessed, could  not  readily  be  sold  or  let. 

2173.  The  most  important  element  is  the  marsiu,  or  difTerence  Second  bond, 
between  the  estimated  value  of  the  subject  and  the  sum  advanced  ^i^fe  m&  tmlt 
on  security.     It  has  been  observed  from  the  Bench  that  there  is  no  "^vestment 
absolute  rule  of  trust  law  which   excludes   loans   on   a  second 
security;^  but  it  is  well  that  trustees  should  not  cherish  illusions 

on  this  subject  A  proprietor  of  an  estate  worth  £50,000  may 
have  had  occasion  to  borrow  £5000  on  the  security  of  it,  and  in 
such  a  case  it  would  be  an  absurdity  to  hold  that  trustees  might  not 
lend  him  a  further  sum.  But  in  the  general  case  second  securities 
are  offered  on  the  strength  of  improvements  made  since  the  first 
loan  was  obtained,  and  such  improvements  do  not  always  represent 
commercial  value.  It  may  safely  be  affirmed  that  trustees  ought 
never  to  lend  money  on  a  second  security  unless  they  are  prepared 
to  take  over  the  first  bond  whenever  the  lender  wants  his  money, 
and  unless  the  margin  is  such  as  represents  a  safe  investment  for 
the  aggregate  of  the  loans.  Even  with  this  limitation,  it  must  be 
admitted  that  second  securities  are  a  kind  of  investment  more 
suited  to  companies  or  to  individual  lenders  than  to  trustees. 

2174  Amongst  many  cases  of  enforced  liability  coDsequent  on  Decisions  of 
the  depreciation  of  heritable  property  within  the   last  twenty  H<>*^of^"^- 

1  See  Oraham  v.  HtmUr'i  Tri.,  1831,  9  Sh.  543. 
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cHAFTiRLxn.  yesiTB,  two,  which  from  the  magnitude  of  the  sums  at  stake  were 
the  subject  of  appeal,  have  found  a  place  in  the  Beports.    Knox  v. 
Mackinnon  ^  is  the  case  of  a  friendly  loan  by  a  body  of  trustees  to 
the  truster's  son  on  a  second  security.     The  margins  turned  out  to 
be  worthless,  the  lender  and  a  co-obligant  in  the   bond  became 
bankrupt,  and  the  greater  part  of  the  sum  advanced  was  irrecover- 
ably lost    There  are  two  observations  in  Lord  Watson's  judgment 
which,  as  relating  to  points  of  general  importance,  may  here  be 
Re8pouBibnity  noticcd.     In  one  of  these  his  Lordship  deals  with  the  argument 
tnuteTtellted^  ^^^  ^6  responsibility  of  a  gratuitous  trustee  ought  to  be  tested  by 
^j^average  reference  not  to  an  average  standard,  but  to  the  d^ee  of  care  and 
prudence  which  he  uses  in  the  management  of  his  own  private 
affairs.    This,  according  to  Lord  Watson's  opinion,  is  a  rule  which 
it  would  be  inconvenient,  or  rather  impossible,  to  apply  to  the 
decision  of  actual  cases ;  and,  comparing  the  dicta  of  Lord  Stair  with 
reference  to  diligence  prestable  in  the  cases  of  special  and  of 
general  or  indeterminate  mandates,  it  is   there  pointed  out  that 
the  rule,  twice  laid  down  by  that  great  lawyer  as  applicable  to  the 
latter  case  (i.  12, 9,  and  15),  is  that  the  mandator  "  must  necessarily 
Not  a  pro-       do  what  is  best  secundum  arbUrium  boni  viri,  and  must  do  the  like 
trustee  thiS  he  ^^  ^^  indeterminate  mandates."    The  other  observation  relates  to 
acted  ou  advice  the  defence  which  was   founded  on   the  alleged   fact   that  the 

Oi  affeiit  who  \a 

also  agent  for    trustccs  actcd  ou  the  advicc  of  their  law-agent,  who  it  appeared 
t  e  wrrower.    ^^  ^^  ^^  agent  for  the  borrower.     Observing  that  the  existence 

of  the  double  agency  was  well  known  to  the  trustees,  Lord  Watson 
continued :  "  I  have  always  held  that  in  the  conduct  of  his  own 
affairs  a  man  may,  if  he  chooses,  trust  to  the  advice  of  an  agent  in 
that  position,  and  if  anything  goes  wrong,  sibi  impulet,  but  I  am 
very  clearly  of  opinion  that  no  one  clothed  with  a  fiduciary 
character  is  justified  in  perilling  the  interest  of  the  cestnis  que  trust 
upon  such  partial  advice."  * 
Ca»e  of  a  loan  2176.  In  Rdt  V.  Medc?  the  claim  was  at  the  instance  of  children 
of  a  buiidiug*^  ^^^  ^^^  *'^®  ^^^  uudcr  a  marriage-contract  trust,  and  the  facts 
speculation.  aiB  thus  Summarised  by  the  reporter : — It  appeared  from  the 
proof  that  the  buildings,  which  were  in  Glasgow,  were  of  the 
nature  of  a  speculation  in  the  particular  locality,  and  that  the 
speculation  wholly  failed.  The  proposal  for  the  loan  was  (along 
with  others)  placed  before  the  trustees  at  a  meeting  where  the 
spouses  were  present,  and  with  it  a  valuation  by  an  architect, 
which  had  been  obtained  by  the  borrower.     This  valuation  showed 

1  Knox  V.  Mackinnon,  7  Aug.  1888,  >  15  R.  (H.L.)  87. 

15  R.   (H.L.)  83,  affirEDing  14   R.  22.  ^  Rm  ▼.   Metk,   8  Aug.  1889,  16  K. 

See  also  among  the  older  caaeB  Murray  v.  (H.L.)  SI,  revening  the  decision  by  a 

Murray^  1888,  11  Sb.  663  ;  Accountant  majority  of  a  Court  of  seven  Judges,  15 

of  CouH  V.  Fongth,  1853, 15  D.  845.  R.  1088. 


PERSONAL  AND   BflXED  ESTATES.  1169 

an  ample  margin  on  the  estimated  value  of  the  buildings  when  chapter  Lxn. 
completed.  The  trustees  obtained  no  separate  valuation,  nor  did 
their  law-agent  suggest  the  propriety  of  obtaining  one.  The  loan 
was  agreed  to  at  the  meetings  at  which  it  was  placed  before  the 
trustees.  The  judgment  of  the  House  of  Lords,  which  was  adverse 
to  the  trustee,  was  delivered  by  Lord  Herschell,  who,  after  an 
elaborate  review  of  the  facts  and  the  legal  authorities  bearing  on 
the  questions  raised  in  argument,  thus  summed  up  the  case  upon 
n^Iigence : — "  The  Lord  President,  who  took  the  view  most 
favourable  to  him  (the  defender.  Meek),  used  the  following 
language  with  reference  to  the  security  taken  :  '  The  failure  of  the 
security  arose  from  this,  that  the  erection  of  buildings  of  the 
character  of  those  which  were  erected  in  this  locality — that  is,  in 
the  Qallowgate  of  Glasgow — was  in  itself  a  very  great  risk,  and  an 
experiment,  and  turned  out  to  be  an  entirely  unsuccessful  experi- 
ment' The  defender  "  (Lord  Herschell  continued)  "  not  only 
advanced  money  upon  such  a  security,  but  he  obtained  no  inde- 
pendent opinion  as  to  the  value  of  the  property,  the  rental  which  it 
was  likely  to  yield,  or  the  prospects  of  speedily  obtaining  tenants. 
He  was  content  to  rely  exclusively  on  the  lump  valuation  of  the 
borrower's  architect,  obtained  for  the  purposes  of  the  loan.  To 
hold  that  a  trustee  who  thus  acted  had  discharged  his  duty,  and  was 
under  no  liability  if  the  security  proved  worthless,  would,  I  think, 
be  highly  dangerous."  Eef erring  to  the  case  of  Knox  v.  MadcinTWii,  Diligence  pres- 
last  cit^,  and  to  the  English  case  of  Whitdey  v.  Learoyd}  his  man^ofordi-* 
Lordship  disaffirmed  the  proposition  that  the  degree  of  prudence  ^^ij*'^^®"/^ 
or  diligence  exigible  from  a  trustee  is  that  which  he  actually  in  the  inanage- 

. -i  ^       *   i_  •  1.      •  1  ment  of  his 

possesses  or  uses  m  the  management  of  his  own  business,  and  own  affairs. 
said :  ''  These  cases  establish  that  the  law  in  both  countries  requires 
of  a  trustee  the  same  degree  of  diligence  that  a  man  of  ordinary 
prudence  would  exercise  in  the  management  of  his  own  affairs."  ^ 
Having  regard  to  the  fact  that  the  spouses  had  approved  of  the 
loan,  it  was  held  that  no  order  ought  to  be  made  in  the  case  from 
which  Mr.  or  Mi's.  Eae  could  derive  any  benefit,  and  the  case  was 
remitted  with  directions  to  ordain  the  respondent  to  pay  a  sum  to 
a  judicial  factor  to  be  applied  as  there  directed.  The  terms  of  the 
judgment  will  doubtless  be  followed  in  similar  cases,  should  such 
occur,  which,  in  view  of  the  rule  now  established  by  Statute,  is  not 
probabla' 

1   WkUdey  v.  Learoyd^  1  Aug.  1887)  '  On  the  question  of  the  admissibility 

Ii.B.  12,  App.  Ca.  727.  of  an  investment  made  on  the  secnrity  of 

'  16  R.  (H.L.)  88.     See  also  the  tm-  nnfinished  buildings,  compare  the  deotsion 

portant  case  of  Madean  v.  Soady*i  TVs.,  in  OuUd  v.  Olatgow  EdueaUonal  Endovh 

18S8,  15  R.  966 ;  and  Cfrdbbe  v.  Wkyte,  mentt  Board,  1887,  14  R.  944,  with  Lord 

1S91,  18  R.  1065.  Herschell's  observationa  in  another  case  : 
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2176.  The  following  are  the  provisions  of  the  Trusts  Act,  1891,^ 
regarding  investments  on  heritable  security ;  and  it  will  be  observed 
that  the  4th  section,  while  expressed  in  the  form  of  an  indemnity  to 
trustees  coniplyiiig  with  certain  rules,  is  inferentially  a  declaration 
of  personal  liability  in  case  of  their  non-observance.  The  influence 
of  the  three  House  of  Lords'  decisions  commented  on  is  observable 
in  this  enactment : — 

''  4.  (1.)  No  trustee  lending  money  upon  the  security  of  any 
property  shall  be  chargeable  with  breach  of  trust  by  reason  only  of 
the  proportion  borne  by  the  amount  of  the  loan  to  the  value  of 
such  property  at  the  time  when  the  loan  was  made,  provided  that 
it  shall  appear  to  the  Court  that  in  making  such  loan  the  trustee 
was  acting  upon  a  report  as  to  the  value  of  the  property  made  by  a 
person  whom  the  trustee  reasonably  believed  to  be  an  able  practical 
valuator  instructed  and  employed  .independently  of  any  owner  of 
the  property,  whether  such  valuator  carried  on  business  in  the 
locality  where  the  property  is  situated  or  elsewhere,  and  that  the 
amount  of  the  loan,  by  itself  or  in  combination  with  any  other  loan 
or  loans  upon  the  property,  ranking  prior  to  or  paripasgti  with  the 
loan  in  question,  does  not  exceed  two  equal  third  parts  of  the  value 
of  the  property  as  stated  in  such  report.  And  this  section  shall 
apply  to  a  loan  upon  any  property  on  which  the  trustee  can  law- 
fully lend. 

"  (2.)  This  section  shall  apply  to  transfers  of  existing  securities 
as  well  as  to  new  securities,  and  in  its  application  to  a  partial 
transfer  of  an  existing  security,  the  expression  '  the  amount  of  the 
loan '  shall  include  the  amount  of  any  other  loan  or  loans  upon  the 
property,  ranking  prior  to  or  pari  passu  with  the  loan  in  question. 
This  section  shall  also  apply  to  investments  made  as  well  before  as 
after  the  passing  of  this  Act,  except  where  a  reference  or  judicial 
proceeding  shaU  be  pending  with  reference  thereto  at  the  passing 
of  this  Act 

"  5.  (1.)  Where  a  trustee  shaU  have  improperly  advanced  trust 
money  on  a  heritable  security,  which  would  at  the  time  of  the 
investment  have  been  a  proper  investment  in  all  respects,  for 
a  less  sum  than  was  actually  advanced  thereon,  the  security  shall 
be  deemed  an  authorised  investment  for  such  less  sum,  and  the 
trustee  shall  only  be  liable  to  make  good  the  sum  advanced  in 
excess  thereof,  with  interest 

'*  (2.)  This  section  shall  apply  to  investments  made  as  well 
before  as  after  the  passing  of  this  Act,  unless  a  reference  or  judicial 

**  I  do  not  think  that  the  mere  fact  that      for  their  oompIetioD,"— J2a«  ▼.  Meek^  8 
the  new  buildingB  were  unfinished  would      Aug.  1889,  IS  R.  (H.L.)  84. 
be  material,  if  due  eeonrity  were  taken  ^  54  and  65  Viot,  capw  44. 
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proceeding  shall  be  pending  with  refeience  thereto  at  the  passing  qhaitoiliil 
of  this  Act. 

"  6.  (1.)  Where  a  trustee  shall  have  committed  a  breach  of  trust  Power  of  Court 

..■!_.,...  .  .,1     •■■  .   >  ...  •       to  make  orders 

at  the  instigation  or  request,  or  with  the  consent  in  writing,  of  a  in  cases  of 
beneficiary,  the  Court  may,  if  it  shall  think  fit,  and  notwithstanding  ^^^  °' 
that  the  beneficiary  maybe  a  married  woman  entitled  for  her  separat? 
use,  whether  she  has  or  has  not  powers  of  disposal  or  alienation, 
make  such  order  as  to  the  Court  shall  seem  just  for  applying  all  or 
any  part  of  the  interest  of  the  beneficiary  in  the  trust-estate,  by 
way  of  indemnity  to  the  trustee  or  person  claiming  through  him. 

"  (2.)  This  section  shall  apply  to  breaches  of  trust  committed 
as  well  before  as  after  the  passing  of  this  Act,  except  where  a 
reference  or  judicial  proceeding  shall  be  pending  with  reference 
thereto  at  the  passing  of  this  Act." 

2177.  A  power  to  lend  on  "  personal  security  "  entitles  the  Meaning  of  a 
trustees  to  place  the  money  on  deposit  with  a  bank,  or  (in  the  t^'moneyou 
opinion  of  the  writer)  with  a  company  in  good  credit  carrying  on  ^J^??;^ 
the  business  of  lending  on  security,  until  a  suitable  permanent 
investment  can  be  found.^     Such  a  power  is  certainly  not  an  autho- 
rity to  give  accommodation  to  a  favoured  beneficiary  by  lending 

him  the  money  on  insuCBcient  security.  In  Knox  v.  Macfdnnon 
the  trust.ees  were  empowered  to  lend  the  trust-funds  "on  such 
securities,  heritable  or  personal,  as  they  may  think  proper." 
They  lent  a  large  sum  of  money  to  one  of  the  truster's  sons  on 
insufiicient  security,  and  the  opinion  of  the  House  of  Lords  on 
this  point  in  the  case  was  thus  expressed  :  ''  A  power  to  lend  on  Definition  in 
personal  security  has  been  held  in  Scotland  to  include  lending  on  the^oui^of 
personal  credit,  but  it  must  be  kept  in  view  that  in  requiring  some  ^"^• 
kind  of  security  to  be  taken,  it  was  the  plain  object  of  the  truster 
to  preserve  intact  the  capital  of  the  trust-estate  for  the  benefit  of 
the  persons  ultimately  entitled  to  it.  It  appears  to  me  that  the 
authority  to  invest,  which  he  gives  for  that  obvious  purpose  and  no 
other,  cannot  be  construed  as  a  license  to  his  trustees  to  take  a 
worse  instead  of  a  better  security, — that  is  to  say,  to  accept  a  bare 
personal  obligation  so  long  as  it  is  possible  for  them  to  obtain  a 
pledge  of  heritable  or  moveable  property.  The  power  to  lend 
money  on  personal  credit  may  prove  very  useful  to  trustees  who 
are  in  search  of  a  permanent  investment,  but  trustees  who  make  a 
permanent  investment  on  that  footing  must,  in  my  opinion,  if  any 
loss  results  fi*om  it,  justify  their  action  by  showing  that  no  safer 
investment  was  open  to  them/'  ^ 

2178.  Sometimes  a  truster  prescribes  the  kind  of  personal  pro- 

1  HUchie  V.  RUehi^B  TVs.,  1888, 16  R.  >  15  R.  (H.L.)  86,  per  Lord  Watson. 
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perty  or  securitj  which  he  recommends  to  his  trustees  for  iDvest- 
ment.  In  such  cases  the  power  is  not  to  be  extended  analogically. 
A  power  to  invest  trust-funds  in  the  ''stock  of  any  chartered 
bank  "  was  held  not  to  be  an  authority  for  the  purchase  of  stock  of 
the  City  of  Glasgow  Bank,  a  company  incorporated  under  the  Com- 
panies Act  of  1862.^  It  may  here  be  noted  that  the  assent  of 
beneficiaries  to  an  unauthorised  investment,  while  it  protects  the 
trustee  against  claims  at  their  instance,  does  not  amount  to  an 
agreement  by  the  beneficiaries  to  indemnify  the  trustee  against  calls 
which  may  be  made  upon  him  as  a  contributory.^  So  a  power  to 
continue  the  truster's  investments  does  not  entitle  the  trustees  to 
take  equivalent  stock  in  a  "  reconstructed  "  company.^  The  effect  of 
a  power  to  continue  the  investments  which  the  truster  had  made 
was  considered  in  a  special  case,  where  the  Lord  Justice>Clerk 
(Kingsburgh)  said:  "The  intention  of  the  truster  was  that  his 
trustees  should  continue  to  hold  such  shares  in  public  companies 
as  he  himself  held  at  his  deatL  But  the  right  to  do  so  in  no  way 
affects  their  duty  to  look  closely  after  these  investments,  and  to 
make  sure  for  themselves  that  they  are  reasonably  safa"^  A 
power  to  invest  on  **  real  "  security  has  been  held  to  include  the  case 
of  a  railway  mortgage.*  Where  trustees  were  directed  "  to  lay  out 
a  sufficient  sum  on  good  security,"  for  the  purpose  of  providing  a 
liferent  annuity  of  £40  a  year  to  the  testator's  widow,  the  capital 
to  go  to  the  children,  it  was  held  that  the  widow  was  not  bound  to 
accept  a  bond  of  annuity  heritably  secured,  but  was  entitled  to 
insist  that  a  capital  sum  yielding  £40  of  annual  interest  should  be 
set  apart  for  her  benefit.® 

2179.  The  writer's  view  of  the  state  of  the  law  with  reference 
to  clauses  empoweriug  trustees  to  lend  on  personal  security  was 
thus  expressed  in  the  preceding  edition  of  this  book: — Where 
tmstees  are  empowered  to  invest  the  trust-funds  on  personal 
security,  it  has  been  said  that  they  may  lend  on  the  security  of  a 
personal  bond,  and  that  they  will  not  be  liable  for  the  insolvency 
of  the  debtor,  if  he  were  considered  to  be  of  good  credit  at  the 
time  of  entering  into  the  transaction.^  We  doubt  the  soundness 
of  this  opinion.  Personal  security,  we  think,  means  the  secarity 
of  personal  property ;  and  not  that  of  a  personal  obh'gation,  as  a 


1  Sanders  v.  Sanders*  Tr$,,  1879,  7  R. 
157. 

^  City  of  QUugow  Bank  v.  Parhhurtt, 
1880,  7  R.  749.  Compare  Robinson  v. 
Fraser^s  Tr$,y  1880,  7  B.  694. 

s  Thomaofi*s  Trs.  v.  Thomson,  1889, 
16  R.  517. 


^  Sp.  (X  Thomson^s  Trs  ,  1890,  •  18 
R.  24. 

•  BrtaU^jfy.  Brantbtfs  Trs.,  1887,  14 
R  807. 

<  WilMm  ▼.  Beveridge,  1833,  U  Sh. 
843. 

^  Per  Lord  Moncreiff  in  Sdon  r. 
Datoson,  4  D.  828. 
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bond  or  a  bill.^    It  would  seem  that  trnstees  empowered  to  lend  chapter  lxu. 
on  personal  security  are  not  liable  for  loss  upon  a  postponed  heri- 
table bond,  fortified  by  a  collateral  security  in  the  shape  of  a  policy 
of  insurance.^    But  they  may  not  lend  on  the  life  interest  of  an 
heir  of  entail  similarly  secured.^    Pending  the  issue  of  a  litigation  investment 
as  to  the  disposal  of  trust  property,  trustees  are  not  necessarily  ^'^'*'*^^  ^*- 
bound  to  invest  it;  nor  will  they  be  liable  in  penal  interest  for 
neglecting  to  do  so,  if  they  have  acted  in  good  faith.*    A  legacy  to  Money  be- 
minor  children,  when  no  provision  is  made  for  a  continuing  trust,  m^r  may  be 
may  be  paid  over  to  the  father  as  administrator-in-law ;  but  if  the  J^a^minSSa?' 
trustees  have  reason  to  believe  that  he  is  in  embarrassed  circum-  tor-in-iaw. 
stances,  they  ought  to  exact  caution.    Where  this  precaution  was 
taken,  the  Court  refused  to  enforce  a  claim  for  repetition  at  the 
instance  of  the  minor  beneficiary.^     If,  on  the  other  hand,  the 
trustees  are  required  to  invest  a  sum  for  the  benefit  of  one  legatee 
in  liferent  and  of  another  in  fee,  in  terms  which  vest  an  immediate 
interest  in  the  beneficiaries,  they  sufficiently  discharge  their  duty 
by  investing  the  fund  on  good  heritable  security  in  the  name  of 
the  parties  for  their  respective  interests,  and  are  not  bound  to  see 
to  the  application  or  the  subsequent  disposal  of  the  fund.^ 

2180.  There  is  a  material  difference  in  the  responsibility  of  a  Trustees  have 
trustee  who  invests  trust  money  in  trade  or  in  the  purchase  of  JolpK 
stock,  and  that  of  a  trustee,  factor,  or  tutor  who  merely  delays  the  IS*^?***??/^ 
realisation  of  the  stocks  or  assets  in  business  which  were  left  by  the  stocks  or  assets 
testator  or  ancestor.     Some  discretion  must  be  allowed  to  a  trustee  in  "^  ^^mess. 
choosing  the  time  for  realisation,  so  as  to  avoid  preventible  loss  to 
the  estate.     In  the  case  of  the  Ac€<mntant  of  Court  v.  Baird'^  the 
question  before  the  Court  was,  whether  a  tutor-at-law  was  bound 
to  make  immediate  consignation  of  the  value  of-  stock  of  a  bankrupt 
company  in  which  the  defunct  had  invested,  the  ground  of  the 
alleged  liability  being  the  trustee's  negligence  in  not  immediately 
selling  out.    The  Court  held  that  this  was  a  discretionary  matter, 
depending  upon  circumstances,  which  in  that  case  were  not  ascer- 
tained.   "  But,"  said  Lord  Deas,  "  it  is  a  very  diflFerent  question,  and 


1  Bon  v.  AUtviCB  Tn^  1850, 13  D.  44  ; 
Langtton  v.  OUtvatU,  6.  Coop.  33 ;  Boss 
▼.  GotUall,  1  T.  &  G.  Ch.  Oa.  617. 

'  Graham  v.  ffutUer^s  Trt,,  4  Mar. 
1831,  9  Sh.  548. 

'  Bon-Aceord  Intwra/nee  Co,  v.  SoiUer't 
Tr$.,  11  Dec.  1850,  13  D.  295. 

«  Fortvn^B  Tr$,  v.  Cfiaiea,  16  Nov. 
1839,  2  D.  59;  Douglas  v.  DougUu*  Trs,, 
7  June  1867,  5  Macph.  827/ 

'  SUveMon's  Trs,  v.  Ihmbreek,  11 
Peb.  1861,  4  liaoq.  86,  affinning  19  D. 
VOL.  n. 


462;  Oovan  v.  Rithardson,  1683,  M. 
16,263 ;  and  see  WUkie,  1688,  M.  16,311  ; 
Graham  v.  Duff,  1794,  M.  16,883; 
Johnstone  V.  Wilson,  11  July  1822,  1  Sh. 
558,  N.£.  510.  But  trustees  of  a  oon- 
tinuing  trust  are  not  bound  to  pay  to  a 
g^iardian, — Monerieff  v.  Usher,  15  Nov. 
1861,  24  D.  49. 

'  Graham  v.  KUgowr,  5  March  1829, 
7  Sh.  543. 

^  Aceoiwnta/ntofOowrt'r,Baird,2QSjxD» 
1858,  20  D.  1176. 
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cHAFTBRLzn.  tams  on  yerj  different  grounds,  whether  the  tutor  is  liable  for 
allowing  such  investments  made  by  the  deceased  to  remain  un- 
changed, and  whether  he  would  be  liable  had  he  made  them  himselt 
In  the  latter  case  the  presumption  would  be  against  him."  ^    In  a 
similar  case  the  Court  refused  to  approve  of  the  accounts  of  a 
judicial  factor  who  had  invested  in  railway  securities ;  and  in  a 
subsequent  petition,  setting  forth  that  the  funds  had  since  been 
invested  in  heritable  security,  they  refused  to  allow  the  factor  to 
take  credit  for  the  expenses  of  the  first  application.^ 
Tnutee  iDvest-       2181.  If  a  trustee  invests  the  money  of  his  constituent  in  trade, 
moD^y intride ^^^^^^  ^7  landing  it  at  interest  or  for  a  share  of  the  profits,  there 
is  accountable  can  be  uo  doubt  that  he  is  liable  as  for  a  breach  of  trust ;  and  the 
and  liaSrfor*  liability  secms  to  be  the  same  where  the  money  is  left  in  the  bnsi- 
losses.  j^gg3  jj^  which  the  truster  had  placed  it,  unless  the  trustee  is 

authorised  to  continue  the  investment.    It  is  here  assumed  that 
the  money  is  left  as  a  permanent  investment ;  for,  as  was  observed 
in  considering  the  subject  of  realisation,  the  trustee  will  not  be 
responsible  for  loss  in  consequence  of  an  unexpected  failure  prior 
to  the  time  at  which  he  might  be  reasonably  expected  to  inform 
himself  as  to  the  state  of  the  truster^s  funds,  and  to  take  measures 
for  reducing  them  into  possession.     Where  trustees  are  personally 
interested  in  the  concern  in  which  trust-funds  have  been  allowed 
to  remain,  their  position  is  certainly  an  undesirable  one  from  the 
point  of  view  of  self-interest,  because,  if  the  capital  is  lost,  they 
will  be  required  to  replace  it,  while,  if  profit  is  made  by  the  employ- 
ment of  the  trust- funds,  this  is  held  to  be  the  property  of  the  bene- 
ficiary.'   The  investment  of    trust  money  in   the   stock  of  an 
incorporated  company  is  undistinguishable  in  principle  from  an 
investment  in  trade.     In  a  case  of  an  unauthorised  but  successful 
investment  of  trust  money  in  bank  stock,  the  trustees  were  ordained 
to  sell  the  stock,  and  to  treat  the  investment  as  capital,  investing 
the  whole  in  safe  securities.* 
Mode  of  ascer-        2182.  According  to  the  final  judgment  in  the  case  of  Laird f 
^re^^ners  ^^  ^^^^  ^^^^  ^  ^^  *  reasonable  limitation  of  the  liability  of  the 
who  are  not      trustee  that  he  should  not  be  called  on  to  account  for  profits  paid 

trustees  are  ▼    i  -■       i  -■    .  i    i  « 

interested.  to  partners  who  were  not  trustees.  It  has  also  been  laid  down  that 
trustees  who  were  not  partners  in  the  business  in  which  the  trust 
money  was  invested  were  not  accountable  for  profits  with  which 
they  had  no  concern,  but  were  only  liable  to  replace  the  capital  with 

1  20  D.  1184.  984 ;  Ooehrane  v.   Black,   1855,  17  P. 

s  Morrison  Petr.,  5  Deo.  1856, 19  D.  821  ;  1857,  19  D.  1019. 

132,  raportod  in  the  first  stage  w  A,  B.  *  Chant  v.  AuSte,  1869,  S  Macph.  77. 

Petr.,  29  Jane  1854,  16  D.  1004.  ^  Laird  v.  laird,  1858,  20  D.  972. 

'  laird  v,  laird^  26  June  1855, 17  P. 
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interest.*    "  A  trustee,"  said  Lord  Colonsay,  "  cannot  justifiably  ohaptbr  lxh. 
embark  the  trust-funds  in  trade,  even  though  he  be  not  expressly 
prohibited  by  the  trust-deed,  and  though  he  may  intend  the  benefit 
to  accrue  to  the  beneficiarie&     If,  therefore,  he  does  so — ^if  he  does 
what  by  law  he  was  not  entitled  to  do,  and  the  funds  are  in  conse- 
quence lost,  he  mu8t  bear  the  loss ;  but  if  there  is  any  gain,  the 
gain  will  belong,  not  to  the  trustee,  but  to  the  beneficiary  whose 
funds  were  so  employed.    It  cannot  be  doubted  that  he  must  re- 
place them  if  lost,  as  his  proceedings  were  unauthorised  by  law.    I 
think  it  not  less  clear  that  he  cannot  make  gain  to  himself  by 
using  for  his  own  behalf  the  funds  of  the  trust  committed  to  his 
care.    The  law  will  even  presume  that  the  trustee  intended  that 
the  profits  should  go  to  the  beneficiary,  rather  than  presume  that 
he  intended  his  own  aggrandisement  at  the  risk  or  expense  of  the 
beneficiary."  *    With  regard  to  the  liability  of  the  co-trustees  not  Co-trustees  not 
in  the  business,  his  Lordship  observed  that,  though  they  had  made  Se  lilbiTfor*^ 
no  profits  themselves,  and  were  not  in  the  circumstances  liable  for  ^^***^- 
those  which  fell  to  the  share  of  their  colleague,  they  might  be 
liable  for  letting  funds  Ue  at  a  risk,  and  would  be  bound  to  make 
up  any  loss  thence  arising,  with  interest.^ 

2183.  The  lending  trust  money  to  a  beneficiary  on  his  receipt  Cases  of  Ua- . 
or  obligation  to  repay  it  is  of  course  a  breach  of  duty  on  the  part  of  ?romyving  *°^ 

a  trustee  who  makes  the  loan  or  assents  to  it,  and  the  same  view  accommoda- 
tion to  a 

must  be  taken  of  cases  where  money  in  excess  of  what  is  required  beneficiary. 
for  immediate  disbursements  is  entrusted  to  a  co-trustee,  agent,  or 
factor.  In  such  cases  trustees  who  assent  to  the  breach  of  trust, 
or  who  by  their  negligence  contribute  to  it,  are  responsible 
to  the  beneficiaries  for  the  loss,  inclusive  of  interest,  which  may 
result  from  the  insolvency  of  the  debtor.*  In  a  case  where  trus- 
tees who  were  law-agents  had  uplifted  a  portion  of  the  trust-funds, 
and  had  applied  them  as  a  temporary  accommodation  to  one  of  their 
clients,  to  enable  him  to  defray  the  expense  of  carrying  on  a 
litigation,  an  application  was  made  to  the  Court  for  their  removal ; 
and  although  the  relief  sought  was  rendered  unnecessary  by  the 
resignation  of  the  trustees,  they  were  found  liable  in  the  expenses 
of  the  application,  on  the  ground  that  it  was  occasioned  by  their 
fault.^  In  another  case,  the  trustees  under  a  contract  of  marriage, 
who  were  empowered  to  lend  on  personal  security,  having  lent  the 

1  See  also  Grohcm  ▼.  Keble,  10  Nov.       v.  Anuoi'  Exrs.,  24  June  1835,  18  Sh. 

1818,  2  Dow,  17,  6  Pat  616.  978.     See  Murray  v.   Borthvnek*9  Trs.. 

>  20  D.  980.  1797,  M.  3287,  and  cases  referred  to  in 

>  20  D.  982.  the  last  section. 

«  Enk.  3,   3,    84;    and  see  8ym    v.  ^  Hwyy,  Binny,  10  Jan.  1861,  28  D. 

Cfhafie$,  IS  May  1880,  8  Sh.  741  ;  Grieve      694. 
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trust  money  to  the  husband  on  his  acceptance,  were  held  liable, 
after  the  husband's  bankruptcy,  to  replace  the  amount.^ 

2184.  It  has  been  decided  that  the  directors  of  an  incorporated 
company  cannot  lawfully  invest  their  funds  in  the  purchase  of 
shares  in  other  companies,  not  only  because  the  powers  of  the 
directors  are  limited  by  the  charter  or  act  of  incorporation,  but 
also  on  the  principle  that  the  directors  are  trustees  for  the  share- 
holders.^ 

2186.  In  the  administration  of  English  trusts  by  the  Court  of 
Chancery  the  rule  has  been  laid  down,  that  if  a  testator  gives  the 
residue  of  his  personal  estate,'  or  the  interest  of  liis  property,^  to 
several  persons  in  succession,  and  the  subject  of  the  bequest  is  of  a 
*'  wasting  "  nature,  as  leaseholds,  annuities,  &c.,  it  will  be  the  duty 
of  the  trustees  to  realise,  and  thereafter  to  invest  the  proceeds  in 
the  funds,  in  order  that  the  estate  may  assume  a  permanent  form, 
and  so  be  capable  of  succession.  But  the  presumption  of  an 
intention  to  convert,  which  is  the  foundation  of  the  duty  refeired 
to,  may  be  overcome  by  expressions  indicating  that  the  subject  is 
to  be  enjoyed  specifically.^  In  the  case  of  a  direction  to  invest  the 
amount  in  Government  securities,  the  trustees  will  be  bound  to 
purchase  a  quantity  of  stock  equal  to  what  the  legacy  would  have 
purchased  at  the  death  of  the  testator.  This  has  been  held  to  be 
a  general  rule,  notwithstanding  that  a  change  may  have  taken 
place  in  the  value  of  the  public  securities  before  the  trustees  were 
in  a  position  to  make  the  investment.^ 

2186.  It  is  a  common  provision  in  antenuptial  contracts  which 
create  obligations  intended  to  take  effect  during  the  continuance 
of  the  marriage,  that  the  trustees  therein  appointed  shall  be  entitled 
to  enforce  the  obligations  of  the  parties  by  execution.  The  duties  of 
trustees  for  execution  are  of  a  very  delicate  nature ;  and  the  Court 
will  not  exact  the  same  degree  of  diligence  from  trustees  who  are 
merely  charged  with  a  general  duty  of  protection  of  the  interests 
created  by  marriage  settlements,  that  would  be  required  and  is 
incumbent  on  trustees  in  relation  to  the  management  of  property 


^  Jtoss  V.  Atlanta  Trs.,  and  Knox  v. 
Machinnon,  supra. 

*  B<dfour*8  Tri,  v.  Edinr,  and  Northern 
Bailtoay  Co.,  8  June  1848,  10  D.  1240 ; 
Caledonian^  d:c.  Railway  Co,  v.  Mags,  of 
Hdeneburgh,  19  June  1856,  2  Macq.  891. 
See  p.  405,  per  the  Lord  ChanoeUor. 

'  Hoive  V.  E,  of  Dartmouth,  7  Vee. 
137,  and  cases  there  dted  ;  Liohfidd  ▼. 
Baker,  2  Beav.  481 ;  Craxoity  v.  Cratoley, 
7  Sim.  427  ;  Sutherland  v.  Cooke,  1  Coll. 
498  ;  JohnKm  v.  Johnwn,  2  Coll.  441, 


*  Peams  v.  Yowng,  9  Vee.  549 ;  Beim 
V.  Dixon,  10  Sim.  6S6 ;  Houae  v.  Woy, 
12  Jur.  959  ;  Oahes  v.  Straehey,  IS  Sim. 
414. 

"  Vincent  y,  Newcombe,  Younge,  599 ; 
Lord  V.  Godfrey,  4  Mad.  456.  See  Lewin 
on  Trusts,  9th  ed.  p.  318. 

^  Horijburgh  ▼.  Honhwrgh,  1  March 
1848, 10  D.  824 ;  see  PoOexfen  v.  Stewart, 
14  July  1841,  3  D.  1215  ;  Pet  Govenon 
of  Cauvin*8  ffotpital,  29  Jan.  1842,  4  D. 
657. 
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of  which  they  are  actually  let  into  the  possession.^    The  cases  of  ohaftbrlxh. 

Stark  ^  and  Mmr  v.  Mackersy^  may  be  consulted  on  the  subject 

of  the  obligations  of  trustees  for  execution.     In  the  latter  case  a 

policy  of  assurance  had  been  effected,  in  pursuance  of  an  obligation 

to  that  effect  contained  in  the  antenuptial  contract  of  the  assured, 

but  was  surrendered  in  consequence  of  the  marriage  having  been 

dissolved  without  issue  surviving.     The  trustee  thereupon  charged 

the  holder,  a  lady,  to  take  out  a  new  policy,  but  the  Court  did  not 

give  much  encouragement  to  this  proceeding,  and  allowed  a  note  of 

suspension  to  be  passed  without  caution. 

2187.  It  may  be  added  that,  with  respect  to  the  measure  of  Measure  of 
damages  from  insecure  investments  resulting  in  loss,  the  rule  in  casesofwroug- 
England  is,  that  cestuis  que  trust  may  elect  to  charge  the  trustees  otV^^™? "^^ 
with  the  amount  of  the  money,  or  with  the  amount  of  Three  per  *rust. 
Cent.  Consols  which  they  might  have  purchased  with  the  money, 
unless  where  they  have  been  authorised  to  invest  either  in  Govern- 
ment or  real  securities,  in  which  case  the  trustees  are  answerable 
only  for  the  principal  money  and  interest.*  And  it  was  decided  in 
a  Scottish  case,  involving  property  to  a  considerable  amount,  that 
trustees  were  liable,  in  consequence  of  refusing  to  invest  in  the 
Government  funds  upon  the  requisition  of  all  the  beneficiaries,  to 
pay  a  sum  equal  to  what  would  have  been  gained  in  consequence 
of  the  rise  of  stocks  in  the  interval.^  And  on  the  same  principle, 
where  a  trustee  had  been  directed  to  secure  a  legacy  of  £500  by 
investment  in  American  stocks,  and  the  money  was  lost  in  conse- 
quence of  the  trustee  having  allowed  the  money  to  remain  in  the 
hands  of  the  factor,  who  died  insolvent,  the  Court  found  that  the 
trustee  was  bound  to  purchase  such  sum  of  American  stock  as 
might  have  been  purchased  for  £500  sterling  within  a  reasonable 
time  after  the  death  of  the  testatrix  ;  and  also  to  pay  to  the  pursuer 
a  sum  equal  to  the  interests  or  dividend  that  would  have  accrued 
in  time  past  upon  such  stock.®  But  the  value  of  the  fund  itself, 
with  the  addition  of  legal  interest,  has  been  more  usually  taken  as 
the  measure  of  damages.^ 

1  In  Bo§$   V.    AOan'i  Tra.,    13  Nov.  »  Uorriaon  v.  MiOer,  9  Feb.  1827,  5 

1850,  18  D.  44,  marriage-oontract  trus-  Sh.  322,  N.E.  299. 

toeB    were  found  liable  to  the  wife  in  *  8ym  v.  ChaHes,  13  BCay  1830,  8  Sb. 

repayment  of  funds  wbicb  they  had  im-  741,  743. 

properly  advanced  to  the  husband ;  see  "  PoUefexen  v.  Stewart,  14  July  1841,  3 

(hbum  V.  Oabum,  1714,  M.  16,195.  D.  1215,  1234  ;  SeUmy,  Dawson,  18  Dec. 

>  Stark  V.  Moncreiff,  7  June  1838,  16  1841,  4  D.  313  ;  Anders&n  v.  SmaU,  12 

Sb.   1114  ;  BamiUon  v.  Bruee'a  Trs.,  20  Feb.  1833,  11  Sh.  382 ;  Biain  v.  Pater- 

May  1857,  19  D.  745  ton,   28  Jan.    1836,   14  Sh.    361,   374 ; 

*  Muir  V.  Mackerty,  21  Dec.  1853,  16  Wdiwood  v.  Ron,  23  June  1831,  9  Sh. 

D.  289.  790  ;  Gray  v.  Gray,  4  June  1835,  18  Sh. 

«  Robintim  v.  Rohimon,  1  De  6.  M.  ft  866. 
6.  256  ;  Lewin  on  Trusts,  9th  ed.  p.  870. 
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cHAFTBRLxn.        2188.  Ill  luaiiy  settlements  the  powers  of  investment  are  very 
ConstructioB  of  inaccurately  expressed.     In  practice  it  is  not  unusual  to  find  a 
powSre  in  reL-  general  discretionarj'  power  given  to  trustees ;  or  a  power  to  invest 
tion  to  invMt-  on  heritable  security,  and  "  on  such  other  securities  as  the  trustees 
shall  think  proper ; "  the  intention  being  obviously  to  extend  the 
powers  of  the  trustees  in  the  matter  of  investment.    It  is,  however, 
very  doubtful  whether  the  words  quoted  are  capable  of  receiving 
such  a  construction.     A  general  reference  of  the  duty  of  invest- 
ment to  the  trustees'  discretion  must  mean  a  discretion  to  be 
exercised  according  to  the  rules  of  law ;  and  securities  which  the 
trustees  shall  think  proper  must  be  restricted  to  the  class  of  securi- 
ties which  are  authorised  by  the  Legislature  and  the  practice  of  the 
Court,  if  such  securities  can  be  obtained. 
Trusts  Amend-       2189.  The  L^islature  has  from  time  to  time  enlarged  the  powers 
^.   ^ '        of  trustees  in  relation  to  investment,  and  at  the  present  date  such 
powers  are  regulated  by  the  3d  section  of  the  Trusts  Amendment 
(Scotland)  Act,  1884,  which  is  expressed  as  follows : — 
Powers  of  in-        "  3.  Trustees  under  any  trust  may,  unless  specially  prohibited 
^pSa."*"        ^y  ^^®  constitution  or  terms  of  the  trusty  invest  the  trust-funds— 

(a.)  In  the  purchase  of — 

1.  Any  of  the  Government  stocks,  public  funds,  or 
securities  of  the  United  Kingdom : 
''  2.  Stock  of  the  Bank  of  England : 
**  3.  Any  securities  the  interest  of  which  is  or  shall  be 

guaranteed  by  Parliament : 
''4.  Debenture  stock  of   railway  companies  in  Oreat 

Britain  incorporated  by  Act  of  Parliament : 
"  5.  Preference,  guaranteed,  lien,  annuity,  or  rent-charge 
stock,  the  dividend  on  which  is  not  contingent  on 
the  profits  of  the  year,  of  such  railway  companies 
in  Great  Britain  as  have  paid  a  dividend  on  their 
ordinary  stock  for  ten  years  immediately  preceding 
the  date  of  investment : 
"  6.  Stock  or  annuities  issued  by  any  municipal  corpora- 
tion in  Great  Britain,  which  annuities,  or  the  inte- 
rest or  dividend  upon  which  stock  are  secured  upon 
rates  or  taxes  levied  by  such  municipal  corporation 
under  the  authority  of  any  Act  of  Parliament : 
"  7.  East  India  stock,  stocks  or  other  public  funds  of  the 
government  of  any  colony  of  the  United  Kingdom, 
approved  by  the  Court  of  Session,  and  also  \iOW» 
or  documents  of  debt  of  any  such  gbvernment 
approved  as  aforesaid,  provided  such  stocks,  bond** 
or  others  are  not  payable  to  the  bearer : 
'^  8,  Feu-duties  or  ground-annuals. 
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"  (6.)  In  loans —  QHAPrmmi. 

"  9.  On  the  security  of  any  of  the  stocks,  funds,  or  other 
property  aforesaid : 
"  10.  On  real  or  heritable  security  in  Great  Britain  : 
''  11.  On  debentures  or  mortgages  of  railway  companies  in 

Great  Britain  incorporated  by  Act  of  Parliament : 
"  12.  On  bonds,  debentures,  or  mortgages  secured  on  rates 
or  taxes  levied  under  the  authority  of  any  Act  of 
Parliament,  by  municipal  corporations  in   Great 
Britain,    authorised    to    borrow  money  on    such 
security : 
"  13.  On  Indian  railway  stock,  debentures,  bonds,  or  mort- 
gages on  which  the  interest  is  permanently  guaran- 
teed by  the  Indian  Government  and  payable  in 
sterling  money  in  Great  Britain. 
''  Provided  that  the  trustees  shall  not  be  held  to  be  subject  as 
defendants  or  respondents  to  the  jurisdiction  of  any  of  Her 
Majesty's  Courts  of  Law  or  Equity  in  England  or  Ireland, 
either  as  trustees  or  personally,  in  any  suit  for  administra- 
tion of  the  trust  by  reason  of  their  having  invested  or  lent 
trust  funds  as  aforesaid ; 
and   section  five  of  the  Trusts  (Scotland)  Act,  1867,  is  hereby 
repealed."  ^ 

The  following  list  of  stocks  recently  approved  by  the  Court  is  List  of 

securities  lASb 

transcribed   from  the  last  printed  memorandum  issued   by  the  approved  by 
Accountant  of  Court :—  *'^  ^''^• 

1.  Dominion  of  Canada  4  per  cent,  stock,  redeemable  1904-8. 

2.  Dominion  of  Canada  3^  per  cent  stock,  redeemable  1909-34. 

3.  Dominion  of  Canada  3  per  cent,  stock,  redeemable  1938. 

4.  Cape  of  Good  Hope  4  per  cent,  stock,  redeemable  1917-23. 

5.  Cape  of  Good  Hope  3|  per  cent  stock,  redeemable  1929-49. 

6.  Natal  4  per  cent,  consolidated  stock,  inscribed  1937. 

7.  Natal  3^  per  cent,  inscribed  stock,  1914-39. 

8.  New  South  Wales  stocky  inscribed  1933. 

9.  New  South  Wales  3|  per  cent,  stock,  inscribed  1924. 

10.  New  2iealand  4  per  cent  consolidated  stock,  inscribed  1929. 

11.  New  Zealand  3^  per  cent,  consolidated  stock,  inscribed  1940. 

It  is  suggested  that  this  list  should  be  periodically  revised ; 
otherwise  it  would  be  better  to  leave  the  selection  of  investments 
to  the  discretion  of  the  trustees  making  the  investments,  acting 
under  responsibility  for  fault 

^  See  alao  84  and  86  Viot,  cap.  27,  empowering  trusteeB  in  certain  caaee  to 
invest  in  debenture  stock. 
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CHAPTER  LXIII. 

FOWEES   OF   TRUSTEES   XJNDER   THEIR   DEED   OF 
TRUST  AND  UNDER  THE  TRUSTS  ACTS. 

Distinction  2190.  The  powers  of  trustees  and  executors  are  either  such  as 

usuiU  or  im-     are  inherent  in  the  office,  termed  usual  or  ordinary  powers,  or  such 
trustees  and  °'  *^  ^^  Conferred  on  them  by  express  grant,  termed  special  powers, 
special  powers.  The  latter  are  in  some  cases  held  to  be  given  by  implication,  eg., 
in  the  case  of  an  authority  to  execute  a  special  purpose,  where  the 
powers  incident  to  the  fulfilment  of  the  trust  purpose  are  held  to 
be  implied  in  the  direction  or  authority  for  its  execution.     In  the 
law  of  powers  it  is  not  always  true  that  the  greater  includes  the 
less.     Thus,  in  the  case  of  trustees  for  a  public  undertaking  who 
had  acquired  lande,  and  who  proposed  to  limit  the  use  which  they 
should  make  of  the  lands  for  the  purpose  of  lessening  the  claims 
of  damage  to  adjacent  lands,  it  was  held  by  a  majority  of  the 
Court  that  the  trustees  could  not  thus  limit  the  powers  of  their 
successors,  and  this  judgment  was  affirmed  in  the  House  of  Lords.^ 
Powers  in  re-  2191.  The  fulfilment  of  the  truster's  antecedent  obligations  is, 

MvmeS  of^     of  course,  the  primary  purpose  of  a  testamentary  trust.    Irrespec- 
debts.  tive  of  any  special  direction,  it  is  apparent  that  every  trustee  has 

the  power  of  defraying  out  of  the  proceeds  of  the  trust-estate  all 
debts  and  charges  which  can  be  shown  to  affect  it,  agreeably  to  the 
maxim  that  a  trustee  may  voluntarily  do  everything  that  he 
might  be  compelled  to  do  by  action.'  Where  the  estate  appears 
to  be  sufficient,  he  may  lawfully  pay  primo  vetiienti;  and  if  he 
does  so,  acting  in  good  faith,  he  will  be  protected  although  the 
estate  should  ultimately  prove  insufficient.^  This  rule  will  not  of 
course  apply  to  trusts  constituted  for  the  benefit  of  creditors. 
Trustees,  like  executors,  are  not  bound  to  pay  except  upon  decree ; 
and,  where  there  is  reasonable  doubt  as  to  the  existence  of  the 
debt  or  the  sufficiency  of  the  funds,  it  will  be  their  duty  to  decline 
to  pay  except  under  judicial  authority,  leaving  the  debtor  to  con- 
stitute his  claim,  or  to  bring  an  action  of  distribution.  Among 
the  debts  which  a  trustee  is  bound  to  discharge  may  be  included 
the  obligation  to  aliment  the  truster's  family,  which  devolves  upon 

*  Ayr  Harbour  Trs,  v.   Onoald,  July      v.  Gardner,  1741,  M.  16,201 ;  AUton  ▼. 
23,  1888,  10  R.  85,  affirming  10  R.  472.        E,  of  Dundonald'a  7V«.,  1798,  M.  16,211 ; 

*  Lewin  on  Trusts,  9th  ed.  641.  Pagan  y.  Eaton,  17  June  1823, 2  Sh.  125, 
'  BeU's  Com.  7th  ed.  1,  37;  Banhen      X.E.  117.     See  $§  2165-2168. 
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the  trustees  as  his  legal  representatives.^    The  Court  has  even  cHArrsR  Lxm. 
granted  authority  to  trustees  to  make  payments  out  of  capital  for 
this  purpose.* 

2192.  For  the  management  of  a  trust-estate  of  any  considerable  Powers  inci- 
extent  it  will  be  necessary  to  retain  a  certain  sum  in  bank,  and  to  mana^ment  of 
operate  upon  the  account  for  the  purpose  of  obtaining  temporary  personal  estate, 
credit^  &c.    The  granting  of  bills  will  in  many  cases  be  a  necessary 

act  of  administration ;  and  in  the  course  of  winding  up  a  business, 
or  completing  arrangements  for  the  improvement  of  property,  it 
may  be  requisite  to  enter  into  contracts  with  third  parties.  Where 
trustees  are  empowered  to  carry  on  a  business  in  partnership  with 
others,  the  trustees  have  only  a  collective  vote  on  any  matter  as  to 
which  the  partnership  is  divided  in  opinion.^  The  miscellaneous 
class  of  duties  which  are  here  indicated,  and  which  vary  with  the 
nature  of  the  trust  purposes,  may  be  executed  competently  and 
with  propriety  by  trustees  invested  with  only  the  ordinary  powers 
implied  in  a  trust  conveyance.  Trustees  are  of  course  entitled 
to  grant  discharges  to  debtors  of  the  trust-estate  binding  their  con- 
stituents, and  they  may  also  on  receiving  payment  grant  such 
abatements  or  deductions  as  are  reasonable  and  usual.  A  specific 
direction — ^as,  for  example,  to  sell  lands,  and  to  accumulate  the 
profits  for  particular  purposes — implies  powers  commensurate  with 
the  direction.*  And  in  carrying  out  the  truster's  directions 
trustees  are  entitled  to  take  into  consideration  letters  or  memo- 
randa written  by  the  truster  on  the  subject  of  the  trust.^ 

2193.  Trustees  of  heritable  property  are  empowered,  by  neces-  Power  of  mak- 
sary  implication,  to  make  up  titles  to  the  estate.     Under  the  old  hentabu>^^*^ 
forms  of  conveyancing  this   was  a  matter  often  attended   with  ®®***®- 
difficulty,  and  one  which  gave  rise  to  legal  questions  connected 

with  sufiBciency  of  title.®  This  source  of  perplexity  has  been  in 
great  measure  removed  by  the  provisions  of  the  Titles  Acts  of 
1868  and  1874.  Trustees  named  in  a  deed  of  trust  may  now  make 
up  a  title  to  lands  and  heritages  by  way  of  notarial  instrument 
under  these  Statutes.  Trustees  appointed  by  the  Court  are 
judicial  managers,  and  may  make  use  of  the  powers  and  provisions 
of  the  Statutes  with  reference  to  such  officers. 

2194.  The  granting  of  leases  for  the  ordinary  period  of  duration, 

^  JUddeU  y.  Ridddl,  6  March  1802,  M.  «  Campbdl  v.  Campbell,  19  Nov.  1852, 

"Aliment,"  App.    No.    4;   M'Ewm  v.  15  D.  27 ;  and  see  Kitdoeh  Petr.,  17 

M'Ewen,  10  Feb.  1842,  4  D.  662 ;  Taylor  Dec.  1859,  22  D.  174. 

Petr.,  5  Feb.  1860,  11  March  1851,  18  *  MUne't  Trt.  v.  Cotoie,  26  Jan.  1853, 

D.  949.  15  D.  821. 

'  Taylor  Petr.,  supra,  ^  See  for  example  DwUop  v.  Crawford^ 

'  Beveridge  v.  Bevtridge,  Feb.  19, 1872,  26  BCay  1849,  11  D.  1062. 
10  Maoph.  (H.I1.)  1;  see  7  Macph.  1084. 
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CHAPTBB  Lim.  being  a  necessary  act  of  administration,  falls  within  the  ordinary 
Powers  htying  powers  of  trustees  charged  with  the  management  of  heritable 
mwuigei^n?**  estate,  but  a  lease  for  ninety-nine  years  is  an  alienation  of  the 
ofhenubie      subject,  and  where  sales  are  prohibited,  such  a  lease,  or  a  feu  or 
lease  in  perpetuity,  is  an  act  tUtra  vires}    Trustees  infeft  in  a 
superiority  are  held  to  have  power  to  enter  vassals.^    But  without 
a  special  power  trustees  would  not  be  entitled  to  let  the  property 
for  any  term  of  unusual  duration.'    On  this  point  the  decisions 
with  reference  to  the  powers  of  factors  are  instructive.     In  several 
cases  the  Court  has  authorised  judicial  factors  to  grant  mineral  leases 
for  somewhat  extended  period&^    By  the  Trusts  Act,  1867>  section 
2,  trustees  are  empowered  to  grant  leases  of  the  heritable  estate 
not  exceeding  twenty-one  years  for  agricultural  lands,  and  thirty- 
one  years  for  minerals,  and  to  remove  tenants.    Where  an  express 
power  of  leasing  is  conferred,  the  trust-deed  will  of  course  form 
the  measure  of  the  power,  whether  it  is  to  be  exercised  by  a 
trustee  or  by  a  judicial  factor  or  manager.^    A  trustee  infeft  in  an 
entailed  estate  in  trust  for  payment  of  debts  was  held  entitled  to 
cut  the  timber,  and  interdict  at  the  instance  of  adjudging  creditors 
was  refused.* 
Improvements.       2195.  Trustces  are  entitled  without  special  authority  to  com- 
IjuuISdV^^u  plete  improvements  undertaken  by  their  constituent    Accordingly, 
by  the  testator  jjj  jjj^g  ^^^^  ^f  Edmund  v.  BlaHcie^  tmstees  were  found  to  be 

or  truster.  ' 

entitled  to  take  credit  for  the  expense  of  drainage  operations, 
although  the  amount  was  somewhat  in  excess  of  the  sum  contem- 
plated by  the  truster.  But  the  most*  remarkable  case  of  implica- 
tion or  extension  of  a  power  of  this  description  is  the  case  of 
Brotchie,  which  is  thus  stated  by  the  reporter.  A  proprietor  com- 
menced the  erection  of  a  mansion-house  on  his  estate,  but  died 
when  the  walls  were  a  few  feet  high.  The  deceased's  settlement 
contained  a  direction  to  his  trustees  "  that  the  new  mansion-house 
which  I  am  about  to  erect  shall  be  kept  in  a  state  of  thorough 
repair    ...    at  the  expense  of  the  trust."    The  truster  further 


*  Petrie'i  2V«.  v.  Jtam$ay,  1868,  7 
Macph.  64.  See  Carttoright  v.  StiHing- 
Maxwellj  1882,  9  R.  1009.  As  to  the 
nature  of  a  right  of  occupation  given  to  a 
bene6ciary  through  trustees,  see  EUtott*8 
Trt.  V.  EUiott,  1898,  31  S.L.R.  36. 

3  Ker  V.  RusseU,  7  Dec.  1838, 1 D.  179. 

'  In  Evans  v.  Jackson,  8  Sim.  217,  the 
Vioe-Chancellor  of  England  (Shadwell) 
held  it  to  be  too  clear  for  argument  that  a 
tmstee  for  the  sale  of  heritable  property 
was  not  entitled  to  grant  a  lease  of  it, 
that  being  inconsistent  with  the  purpose 


of  immediate  distribution.  To  the  same 
effect  is  Sir  £.  Sugden's  decision  in  Keai- 
vng  y.  Keating,  LL  &  G.  133. 

*  See  Speira*  TuUyn  Petrs.,  11  July 
1848, 10  D.  1474  ;  WaddeU  Petr.,  19  Feb. 
1851, 18  D.  739. 

^  Proctor  V,  Gordon,  31  Jan.  1824,  2 
Sh.  659,  N.E.  553. 

«  Ker  V.  OrahawCs  Trt,,  21  Doc.  1827, 
6  Sh.  270. 

7  Edmundy.  BUtikie,  16  Nov.  1860,23 
D.  21. 
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directed  the  trustees  to  allow  a  liferenter  to  occupy  the  mansion-  chaftbb  lziil 
house  during  his  lifetime.  The  liferenter  having  required  the 
trustee  to  complete  the  mansion-house  at  the  expense  of  the  trusty 
it  was  held  by  the  Court  that  the  trustee  had  power  to  do  so,  the 
truster's  intention  that  this  should  be  done  being  sufficiently 
indicated  by  the  terms  of  the  trust-deed.^  A  trustee  is  not  entitled 
at  his  own  hand  to  undertake  any  extensive  system  of  improve- 
ment of  landed  estate,  but  it  will  be  his  duty  to  lay  out  such  sums 
as  are  necessary  for  ordinary  maintenance  and  repair.*  The  Court 
has  been  in  the  practice  of  granting  authority  to  trustees  for  RenunciatioD 
minors  to  renounce  leases  when  circumstances  rendered  this  ®'^®*8^ 
course  necessary  or  clearly  expedient.  An  example  is  offered  by 
the  case  of  Twtmt's  Triistees?  where  trustees  and  tutors  nominated 
in  a  trust  settlement  were  authorised  to  renounce  a  lease,  on  the 
ground  that  the  minor  was  not  possessed  of  sufficient  capital  to 
carry  on  the  farm. 

2196.  Trustees  under  family  settlements  are  usually  empowered  Power  to  ap- 
to  appoint  factors  and  agents ;  and  even  where  there  is  no  express  52d"iiw^***" 
power,  yet,  as  their  office  is  gratuitous,  they  are  entitled  at  common  ■gents. 
law  to  avail  themselves  of  the  paid  services  of  professional  persons 
for  the  performance  of  such  duties  as  are  not  of  a  discretionary 
character.^    There  can  be  no  doubt  that  trustees  are  entitled,  at 
the  expense  of  the  trust,  to  obtain  legal  advice  and  assistance  in  all 
matters  of  difficulty  and  importance.    The  delegation  of  ordinary 
duties  of  administration,  such  as  the  collection  of  rents,  the  tem- 
porary custody  of  money,  &c.,  would  not,  in  the   general   case, 
render  the  trustees   personally  liable  for  the  defalcation  of  the 
factor  or  agent  to  whom  those  duties  were  entrusted,  if  the  appoint- 
ment were  unobjectionable,  and  there  were  no  marked  neglect  in 
calling  the  party  to  account*    It  has  been  held  in  one  case  that^--  <V  ■/  '-^  <  ^t, 
trustees  were  not  entitled  without  special  cause  to  supersede  a /^  C^-\.*^uc^A* 
factor  appointed  by  the  truster.^ 

^  Sp.  Ca.  BroUhie  v.  SUwaH,  1869,  7  '  Twmer*t  Tra,  Petrs.,  1  March  1862, 

Maqph.  1081.  24  D.  946. 

>  See  OruiekMhank  v.  Etoing,  22  Dec.  *  Sym  v.  Ckarlea,  18  May  1880,  8  Sh. 

1864,  8  Macph.  802.     In  England  it  i/i  741 ;  Hay  v.  Binny,  19  Feb.  1861,  23  D. 

held  that  a  trustee,  like  a  mortgagee,  may  594. 

take  credit  for  sums  expended  in  reason-  ^  Cameron  y.  Anderton,  12  Nov.  1844, 

able  improvements  and  repairs, — TrwiU-  7  D.  92  ;  Thomson  v.  Campbell^  16  Feb. 

ttoneY.ffammUlyl'Ba;ilkB,ZS5;Landon  1888,  16  Sh.  560;  Aindie  v.  Cheape,  6 

v.  Hooper,  6  Beav.  248  ;  but  he  cannot  Feb.   1885,  18  Sh.  417.      See  Chapter 

subject  the  trust  to  the  expense  of  making  LXIY.,  Section  III.  (Liability  for  the 

ornamental    improvements,  ^Bridge    v.  Acts  of  Factors  and  Law-Agents). 
Bnrwn,  2  T.  A;  G.  Ch.  Ca.  181  ;  nor  of  «  FulUm  v.  MaealiUer,  15  Feb.  1881, 

malring    such    extensive   alterations    as  9  Sh.  442.     But  see  oontroy  Oortnaek  y-  f  / 

absoib  a  large  proportion  of  the  value,  Eeith  and  Murray,  1898>  20  &.  977.       // 
which  has  been  termed  "  improving  the  ^  ^ 

owner  oat  of  hia  estate.'* 
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Powers  in  rala- 
tion  to  the  in- 
vestment of 
tnist-funds. 


Powen  of  trus- 
tees to  pursue 
and  defend 
actions. 


Actions 
brought  in  the 
name  of  the 
constituent. 


Compromise 
of  doubtful 
claims,  whe- 
ther within 
the  power  of 
a  trustee. 


2197.  Trustees  are  not  only  empowered  to  change  the  seen- 
rities  and  investments  of  the  money  committed  to  their  care,  hut 
it  is  their  duty  to  do  so  whenever  the  existing  securities  are  such 
as  the  Court  would  not  approve.  This  rule  applies  especially  to 
cases  where  the  trust-estate  consists  of  money  invested  in  trade. 
The  subject  is  considered  in  the  preceding  chapter  under  the  head 
of  investment,  and  is  also  touched  on  in  connection  with  the 
liabilities  of  trustees  to  their  constituents.^ 

2198*  The  right  of  action,  being  a  privilege  pertaining  to  every 
subject  in  relation  to  all  matters  not  expressly  withdrawn  from 
the  jurisdiction  of  the  Courts,  may  be  exercised  by  trustees  as 
such ;  ^  and  they  are  in  general  entitled  to  retain  the  expenses  of 
litigation  out  of  the  estate.^  In  the  prosecution  of  actions,  trustees 
have  full  power  to  act  upon  their  own  opinion  and  responsibility, 
and  cannot  be  compelled  by  the  beneficiary  either  to  carry  on  pro- 
ceedings at  their  own  risk,  or  to  lend  their  names  to  an  action 
raised  or  maintained  at  the  instance  of  the  latter.^  There  are  cases 
where  a  trustee  may  not  only  carry  on  actions  to  which  his  con- 
stituent was  originally  a  party ,^  but  may  even  institute  actions  in 
the  name  of  the  constituent  without  his  consent,  and  maintain 
them  notwithstanding  his  disclaimer.^  The  trustee's  general  power 
of  pursuing  actions  has  been  sustained  as  a  sufficient  title  to  present 
an  application  for  the  constitution  of  entail  improvements;^  but 
not  to  institute  an  action  of  division  of  commonty.^ 

2199.  It  is  settled  that  a  judicial  factor  has  the  power  of  com- 
promising doubtful  cletims  and  actions;  and,  unless  perhaps  in 
cases  of  great  importance,  the  Court  would  neither  give  special 
authority  to  enter  into  a  compromise  nor  interfere  with  the  dis- 
cretion of  the  judicial  factor  after  it  had  been  exercised.®  Professor 
Bell  expresses  the  opinion  that  trustees  have  the  same  power  at 
common  law.^®    There  being  no  reason  for  a  distinction  between 


'  Chapter  LXII.,  Section  IV.  (Inyert- 
naents). 

>  BeU's  Pr.  §  1998.  See  Bayne  v  EaH 
of  Sutherland,  13  Feb.  1760,  1  Cr.  St.  & 
Pat  454,  and  Dishrow  y.  MackirUotli,  27 
Nov.  1852,  15  D.  123,  as  to  the  evidenoe 
necessary  to  instruct  a  title  to  sue  on  the 
part  of  a  foreign  executor  or  guardian. 

'  See  Chapter  LXV.  (Expenses  of 
TVust  Administration). 

*  Duke  of  Buckingham  v.  BreadcUbane^s 
Tra.,  17  Jan.  1844,  6  D.  403. 

»  Mein  v.  M'Call,  7  June  1844,  6  D. 
1112. 

>  Carriek  v.  Hvtekeion,  12  June  1844, 
6  D.  1148  ;  Pitcaim  v.  Fraser,  21  June 


1884, 12  Sh.  769.  As  to  the  right  of  the 
remaining  trustees  to  carry  on  an  action 
after  the  others  have  withdrawn,  see 
Morriton  v.  Maclean's  TVs:,  27  Feb.  1862, 
24  D.  625. 

7  Fraser  v.  Lovat,  24  June  1852, 14  D. 
916. 

^  Oraham't  Trs.  v.  BaweU,  2  Dec. 
1830,  9  Sh.  121. 

>  See  Anderaon,  29  Jan.  1857,  19  D. 
329;  Anderson,  7  March  1855,  17  D. 
596 ;  MacdougaU,  24  June  1853,  15  D. 
776 ;  Aihman,  17  July  1863,  1  Macph. 
1140. 

^0  Bell,  Pr.  §  1998 ;  MaokUUotk  v. 
WiUiamaon,  4  July  1849,  11  D.  1246; 
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the  powers  of  judicial  factors  and  those  of  trustees  in  this  matter,  chaptsr  lxih. 
the  authority  of  Professor  Bell,  in  conjunction  with  the  cases  just 
cited,  may  be  r^arded  as  conclusive.    The  general  power  of  com- 
pounding includes  of  course  the  particular  case  of  accepting  a 
dividend  or  composition  in  bankruptcy.^ 

2200.  At  common  law,  trustees  are  not  entitled  without  special  Arbitretionji 
powers  to  refer  a  question  of  importance  to  arbitration,  though  it  Swer  S^ter 
seems  the  rule  would  not  apply  to  claims  for  tradesmen's  accounts  "***^ 

and  the  like,  where  the  question  is  as  to  the  amount  and  not  as  to 
the  liability  of  the  trust-estate.*  The  authorities  respecting  com- 
promises are  not  analogous.  It  may  be  a  prudent  and  judicious 
act  of  management  to  settle  a  doubtful  claim  ;  but  the  propriety  of 
superseding  the  action  of  the  regular  tribunals  by  arbitration  is  not 
so  apparent.^  It  is  clear,  notwithstanding,  that  trustees  are  at 
liberty  to  carry  on  proceedings  in  arbiti-ations  which  have  been 
entered  into  by  their  constituents,*  for  it  cannot  be  their  duty  to 
submit  to  an  adverse  decision  to  the  prejudice  of  the  beneficiary. 
The  power  "  to  submit  and  refer "  claims  is  now  given  by  the 
Trusts  Act,  1867,  section  2.  By  section  176  of  the  Bankruptcy 
Act,  1856,  the  trustee  on  a  sequestrated  estate  is  empowered  to 
compound  and  transact  or  refer  to  arbitration  questions  regarding 
the  estate ;  and  the  creditors  and  the  bankrupt  are  bound  by  the 
results  of  such  transaction  or  reference.^ 

2201.  In  exercising  any  personal  privilege  attached   to  the  Franchises, 
trust-estate,  the  trustee  ought  to  act  according  to  the  instructions 

of  his  constituent.®  How  far  this  principle  applies  to  voting  has 
not  been  expressly  determined.  Trustees  and  executors,  although 
unconfirmed,  may  vote  as  creditors  in  the  election  of  a  trustee  on 
a  sequestrated  estate,  or  at  a  meeting  for  considering  an  offer  of 
composition.*^  And,,  it  would  seem,  they  may  vote  as  shareholders 
in  railway  companies  on  their  own  responsibility,  though  this  has 
been  questioned.®  Trustees  are  disqualified  by  the  Eepresentation 
Acts  from  voting  in  the  election  of  Members  of  Parliament. 

2202*  Passing  to  the  consideration  of  the  subject  of  grants  of  Powers  of  sale. 


Kennedy  v.  Kennedy,  16  Nov.  1843,  6 
D.  40. 

^  Bell's  Pr.  iupra;  WaUon  v.  Morriaon, 
27  Jane  1848,  10  D.  1414. 

*  Ersk.  3,  8,  39 ;  BeU  on  Arbitration, 
98,  107;  Thomson's  Tra,  y.  TTiomsan^s 
Exn.,  18  Dec.  1867. 

'  See  Morels  Exn,  v.  Malcolm,  24  Jan. 
1836,  13  Sh.  813 ;  and  the  opinion  of 
Lord  Ourriehill  in  AndertmCs  case,  supra. 

*  Barbour  v.  Wi^ht,  21  Nov.  1811,  F.O. ; 


Orant  v.  Oirdwood,  23  June  1820,  F.C.  ; 
Bell  on  Arbitration,  98  et  seq, 

'^  Ab  to  the  powers  of  a  trostee  for 
creditors  under  a  private  trust,  see  Mack- 
intosh V.  Mackintosh,  10  Nov.  1863,  2 
Macph.  48. 

^  See  cases  noted  antea,  Chapter  LI., 
§  1689. 

T  Chalmers'  Trs,  v.  Watson,  12  May 
1860,  22  D.  1060. 

8  Blackburn  v.  Findlay,  4  Feb.  1848, 
10  D.  690. 
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In  what  cases 
a  power  of  sale 
of  heritable 
estate  arises 
by  implication. 


cHAPTiBLxm.  special  powers  by  trustees  or  testators, — as  to  powers  of  sale,  it 

been  seen  that  the  power  of  realising  the  personal  estate  is  a 
necessary,  and  therefore  an  implied,  function  of  the  office  of  trus- 
tee. Were  it  not  so,  trustees  would  be  unable  to  perform  the  most 
ordinary  duties  of  the  trust,  such  as  payment  of  debts,  or  with- 
drawing the  trust  money  from  insecure  investments.  Nor  could 
they  effectually  carry  out  the  purposes  of  distribution  contemplated 
by  the  testator. 

2203.  A  different  rule  has  prevailed  regarding  the  right  of 
trustees  to  dispose  of  heritable  property.  Influenced,  perhaps,  by 
the  apprehension  that  ancestral  property  might  be  needlessly  sold, 
and  partly  by  a  notion,  now  exploded,  that  such  sales  might  alter 
the  character  of  the  testator's  succession,  the  Courts  of  law,  both 
in  England  and  Scotland,  have  from  the  first  viewed  with  great 
jealousy  every  assumption  by  trustees  of  real  estate  of  powers  not 
specially  conferred  upon  them.^  In  the  case  of  trusts,  the  strict 
application  of  the  principle  that  heritage  could  not  be  sold  without 
special  authority  would  be  unworkable,  and  the  modified  doctriDe 
is  accordingly  received,  that  a  power  of  sale  may  be  inferred  by 
implication  from  the  nature  of  the  trust  purposes.  Accordingly, 
in  the  cases  of  Erskine  *  aud  Henderson  v.  Samerville  ^  it  was  decided 
that  trustees  authorised  to  sell  certain  portions  of  the  truster's 
estate  might  proceed  to  sell  the  remaining  estate  when  the  produce 
of  the  subjects  to  which  the  power  was  applicable  proved  insuffi- 
cient for  the  payment  of  the  trust  debts.  The  authority  of  these 
ca.ses  is  perhaps  in  some  degree  shaken  by  the  judgment  of  Lord 
Brougham  in  Allan  v.  Olasgow's  Trustees;^  yet,  while  doubting 
the  existence  of  implied  powers  of  sale  in  the  deeds  which  were 
there  the  subject  of  construction,  Lord  Brougham  did  not  hesitate 
to  adopt  the  principle  of  those  decisions,  that  a  power  of  sale  may 
be  inferred  from  the  purposes  of  the  deed.  Accordingly,  it  was 
subsequently  found  that  a  trust  of  heritage  for  payment  of  debts 
implied  a  power  of  selling  so  much  of  the  estate  as  might  be 
necessary  for  that  purpose.^    Trustees  for  charitable  purposes  have 


^  Enk.  8,  S,  89. 

^  Erskine  v.  Wemys$,  18  May  1829,  7 
Sh.  694. 

^  ffendenon  y.  SomervUle,  22  June 
1841,  8  D.  1049. 

^  Allan  V.  Olatgow'a  Tn.^  1  Sept  1836, 
2  a  A;  M'L.  838,  850 ;  Oampbiirt  Trs. 
y.  OamiphdL,  4  Dec  1888,  1  D.  158. 

*  Orakam  v.  Oraham'a  Tn,,  21  Deo. 
1850,  13  D.  420 ;  and  Bee  MeiJdam'a  Trs, 
y.  Mrs,  MeiUam's  Trs,,  2  Dec.  1852,  15 
D.  159  ;  Adv^'Oen.  y.  SmUh,  1  M«r.  1852, 


14  D.  586  and  1  Maoq.  760.  It  has  never 
been  doubted  in  England  that  a  testator 
charging  his  real  estates  with  payment  of 
his  debts  gave  thereby  an  implied  autho- 
rity to  the  devisee  of  the  estate  to  eeU  for 
payment.  But  on  the  question  whether 
an  executor,  in  whom  the  legal  estate  wsi 
not  vested,  had  the  power  of  selling,  con- 
siderable diyersity  of  opinion  existi. 
Baron  Parke,  in  the  Court  of  Exchequer, 
laid  down  that  in  such  a  case  the  exeentor 
could  only  enforce  the  power  by  proceed* 
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been  held  entitled  to  dispose  of  superiorities  for  the  benefit  of  the  oHAPTKBLxm. 
trost-estate.^ 

2204.  A  power  of  sale  *  may  now  be  obtained  from  the  Court  Authority  to 
by  means  of  a  summary  application  under  the  Trusts  Act,  1867,  Trusts  Acts.  ^ 
section  3,  which  the  Court  is  authorised  to  grant  ''  on  being  satis- 
fied that  the  same  is  expedient,  and  not  inconsistent  with  the 
intention  "  of  the  truster.  Powers  of  borrowing  on  security  and  of 
granting  feus  and  long  leases  may  be  obtained  under  the  same 
conditiona  In  a  case  where  the  lands  were  to  be  settled  in  favour 
of  a  series  of  heirs,  and  sale  was  prohibited  by  the  terms  of  the 
trust,  the  Court  held  that  a  power  of  sale  could  not  be  granted 
under  a  summary  petition,  although  the  interest  of  borrowed  money 
exceeded  the  income  of  the  trust.^  Again,  a  power  in  the  trust-deed 
to  sell  particular  lands  was  held  to  be  equivalent  to  a  prohibition 
against  selling  the  other  estate,  so  that  the  Statute  was  excluded.^ 
The  cases  in  which  the  power  was  granted  include  alienation  in  the 
unusual  form  of  a  lease  for  999  years,  and  a  case  of  a  sale  of  a 
church  which  had  been  built  out  of  the  proceeds  of  a  charitable 
bequest.^ 

2206.  In  the  cases  of  tutors  and  judicial  officers  holding  only  Powers  of  sale 
general  powers,  the  rule  which  prohibits  the  disposal  of  heritage  j^udkiai  offi- 
has  been  strictly  applied.     To  justify  a  sale  there  must  be,  as  ^"• 


ing  Agminst  the  devisee  if  the  estate  were 
deriwd,  or  against  the  heir-at-law  if  the 
property  devolved  upon  him  by  inheritance 
{Doe  d.  J<me$  v.  ffughea,  6  Ezch.  228, 
20  L.  J.  Ex.  148) ;  though  he  aUowed, 
upon  the  authority  of  Forbet  v.  Peacock 
(12  Sim,  528,  13  L.J.  Ch.  46),  and  the 
other  Chancery  cases,  that  the  executor 
might  sell  if  clothed  by  implication  with 
a  power.  The  Lords  Justices  have  Gonoe 
affirmed  the  power  of  the  executor  to  sell 
in  aU  cases  where  the  real  estate  is  charged 
with  payment  of  debts, — Hobinson  v. 
LowaUr,  17  Beav.  592,  23  L.  J.  Ch.  641 ; 
Wrigley  v.  SyJeea,  21  Beav.  837,  25  L.  J. 
Ch.  458.  But  these  decisions  are  dis- 
approved by  Lord  St.  Leonards,  who 
my  (Vend,  k  Puroh.  18th  ed.  p.  545)  that 
it  would  not  be  nfe  to  rely  on  their 
anthoiity. 

In  any  use  that  may  be  made  of  those 
dedaiGnt  by  the  Scottish  lawyer,  it  must 
be  kept  in  view  (1)  that  the  heir-at-law 
cannot  be  boideneid  with  payment  of 
debts  by  testament ;  (2)  that  a  disponee 
may ;  (8)  that  a  power  to  sell  heritage, 
given  to  an  executor  in  the  most  express 


terms,  not  being  annexed  to  a  conveyance 
of  the  estate,  is  only  a  mandate,  and  is 
therefore  inefifectual,  on  the  principle  that 
a  mandate  cannot  be  exercised  after  the 
death  of  the  mandant.  In  the  event, 
therefore,  of  the  disponee  refasing  to 
concur  in  a  sale,  the  executor,  it  would 
seem,  must  either  pay  the  debts  and  bring 
an  action  of  relief,  or  leave  the  creditors 
to  enforce  their  claims  against  the  heir  as 
the  party  primarily  liable. 

1  Moore*8  Trt.  v.  WiUon^  25  June 
1814,  F.O. 

'  An  example  of  an  action  of  declara- 
tot  of  powers  according  to  the  older 
practice  will  be  found  in  the  case  of 
CatMron'a  Trs,  v.  Cameron^  8  Deo.  1869, 
3  Macph.  200. 

s  ffaff't  Trs.  v.  Hay  MUn,  1873,  11 
Macph.  694. 

*  Whyte'a  Factor  v.  WhyU,  1891,  18 
R.  376.  See  also  MoUeton  v.  Hope, 
1888,  15  R.  665. 

»  See  Birkmyre  Petr.,  1881,  8  R.  477  ; 
Doumie  Petr.,  1879, 6  R.  1013 ;  Jamitmm 
Petr.,  1872,  10  Macph.  756  ;  Weir'i  Trt, 
Petrs.,  1877,  4  R.  876, 
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CHAFTBB Lxm.  obfiefved  by  Lord  Deas,  a  ''legal  necessity."  ^  This  is  equivalent 
to  saying  that  where  the  existence  of  the  trust  is  endangered — e^^ 
by  dilapidation  of  the  property,  the  use  of  diligence,  &c. — a  power 
of  sale  will  be  granted.  The  cases  are  collected  in  Thorns  and 
Fraser  on  Judicial  Factory.*  It  would  serve  no  useful  purpose 
to  recapitulate  them ;  they  import,  in  substance,  nothing  more 
than  a  reluctance  on  the  part  of  the  Court  to  sanction  the  disposal 
of  trust  property,  shown  by  the  substitution  of  an  ideal  *'  necessity'* 
in  place  of  that  sound  discretion  which  in  ordinary  matters  of 
business  determines  the  course  of  trust  administration. 
Power  some-  2206.  As  a  puiposc  of  distribution  amongst  legatees  may  imply 

icnUo*a "urec-  ^  power  of  realising  the  estate,  so,  conversely,  a  power  of  sale  may 
be  so  expressed  as  to  manifest  a  positive  intention  in  the  mind  of 
the  testator  that  the  property  should  be  sold,  and  it  may  thus  be 
equivalent  to  a  direction.  The  criterion  of  intention  to  sell,  in 
questions  as  to  the  conversion  of  the  succession,  is  whether  the 
exercise  of  the  power  was  indispensable  to  the  carrying  out  of  the 
trust  This  test  was  proposed  by  Lord  FuUerton,  and  confirmed 
by  the  House  of  Lords,  in  the  leading  case  of  Bn^chanan?  Where 
trustees  exercise  a  power  of  sale  for  reasons  of  expediency,  although 
there  is  no  breach  of  duty  on  their  pai-t,  the  suc<2ession  remains 
unconverted.* 

2207.  The  execution  of  powers  of  sale  being  the  subject  of  dis- 
cussion in  another  chapter,^  we  merely  note  here  that  trustees 
acting  within  their  powers  are  not  subject  to  personal  liability  on 
the  ground  that  the  sale  was  unnecessary,  or  that  the  estate  was 
sold  for  an  inadequate  price.  The  leading  cases  are  CleUand  v. 
Brodie^  where  the  question  was  tried  at  the  instance  of  a  bene- 
ficiary ;  and  Fleming  v.  Campbell,^  an  action  at  the  instance  of  a 
partner  against  directors  of  a  trading  company.  On  the  question 
of  power,  it  is  important  to  observe  that  the  revocation  of  a  trust 
purpose  carries  with  it  a  revocation  of  a  power  given  with  a  view 
to  the  execution  of  that  purpose.^ 

2208.  Purchasers  of  trust  property  ought  to  satisfy  themselves 


Exeroiae  of  a 
power  of  sale. 


^  Maoonoehie  Petv.,  8  Feb.  1857, 19  D. 
866;  Lawaon  Petr.,  20  Feb.  1868,  1 
Maq)h.  424. 

'  An  express  power  may  be  exercised 
by  a  judicial  factor.  See  Mulltr^a  case, 
infra. 

'  Buchanan  y.  Angut,  16  May  1862, 
4  Maoq.  874,  revening  22  D.  979. 

*  See  Chapter  XI.  (Gonstnictive  Con- 
version). 

B  Chapter  LV.  (Trusts  for  Sale). 


•  Odland  v.  Brodie,  20  Nov.  1844,  7 
D.  147. 

'  Fleming  v.  Campbdi,  25  June  1845, 
7  D.  985.  The  question  whether  trus- 
tees have  the  power  of  seUing  may  be 
tried  in  the  form  of  a  suspension  of  » 
threatened  charge  for  the  price.  See  Hay 
V.  Morriion,  7  July  1888,  16  Sh.  1273 ; 
Macgregor  v.  Chrdon,  1  Dec.  1864,  3 
Macph.  148. 

8  OrintOay  v.  King,  8  Nov.  1868,  16 
P.  27. 
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that  the  trastees  have  power  to  sell,  otherwise  they  run  the  risk  of  oHAprraLxm. 
losing  their  money.    Ignorance  of  the  purposes  of  the  trust  will  Purchasers 
not  avail  as  a  defence  to  an  action  of  reduction.    The  case  of  the  th^advesfw^ 
MagistrcUes  of  Airdrie  v.  Smith  ^  illustrates  the  danger  of  purchas-  *?  Ju*r^!!^ 
ing  incautiously  from  trustees.    The  committee  of  management  of  to  seU. 
a  public  school  attached  to  a  ''  chapel  of  ease  "  at  Airdrie  sold  the 
school-house  to  a  private  purchaser,  with  the  purpose  of  applying 
the  proceeds  in  payment  of  the  debts  of  the  chapel.    This  pious 
intention  was  opposed  by  the  magistrates  of  the  burgh,  and  the 
sale  was  set  aside  at  their  instance,  the  purchaser  being  left,  as 
Lord  Mackenzie  observed,  to  get  back  the  price  if  he  could, — ^if 
otherwise,  to  bear  '*  the  penalty  of  entering  into  a  bargain  which 
he  knew  he  was  not  entitled  to  make."  ^    But  a  purchaser  from 
trustees  will  not  be  permitted  to  take  advantage  of  immaterial 
deviations  from  the  trust  provisions  for  the  purpose  of  getting 
quit  of  his  bargain.^    In  contrast  to  such  cases,  reference  is  made 
to  the  case  of  Duff,  where  the  ground  of  reduction  was  that  the 
seller,  a  curator,  had  sold  the  property  after  the  death  of  his  ward 
when  he  was  necessarily /tmc^?^  officio^ 

2209*  It  might  easily  be  shown  by  an  examination  of  the  autho-  Powers  of  trus- 
rities,  that  there  is  no  limitation  of  the  powers  of  trustees  at  to  iionowin^ 
common  law  in  the  matter  of  borrowing  money  for  the  purpose  of  o?  the  trost"*^ 
carrying  into  effect  the  provisions  of  the  trust.     If  the  money  is  «*«*«• 
required,  and  it  can  be  obtained  on  the  personal  credit  of  the  trus- 
tees^ the  sum  received  will  of  course  be  placed  to  the  credit  of  the 
trust;  and,  on  repayment  with  interest,  this  will  form  a  proper 
charge  against  the  fund  available  for  distribution  amongst  the 
beneficiaries.^    In  transactions  of  this  kind,  it  may  be  said,  in  a 
sense,  that  the  security  of  the  trust-estate  is  pledged ;  because  all 
debts  properly  and  bona  fide  incurred  for  the  benefit  of  the  estate 
form  a  preferable  charge  upon  its   revenues.    Thus,  a  trustee 
obtaining  advances  on  his  own  credit  for  a  necessary  purpose — as, 
for  example,  to  complete  buildings  begun  by  his  constituent,  or  to 
pay  oflf  creditors  who  are  threatening  to  attach  the  property — is 
entitled  to  retain  the  estate  as  against  the  beneficiaries  until 
relieved  of  his  obligations.^    But  a  trustee  is  not  able  to  grant  an 
heritable  security  for  debt  or  to  burden  the  trust  property  without 
special  authority.     The  distinction  is  a  substantial  one.    The  bene- 

^  Magi,  of  Airdrie  v.  Smith,  18  Jnly  upon  a  marmge-oontrftot  tnut  was  held 

1850»  12  D.  1222 ;  see  Mitehdl  v.  Major,  entitled  to  exercise  a  power  of  sale. 

12  Nov.  1866,  19  D.  80.  *  Dvffv.  Gorrie,  23  May  1849,  11  D. 

s  12  D.  1220.  1054. 

»  Sinclair  v.  Trail,  17  July  1847,  9  «  Bell's  Pr.  §  1998. 

D.  1515.    See  MuUer  y.  Diieon,  11  Feb.  *  Dewar  y.  Bou,  1767-8,  Bell's  Oot. 

1854,  16  D.  586,  where  a  judicial  faoter  Oa.  541  ;  2  BeU's  Com.  5th  ed.  84. 
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ficiaiy  is  entitled  not  only  to  the  value  of  the  suoceflBion  left  to 
him,  but  to  the  corptts  of  the  estate,  if  he  chooses  to  take  it  with 
its  liabilities.  Now,  borrowing  on  security,  more  especially  if  a 
power  of  sale  is  added,  is  a  sort  of  idienation.  It  gives  the  creditor 
facilities  for  attaching  and  disposing  of  the  property  without  notice 
to  the  beneficiary,  which  are  incompatible  with  the  right  of  the 
latter  to  a  specific  conveyance  of  the  estate. 

2210.  The  right  to  borrow  on  security  must  therefore  result 
from  an  authority  conferred  by  the  truster ;  and,  according  to  the 
decision  of  the  whole  Court  in  the  case  of  Kirdock}  such  authority 
may  be  deduced  from  the  terms  of  the  trust-deed,  "  by  construction 
or  implication,"  but  cannot  be  conferred  by  the  Court  on  trustees. 
The  judgment  does  not  suggest  even  a  doubt  as  to  the  competency 
of  conferring  such  powers  on  factors  or  guardians  appointed  by  and 
subject  to  the  control  of  the  Court  of  Session.^ 

2211.  The  principles  upon  which  a  power  to  borrow  may  be 
deduced  by  implication  have  been  noticed  in  connection  with  the 
subject  of  powers  of  sale.  Their  application  to  the  case  of  borrow- 
ing powers  is  not  attended  with  any  peculiar  diflSculty.  Where  a 
trust-deed  contemplates  the  retention  of  landed  property  in  the 
hands  of  trustees  for  any  considerable  period — with  an  ultimate 
purpose,  not  of  division,  but  of  specific  conveyance — and  at  the 
same  time  authorises  an  expenditure  of  money  during  the  con- 
tinuance of  the  trust  greater  than  the  revenues  of  the  estate  will 
afford,  it  is  considered  that  a  power  of  borrowing  on  security  is 
implied.  If  trustees  are  authorised,  expressly  or  by  implication,  to 
borrow  on  the  security  of  the  estate,  it  follows  that  they  have 
the  power  to  grant  a  bond  and  disposition  in  security,  which  neces- 
sarily contains  a  power  of  sale.  Without  such  a  power,  a  loan 
could  not  be  obtained  except  at  high  interest,  and  with  collateral 
security.' 

2212.  When  trustees  are  empowered  to  sell  and  also  to  borrow 
money  on  security,  it  is  a  question  for  their  discretion  whether  they 
shall  at  once  sell  estate,  or  whether  they  shall  postpone  the  sale  in  the 
hope  of  getting  a  better  price,  and  in  the  meantime  borrow  money  to 
pay  off  unsecured  debts.    This  is  the  result  of  the  judgment  of  the 


1  Pet.  Kvfdoek  amd  CHAer«,  7  Deo. 
1859,  22  D.  174  ;  Ker  Petr.,  S  March 
1865, 17  D.  565.  See  Devtar  y.  Ron*  TVt., 
1792,  Bell,  481,  where  a  power  to  borrow 
was  held  to  give  by  implication  the  right 
of  granting  dispositionB  in  security. 

*  Per  Lord  Golonmy,  22  D.  177 ;  flee 
also  Whiie  Petr.,  7  Mar.  1855,  17  D. 
599.     Bat  the  Court  may  now  grant  such 


powen  under  the  authority  of  the  IVuats 
Act,  1867,  §  8. 

*  See  SiewaH  y.  KirkeaUI/y,  14  Noy. 
1849,  12  D.  78.  In  one  case  the  Court 
refused  to  grant  authority  to  the  cura- 
tor hoM*  of  an  heir  of  e&taal  to  bonnow 
money  on  the  security  of  the  estate  to  pay 
off  debts  and  legacies, — Limmim  VeHf^  20 
July  1864,  2  Maoph.  1422. 
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House  of  Lords  in  the  case  of  Binnie}  where  their  Lordships  dis-  ohaptkb  Lxm. 
affirmed  the  contrary  rule  as  laid  down  by  the  late  Lord  President. 
It  was  observed  that  an  absolute  rule  against  borrowing  would  cause 
a  trustee  to  incur  unnecessary  risk  (which  his  duty  in  no  case 
compels  him  to  do),  if  he  borrowed  in  order  to  pay  debts  prudently, 
and  with  a  reasonable  prospect  of  securing  a  considerable  reversion 
to  the  beneficiaries,  and  that  he  would  be  justified  in  selling  to  the 
destruction  of  their  interests,  although  no  prudent  person  (himself 
included)  thought  it  the  better  course  to  pursue.  But,  it  was 
added,  there  is  no  such  rule  in  existence.^ 

2213.  It  has  been  determined,  in  conformity  with  the  opinion  Power  of 
of  the  two  Divisions  of  the  Court,  that  the  tutors  of  an  heir  of  entail  row"n*heri^^ 
cannot  exercise  the  power  conferred  by  the  2l8t  section  of  the  Act  **^^®  security. 
11  and  12  Vict.,  cap.  36,  of  granting  a  bond  and  disposition  in 
security  over  the  entailed  property.    No  authority  is  requisite  to 

enable  trustees  to  borrow  money  on  the  security  of  moveable  pro- 
perty, such  as  ships,  stock  in  trade,  &c.    The  ordinary  powers  of  Power  of  tms 
realising  and  changing  securities  inherent  in  the  office  of  a  private  on  person?^ 
trustee,  would,  in  the  absence  of  an  express  direction  to  the  con-  security. 
trary,  entitle  him  to  raise  money  by  the  sale  of  moveable  property. 
Should  circumstances  render  an  immediate  sale  inexpedient,  the 
trustee  would  seem  to  have  the  power  of  pledging  the  property  in 
security  of  advances. 

2214.  In  the  administration  of  funds  appropriated  to  charitable  Powers  of  trns. 
or  other  permanent  objects,  it  may  sometimes  be  necessary  or  ex-  on  heritaWe*^ 
pedient  to  incur  liabilities  beyond  the  amount  of  the  income  for  f®^*7  ^^^®T 

*^  •^  trusts  for  chan- 

the  year.    Advances  made  to  meet  a  temporary  exigency  will  be  table  or  pubUc 

sustained  to  a  moderate  extent  as  a  charge  upon  the  trust-estate ;  p^^'P^^*^' 

but  trustees  cannot,  without  committing  a  breach  of  trust,  make  such 

inroads  on  the  capital  as  will  impair  the  efficiency  of  the  fund 

as  a  source  of  permanent  revenue.     "  I  have  no  conception,"  said 

Lord  Medwyn  in  the  case  of  APLeish?  "  that  if  the  trustees,  on  their 

own  responsibility,  borrow  money,  or  lay  out  a  large  sum  on  repairs 

in  any  year,  they  will  be  bound  to  make  the  whole  a  deduction 

from  the  receipts  of  that  year,  so  far  diminishing  the  payments  to 

the  objects  of  the  charity  ;  or  that  they  may  not  pay  off  such  sums 

by  instalments  in  subsequent  years." 

2216.  Where  trustees  of  a  fund  mortified  for  the  benefit  of  the  Repiaoement 
poor  of  the  town  of  Forfar  overdrew  their  bank  account  to  the  ex-  money insSch 
tent  of  nearly  £500  (their  annual  revenue  amounting  at  the  time  ^*^- 
to  £205 :  5s.),  for  the  purpose  of  granting  relief  at  a  period  of 

1  Bmnie  v.   J^tnrnVt  Tn.,  1880,  61  >  16  B.  (H.L.)  26. 

R.  (H.L.)  28,  on  appeiJ  finim  15  B.  417 ;         *  M^LeUh's  Tn.  v.  RTLeish,  25  May 
CMe  remitted  for  proof.  1841,  3  D.  022. 
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unusual  distress,  the  Court  refused  to  find  that  the  lands  of  the 
mortification  were  adjudgable  for  the  debt,  but  sustained  the  ex- 
penditure as  a  charge  upon  the  trust-funds,  and,  of  consent,  allowed 
the  debt,  with  accruing  interest^  to  be  paid  by  instalments  out  of 
the  revenues.^  The  case  of  Brown  v.  Thomson^  shows  that  the 
Court  will  not  give  encouragement  to  personal  actions  against  the 
managers  of  foundations. 

2216.  When  money  is  borrowed  without  authority  on  the 
security  of  heritable  property,  risk  attaches  to  the  borrower  as  well 
as  the  lender.  If  the  sum  has  been  necessarily  expended — that  is, 
in  accordance  with  the  truster's  intention — it  will  form  a  chaige 
against  the  beneficiary  in  so  far  as  the  value  of  the  property  is 
increased  by  means  of  the  expenditure.  But  the  beneficiary  may 
renounce  the  succession  ;  and  if  the  debt  is  in  excess  of  the  value 
of  the  property,  the  trustee  will  be  liable  for  the  deficiency,  as  was 
found  in  the  case  of  Lawson  v.  Walker?  On  the  other  hand,  the 
creditor  may  lose  his  recourse  against  the  trust-estate  in  the  case  of 
the  money  having  been  improvidently  expended  or  misappropriated. 
This  was  the  principle  of  the  decision  in  M'MiUan  v.  Armdrong} 
in  which  the  security  was  held  good  only  to  the  extent  of  the  sum 
which  could  be  shown  to  have  been  applied  in  fulfilment  of  the 
trust  purposes.  Lord  MoncreifiP  dissented  from  the  judgment,  on 
the  ground  that  the  property  disponed  in  security  was  not  part  of 
the  original  trust-estate,  but  was  a  purchase  made  by  the  trustees 
for  the  purpose  of  investment,  being  apparently  of  opinion  ^  that 
although  the  investment  itself  was  not  to  be  approved  of,  yet  the 
powers  of  the  trustees  in  dealing  with  it  would  be  as  extensive 
as  if  the  fund  had  remained  personal :  Surrogatum  sapit  naturam 
ejus,  in  cujus  loco  sv,rrogatur, 

2217.  If  trustees  without  a  power  borrow  money,  giving  a  bond 
or  bill  for  the  amount,  prima  fade  the  obligation  does  not  bind  the 
estate.^  It  may  be  otherwise  where  it  is  averred  and  proved  that 
the  estate  received  benefit  to  the  extent  of  the  loan,  e,g.y  if  the 
money  were  employed  in  paying  off  debts  for  which  the  estate  was 
instantly  liable,  or  in  making  improvements  which  the  tenants 
might  have  compelled  the  trustees  to  make. 

2218.  By  the  Act  1696,  cap.  8,  fathers^  are  empowered,  while 
in  liege  poicstie,  to  name  tutors  and  curators  to  act  for  their  children 
after  the  appointer's  death.    When,  therefore,  a  father  appoints 


'  Arbroath  Bank  v.  Steventon,  16  June 
1847,  9  D.  1228. 

'  Brown  v.  ThofMon,  20  June  1849, 
11  D.  1182. 

>  Lawion  v.  Walker,  2  Dec.  1845,  8  D. 
232. 


«  M'Millan  v.  Amutrong,  6  Dee.  1848, 
11  D.  191.     • 

»  11  D.  208. 

*  RaliUm  V.  3PIn^i  FaOor,  1888, 
10  R.  72. 

7  See  49  and  50  Vict.,  cap.  27,  m  to 
appointment  of  i^nardiana  by  a  moHier. 
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his  trustees  to  be  tutors  and  curators  to  his  minor  children,  the  chapter  lxhl 
powers  of  the  trustees  in  the  matter  of  guardianship  will  be  such  Appointment 
as  the  law  confers  upon  guardians  generally,  with  such  additional  I fath«rto be 
powers  as  the  deed  may  specially  grant.     In  such  an  appointment  *"*^?l"*tohi8 
the  law  implies  ddedus  pei'soruBy  and  therefore  assumed  trustees  children. 
are  not  entitled  to  act  as  tutors  and  curators  even  when  nominated 
as  such.^    Tutors-nominate,  who  are  not  required  to  find  caution, 
appear  to  occupy  virtually  the  same  position  as  trustees  with  refer- 
ence to  the  source  from  which  their  powers  must  be  derived ;  and 
the  Court  would  most  probably  consider  itself  bound  to  refuse   - 
applications  for  special  powers  on  the  part  of  tutors-nominate. 
Curators  being  only  required  to  act  as  consenting  parties  (which  is 
always  and  necessarily  a  discretionary  duty),  are  less  likely  to  be 
embarrassed  in  consequence  of  the  omission  to  clothe  them  with 
authority  for  any  special  purpose  of  administration. 

2219.  A  truster  who  makes  a  gift  of  property  to  a  minor  is  Appointment 
said  to  be  entitled  to  appoint  curators  for  him,  whose  powers,  how-  caraton,  whe- 
ever,  are  limited  to  the  management  on  his  behalf  of  the  property  *Sl^SS^^"* 
BO  conveyed.      Such   appointments   are   regarded  as  conditions  who  is  not  in 
annexed  to  the  gift  of  property,  with  reference  to  its  disposal  and 
management,  and  are  effectual  to  exclude  the  management  of 
ordinaiy  curators  as  to  the  property  so  conveyed ;  but  a  nomina- 
tion by  a  truster  other  than  the  father  or  mother  does  not  prevent 

the  minor  from  choosing  curators  for  himself.^  As  to  the  powers 
of  guardians  so  appointed,  the  writer's  opinion  may  be  expressed 
in  the  language  of  Lord  Young,  who  in  a  recent  case  said :  "  I  see 
little  use  in  the  circumstance  of  their  nomination  as  tutors  and 
curators,  for  I  think  they  could  have  done  as  trustees  all  that  they 
are  called  on  to  do."  ^  The  general  opinion  is  that  such  an  appoint- 
ment is  equivalent  to  a  direction  to  the  trustee  to  protect  the 
interest  of  the  minor  to  the  best  of  his  ability.^  As  the  offices  of 
trustee  of  an  estate  and  testamentary  tutor  or  curator  are  distinct, 
it  has  been  held  that  the  grantee  may  accept  the  trust  though  he 
declines  the  guardianship;^  and  under  the  Statute  1696,  cap.  8, 
the  offices  of  tutor-nominate  and  curator-nominate  may  in  like 
manner  be  disjoined. 

2220.  Testamentary  curators  appointed  by  a  stranger  seem  not  Trustees  ezer- 
to  be  subject  to  the  statutory  responsibilities  of  legal  guardians.  oaStorvwhe- 

'  Walker  v.  Stronach,  1874,  2  R  120.  testamentary  tutors  were  bound  to  make 

'  Wilton  V.  Campbell  and  Othen,  10  up  inventoiieB, — Kirkpalricky.  M' Alpine, 

March  1819,  F.C.  1798,  M.  16,381  ;  Hamilton  v.  ffawiin$, 

*  JohnHon  v.  Johnston* $  Trt.,   1892,  there  dted  ;  and  see  Hume,  Seas.  Pap.  in 

20  R.  46,  at  p.  49.  Adv.  Lib.,  *<  Winter,  1789-90,"  No.  118. 

«  Fraser,  Parent  and   Child,  174  ;  8  '^  HioUison  v.  Murray,  19  Dec  1883, 

BeU's  lU.  28 ;    Morels  Notee,   35,   36.  12  Sh.  237. 
Howo¥er,  it  waa  found,  in  two  caaea,  that 
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cpAFTiBiJin.  A  testamentary  tutor,  so  called,  except  when  appointed  by  a  parent, 
ther  respon-     IS  in  reality  only  a  curator.    His  powers  do  not  extend  to  the  custody 
statute^  ^^    ^  of  the  minor's  person,  and  it  is  difficult  to  see  in  what  respect  his 
duties  are  distinguishable  from  those  of  a  trustee.     Whether  ap- 
pointed under  the  name  of  tutors  or  of  curators,  it  is  probable  that 
the  provisions  of  the  recent  Statute,  exempting  trustees  from  joint 
responsibility,  would  be  extended  by  construction  or  anal<^y  to 
such  gu8uxiians.    With  regard  to  the  duty  of  making  up  of  inven- 
tories, it  has  been  generally  held,  that  as  the  trust-deed  itself 
shows  the  extent  of  the  property  placed  under  their  management, 
curators  appointed  by  testators  are  not  under  obligation  to  comply 
with  the  requirements  of  the  Scottish  Statutes  in  this  xespect.^ 
The  remarks  here  made  regarding  the  powers  of  testamentary  cura- 
tors apply  also  to  the  case  of  pro-curators  or  persons  charged  with 
the  custody  of  property  bequeathed  to  insane  or  imbecile  persons^ 
Appointment         2221.  In  connection  with  this  subject,  there  is  a  reported  case 
a  truste/to  ^  which  raised  the  question  whether  a  person  is  entitled  to  appoint 
himaeif.  curators  to  himself  in  contemplation  of  his  own  supervening  inca- 

pacity. The  case  came  before  the  Court  on  a  petition  from  the 
parties  so  selected  to  be  appointed  curators ;  and  the  Court,  being 
satisfied  that  the  unfortunate  gentleman  was  in  possession  of  his 
faculties  at  the  time  when  he  foresaw  the  calamity  that  overtook 
him,  gave  effect  to  his  wishes,  but,  at  the  request  of  the  relatives, 
conjoined  a  third  party  along  with  the  curators-nominate.^ 
Power  to  settle  2222.  Since  the  publication  of  the  last  edition  of  this  book 
beneficiary  on  a  great  number  of  cases  have  come  into  Court  bearing  on  the  con- 
M*toSre\he  struction  of  discretionary  trusts  designed  for  the  protection  of  lega- 
successiou  to  tccs,  and  especially  on  the  question  whether  an  expression  of  the 
truster's  wish  that  a  legacy  or  share  of  succession  should  be  settled  in 
the  event  of  marriage  entitles  the  trustee  to  retain  the  share  for  the 
purpose  of  effectuating  the  truster's  intention.  It  is  not  here  neces- 
saiy  to  notice  the  questions  as  to  the  nature  of  the  legatee's  right 
under  such  trusts.  There  have  been  already  considered  under  the 
heads  of  Alimentary  Liferent,^  Protected  Destination,*  and  Vesting 
subject  to  Defeasance.'^  One  general  observation  may  be  made 
regarding  the  right  of  a  protected  legatee.  If  a  testator  b^ns  by 
making  an  unqualified  gift  to  him,  and  then  goes  on  to  empower  his 
trustees  to  retain  the  capital  and  to  pay  over  the  income  regularly 
to  the  legatee,  such  a  direction  will  not  have  the  effect  of  with- 

^  Accordingly,  the  Boundnees  of    the  *  Todriek  v.  Sibhald,  9  Mjuth  1888»  11 

decisioiifl  to  the  contrary  has  been  qnes-      Sh.  561. 

tioned  by  Piof.  J.  G.  Bell,  Prof.  More,  *  Chapter  XXXIIL,  Section  IV. 

and  Lfwd  Frtfser ;  see  §  2219,  suptUw  «  Ohi^vtor  XXX  TV.,  Section  II. 

*  Chapter  XLV.,  Sectun  L 
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drawing  the  estate  from  the  diligence  of  the  legatee's  creditors.  cHAjTBRLxm. 
In  addition  to  the  cases  elsewhere  cited,  reference  may  be  made  to 
the  case  of  Maddnnon}  where  the  claim  of  the  assignee  in  bank- 
ruptcy was  sustained  notwithstanding  that  the  restrictive  power 
concluded  with  a  direction  to  pay  the  capital  to  the  legatee's 
"  heirs  and  representatives  "  after  his  death,  because  such  direction 
was  held  not  to  be  inconsistent  with  the  existence  of  a  vested  interest 
in  the  legatee.  It  follows  from  this  principle  or  rule  of  law  that 
a  l^atee  to  whom  a  gift  is  made  in  general  terms  is  entitled  to 
claim  payment  at  the  period  of  vesting  under  the  deed,  although 
the  truster  may  have  added  words  to  the  effect  that  he  is  only  to 
receive  the  income  for  his  life.^  Especially  will  this  rule  be 
applied  where  a  testator  directs  a  settlement  to  be  made  in  the  event 
of  the  marriage  of  his  son  or  daughter,  and  the  child  is  unmarried  at 
the  time  prescribed  for  payment.'  The  utmost  effect  which  can  be 
given  to  the  condition  in  such  a  case  is  that  the  trustees  may  insert 
a  declaration  in  the  receipt  which  they  offer  for  the  legatee's  signa- 
ture that  the  payment  is  made  under  the  conditions  of  the  trust 
sqttlement.^  Such  a  declaration,  it  is  needless  to  add,  can  have 
no  value  as  a  protection  to  the  legatee.  In  order  that  a  restriction  Construction  of 
to  a  life  interest  may  be  effectual,  it  is  necessary  that  the  fee  should  gen«^Wms 
be  given  to  the  children  of  the  legatee  or  to  some  other  pei-son,  *o  8®*^®  *^<^ 
and  then  a  second  question  arises,  as  to  which  the  decisions  of  the 
Court  are  not  altogether  accordant,  whether  the  expression  of  an 
intention  that  the  legacy  shall  be  settled  is  equivalent  to  a  direc- 
tion to  the  trustees  to  retain  the  money  invested,  so  as  to  secure 
the  prospective  interests  of  the  fiars  in  the  destination.  In 
Cuninghame's  Trustees  ^  the  decision  was  that  the  trustees  were  not 
bound  to  make  an  immediate  payment  of  legacies  which  the  testator 
wished  to  be  settled,  merely  because  the  estate  was  in  a  distributable 
condition,  but  the  Court  declined  to  go  farther,  and  to  say  that 
the  capital  must  be  retained  by  the  trustees  indefinitely.  But  in 
the  subsequent  case  of  IhUhie*8  Trustees  (which  also  raised  a 
question  as  to  an  alimentary  annuity)  it  was  held  that  a  general 
direction  to  invest  a  sum  of  money  for  the  benefit  of  the  immediate 
l^atees  in  liferent  and  their  children  in  fee  amounted  to  a  special 
trust  for  the  investment  of  the  fund  in  these  terms  in  name  of  the 

>  MackifmofCi  Tn,  v.  Receiver  in  *  Allcm  v.  AUan,  1872,  11  Maoph. 
Bankrwptey  in  Enf^amd,  1892,  19  R.  216;  Jamieton  v.  Letdie's  7V<.,  1889,  16 
1063.  R.  807 ;  Duihie's  Trs.  v.  Foriong,  1889, 

>  LftuUay'i  Tn.  v.  LintUaif,  1880,  8  16  R.  1002 ;  see  Miller  v.  MilUr^t  Trs,, 
R.  281 ;  Ihwnie'9  Tn.  v.  (Mlm,  1882,  1890,  18  R.  801. 

9  R.  749.  ^  Owninghame'i  Trt.   v.   Duke,   1873, 

'  MiiekdTs  Trs.  v.  SnUth,  1880,  7  R.       11  Maoph.  648. 
1086. 
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oHAFTiB  Lxiii.  testaiDeDtary  trustees,  and  this  decision  was  followed  in  the  case 
of  Christie}  The  question  in  all  such  cases  is  whether  the  testator 
has  constituted  a  trust  to  hold,  or  has  impliedly  authorised  payment 
to  be  made  to  the  parent,  making  him  the  protector  of  his  children's 
interest,  and  the  answer  of  course  depends  in  each  case  on  the  terms 
of  the  will  or  trust-deed. 
Power  to  2223.  Sometimes  trustees  are  empowered  to  cut  down  the 

down  a  fee  to  a  right  of  a  beneficiary  from  that  of  fee  to  a  protected  liferent,  the  fee 
gjj^^  ^®    being  settled  on  his  issue.    The  exercise  of  such  a  power,  anomalous 
as  it  may  appear,  has  been  sustained  by  decisions  of  the  House  of 
Lords  on  the  principle  that  it  is  a  condition  of  the  grant,  and  it  is 
settled  that  the  power  may  be  exercised  after  the  contraction  of 
debt  by  the  legatee,  and  so  as  to  render  an  arrestment  of  his  in- 
terest in  the  trust  inefiTectuaL^    Such  powers  must  be  executed  in 
strict  conformity  with  the  deed  of  constitution,  and  are  never  to 
be  extended  by  implication  or  construction.* 
Powers  under         2224.  Powcrs  of  making  advances  to  beneficiaries  are  derived 
make  advances  either  from  the  will  of  a  truster  or  from  the  authority  conferred  by 
^t^?thek"^  Statute  on  the  Court    Where  such  a  power  is  granted  in  the  tmst- 
prospective      deed  the  only  question  of  general  interest  is  the  question  by  whom 
the  power  may  be  exercised.    The  rule  is,  that  where  there  is  a 
manifest  delectus  personm,  as  in  the  case  of  a  power  of  making 
advances  being  given  to  a  sole  trustee,  the  Court  will  not  transfer 
the  power  to  another;^  but  where  the  discretion  is  given  to  trustees 
named  or  to  be  assumed  under  the  powers  of  the  trust,  then  the 
reference  is  not  to  the  discretion  of  chosen  persons,  but  to  the 
discretion  of  the  administrators  of  the  trust  for  the  time  being,  and 
the  power  may  be  exercised  by  the  Court  through  a  judicial  factor.^ 
The  construction  of  such  powers  has  been  the  subject  of  repeated 
consideration,  chiefly  in  special  cases  submitted  by  trustees  and 


shares* 


^  D%Me'%  Tr9,  y.  Kinloeh,  1878,  6  R. 
858 ;  Christie's  Trt.  v.  Murray's  Trs. 
1889,  16  R.  013.  In  a  case  where  trus- 
tees acting  tinder  a  power  settled  an 
estate  on  a  married  lady  in  liferent,  and 
her  issue  in  fee,  it  was  held  that  they 
were  not  entitled  to  insert  a  condition 
restricting  the  lady's  life  interest  in  case 
of  her  entering  into  a  second  marriage,— 
Reid's  Trs,  v.  Reid,  1879,  6  R.  916. 

s  Chambers'  Trs.  v.  Smith,  April  15, 
1878,  5  R.  (H.L.)  151,  reversing  5  R. 
97;  WeOer  v.  Ker,  2  Maioh  1856,  4 
Macph.  (H.L.)  8,  affirming '2  Macph. 
371.  In  the  sequel  of  this  case,  Ker*i 
Trs,  V.  Juttice,  1868,  6  Macph.  627,  it 
was  held  that  neither  the  beneficiary  nor 


his  assignee  was  entitled  to  a  oonveyMM 
in  liferent  by  the  tmstees,  but  only  to 
periodical  payments  of  the  income. 

»  M'NicoTs  JSxeeutrix  v.  M*Nied,  18M, 
20  R  886. 

*  HilTs  Trs.  v.  Thornton,  1874,  2  B. 
68  ;  see  p.  69,  per  Lord  Moncrei£  The 
Court  will  not  control  the  trustee  in  the 
exercise  of  the  discretionaxy  power,— 
HamhUUm  v.  HamUeUm's  Trs.,  186S,  2 
Macph.  187. 

>  SimMn  Petr.,  1863,  10  B.  640; 
Mackay  v.  Ewvng,  1867,  5  Maqib.  1004 ; 
1869, 8  Macph.  189 ;  and  see  HeriU't  Tn> 
V.  Fyge,  1886,  14  S.  670.  The  casa  «« 
examined  in  Bobbie's  Judieial  /<i«tor  v. 
Maerae,  20  R.  858. 
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beneficiaries  for  the  judgment  or  direction  of  the  Court ;  but  the  chaftbr  mn. 
decisions  in  such  cases  are  seldom  of  value  as  precedents.^  This 
principle,  however,  may  be  extracted  from  the  decisions,  that  where 
there  is  a  manifest  intention  to  provide  for  a  family  of  children 
during  nonage,  the  description  of  the  particular  circumstances  in 
which  the  testator  desires  his  trustees  to  exercise  the  power  is  to 
be  regarded  as  demonstrative  rather  than  taxative,  and  the  power 
may  therefore  be  extended  to  a  casus  improvims} 

2226.  By  the  Trusts  Act,  1867,  section  7,  "The  Court  may  Under  the 
from  time  to  time,  under  such  conditions  as  they  see  fit,  authorise  cour^may^ 
trustees  to  advance  any  part  of  the  capital  of  a  fund  destined,  either  aathorwe  ad- 

•'  *  *  vances  to  minor 

absolutely  or  contingently,  to  minor  descendants  of  the  truster,  children, 
being  beneficiaries  having  a  vested  interest  in  such  fund,  if  it  shall 
appear  that  the  income  of  the  fund  is  insufficient  or  not  applicable 
to,  and  that  such  advance  is  necessary  for,  the  maintenance  or 
education  of  such  beneficiaries,  or  any  of  them,  and  that  it  is  not 
expressly  prohibited  by  the  trust-deed,  and  that  the  rights  of 
parties  other  than  the  heirs  or  representatives  of  such  minor  bene- 
ficiaries shall  not  be  thereby  prejudiced." 

2226.  In  the  construction  of  this  power  it  has  been  held  that  Construction 
the  words  ''  having  a  vested  interest  in  such  fund  "  must  be  taken  gions^"  vesM 
in  a  sense  consistent  with  the  hypothesis  that  the  fund  is  destined  uJlbroiuteWor 
to  the  family  "  either  absolutely  or  contingently."    The  true  mean-  contingently." 
ing  is  found  in  the  concluding  words  of  the  section,  which  exclude 
destinations  giving  contingent  interests  to  persons  other  than  the 
children  and  their  heirs  or  representativea     It  therefore  follows 
that  the  existence  of  the  usual  clauses  of  survivorship  and  condi- 
tional institution  of  issue  is  no  bar  to  the  exercise  of  the  statutory 
power.'    It  was  laid  down  in  a  recent  case  ^  that  where  no  direc- 
tions are  given  with  reference  to  the  disposal  of  the  income  of  a 
fund  destined  to  minor  children,  the  income  is  to  be  considered  as 
capital,  because,  in  the  absence  of  special  directions,  the  income 
would  by  operation  of  law  be  added  to  the  capital.     It  is  assumed 
by  the  Statute  that,  where  the  income  belongs  to  the  children,  the 


1  Beferenoe  may  be  made  to  Sp.  Oa. 
Fergu9(m*9  Tn,y  1869,  8  Macph.  156; 
ChrUtU  V.  Chritiie't  7V«.,  1877,  4  E. 
620 ;  LaJUa  Petr.,  1880,  7  R.  881.  A 
liferenter  of  inoome  has  no  veto  upon  the 
exercise  of  a  power  to  adyaaoe  out  of 
oapita],— Sp.  Ca.  Oaithneu*  Tri.,  1877,  4 

R.087. 

>  Sp.  Ga.  Brigffs*  TVt.,  1869,  8  ]kfaq>h. 
242;  Sp.  Ca.  Speari  TVt.,  1878,  11 
Maeph,  781.  Compare  BainTg  Trt,  v. 
Duneanmm,  1892,  19  R.  1045,  where  a 


power  to  make  advanoee  to  daughters  on 
marriage  was  held  not  to  be  an  authority 
for  making  an  annual  allowance  during 
marriage. 

'  Pattt9(m  et  al,  Petrs.,  1870,  8  Macph. 
575 ;  Webiier  ei  oZ.  Petrs.,  1887,  14  B. 
501.  In  ThatMon  v.  MUUr*9  7W.,  1888, 
11  B.  401,  the  advance  was  refused,  m 
being  constmotiyely  prohibited  by  the 
deed  of  trust. 

«  JSott'  Tn.  Petrs.,  1894,  81  S.L.IL 
812. 
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taiistees  of  the  fund  have  authority  to  make  advances  for  mainte- 
nance out  of  it,  and  in  many  cases  this  would  be  so.^  Where  this 
is  doubtful,  the  Statute  itself  is  an  authority  ;  but  under  it  a  refer- 
ence to  the  Court  is  necessary.  It  may  be  kept  in  view  that  in 
such  cases  the  truster's  children  have  a  claim  of  aliment  against 
the  father's  estate,  which  his  trustees  must  recc^nise.' 

2227.  Where  funds  or  estate  are  left  in  trust  for  a  minor  or  a 
fatmily  of  minor  children,  the  Court  has  been  in  use,  on  the  appli- 
cation of  the  trustees,  to  fix  the  sum  which  the  trustees  may  expend 
on  maintenance  and  education.  In  such  cases  the  Court  proceeds 
neither  on  the  Statute  nor  altogether  on  the  expressed  will  of  the 
truster,  but  acts  in  virtue  of  its  nobile  officium  as  administrator  of 
property  the  management  of  which  is  not  otherwise  provided  for.' 
Such  applications  will  not  be.  granted  where  the  truster  has  himself 
fixed  the  allowances  which  are  to  be  made  for  the  maintenance  of  his 
children,  or  has  given  an  absolute  discretion  to  trustees  nominated 
by  himself.^  In  all  cases  the  expenditure  of  the  money  ought  to 
be  in  the  hands  of  a  l^al  guardian,  subject  to  the  control  of  the 
Court  of  Session.^ 

2228.  It  would  be  foreign  to  the  objects  of  ordinary  family  trusts 
to  allow  purchases  of  property  to  be  made  either  for  investment  or 
on  speculation.  It  is  not  enough  that  investments  of  trust  money 
should  be  safe ;  they  must  be  such  as  are  capable  of  being  easily 
realised.  Accordingly,  investments  of  trust-money  on  landed  se- 
curity are  usually  made  by  way  of  loan,  not  by  way  of  purchase.  In 
the  case  of  eleemosynary  trusts,  the  elements  of  permanence  of 
landed  property  and  its  capacity  for  improvement  mark  it  out  as  the 
best  possible  trust  investment ;  and  trustees  for  charitable  purposes 
are  entitled  to  invest  their  funds  in  the  purchase  of  lands  without 
special  authority.  But  trustees  of  private  trusts  holding  funds  for 
the  ultimate  purpose  of  distribution  would  not  be  warranted  in  enter- 
ing into. such  transactions  unless  specially  authorised.  In  the  case 
of  M'MUlan  v.  AvTiistrong  •  Lord  Moncreiflf  strongly  disapproved  of 
such  purchases.  "  It  is  veiy  clear  to  me,"  he  observed,  "  that  under 
this  will  there  was  no  power  given  to  employ  the  personal  funds  of 
the  deceased,  after  being  converted  into  money,  in  the  purchase  of 
a  land  estate.    The  whole  scope  and  the  plain  terms  of  the  deed 


1  Sp.  Ca.  DwneaaCi  Trt,,  1877,  4  R. 
1098. 

>  Dunbar  $  Tr$,  v.  Shaw,  1805,  Hiune, 
265  ;  Tayf4>r  Petr.,  1850,  13  D.  948  ; 
SfoUing  v.  Spalding' 9  ^rt.,  1874,  2  R. 
287. 

>  The  leading  case  is  Baird  Petr.,  1872, 
10  Maoph.   482.     See  also  ifutr  Pein, 


1887,  15  a  171 ;  CU^tiAoicfi  Petr.,  18H 
21  R.  671. 

«  DoitgUu  Petr.,  1872,  10  Macph.  94S. 

B  Seddon  Petr.,  1891, 19  R.  101 ;  1898, 
20  R.  675. 

•  IPMiOan  y.  Armttrong,  61>ec.  1848» 
11  D.  207. 
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import  the  reverse.    And  any  such  employment  of  the  money  in  a  chaptbb  lxoi. 
specnlative  or  ambitious  purchase  was  evidently  a  thing  altogether 
different  from  a  mere  investment  at  interest  for  security,  even  in  a 
real  or  heritable  security." 

2229.  A  trust  for  the  execution  of  an  entail  ^  may  be  in  the  Grant  of  power 
form  of  a  direction  to  entail  lands  which  are  conveyed  to  the  trustees,  convey  lands 
or  it  may  be  in  the  nature  of  a,  trust  for  the  purchase  of  lands  to  be  Sj^ions^of  a^" 
entailed  on  a  specified  order  of  heirs.      Powers  to  create  entails  strict  entaU. 
need  not  be  expressed  in  technical  language,  provided  a  "  tailzied 
succession  "  is  prescribed  either  by  specifying  the  order  of  the  heirs, 

or  by  a  reference  to  the  destination  of  an  existing  entail.^  The  effect 
of  an  express  direction  to  entail  is  not  easily  destroyed  by  ambiguous 
expressions  in  other  parts  of  the  settlement.*  Eeference  is  made  to  a 
previous  chapter  in  which  the  law  of  this  subject  is  fully  considered.* 

2230.  Until  the  Entail  Amendment  Act  came  into  operation,  an  Whether  a  de- 
heir  possessing  upon  an  imperfect  entail  had  no  power  to  amend  it,  i^y^^^reme- 
either  directly  or  by  means  of  a  trust ;  the  theory  being,  that  the  <^ed  by  means 
entail  was  binding  inter  hceredes,  and  that  any  attempt  to  impose 

new  conditions  or  additional  fetters  was  a  departure  from  the  con- 
ditions of  the  grant  In  the  case  of  Baillie  v.  Cochrane^  this 
principle,  that  every  entail  is  complete  in  itself,  was  finally  esta- 
blished ;  the  House  of  Lords  having  concurred  with  the  Court  of 
Session  in  holding  that  an  obligation  to  execute  an  entail,  even 
when  contained  in  a  contract  of  marriage,  did  not  create  a  trust  in 
the  person  of  the  lieir  to  execute  an  entail,  because  in  the  marriage- 
contract  itself  an  attempt  had  been  made  to  carry  out  the  purposes 
of  the  obligation  by  means  of  a  procuratory  of  resignation,  in  which 
the  conditions  were  imposed  by  reference.  In  Urquharl  v.  Urquhart  ® 
a  supplementary  entail  having  been  declared  invalid,  on  the  ground 
that  it  imposed  new  fetters,  the  Court  in  the  same  action  set  aside 
the  original  deed^  acting  imder  the  authority  of  the  43d  section  of 
the  Statute,  which  provides  that  estates  held  under  a  deed  of  entail 
defective  in  one  particular  may  be  acquired  in  fee-simple  by  the 
heir  in  possession.  It  is  the  less  necessary  now  to  refer  particu- 
larly to  the  authorities  (a  list  of  which  is  subjoined)  establishing 
the  proposition  that  an  entail  defective  in  any  particular  is  irre- 

'  See  Chapter  LVI.   as  to  the  law  '  Forsyth  v.  Peryuton,  14  June  1832, 

applicable  to  such  trusts.  10  Sh.  646. 

'  Leny  y.  Leny,  28  June  1860,  22  D.  ^  As  to  powers  inter  vivos  see  Napier 

1272  ;  Forrest*a  Trt.  v.  Forrest,  14  Dec.  Petr.,  4  March  1837,  15  Sh.  745. 

1845,  8  D.  804 ;  M'Innes  v.  McAllister,  «  BaiUie  v.  Cochrane,  12  March  1867, 

29  June   1827,   5  Sh.   862,  N.E.  801 ;  2  Maoq.  529,  affirming  17  D.  659  ;  Demp- 

M'Phersonv.  M'Pherson,  11  June  1852,  1  ster  y,  Dempster,  12  June  1857,  8  Macq. 

Maoq.  246  ;  Moncrveffy,  Memies,  20  D.  62,  and  cases  there  cited. 

95  ;  Gordon  v.  Gordon's  Trs ,  2  Mar.  1866,  *  Urquhart  v.  Urqiiharty  18  D.  742, 14 

4  Macph.  501.  July  1858, 1  Maoq.  658. 
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mediable  by  the  act  of  the  heiis-subfititate ;  ^  since  by  the  43d 
section  of  the  Entail  Amendment  Act  imperfect  entails  are  now 
cat  down  to  simple  destinations,  which  any  heir  of  entail  in 
possession  may  alter  at  his  pleasore. 

2231.  Powers  of  entailing,  when  constituted  by  reservation,  are 
strictly  construed ;  and  the  framing  of  such  provisions  is  therefore 
a  matter  of  some  delicacy,  demanding  not  only  attention  to  form, 
but  an  accurate  knowledge  of  the  principles  of  the  law  of  entail 
This  may  be  illustrated  by  a  consideration  of  the  case  of  powers 
reserved  by  marriage-contract  to  entail  property  destined  to  the  heirs 
of  the  marriage,  or  to  impose  additional  fetters  on  those  heirs.  In 
order  that  such  powers  may  be  practically  operative,  it  is  not  enough 
that  the  contracting  party  reserves  the  right  of  making  an  entail, 
either  in  general  terms  or  by  reference  to  the  prohibitory  and  resolu- 
tive clauses  which  he  proposes  to  introduce.  He  must,  if  he  means  to 
alter  the  destination  of  the  marriage-contract,  reserve  to  himself  a 
power  of  altering  the  order  of  succession ;  otherwise  the  only  entail  he 
will  be  permitted  to  execute  under  the  reserved  power  will  be  one  in 
favour  of  the  eldest  son  and  the  heirs  of  his  body,  with  substitutions 
conforming  as  nearly  as  possibly  to  the  order  of  legal  succession.^ 

2232.  A  power  to  entail  lands  is  defeasible  under  the  Entail 
Amendment  Act,  if  the  direction  be  defective  in  any  of  the  pro- 
hibitions,' or,  even  though  perfect,  if  the  intended  institute  is  a 
person  of  full  age,  born  after  the  date  of  the  settlement ;  though  in 
the  last  case  it  would  probably  be  the  duty  of  the  trustees  to 
execute  an  entail  in  terms  of  the  trust,  if  they  were  not  interpelled. 
The  machinery  provided  by  the  Statute  for  vacating  the  trust  is 
analogous  to  the  process  of  disentailing ;  it  being  provided  that 
any  party  (being  of  full  age  and  bom  after  the  settlement)  for 
whom  any  landed  estate  is  held  in  trust,  may  ^  make  application 
by  way  of  summary  petition  to  the  Court  of  Session,  setting  forth 
the  facts,  and  refening  to  this  Act,  and  craving  the  Court  to  pro- 
nounce an  act  and  decree  declaring  him  fee*simple  proprietor  of 
such  land  or  estate,  and  unaffected  by  any  such  conditions,  provi- 
sions, restrictions,  or  limitations."  * 

2233.  Sometimes  trustees  are  directed  to  accumulate  rents,  or 
the  proceeds  of  investments,  for  the  purpose  of  purchasing  lands  to 
be  afterwards  entailed;*  or  the  trust  may  be  to  sell  landed  pro- 

1  See  Watson  v.  Pyot,  1801,  M.  "Prov.  1826,  4  Sh.  898,  N.£.  896 ;  Madeod  v. 

to  Hein,*'  App.  No.  4  ;  Dou(^(U  ?.  John-  MacLeod,  1  Joly  1828,  6  Sh.  1048. 

•ton,  1804,  F.C.,  M.  "Fiw,  Abeol."  &c,  *  11  and  12  Vict.,  cap.  86,  §  48. 

App.  No.  1 ;  OnoiitUm  v.  OrmuUm,  1809,  «  Dnd,,  §  47. 

Home,  581 ;  Mtldrvm  v.  MaiOand,  29  '  BeaUU  y.  Johmtone,  15  Dec  1849, 

June  1827,  5  Sh.  857,  N.E.  796 ;  £.  qf  12  D.  857 ;   Strathm»rt  v.  StraLkmore'i 

Fife  V.  />»/,  7  March  1828,  6  Sh.  698.  Tr§.y  9  Jnly  1856,  18  D.  1212. 

*  Maentil  v.  MaeneiCs  2Vf.,  27  Jan. 
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perty  for  the  purpose  of  purchasing  other  lands  more  contiguous  to  ohaftkb  Lxm. 
the  principal  estate.    Under  a  direction  of  this  nature,  trustees 
have  been  held  entitled  to  lay  out  an  uninvested  balance  of  the 
money  in  erecting  a  mansion,^  or  in  the  purchase  of  superiorities,^ 
but  not  in  the  commutation  of  teind  or  feu  duties.' 

2234.  Questions  of  difficulty  have  arisen  in  connection  with  the  Construction 
construction  of  powers  of  sale  in  combination  with  directions  for  ^^^  to  wii 
the  payment  of  debts  and  the  entailing  of  the  residue.    It  may  be  ?f^"^®!lP^ 
observed  that  in  construing  such  powers  an  important  distinction  purchase  of 
has  been  recognised  between  trusts  for  payment  of  debts  and  trusts  °^  ^  ^^ 
relating  to  the  destination  of  residue.     In  the  former  case,  a  power 

to  sell  has  been  held  to  be  implied,  on  the  ground  that  as  the 
testator's  estate  was  liable  to  be  sold  at  the  instance  of  his  creditors, 
he  must,  in  voluntarily  providing  for  the  payment  of  his  debts,  be 
held  to  have  contemplated  the  exercise  of  such  a  power.  This  is 
in  substance  the  principle  of  the  case  of  Urskine  v.  Wemyss*  and 
subsequent  cases.'^  But  an  intention  that  the  estate  should  be  sold 
for  the  purpose  of  adding  the  proceeds  to  a  fund  which  has  been 
subjected  to  the  fetters  of  an  entail  will  no  more  be  implied,  in  the 
absence  of  an  express  declaration,  than  an  intention  to  entail  the 
estate  itself  would  be  implied.  And  therefore,  where  a  trust  for 
the  purpose  of  creating  an  entail  of  lands  contains  incidentally  a 
conveyance  of  other  lands,  as  to  the  disposal  of  which  nothing  is 
said,  these,  after  payment  of  debts,  must  be  transferred  in  fee- 
simple  to  the  heir-at-law.^  If,  however,  the  trustees  are  desired  to 
convey  the  estate  under  fetters,  the  direction  will  be  binding  until 
set  aside  by  an  action  of  declarator.^ 

2235.  It  may  be  kept  in  view  that  trusts  which  provide  for  the  Questions  as  to 
accumulation  of  money,  whether  for  the  purpose  of  creating  entails  J^Irato  under 
or  otherwise,  are  liable  to  be  cut  down  by  the  Thellusson  Act,  as  ^iich  powers, 
extended  by  the  Accumulations  Act  ®  and  the  41st  section  of  the 

Entail  Amendment  Act.®  In  the  case  of  Lord  v.  Colvin  ^^  an  opinion 
was  returned  to  the  Court,  of  Chancery,  under  the  powers  of  the 
Law  Ascertainment  Act,  to  the  effect  that  implied  accumulations 


1  SproCi  TVs.  V.  Sprot,  11  March  1880, 
8  Sh.  712. 

3  Sharpe  Petr.,  11  Feb.  1823,  2  Sh. 
203,  N.E.  180. 

*  PoUexfm  V.  Stewart,  14  July  1841, 
8  D.  1215 ;  see  30  and  31  Vict.,  cap.  97, 
§8. 

.  *  Bnkine  v.  Wemyst,  18  May  1829,  7 
Sh.  594. 

'^  JPKinnon  OampbdCz  Trz.  v.  Camp- 
bdl,  4  DeclSSa,  1 D.  158 ;  and  Henderwn 
T.  S(mervaie,.22  June  1841,  3  D.  1049. 


•  AUany,  Oloigow's Trt,,  1  Sept  1886, 
2S.  &  M*L.  333  ;  Trotter  y,  Cunninghame, 
29  May  1849,  11  D.  1066. 

'  OUmour'i  TVs.  v.  Oilmour,  6  Dec. 
1856,  19  D.  134. 

^  39  and  40  Geo.  ni.,  cap.  98,  and  55 
and  56  Viet.,  cap.  55. 

^  11  and  12  Vict.,  cap.  89. 

10  Lord  V.  Colvin,  7  Dec.  1860,  28  D. 
Ill ;  Bee  Chapter  XV.,  Section  III. 
(AooamnlationB). 
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cHAPmt  Lxm.  are  equally  void  as  if  they  were  expressed ;  an  opinion  which  is  in 
accordance  with  the  English  decisions.^    The  mode  of  defeating 
accumulations  is  provided  by  the  Statute  itself;  the  money  is  to 
be  "  received  by  such  person  or  persons  as  would  have  been 
entitled  thereto  if  such  accumulation  had  not  been  directed.'*' 
Pbwer  to  tnu-        2236.  By  means  of  a  grant  of  special  powers,  a  truster  may 
ciu-y^to  rater   remove,  in  any  particular  case,  the  disability  which  attaches  to  the 
wntwctTSith  '*'*^^'^'^  ^'  trustee  and  beneficiary  in  regard  to  contracts.    It  is 
the  tnist-'        sometimes  of  advantage,  and  it  may  be  consistent  with  the  wishes 
of  a  truster,  that  individual  trustees  should  have  powers  conferred 
upon  them  to  become  purchasers  or  tenants  of  the  trust-estate. 
Trust  settlements  frequently  empower  the  trustees  to  accept  the 
offices  of  factor  and  agent  to  the  trust ;  the  utility  of  such  a  dispen- 
sation with  the  rules  of  equity  is  more  questionable  in  this  case 
than  in  the  case  of  a  grant  of  authority  to  purchasa    In  either  case 
the  power  will  be  liberally  construed.' 
M iaoeiianeous         2237.  The  powers  that  may  be  conferred  by  grant  on  fidaciaiy 
tees.*"  °   ^^  disponees  are  evidently  as  various  as  those  which  belong  to  a  fee- 
simple  proprietor.    Some  of  those  have  been  referred  to  inciden- 
tally in  treating  of  the  usual  powers  of  administration.     Sach  are 
powers  of  feuing  and  granting  long  leases ;  powers  to  submit  and 
refer  actions  or  claims ;  powers  to  invest  in  precarious  securities,  or 
to  carry  on  a  mercantile  businesa^    In  aU  cases  where  the  power 
of  a  beneficiary  to  do  a  particular  act,  or  class  of  acts,  is  limited  by 
the  common  law,  the  trustee  holding  for  his  behoof  is  subject  to 
the  same  restriction ;  a  principle  which  may  be  illustrated  by  the 
case  of  trustees  for  liferenters,  whose  powers  in  regard  to  cutting 
timber  and  wasting  the  substance  will  be  similar  to  those  enjoyed 
by  the  liferenter  under  a  direct  disposition.    It  is  of  course  com- 
petent to  the  truster  to  extend  the  powers  of  his  trustees  as  he  may 
think  proper,  in  which  case  the  responsibility  of  the  trustee  will 
be  the  same  as  that  of  any  gratuitous  mandatory  charged  with  the 
execution  of  the  particular  matter  of  business.    He  will  not^  in  the 
general  case,  be  liable  for  the  loss  occasioned  by  transactions 
involving  risk,  into  which  he  has  entered  at  the  request  or  by  the 
permission  of  his  constituent.     It  is  impossible  to  define  more 
minutely  the  obligations  and  duties  of    trustees  clothed  with 
arbitrary  powers.    For  present  purposes  it  may  suffice  to  advert  to 
the  diflference  betwixt  powers  directory  and  imperative, — a  distinc- 
tion which  enters  into  questions  of  liability. 

1  See  Tenck  v.  Ch^ie,  6  Be  6.  M.  ft      20  D.   1141 ;   and   see   Ghi^to  LV^ 
G.  458.  Seotkm  HI.  (IVoste  for  Sale). 

>  80  and  40  Geo.  m.,  oap.  98,  f  2.  «  See  BM  v.  AintUe,  7  Nov.  18S8, 1 

*  Ooodtir  Y.  CarrtUka%  10  June  1858,      ACaoph.  0 ;  OoMnenm's  TVt.  v.  CbMrnw, 

8  Deo.  1849,  8  Maoph.  200. 
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2238.  A  directory,  that  is,  a  permissive  power  may  be  given  by  cHArraRLxm. 
a  testator  without  any  expectation  that  it  will  be  used ;  and  with  powen  direc- 
no  other  object  than  that  of  leaving  the  trustee  free  to  act  in  a  par-  ^^tive  dS- 
ticular  way  under  circumstances  not  likely  to  occur.    For  example,  tinguished. 
a  power  of  sale   may   be  given  to  meet  possible  emergencies, 
although  the  intention  plainly  is  that  the  estate  should  be  handed 
over  to  the  heir  unimpaired.     Or  a  power  may  be  given  to  trustees 
to  continije  a  business,  if  expedient,  with  the  view  of  avoiding  the 
loss  that  might  accrue  from  winding  up  suddenly.     It  would  be  a 
great  abuse  of  the  confidence  reposed  in  a  trustee  under  such  cir- 
cumstances if  he  were  to  interpret  such  powers  as  a  license  to  con- 
duct the  trust  affairs  in  an  imprudent  manner.    The  mere  fact  that 
the  trustee  is  acting  technically  within  his  powers  will  not  always 
relieve  him    from    responsibility  for  improvident    management 
But  where  a  power  is  so  worded  as  to  have  the  force  of  a  direction, 
the  trustee  has  no  alternative ;  his  duty  is  to  act  upon  the  opinion 
of  the  truster  in  preference  to  his  own  ;  and  tKe  consequences  of  his 
obedience,  however  unfortunate,  must  be  viewed  as  the  act,  not  of 
the  trustee,  but  of  his  constituent 


^   I 
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CHAPTER  LXIV. 

LIABILITY  OF  TRUSTEES  FOR  NEGLIGENT  ADMINI- 
STRATION,  AND  LIMITATION  THEREOF. 


1.  Personal    Nbglioenge  —  Liabi- 

lity OP  THE  Trustee. 

2.  Liability  for  Interest  on  un- 

invested TRUST-FuNDa 


3.  LlABILTTT  FOR  THE  ACTS  OF  CO- 
TRUSTEES, AND  Limitation  of 
Liability. 

4.  Liability  for  the  Acts  of  Fac- 
tors AND  Law-Agents. 


Limits  of  the 
subject. 


2239.  The  sabject  of  the  present  chapter  has  been  to  a  large 
extent  anticipated  in  treating  of  the  duties  and  powers  of  trustees. 
As  a  general  rule,  the  abuse  of  a  power,  or  the  omission  to  perform 
a  duty,  carries  with  it  a  corresponding  liability  of  the  beneficiary 
whose  rights  are  aifected  by  the  breach  of  trust.  The  line  of  the 
trustee's  duty,  in  the  exercise  of  the  various  functions  which 
devolve  on  him,  is  marked  out  by  the  records  of  decided  cases,  in 
which  the  sanction  of  personal  liability  has  been  attached  to  diver- 
gence from  that  line.  It  would  not  have  been  possible  to  convey 
to  the  reader  an  adequate  notion  of  the  obligations  incumbent  on 
trustees,  and  the  diligence  which  the  law  exacts  from  them,  with- 
out goin^  into  a  detailed  examination  of  the  cases  in  which  the 
nature  of  the  duties  incumbent  on  trustees  has  been  determined  by 
the  application  of  that  most  rigorous  of  tests,  the  test  of  personal 
responsibility. 

2240.  On  the  subject  of  the  trustee's  liability  to  his  constituents 
in  its  general  relations,  and  with  reference  to  the  acts  of  the  indi- 
vidual trustee,  the  observations  which  follow  are  necessarily  brief, 
being  in  fact  little  more  than  a  summary  of  the  results  of  previous 
chapters,  but  regarded  from  a  different  stand-point — the  considera- 
tion of  the  interests  of  the  trustee  being  at  present  the  object  in  view, 
as  were  those  of  the  beneficiary  in  the  chapters  on  duties  and 
powers.  There  remain  for  consideration  the  special  topics  of  the 
liability  of  trustees  and  factors  for  interest  on  unproductive  capital ; 
the  question  of  joint  or  individual  responsibility  in  relation  to  the 
intromissions  of  co-trustees;    and  the  doctrine  of  constructive 

(4)  for  factom.  liability  for  the  intromissions  of  factors ;  including  in  the  last  two 
divisions  the  subject  of  the  construction  and  effect  of  the  usual 
claiises  of  indemnity. 


(1}  General 
relatioiu  of 
subject. 
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OHAPTEB  LXTV. 

SECTION  I.  

Peesonal  Nbgugencb — Liability  of  the  Trustee. 

2241.  Quo  casu  ad  exactissimam  quisque  diligentiam  compel-  Ruieofdin- 
litur  reddere  rationem ;  nee  suflficit,  talem  diligentiam  adhibuisse,  Sv^iAw^ 
qualem  suis  rebns  adhibere  soleret,  si  modo  alius  diligentior  com- 
modius  administraturus  esset  n^otia.^ 

2242.  This  is  the  principle  of  responsibility  which  was  applied  in  Rule  of  diii- 
the  Eoman  jurisprudence  to  the  conduct  of  the  aifairs  of  a  beneficiary  f^^ig^buity 
by  a  person  who  undertook  to  act  for  him  in  his  absence,  and  it  for  negligence, 

•^        *  under  the  law 

does  not  differ  from  the  rule  which  has  been  established  by  the  of  Scotland. 
House  of  Lords  with  reference  to  the  liability  of  trustees.  The 
rule  was  thus  stated  by  the  Lord  Chancellor  in  the  case  of  Learoyd  :  ^ 
"I  do  not  think  it  is  true  to  say  that  one  is  entitled  to  consider  the 
special  qualities  or  degree  of  intelligence  of  a  particular  trustee : 
persons  who  accept  that  office  must  be  supposed  to  accept  it  with 
the  responsibility  at  all  events  for  a  position  of  ordinary  care  and 
prudence."  So  also,  in  Roe  v.  Meek^  Lord  Herschell,  under  refer- 
ence to  the  opinion  of  the  House  in  the  cases  of  Learoyd  and  Ktwx 
V.  Mcuihinnon,  stated  the  question — "  Has  it  then  been  shown  that 
the  trustee  failed  to  exercise  that  degree  of  diligence  which  a  man 
Of  ordinary  prudence  would  exercise  in  the  management  of  his 
own  affairs  ? "  This  was  the  test  applied  in  the  three  important 
cases  here  cited ;  it  is  indeed  the  only  practicable  test  of  prudent 
management,  and  it  is  one  to  which  no  honest  and  capable  trustee 
need  object  as  a  standard  by  which  his  administration  should  be 
tried.  This  being  premised,  it  is  only  necessary  here  to  recapitulate  ' 
in  the  briefest  manner  the  acts  of  omission  and  intromission  which 
may  subject  a  trustee  in  personal  liability. 

2243.  Trustees  have  been  held  personally  liable  for  neglecting  Uabiiity  for 
to  get  in  debts  due  to  the  estate  ;  *  for  discharging  a  security,  and  ^i^  trust- 
for  consenting  to  the  liberation  of  a  debtor.^    But  they  are  allowed  ®***^* 

a  reasonable  time  for  realisation ;  ®  and  where  the  trust-deed  gives 
a  power  to  borrow,  they  have  a  discretion  whether  to  provide  for 

1  Inst.  iiL  27,  1.  869 ;  Forman  v.  Bums,  2  Feb.  1863, 15 

^  WhUeley  v.  Learoyd^  1  Aug.  1887,  D.  362 ;  Oouriay  v.  Dimbreek,  1710,  M. 

Jj.IL  12  App.  Oa.  737,  at  p.  781 ;  Knox  16,192;  ffeggie  v.  ffeggie,  18  March  1858, 

V.    Maekhnan,    7    A-ag.    1888,   15    R  20  D.  823.    The  goodwiU  o!  the  trnster's 

(H.L.)  83.  bnsineBs  is  an  asset  for  which  his  trustees 

'  Mae  V.  Meek,  16  B.  (H.L.),  at  p.  34.  are  bound  to  get  valne  if  Buch  can  be 

*  Oarrutkeri  v.  C(dms,  1890,   17  R  obtained,— I>onaW    v.    EodgaH's    7V«., 

769,  where  the  trustees,  instead  of  lequir-  1898,  21  R.  246. 

ing  a  cash  payment,  took  a  bond  for  the  '  Ahererombie  v.    Innes,    1728,    Rob. 

price  of  the  crop  and  stock  of  a  farm ;  App.  Oa.  457. 

MoffiU  V.  Robertwn,  81  Jan.  1884,  12  Sh.  *  See  Baird's  case,  20  D.  1176. 
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CHAPTKR  Lxiv.  liabilities  by  the  use  of  that  power,  or  by  an  immediate  sale.*    The 
fact  that  the  trustee  was  interested  as  a  beneficiaiy,  and  had  no 
other  object  than  to  give  time  to  the  debtor  to  extricate  his  afiairs, 
is  not  a  sufBcient  defence. 
Liability  for  2244.  Trustees  are  liable  to  the  beneficiary  for  loss  sustained 

f?om*hivestiiig  iH  cousequencc  of  the  investment  of  the  funds  committed  to  their 
trwie^^OT  ?n "  care  in  a  manner  not  sanctioned  by  the  settlement^  Their  liability 
to  unpaid  creditors  of  the  truster  is  the  same  in  substance,  and  it 
covers  the  case  of  payments  made  to  beneficiaries  out  of  funds  which 
are  properly  applicable  to  payment  of  debts.*  This  includes  seveial 
cases: — (1.)  If  the  trustee  invest  his  constituent's  money  in  a 
mercantile  business,  in  which  he  is  partner,  he  is  liable  to  account 
for  a  proportion  of  the  profits  of  the  business  corresponding  to  the 
amount  invested ;  and  if  loss  is  sustained,  or  no  profits  are  earned, 
he  must  account  for  the  money  invested,  increased  by  the  addition  of 
accumulated  interest.^  The  same  liability  attaches  if  the  trustee 
leaves  the  money  in  the  business  where  it  was  invested  without 
having  special  authority  from  the  truster  to  do  so.^  (2.)  If  the 
trustee  invests  the  trust  money  in  a  business  in  which  he  is  not 
interested,  or  in  the  stock  of  an  incorporated  company,  or  if, 
without  authority,  he  leaves  the  money  so  invested  as  he  found  it 
beyond  the  period  which  may  be  fixed  as  being  reasonably  sufficient 
for  winding  up  the  affairs  of  the  trust,  he  will  (on  the  principles 
laid  down  in  the  cases  of  Laird  and  Coch/rane,  and  the  cases  on  heri- 
table securities),  be  liable  to  replace  the  money,  with  interest,  and 
to  relieve  the  beneficiaries  of  any  liabilities  that  may  have  been 
incurred  to  the  creditors  of  the  company.* 


1  BifmU  V.  Binni€*8  Trs.  8  Aug.  1889, 

16  R.  (H.L.)  28. 

^  But  the  trustee  is  butitled  to  the 
equities  of  a  bona  fide  possessor  in  relation 
to  unauthorised  investments ;  and,  e.g.j 
may  take  credit  for  money  fairly  expended 
in  meliorations  upon  an  estate  which  he 
had  purchased  with  the  trust-funds  under 
an  erroneous  view  of  the  meaning  of  the 
truster's  directions, — Douglas  ▼.  Douglcu' 
Trs.,  20  July  1864,  2  Macph.  1879. 

'  fferitahU  Securities  Investment  Asso- 
ciation V.  MiUer*s  Trs,,  1898,  20  R.  676. 

*  Laird  v.  Laird,  26  June  1855,  17 
D.  984  ;  Cochrane  v.  Black,  1  Feb.  1855, 

17  D.  821 ;  Orakam  v.  EeUe,  10  Nov. 
1818,  2  Dow,  17.  An  authority  to  invest 
on  "personal  security"  wiU  not  justify 
trustees  in  lending  the  money  to  a  person 
in  trade,  as  was  observed  by  Sir  William 
Grant  in  a  case  where  trustees  had  lent 


to  the  husband  of  a  beneBoiaiy.  "The 
authority,"  he  observed,  "  did  not  extend 
to  an  accommodation ;  it  was  evident  the 
trustees  had,  upon  the  marriage,  been 
induced  to  accommodate  the  husband  with 
the  sum,  which  they  had  no  pow«r  to 
do," — Langsion  v.  Wivant,  6.  Coop.  33. 
And  where  trustees  were  directed  by  tike 
settlement  to  lend  a  wife's  money  to  the 
husband  on  her  requisition,  it  was  held 
that  his  insolvency  justified  the  trustees 
in  refusing  to  comply  with  the  request*— 
Boss  V.  Oodsatl,  1  T.  &  O.  Ch.  Ca.  617. 
Lord  Eldon  would  not  even  allow  a  trustee 
to  invest  in  the  stock  of  the  Bank  of 
England, — Howe  v.  Earl  of  DartmouA, 
7  Ves.  150.  On  the  subject  of  liability 
for  interest,  see  the  ensuing  section. 

"  Outhrie  V.  Fairweatker,  1  Dec.  186S, 
16  D.  214  ;  Laird  v.  Laird,  supra. 

^  See  Aeeovmiant  of  Court  v.  Anrrf. 
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2245.  Tn  such  a  case,  trustees  on  whom  a  call  has  been  made  as 
holders  of  stock  which  they  are  not  entitled  as  trustees  to  hold, 
may  be  restrained  from  applying  the  trust-funds  towards  payment 
of  calls.  In  the  case  of  Brownlie,  arising  out  of  the  City  of 
Glasgow  Bank  liquidation,  interdict  waa  granted  against  the  payment 
of  calls  out  of  the  tnist-funds.  On  the  point  that  the  stock  had 
belonged  to  the  truster,  it  was  observed  that  "  to  retain  an  unsafe 
and  improper  investment  after  it  could  be  converted  and  recdised 
is  equivalent,  as  r^ards  the  duty  and  liability  of  trustees,  to 
making  the  same  investment  by  the  trustees  themselves.  They  are 
just  as  little  entitled  to  continue  the  truster's  imprudence  as  to 
commit  it  themselves.''  ^  Tn  the  case  cited  the  question  was,  in 
substance  as  well  as  in  form,  a  question  between  trustee  and  bene- 
ficiary, i,e.,  whether  the  liability  for  calls  should  rest  on  the  indi- 
vidual trustees  of  Mr.  Brownlie,  or  should  be  thrown  upon  his 
estate  ?  It  would  seem  to  follow  that  the  trust-estate  could  not 
be  compelled  to  pay  a  sum  exceeding  the  value  of  the  personal 
estate  of  the  trustee  in  cases  where  the  investment  is  authorised, 
and  the  trustee  has  a  right  of  relief.  But,  for  the  reasons  given  in 
the  Lord  President's  opinion  in  CvmngharrCs  case,  it  results  that 
in  such  cases  the  estate  is  always  liable  to  the  extent  of  the  calls.^ 

2246.  (3.)  A  trustee  ought  not  to  invest  on  foreign  securities.^ 
(4)  Trustees  investing  on  personal  security,*  bills,^  or  personal 

29  June  1858,  20  D.  1176 ;  Hughe*  v.  *  Cfunmgham  v.  Montgomerie,  1879,  6 

Bntfon,  22  Beav.  181 ;  Buxton  v.  Buxton,  R.  1838. 

1  My.  ft  Or.  80 ;  and  Orr  v.  Newton,  2  >  See  BlaekeU  v.   OUchrkt,   30    May 

Cox,  276,  as  to  the  queetion  of  reasonable  1832,  10  Bh.  590  ;  Fergtuon  v.  Memies, 


CHAFTBB  LXIV. 

Where  the 
inyestment  is 
unauthorised, 
trust-estate  is 
not  liable  for 
calls. 


Where  invest- 
ment autho- 
rised, the  trust- 
estate  as  well 
as  the  trustee 
is  liable. 


Liability  for 
unsafe  invest- 
ments. 


delay  for  the  porpoee  of  reaUtsation. 
There  ia  no  donbt  that  an  English  trustee 
also  muat  acooont  for  profits,  if  required, 
—Tehbs  V.  Carpenter,  1  Mad.  304.  The 
role  established  by  the  Court  of  Chancery 
on  this  subject  is,  that  the  beneficiary 
has  the  option  of  taking  the  actual  profits 
or  charging  the  executor  with  interest, — 
Robm9on  v.  Jlobinson,  1  De  G.  M.  & 
G.  257 ;  ea;  parte  WaUon,  2  V.  &  B. 
414  ;  Docker  v.  Somes,  2  My.  &  K.  655 ; 
HeaJtkooU  v.  Hvlme,  1  J.  &  W.  122 ; 
RiUdiffe  V.  Grave*,  2  Ch.  Ca.  152.  A 
loan  to  an  executor  who  is  engaged  in 
trade  is  r^arded  ae  an  investment  in 
trade,  and  liability  for  profits  attaches 
accordingly, — Townend  v.  Toumend,  1 
Giff.  201.  The  same  oonstmction  is  put 
apon  the  transaction  if  an  executor  who 
is  in  trade  pays  the  trast-funds  ipto  his 
private  bank  aooount, — Treves  v.  Towns- 
heni,  1  Br.  C.  C.  384. 

1  Brownlie  v.  Brownlie'a  Tn,,  1879,  6 
R.  1288, 1286. 


21  May  1830,  8  Sh.  782;  Simpawi  v. 
Doud,  1  Feb.  1855,  17  D.  315 ;  Aecoun- 
iant  of  OouH  v.  Oeddes,  29  June  1858,  20 
D.  1174.  **  Foreign  securities,"  when 
mentioned  as  a  subject  of  investment  in 
a  power,  may  be  held  to  include  such 
securities  as  would  be  authorised  by  the 
courts  of  the  country  which  the  testator 
may  be  supposed  to  have  had  in  view, 
and  will  therefore  include  the  government 
stock  of  the  state  in  view,  but  not  the 
bonds- of  mercantile  or  local  corporations, 
—JSUU  V.  Sden,  23  Beav.  543.  Foreign 
loans,  guaranteed  by  the  British  Govern- 
ment, have  been  held  not  to  fall  within 
the  description  of  government  funds  in 
which  trustees  may  legally  invest, — 
Bumie  v.  OeUing,  2  Coll.  324. 

«  Anderson  v.  Small,  12  Feb.  1838,  11 
Sh.  382;  Watson  v.  Crawcour,  9  June 
1843,  5  D.  1182. 

B  Main  v.  Paterson,  28  Jan.  1836,  14 
Sh.  361  ;  Ross  v.  Allan's  Trs„  13  March 
1850,  13  D.  44. 
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CHAPTER  Lxiv.  bonds,^  Qie  liable  to  replace  the  money  with  interest,  or  to  pay 
such  a  sum  as  the  beneficiaiy  would  have  reaped  if  the  fund  had 
been  invested  on  good  heritable  security,  and  the  interest  accuma- 
lated.*  (5.)  The  same  result  will  follow  from  investments  on 
insufficient  heritable  security,  such  as  postponed  bonds  with  an 
insufficient  margin,  or  bonds  of  annuity.^  In  illustration  of  the 
kind  of  diligence  which  will  be  sufficient  to  exonerate  trustees  who 
have  made  or  assented  to  investments  resulting  in  loss  to  the  trast, 
the  writer  refers  to  his  opinions  in  the  cases  noted  below:*  "In 
applying  the  rule  (of  liability)  we  must  of  course  assume  parallel 
cases.  A  pnident  man  of  business  may  be  a  builder  by  profession, 
or  a  dealer  in  subjects  which  are  more  or  less  speculative,  but 
which,  on  the  average  of  all  his  transactions,  yield  him  a  profitable 
return.  Such  an  illustration  is  evidently  not  at  all  to  the  point 
We  must  suppose  a  prudent  man  desirous  of  placing  a  sum  of 
money  in  a  state  of  safe  investment,  such  as  will  produce  only  the 
ordinary  interest  of  a  loan  on  heritable  security.  The  point  for 
consideration  is  then  the  safety  of  the  security.  I  shall  not  be 
thought  to  state  the  rule  with  undue  severity  against  trustees 
when  I  say  that  a  trustee  will,  in  my  opinion,  only  be  personally 
responsible  for  losses  when  it  appears  that  he  has  not  made 
due  inquiry  as  to  the  safety  of  the  security,  and  that  the  security 
is  not  in  fact  such  as  a  trustee  ought  to  accept"  *  (6.)  Trustees 
refusing  to  invest  in  the  funds  or  other  investment  sanctioned  by 
the  trust-deed,  upon  the  requisition  of  the  parties  beneficially 
interested,  will  be  held  liable  in  a  sum  of  damages  equal  to  the  rise 
in  the  value  of  the  stock  in  the  interval.® 


^  Moffat  V.  Robertson,  81  Jan.  1884, 
12  Sh.  869. 

^  See,  in  addition  to  the  foregoing 
casee,  Morrison  v.  MiUer,  9  Feb.  1827,  5 
Sh.  822,  N.E.  299 ;  Sym  y.  Charles,  13 
May  1830,  8  Sh.  748;  PoUcxfen  v. 
SUnoart,  14  July  1841,  8  D.  1215  ;  WeU- 
vjood  y.  Ross,  23  June  1831,  9  Sh.  790 ; 
Gray  v.  Gray,  4  June  1885,  18  Sh.  866. 

'  The  leading  casea  are  Knox  y.  Mtu;- 
kirmon,  7  Aug.  1888,  15  R.  (H.L.)  88, 
affirming  14  R.  22  ;  Jtae  y.  Meek^  8  Aug. 
1889,  16  R.  (H.L.)  81,  reyersing  15  B. 
1038.  See  also  GuUd  y.  Glasgoio  Educa- 
tional Endowments  Board,  1887,  14  R. 
944  ;  Madoan  v,  Soady's  Trs,,  15  it 
966  ;  Crahhe  y.  WhyU,  1891, 18  R.  1066. 
These  cases  are  considered  under  the  head 
of  **  Inyestment,"  Chapter  LXIL,  Section 
IV.  The  leading  English  case  is  Whvldey 
y,  Learoyd,  cited  §  2242.     In  Raby  y. 


JtidefuUgh,  7  De  G.  M.  ft  G.  108,  tiw- 
teee  were  found  liable  for  loss  arisiiig 
through  an  inyestment  upon  insufficient 
real  security,  which  they  had  made  at  the 
request  of  a  lifer^iter,  with  the  object  of 
increasing  the  immediate  return.  The 
Court  gaye  no  opinion  whether  an  inyest- 
ment on  mortgage  was  a  legal  inyestment 
according  to  the  law  of  England.  It  has 
been  held  that  trustees  empowered  to 
inyest  on  mortgage  may  not  lend  to  one 
of  themselyes,  as  all  must  exercise  an 
impartial  judgment  as  to  the  sofficieney 
of  the  security,—  Stickney  y.  SeweU,  1  M. 
ft  Cr.  8. 

^  Kennedy  y.  Kennedy,  1884,  12  R. 
275  ;  Crabbe  y.  Whyte,  1891,  18  R.  1065. 

«  18  R,  1068. 

^  Morrison  y.  MiUer,  0  Feb.  1827,  5 
Sh.  822  ;  Sym  y.  Charies,  18  May  1830, 
8  Sh.  748. 
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2247.  Trustees  are  not  liable  for  the  loss  of  the  trust-estate  by  chapter  lxiv. 
robbery,^  fire,*  or  other  casualty ;  but  in  Scotland  the  failure  to  Responsibility 
insure  urban  property  against  fire  would  doubtless  be  regarded  as  frJud^i,iTOi- 
negligence.    Money  deposited  in  bank  until  a  suitable  investment  ve^cy,  or 

is  found  lies  at  the  risk  of  the  beneficiary,  unless  the  bank  was  in 
bad  credit,  and  the  trustees  were  chargeable  with  negligence  in  not 
withdrawing  the  deposit  before  the  failure.' 

2248.  A  different  criterion  of  responsibility  must  be  applied  in  ResnoDsibiiity 
judging  of  the  conduct  of  trustees  acting  in  pursuance  of  a  special  assets  where 
power  to  employ  the  trust  money  in  a  speculative  transaction,  as,  for  ™^®to 
example,  to  carry  on  a  lease  or  a  going  business.     In  such  cases  the  continue  hazar- 
main  business  of  the  trust  is  not  that  of  immediate  realisation ;  ments ; 
and,  as  the  prospects  of  success  in  business  might  be  injured  by  the 
adoption  of  legal  measures  against  debtors,  it  has  been  held  that 

the  duty  of  the  trustee  in  regard  to  the  ingathering  of  debts  is 
not  the  same  as  that  of  an  executor,  but  is  that  which  might  be 
expected  from  a  prudent  man  of  business  in  the  management  of 
his  own  affairs.*  This  distinction  is  reflected  in  the  law  of  evi- 
dence applicable  to  actions  founded  on  breach  of  duty.  In  actions 
against  trustees  in  their  character  as  executors,  it  lies  on  them 
to  show  a  reason  for  neglecting  to  use  diligence.  In  the  case  of 
trustees  carrying  on  a  business  the  onus  of  proving  negligence  lies 
on  the  pursuer.® 

2249.  Trustees  authorised  to  invest  on  personal  security  have  where  trustees 

"i_  i_iji  j.j'»  a.'  '       jjv,        ^ij»'  J.J  &re  authorised 

been  held  warranted  in  mvestmg  m  the  stock  of  mcorporated  to  invest  on 

companies;^  but  it  would  not  be  safe  to  accept  this  opinion  as gj"®"^*^ ®®*^^" 

applicable  to  companies  in  which  liability  is  incurred  for  future 

calls.^    Trustees  are  not  entitled  to  lend  the  trust-funds  even  to 

a  beneficiary  upon  his  bill  or  acknowledgment.^    An  authority  to 

invest  on  personal  security,  fortified  by  a  clause  of  indemnity,  was 

held  sufficient  to  protect  trustees  from  liability  for  loss  arising  from 


^  MorUy  v.  MorUy^  2  Oh.  Ca.  2 ;  Jonu 
V.  LewU,  2  Ves.  240. 

>  Barney  v.  QoM,  4  Y.  &  C.  Ch.  Ca. 
221,  9  L.  J.  Exch.  Eq.  48. 

'  Peanon  v.  Orieraony  19  Nov.  1825,  4 
Sh.  205 ;  Qibh  v.  Qibb,  1769,  M.  16,863  ; 
JohntUm  v.  NemUm,  11  Hare,  169,  22 
L.  J.  Ch.  1039  ;  RUehie  v.  RUchie's  Tr%.y 
infroL^  BustauuDg  deposits  with  an  heri- 
table investment  company. 

*  See  JSdmond  v.  DinfftoaU'8  TVs.,  16 
Nov.   1860,   28  D.  21 ;   Oill  v.  EaH  of 
Fife*s  2Vt.,  8  July  1828,  2  Sh.  460,  N.E. 
412 ;  Kay  v.  MUn,  4  Feb.  1830,  8  Sh. 
487. 


*  Cameron  v.  Anderwm,  12  Nov.  1844, 
7  D.  92 ;  MiUer'a  7V«.  v.  Mmer,  28  Feb. 
1848,  10  D.  765 ;  Dwndas  v.  Morrison, 
4  Dea  1857,  20  D.  225,  228. 

^  Per  Lord  Monoreiff  in  Seton  v.  Daw- 
son, 18  Dea  1841,  4  D.  828. 

7  In  Ritchie  v.  Ritchie's  Trs.,  1888,  15 
R.  1086,  a  wide  discretionary  power  of 
invefitment  was  held  not  to  protect  trus- 
tees against  liability  for  Iobs  arising  on  an 
investment  in  fuUy  paid-up  shares. 

8  Rou  v.  AlUm's  Trs.y  13  Nov.  1850, 
13  D.  44 ;  Langsion  v.  OUivant,  G. 
Coop.  33;  Boss  v.  Oodsall,  1  Y.  &  C. 
Ch,  Ca.  617. 
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CHAFTBB  Lxiv.  ail  iiivestment  on  a  postponed  heritable  bond,  with  an  assignment 

of  a  policy  of  life  assurance  as  collateral  personal  secority.^ 
Liability  in  n-       2250.  As  trustees  are  responsible  for  their  intromissions,  and 
oua  paym«ito!  ^^  bound  to  account  to  the  person  having  the  beneficial  interest, 
they  will  be  liable  to  replace  money  which  they  have  inadvertently, 
or  from  error  in  fact  or  law,  paid  to  one  not  entitled  to  receive  it^* 
or  whose  interest  is  postponed  to  that  of  a  preferential  claimant.' 
Grounds  of  ex-  The  grounds  on  which  trustees  may  claim  exemption  from  such 
HaSiity.  ^^   liabiUty  are — that  the  payment  was  made  to  a  party  who  was  in 
possession  of  a  legal  title  at  the  time,  eg.,  by  service  or  confirma- 
tion as  heir  of  the  destination,  though  it  has  afterwards  been 
proved  that  he  was  not  the  heir;  or,  secondly,  that  the  mistake 
arose  in  consequence  of  the  fault  of  the  beneficiary  himself  in  not 
claiming  the  bequest  prior  to  the  period  of  distribution,  he  being 
smjwris  and  cognisant  of  the  settlement ;  or,  thirdly,  that  the  claim 
is  barred  by  long  delay  and  acquiescence,  whereby  the  trustee  has 
been  deprived  of  the  means  of  obtaining  relief  from  the  person  to 
whom  the  payment  was  erroneously  made.^ 
Liability  of  2261.  To  the  Same  category  of  liability  may  be  referred  the 

fn^iifore^he  ^^  according  to  which  executors  of  an  insolvent  estate  paying 
expiration  of    before  the  elapse  of  six  months  from  the  testator's  death,  or  paying 
from  the  death,  a  creditor  in  full  after  the  elapse  of  that  period  when  there  is  a 
deficiency  of  funds,  are  liable  to  other  creditors  for  a  dividend 
equal  to  that  which  the  estate  would  have  afforded  had  the  distri- 
bution been  made  upon  an  equitable  footing.'^ 
Liability  of  2262.  Where  trustees  exceed  their  powers,  as,  for  example,  by 

trustees  for      selling  the  trust-estate  without  a  power  of  sale,^  or  by  expenditure 

acts  in  excess  of  ®  x-  »  «/        r 

their  powers,  in  parliamentary  proceedings,^  they  have  no  claim  against  the 
beneficiary  for  the  expense  incurred  in  the  execution  of  such  acts. 
On  the  other  hand,  trustees  would  seem  not  to  be  liable  for  Uie 


^  Qrdham  v.  Hunter* t  TVs.,  4  May 
1881,  9  Sh.  548.  See,  however,  Bon- 
Accord  Inswrance  Co,  v.  SouUr^s  Trs., 
supra. 

'  MagB*  of  Airdrie  v.  Smith,  18  July 
1850,  12  D.  1222 ;  Mayne  v.  M*Keand, 
4  June  1885,  18  Sh.  870;  Freen  v. 
Beveridffe,  28  June  1832,  10  Sh.  727; 
Gregory  v.  Andertont  Rob.  App.  Oa.  178 ; 
Os&um  V.  Otibum,  M.  16,195. 

'  Cruikaha/nk'B  Trs,  v.  Oruik^nh^ 
24  AprU  1845,  4  Bell,  179 ;  Mackenzie 
V.  Thommm,  12  Nov.  1846,  9  D.  85; 
Fnuer  v.  Frater,  8  Deo.  1826,  5  Sh.  104, 
N.E.  96  ;  but  see  Jtffrey  v.  Ure^  21  June 
1825,  1  W.  &  S.  565.  In  Ba/nkier  v. 
Boliertmm^  22  Feb.  1865,  8  fi£ao^  586, 


an  executor  waa  held  bound  to  fulfil  a 
promise  to  denude  at  a  tenn  which  waa 
antecedent  to  the  period  of  vesting,  the 
benefioiacy  undertaking  to  invest  the 
money  bo  as  to  keep  the  ezecator  tn- 
demnU, 

«  See  Chapter  LXXII.(Aotion8  against 
Trustees  and  ExecutCHns). 

>  Chapter  LXIL,  Section  IIL 

<  CldUMd  V.  Brodie,  20  Nov.  1844,  7 
D.  147 ;  Fleming  v.  Campbell^  25  June 
1845,  7  D.  985. 

7  MyUt,  18  Dec  1855,  18  D.  805  ; 
MaekirUoth*8  Trt,  v.  MackintoBk,  80  June 
1852,  14  D.  928 ;  Brown  v.  Adam,  19 
Feb.  1848,  10  D.  744. 
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non-exercise  of  a  discretionary  power,  e.g.,  for  neglecting  to  demand  chaptbb  lxiv. 
security  for  the  payment  of  marriage  provisions.^  In  the  case  of 
a  sale  made  without  authority  being  afterwards  set  aside  at  the 
instance  of  the  beneficiary,  they  would  be  liable  in  damages 
to  the  purchaser  without  relief.'  In  fine,  any  manifest  breach  of 
duty,  whether  in  the  nature  of  a  failure  in  performance  or  an  excess 
in  the  execution  of  powers,  whereby  the  interests  of  the  trustee's 
constituents  are  injured,  will,  in  accordance  with  the  principles  of 
the  law  of  reparation,  subject  the  trustee  in  personal  liability.^ 

2253.  With  reference  to  the  mode  of  enforcing  liability,  it  Enforcement 
would  appear  from  the  reported  cases  that  the  form  of  an  action  of  °        ^  ^' 
accounting  is  the  one  most  usually  resorted  to.    But  there  are 
precedents  for  proceeding  by  way  of  action  of  damages,  and  for 
issues  of  damages  in  such  cases.^ 

SECTION  II. 

Liability  for  Interest  on  uninvested  Trust-Funds.^ 


2264.  On  the  principle  that  every  liquid  debt,  the  payment  of  Oenerai  rule 


which  is  unduly  withheld,  carries  interest  from  the  term  of  payment, 


stated. 


^  Stark  ▼.  Mancreiff,  7  June  1838,  16 
Sh.  1114. 

'  Magt,  of  Airdrie  v.  Smith,  13  July 
1850,  12  D.  1222. 

'  See  Morrison  v.  MtlUr,  9  Feb.  1827, 
5  Sh.  822. 

*  Robertton  v.  Mackenzie,  14  June 
1854,  26  Jur.  498. 

'  The  foUowing  snimmaiy  of  some  of 
the  leading  Engliah  cases  may  suffice  to 
show  that  the  law  of  England,  in  refer- 
ence to  the  subject  of  this  section,  is  sub- 
stantially identical  with  that  administered 
by  our  own  Courts  : — 

1.  The  rate  of  interest  usually  charged, 
where  the  conduct  of  the  trustee  is  not 
oensuiable  or  open  to  suspicion,  is  four  per 
cent.,  or  such  higher  rate  of  interest  or 
profits  as  the  trustee  may  have  actually 
obtained  (Lewin  on  Trusts,  9th  ed.  p. 
376.)  In  Attomey-Oeneral  v.  Alford, 
Lord  Cranworth  disapproved  of  charging 
a  trustee  with  penal  interest;  and  laid 
down  the  rule  that  the  interest  to  be 
charged  against  the  trustee  was  that 
which  he  Kad  or  was  presumed  to  have 
received,  or  which  he  ought  to  have 
received,— 4  De  G.  M.  ft  G.  852.  This 
role    was   adopted,    totidem   verbis,    by 


V.-C.  Wood  in  Penny  v.  Aviton,  3  Jur. 
N.S.  62.  But  see  Lord  Cranworth's 
subsequent  observations  in  Mayor  of 
Berwick  v.  Murray,  7  De  G.  M.  ft  G. 
579.  In  such  cases  interest  is  not  charged 
against  the  trustee  or  executor  upon  arrears 
of  income,  as  this  is  a  sort  of  accumulation, 
^Sari  of  Ma/nifidd  v.  0^,  4  De  G.  ft 
J.  41  ;  Blogg  v.  JohnaUm,  2  L.R.  Cb. 
App.  225. 

2.  Trustees  investing  the  trust-funds 
in  trade  are  chargeable  with  interest  at 
five  per  cent.,  unless  the  benefidary  elects 
to  take  a  share  of  profits, — Robinson 
v.  Robinson,  1  De  G.  M.  ft  G.  257  ; 
WUliams  v.  Powell,  15  Beav.  461 ;  Att.- 
Oen.  V.  Solly,  2  Sim.  518;  and  see  § 
2244,  supra.  In  the  more  recent  cases, 
trustees  under  such  circumstances  have 
been  charged  with  compound  interest, — 
Jones  V.  Foxall,  15  Beav.  388  ;  Williams 
V.  Powdl,  supra;  see  Walker  v.  Wood- 
word,  1  Buss.  107 ;  Heighington  v. 
OrarU,  5  My.  ft  Cr.  258. 

3.  The  Courts  have  a  discretionary 
power  to  charge  the  trustee  with  five  per 
cent,  interest,  either  simply  or  with 
yearly  rests,  where  there  has  been  either 
a  breach  of  an  express  direction  to  invest, 
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Simple  interest 
chai^able  in 
respect  of  an- 
reaaonable 
delmy. 


Factors,  kc 
chargemole 
with  interest 
as  upon  an  in* 
vestment. 


it  follows  that  trustees  chai^eable  with  unreasonable  delay  in  the 
distribution  or  investment  of  the  funds  committed  to  their  care 
are  liable  in  payment  of  legal  interest  for  the  time  during  which 
the  money  is  unnecessarily  retained ;  and  if,  to  the  omission  to 
invest  there  is  superadded  a  positive  breach  of  duty,  as  by  intro- 
mitting  with  and  employing  the  money  for  profit,  the  trostees 
will  be  liable  for  such  accumulations  of  interest  as  the  fund  would 
have  yielded  had  it  been  properly  invested. 

2266.  If  a  trustee  be  chargeable  with  unreasonable  delay  in 
accounting  to  the  beneficiary  for  the  funds  in  his  hands  after  the 
period  of  distribution  has  arrived,  he  will  be  charged  with  interest 
from  the  period  at  which  the  beneficiary  ought  to  have  been  pat 
into  possession,  even  although,  from  the  situation  or  mode  of  invest- 
ment of  the  property,  it  has  been  for  a  time  unproductive.^  He 
is  also  liable  in  interest  to  creditors  of  the  trust-estate  if  he 
neglect  to  settle  with  them  punctually,^  though  it  would  seem  that 
interest  on  debts  is  not  exigible  until  a  year  after  the  testator's 
death,  that  time  being  allowed  as  a  reasonable  interval  for  the 
collection  and  realisation  of  the  assets.' 

2266.  Tutors,  factors,  and  judicial  officers  are  bound  to  deposit 
in  bank  all  monies  falling  under  their  care  as  soon  as  received, 
and  to  accumulate  the  interest  thereon  until  a  productive  invest- 
ment can  be  obtained ;  and  if  they  neglect  this  duty,  they  will  be 
charged  with  the  interest  that  would  have  accrued  upon  an  invest- 
ment.^   For  the  same  reason,  if  a  trustee  in  a  trust  for  creditors,^ 

actual    oorraptioii    or    misfeaaance      Tliat  if  lie  had  employed  the  money  in 

trade  or  apecolatioii  for  his  own  benefit, 
he  would  be  charged  either  with  tin 
actual  profits  or  with  intorett  at  five  per 
oentb  with  yearly  rests, — 15  Beav.  392. 

1  Lord  Lynedoeh  v.  OuekterloMf,  20 
Nov.  1832,  11  Sh.  60 ;  ElpKintUme  v. 
Keith,  1790,  M.  4067. 

>  ArbuthnoU  v.  Arbuthnoti,  1768,  M. 
589 ;  Oraham  v.  M'Nab,  18  Nov.  1822, 
2  Sh.  22. 

>  See  Oranatoun  v.  ScoU,  1  Dec  1826, 
5  Sh.  62,  N.£.  57  ;  mphinatone  v.  iTeifA, 
supra;  and  see  Chapter  LXIL,  Sectkm 
III. 

«  12  and  13  Vict,  ci^k.  51,  §§ 5  and  37. 
See  Act  of  Sederunt  IS  Feb.  1730; 
Statute  1672,  cap.  2 ;  MoUimm  v.  J^urnqr, 
19  Deo.  1883,  12  SK  237 ;  Jfwrniy  v. 
Murray,  SO  M»y  1833,  11  Sh.  663; 
Cranstoun  v.  SeoU,  tupra;  Monigomgnf 
v.  Wauchope,  4  June  1822,  1  Sh.  453, 
N.E.  421 ;  BUdr  ▼.  Murray,  4  July 
1848,  5  D.  1315  ;  Buchanan  Y.Madtrq, 
13  Feb.  1847,  9  D.  700. 

0  M*Clpmoni  v.  ffugha,  14  Feb.  1827, 


or 

amounting  to  a  breach  of  trust, — Lewin  on 
Trusts,  9th  ed.  pp.  377-8.  "Where," 
said  Lord  Eldon,  "there  is  an  express 
trust  to  make  improvement  of  the  money, 
if  he  wiU  not  honestly  endeavour  to  im- 
prove, there  u  nothing  wrong  in  con- 
sideting  him  to  have  lent  the  money  to 
himself  upon  the  same  terms  upon  which 
he  oould  have  lent  it  to  others;"  and 
accordingly  he  afl^med  a  decree  awarding 
interest  at  five  per  cent  with  half-yearly 
Testa,— Jiaphael  v.  Boehia,  11  Yes.  107. 

The  result  of  the  English  authorities 
was  estimated  by  Sir  J.  BomiUy  in  Jones 
V.  Foxall,  and  embodied  in  three  proposi- 
tions : — (1.)  That  if  a  trustee  retained 
balances  in  his  hands  which  he  ought  to 
have  invested,  he  was  chargeable  with 
simple  interest  at  four  per  cent  (2.)  That 
if,  in  addition  to  such  retention,  the  trus- 
tee had  committed  a  direct  breach  of 
trust,  or  had  withdrawn  the  fund  from  a 
proper  channel  of  inveetment,  in  which  it 
was  producing  five  per  cent,  he  would  be 
chaiged  with  interest  after  that  rate.    (3.) 
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or  on  a  sequestrated  estate^^  is  chargeable  with  unreasonable  delay  chapter  lxiy. 
in  the  distribution  of  the  estate,  or  if  he  neglects  to  consign  a  sum  Trustees  for 
to  secure  the  payment  of  unclaimed  dividends,  he  will  be  account-  aftoraf  ^''^^^ 
able  for  the  principal  and  interest  as  from  the  time  the  breach  of 
duty  commenced.    A  trustee  is  entitled  to  retain  a  sufficient  sum 
for  defraying  costs  of  litigation  and  current  expenses  of  the  trust ; 
and  for  this,  of  course,  he  cannot  be  charged  with  interest.^ 

2267.  The  employment  of  the  trust-funds  in  business,  or  for  liability  for 
the  accommodation  of  the  trustee,  is  a  breach  of  duty  inferring  or  prolite^uwm 
liability  for  profits  actually  made ;  the  principle  being  that  the  moDey  retained 
whole  produce  of  the  fund  is  to  be  restored,  as  if  the  investment  hands. 

had  been  made  for  the  benefit  of  the  trust.^  If,  instead  of  directly 
investing  the  money  in  his  business,  the  trustee,  personally  or 
through  a  factor,  retains  it,  or  places  the  sum  to  the  credit  of  his 
bank  account,  then,  as  the  amount  of  profit  resulting  from  the  use 
of  the  money  cannot  be  exactly  ascertained,  the  Court  has  the 
option  of  either  charging  the  trustee  with  the  highest  legal  rate  of 
interest,  or  with  compound  interest  at  a  somewhat  lower  rate, 
four  per  cent,  being  the  rate  most  usually  charged.* 

2268.  The  liability  to  penal  interest  on  trust  money  improperly  Reason  of  the 
i-etained  is  not  confined  to  cases  where  the  trustees  are  supposed  *^^®  "*^^' 
to  be  influenced  by  personal  motives,  or  where  the  security  of 

the  estate  is  endangered.  "  A  trustee,"  said  Lord  Colonsay,  deliver- 
ing the  judgment  of  the  Court  in  fVellwood's  Tfiistees  v.  Boswell,^  Wdlwood  v. 
"  who  may  also  be  acting  as  factor  and  agent  for  the  trust,  may  be  '^^**"^- 
a  person  of  unquestionable  wealth  and  of  undoubted  solvency,  but 
it  does  not  appear  to  the  Court  that  they  can  make  any  distinction 
between  such  a  case  and  that  of  a  person  of  less  reputed  wealth 
and  more  doubtful  solvency ;  for  it  appears  to  them  that  it  is  the 
only  safe  course  to  require  that  the  trust-funds  should  be  disposed 
of  in  a  way  which  shall  separate  them  from  the  proper  funds  of 
the  person  so  managing  them  ;  and  it  is  easy  to  do  so  by  having 
a  separate  bank  account,  in  which  the  trust-funds  will  be  deposited 
and  be  accessible  at  all  times."  In  that  case,  the  factor  to  a  trust 
had  allowed  the  balances  of  trust  money  in  his  hands  to  be  paid 
into  his  private  account,  the  estate  being  at  times  indebted  to  him 


5  Sh.  846,  N.E.  321  ;  Campbdl  v.  KeUh, 
9  July  1840,  2  D.  1367. 

1  ffouaton  V.  Duncan,  20  May  1842,  4 
D.  1220. 

«  Ferrier  v.  Berry,  8  July  1836,  18  Sh. 
1081. 

*  Laird  v.  Laird,  28  May  1868,  20  D. 
973;  Cochrane  v.  Black,  16  July  1867, 
19    D.    1019;  Duke  of  Roxburghe    v. 


SwinUya,  2  March  1824,  2  Sh.  (App. 
Ca.)  18. 

*  Campbdl  v.  Keith,  9  July  1840,  2  D. 
1367  ;  WeUwood*8  Trs.  v.  Boswell,  infra, 
overruling  Fortune* 8  Tr%,  v.  Gillies,  16 
Nov.  1889,  2  D.  69 ;  Plaine  v.  Thomson, 
3  Dec.  1836, 16  Sh.  194. 

s  Wdiwood's  Trs.  v.  Bovwdl,  17  Dec. 
1866,  19  D.  187, 194. 
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The  rale  of 
strict  flcoovnt- 
ing  applies  to 
trasta  as  well 
as  to  fKtoiies. 


w,  Wavehope, 


Ja  l};iiieiit  of 
the  Court. 


for  advances.  The  Courts  ^^  ^^^  circumstances  of  the  case,  allowed 
interest  on  the  balances  at  four  per  cent,  such  interest  to  be  added 
to  the  yearly  balance.^  Where  trustees  have  in  fact  accumolated 
the  proceeds  of  a  special  trust-fund  put  to  a  profitable  employment, 
the  amount  of  the  accumulated  sum  will,  on  the  principles  above 
explained,  represent  the  debt  due  by  them  to  the  beneficiaiy.' 

2269.  The  decision  in   WdltooocPs  Trustees  is  of  some  impor- 
tance, because  it  introduced  into  the  administration  of  trusts  a 
principle  of  accountability  previously  established  by  the  Court 
in  its  official  superintendence  of  the  transactions  of  factors  and 
guardians.    Prior  to  the  institution  of  the  proceedings  in  the  case 
of  Montgomerie  v.  Wauchope,  the  notions  prevalent  in  the  profession, 
and  even  on  the  Bench,  concerning  the  accountability  of  factors  were 
extremely  vague,  and  were  hardly  consistent  with  the  due  protection 
of  the  interests  of  persons  whose  estates  were  subject  to  judidal 
management    The  attention  of  the  Court  of  Session  was  then 
recalled  to  some  important  principles  connected  with  the  theory 
of  fiduciary  administration,  which  appear  to  have  slept  in  the  text- 
books since  Lord  Thurlow's  famous  decision  in  the  case  of  the 
York  Buildings  Company.    Among  the  questions  put  to  the  Judges 
under  the  remit  from  the  House  of  Lords  of  8th  April  1816,  the 
following  are  more  immediately  deserving  of  consideration  in  con- 
nection with  the  present  subject : — '^  3.  Is  the  mode  of  accounting 
ordered  by  the  interlocutor  of  the  First  Division  of  2d  July  1812, 
as  between  Lord  and  Lady  Montgomerie  and  Mr.  Wauchope,  agree- 
able to  the  law  of  Scotland  ?    5.  In  particular,  is  Mr  Wauchope, 
by  the  law  of  Scotland,  bound  to  account  for  the  actual  profits 
which  he  may  have  derived  by  the  balances  which  at  any  time 
remained  in  his  hands  ?  *' 

2260.  The  Court  had  previously  found  that  Mr.  Wauchope,  the 
factor,  was  chargeable  with  five  per  cent,  interest  upon  his  annual 
balances,  but  not  with  interest  on  receipts  de  die  in  diem;  bat 
on  reconsideration  of  the  case  it  was  determined  that,  although  not 
liable  for  actual  profits,  he  ought,  in  the  circumstances,  to  be  chaiged 
with  interest  at  three  per  cent,  de  die  in  diem  to  the  end  of  each  year, 
and  that  within  three  months  after  closing  each  year's  accounts 
he  should  be  considered  as  bound  to  have  lent  out  on  securities 
bearing  five  per  cent,  interest  such  part  of  the  actual  balances  in 
hand  as  was  consistent  with  the  probable  exigencies  of  the  estate, 
and  to  be  chargeable  accordingly.^    Five  per  cent  interest,  with 


^  19  D.  194.  And  see  Most  v.  Mae* 
gregor,  15  Feb.  1856,  18  D.  611,  wh«re 
interest  was  aocomuUted  with  the  prin- 
cipal at  the  date  of  citation. 


s  Torrie  v.  Mumie,  81  May  1882, 10 
Sh.  597. 

*  Maniffomeriey.  Wauchope,  1  Sh.  458, 
N.K  421 ;  S  April  1816,  4  Dow,  109; 
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annual  accumulations,  has  in  subsequent  cases  been  taken  as  the chaftkblxiv. 
rule  of  accounting  where  factors  had  neglected  the  duty  of  safe 
investment ;  ^  but  in  some  exceptional  cases,  where  the  factor  had 
acted  as  banker  in  making  advances  to  the  estate,  a  lower  rate  of 
interest  has  been  allowed.^ 

2261.  Where  the  charges  against  trustees  amount  to  no  more  Where  trustee 
than  want  of  discretion,  shown  in  their  unduly  deferring  the  settle-  a^ie^with  ^St 
ment  of  claims,  without  personal  benefit  derived  from  the  delay,  or  °^^jj|^^'°^- 
where  there  has  been  remissness  on  the  part  of  the  claimant,  the  stncted  to  4 
Court  has  modified  the  rate  of  interest  to  four  per  cent.,*  or  even  to  ^^  ^" 
bank  interest,  together  with  such  accumulations  of  interest  as  may 

have  been  actually  received.*  In  the  latest  case  the  judgment  (per 
the  Lord  President)  was,*  "  As  regards  interest,  the  pursuers  will,  if 
we  allow  only  the  average  rate  of  trust  interest,  be  put  in  the  same 
position  as  they  would  have  occupied  if  the  estate  had  been  duly 
administered  by  the  defenders.  No  profit  has  been  made,  or  has 
been  sought  to  be  made,  for  themselves  by  the  trustees,  and  we  do 
not  consider  this  a  case  where  penal  interest  should  be  required."  ^ 

2262.  Where  trust-funds  have  been  lost  in  consequence  of  cul-  Le^i  interest 
pable  negligeace  on  the  part  of  the  trustees, — ^as,  for  example,  by  the  there hMbwn 
lending  money  on  insecure  investments,  or  by  neglecting  to  super-  culpable  negii- 
intend  the  intromissions  of  their  factors, — the  claim  has  uniformly 

been  for  payment  of  the  principal  sum  with  legal  interest ;  or,  which 
is  substantially  equivalent,  the  money  lost  has  been  objected  to  as 
an  item  of  credit  in  the  trustees'  accounts.  In  no  instance,  among 
the  numerous  cases  that  have  occurred  within  the  last  thirty  years, 
has  interest  been  refused  when  demanded ;  though,  from  the 
absence  in  some  of  the  reported  decisions  of  any  reference  to  a  rate 
of  interest,  it  may  be  inferred  that  the  claimants  had  abstained  from 
pressing  their  claims  to  interest    In  Boss  v.  Allan's  Trustees^  the 


Qtte&ubeny'sSxra.  ▼.  Tait,  28  May  1822, 
1  Sh.  428,  N.B.  898. 

1  OrcMtiWkn  v.  SeoU,  1  Dec  1826, 5  Sh. 
Q2,  N.E.  67 ;  Blair  v.  Murray,  4  July 
1843,  5  D.  1815  ;  Bwihanany.  Mackertff, 
18  Fob.  1847,  9  D.  700 ;  Duke  of  Rox- 
burght  V.  SmifUon,  2  Mar.  1824,  2  Sh. 
(App.  Cm.)  18. 

>  CmdU  y.  Milkmaid,  20  Nov.  1834, 
18  Sh.  61 ;  RohtrU  v.  MackirUotk,  24 
Jan.  1833,  11  Sh.  814 ;  5  June  1835,  18 
Sh.  877  ;  Lamb  v.  Ritchie,  14  Deo.  1837, 
16  Sh.  219. 

'  Lffnedock  ▼.  OuehlerUmy^  20  Nov. 
1832,  11  Sh.  60. 

*  Hwdon  V.  DttAom,  20  May  1842,  4 
D.  1220 ;  Wmam¥nk  ¥.  SuUie,  20  July 


1848,  15  Jurist,  687  ;  CampbdL  v.  KeUh, 
9  July  1840,  2  D.  1367.  In  Ihttglas  v. 
Douglas'  Tr»,,  7  June  1867,  5  Maoph. 
827,  trustees  who  had  invested  contrary 
to  the  directions  of  the  settlement,  under 
an  erroneous  view  of  its  meaning,  and  in 
b<ma  fidet,  were  held  liable  to  account  only 
for  the  actual  proceeds  of  the  estate  to  the 
date  of  the  decree  fixing  the  true  mean- 
ing of  the  settlement,  and  for  interest  at 
four  per  cent,  thereafter. 

^  HeritabU  Securitia  Investment  Aeso- 
ciation  v.  MilUr*8  TVs.,  1898,  20  R.  at 
p.  703.  See  also  iiakolm'e  Sxrs,  v.  Mal- 
colm, 1869,  8  B.  272. 

«  J&u  v.  Allan'9  2W.,  18  Nov.  1850, 
18  D.  44,  46. 
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Accumulated 
interest  due 
where  the  trus- 
tee has  acted 
fraudulently  or 
in  breach  of 
the  trust. 


Whether  in- 
terest due  by 
trustee  on 
assets  never 
recovered. 


interlocutor  of  the  Lord  Ordinary,  which  was  adhered  to,  gave 
interest  from  a  date  up  to  which  the  produce  of  the  investment  had 
been  accounted  for  to  the  satisfaction  of  the  beneficiary ;  and  in 
Blain  v.  Paterson^  the  interlocutor  of  the  Court  reserved  to  the 
parties  all  their  claims  for  past  interest,  so  far  as  not  paid.  In 
other  cases,  where  the  conclusions  of  the  action  were  for  repetition 
of  the  misapplied  money  with  interest^  the  Court  gave  decree  in 
terms  of  the  summons,  or  found  the  trustees  bound  to  account  for 
the  money  as  if  they  had  invested  it.^ 

2263.  Where  trustees  have  disregarded  express  directions  to 
invest  the  funds  in  particular  securities,  as,  for  example,  heritable 
property  *  or  foreign  securities,*  they  have  been  held  liable  to  pay- 
ment, in  addition  to  the  capital,  of  a  sum  equal  to  the  dividends  or 
annual  produce  which  might  have  been  realised  by  means  of  the 
prescribed  investment. 

2264.  Where  a  fund  has  never  been  recovered  by  trustees,  but 
has  been  inexcusably  left  outstanding,  and  lost,  the  Courts  of 
Equity,  as  Mr.  Lewin  states,  are  content  with  holding  the  trustees 
liable  for  the  principal,  without  obliging  them  to  account  for  it  as 
a  productive  fund.*^  This  exception  to  the  ordinary  rule  of  liability 
for  interest  is  not  supported  by  the  decisions  of  the  Scottish  Courts  ; 
though,  from  the  brevity  of  some  of  the  reports,  it  has  not  always 
been  possible  to  discover  whether  interest  was  intended  to  be  in- 
cluded in  the  decerniture  fixing  the  liability  of  the  trustees.^ 


SECTION  III. 

Liability  for  the  Acts  of  Co-Trustees,  and  LiMrrATiON 

THEREOF. 


Whether  trus- 
tees are  liable 
in  a  joint  re- 
sponsibility. 


2266.   I.  LUBILITT  FOR  THE  ACTS  OF  Co-TrUSTE£S  AT  COMMON 

Law  and  under  the  Trusts  Act.^ — It  is  laid  down  by  Professor 


^  Blain  v.  Paterton,  28  Jan.  1836,  14 
Sh.  861,  874 ;  and  also  in  Kennedy  ▼. 
Wighiman,  28  June  1827,  5  Sh.  852,  N.E. 
792. 

<  Anderson  v.  Snudl,  12  Feb.  1883,  11 
Sh.  882  ;  SeUm  ▼.  Dawetm,  18  Dec.  1841, 
4  D.  810 ;  Modison  v.  Murray^  19  Dec. 
1838, 12  Sh.  237  ;  Murray  v.  Murray,  80 
May  1833,  11  Sh.  663.  See  Orieve  v. 
Amo%'  Eer8,t  24  Jane  1835,  13  Sh.  973  ; 
Donaldton  v.  Kennedy,  18  June  1883,  11 
Sh.  740. 

*  PoUexfen  v.  I^emtrt,  9  Dec  1841,  4 
D.  224. 


«  Sym  V.  ChaHei,  13  May  1830,  8  Sh. 
741,  743. 

"  Lewin  on  Trusts,  0th  ed.  p.  880. 

*  See  Moffat  v.  Robertson,  81  Jan.  1834, 
12  Sh.  369  ;  Forman  v.  Bums,  29  Jan. 
1853,  15  D.  362. 

^  In  many  of  the  cases  on  liability  it 
will  be  observed  that  the  defaulting  trus- 
tee had  the  powers  of  a  fau^r ;  so  that 
the  responsibility  of  his  colleagues  was 
partly  that  of  co-trustees,  and  partly  that 
arising  from  the  obligation  to  appoint  a 
solvent  and  trostwortiiy  person  as  factor. 
Although  all  these  cases  have  been  cited 
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Bell  that  trusteeB  are  jointly  responsible  for  the  intromissions  of  ohaptkb  lxtv. 
any  of  their  number,  unless  in  so  far  as  the  truster,  for  himself*and 
for  those  on  whom  he  has  bestowed  the  beneficial  interest,  shall 
have  dispensed  with  this  responsibility,  and  limited  each  trustee's 
obligation  to  the  amount  of  his  own  actual  intromissioDS.^  On 
principle,  it  may  be  affirmed  that  trustees,  as  joint  mandatories 
under  a  gratuitous  contract,  are  liable  at  common  law  for  their 
own  intromissions  or  culpable  omissions,  and  for  the  obligations  of 
co-trustees  to  the  extent  to  which  they  have  authorised  them, 
either  expressly  or  by  acquiescenca* 


in  the  present  section,  some  of  them  are 
more  fully  commented  on  in  the  follow- 
ing section,  to  which  accordingly  the 
reader  is  referred. 

1  BeU's  Prin.  §  2000,  6,  citing  Dal- 
lympLe  v.  M^lTray,  1784,  M.  16,210, 
8584 ;  Sym  v.  Charity,  18  May  1880,  8 
Sh.  741;  WaHaee  v.  TViyior,  28  Feb. 
1882,  10  Sh.  864.  See  also  Ersk.  8,  8, 
86,  and  cases  there  cited,  viz.,  EaH  of 
Wemyss  V.  Thowuon,  1672,  M.  8515; 
Suih^Hand  v.  Bou,  1688,  M.  8516; 
Irving  v.  Irving,  1701,  M.  8517 ;  Stair, 
1,  12,  10 ;  Bankton,  1,  18,  11. 

'  The  principle  that  a  trustee  is  not 
liable  for  the  acts  or  defaults  of  his  co- 
trustee was  established  in  England  by  a 
decision  in  the  leign  of  Charles  i.,  which 
has  ever  since  been  considered  a  leading 
authority,—  Townley  v.  STierbome,  2  Wh. 
ft  T.  L.  Ga.  6th  ed.  p.  960.  But  in  con- 
sequence of  the  qualifications  with  which 
the  rule  is  now  receiveJ,  it  must  be  ad- 
mitted that  it  does  not  afford  any  very 
substantial  protection  to  trustees.  The 
qualifications  we  refer  to  are  these: — 
(1.)  If  injury  result  to  the  estate  from  the 
act  or  default  of  one  of  two  co-trustees, 
and  if  the  loss  might  have  been  prevented 
by  the  other,  his  negligence  is  a  sufficient 
ground  for  subjecting  him  in  liability, — 
MvMow  V.  PvUer,  Jac.  198.  (2.)  A 
trustee  who  joins  in  a  receipt  is  prima 
facie  considered  as  having  received  the 
money, — Brice  v.  Stokes,  11  Yes.  819, 
8  Wh.&  T.  L.  Ga.  6th ed.  p.  967.  These 
limitations  of  the  general  rule  of  non- 
liability were  introduced  by  Lord  Eldon 
in  the  oases  above  referred  to. 

1.  A  leading  case  on  liability  for  the 
acts  of  co-trustees  by  reason  of  negligence 
is  Booth  V.  Booth,  1  Beav.  125.  The 
testator  bequeathed  his  personal  estate  to 


his  partner  and  another  executor  in  trust 
for  the  benefit  of  his  wife  and  family. 
They  accepted  and  proved  the  wiU.     The 
partner  was  allowed  to  retain  the  tes- 
tator's money  in  the  business,  in  conse- 
quence of  which  it  was  lost.    Lord  Lang- 
dale,  M.B.,  held  that  the  co-executor,  by 
proving  the  will,   had  undertaken    the 
trust  and  the  duty  of  performing  it,  and 
was  therefore  liable  for  the  consequences 
of  his  omission.     ''The  executor,"  said 
his  Lordship,    '*  unfortunately  did    not 
consider  that  by  proving  the  will  he  had 
undertaken    any  duty    or  incurred  any 
responsibility.     He  says  he  proved  the 
will  in  consequence  of  the  request  of  the 
widow,  who  informed  him  that  he  would 
not  thereby  undertake  any  duty,  or  be 
responsible  for  anything,     it  is  important 
that  it  should  be  known  that  no  one  can 
safely  act  in  that  manner,  and  that  the 
law  will  not  permit  a  party  to  neglect 
the  duty  which,  by  proving  the  will,  he 
has  undertaken,"— 1   Beav.    129.      See 
also  Dtx  V.  Burford,  19  Beav.  409. 

Again,  if  an  executor  remains  passive, 
and  allows  his  co-executor  to  receive  the 
assets,  and  retain  them  in  his  hands  in- 
stead of  investing  them  in  proper  securi- 
ties, he  is  liable  for  the  consequences  of 
his  n^lect  of  duty,  as  if  he  had  permitted 
the  breach  of  trust, — Styles  v.  Ouy,  1 
M.  ft  U.  422.  Observing  upon  the  duties 
of  executors,  Lord  Gottenham  said :  *'  Of 
these  duties  a  principal  one  is  to  call 
in  and  collect  such  parts  of  the  estate  as 
are  not  in  a  proper  state  of  investment 
If  he  knows,  or  has  the  means  of  knowing, 
that  part  of  the  estate  is  not  in  a  proper 
state  of  investment,  but  is  held  upon 
personal  security  only,  and  not  necessarily 
so  for  the  purx>oees  of  the  will,  is  it  not 
part  of  the  duty  which  he  has  undertaken 
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2266.  The  application  of  the  rale  is  illustrated  by  the  case 
Cane  of  a  mar-  of  Scott  Y.  Otay}  which  wss  an  action  against  assumed  trastees 
truS.^^^'"*  nnder  a  contract  of  marriage  on  the  ground  of  their  omiarion  to 
complete  a  title  in  their  persons  to  certain  securities  assigned  by 
the  marriage-contract,  whereby  the  value  of  the  securities  was  lost 
to  the  trust-estate.  It  append  that  the  trust  had  been  in  exis- 
tence seventeen  years  prior  to  the  assumption  of  the  trustees  against 
whom  the  action  was  brought  The  Court  was  of  opinion  that  it 
was  impossible  to  hold  the  trustees  guilty  of  gross  n^ligence  for 
merely  taking  for  granted  that  the  original  trustees  had  peifonned 
so  necessary  and  so  simple  a  duty  as  that  of  completing  a  tide  to 
the  subjects ;  and  that  the  action  virtually  resolved  into  an  attempt 
to  make  the  assumed  trustees  liable  for  the  faults  of  their  co- 
trustees.   The  action  was  accordingly  dismissed. 

the  event  of  proceedinga  heaag  taken,  ■ 
of  coane  entitled  to  an  inqviiy  bow  far 
the  fnnda  have  been  profitably  applied,- 
WUUamM  ▼.  NijDon,  2  Beav.  472;  HemU 
V.  Foder,  6  Beav.  259. 

8.  Ab  regards  truateea,  it  waB  beU,  in 
aome  of  the  older  caaee,  that  ai  all  the 
troRtees  must  anbecribe  to  make  an  efto- 
tnal  receipt,  there  waa  room  for  the  in- 
qniry  whether  any  of  them  had  not  qgned 
for  the  sake  of  conformity, — Fdl4na  v. 
MitckeU,  1  P.  Wma.  81 ;  Bria  ▼.  Stoht, 
»upra.  The  principle  inTolved  in  sodi  an 
inquiry  is  obvionaly  nnaoond  ;  for  a  tros- 
tee  has  no  right  to  join  in  any  act  for  tbe 
aake  of  conformity  ;  he  is  bound  to  tee  to 
the  application  of  the  money,  and  oagbt 
to  be  answerable  for  the  ominion.  Ac- 
cordingly, in  the  later  English  caaai.  the 
broad  principle  has  been  recognised  tkat 
the  signing  a  diaohaige  impliea  receipt 
of  the  money,  and  is  an  act  of  intromit' 
aion.  See  Thompion  ▼.  Rnek,  22  Bear. 
81S,  where  one  snbacribing  tnutee  in- 
vested the  money  in  impr(^)er  securities, 
and  the  other  was  held  liable ;  Htmbwy 
v.  Kiriiand,  8  Sim.  265,  where  liabiHty 
was  incurred  in  consequence  ol  the  oo- 
trustee  having  abaconded  with  the  trart- 
funds  in  his  posaession ;  and  TTtZHiu  ▼. 
ffogg,  81  L.J.  Ch.  41,  cited  infra,  §2283, 
where  the  true  principle  of  liability  wai 
laid  down  by  Lord  Westbury. 

»  A»« V. ^roy, 26 Nov.  1862,lMaciA. 
57  ;  Dawton  v.  StirUm,  4  Dec  1868,  2 
Macpbu  196  ;  Fulton  v.  Actton,  21  March 
1864,  2  BCacph.  808. 


to  interfere  and  take  measures,  if  neoea- 
aaiy,  for  putting  such  property  in  a  proper 
state  of  investment ;  or  is  it  no  part  of 
his  duty,  because  the  property  is  in  the 
hands  of  a  co-executor,  and  not  of  any 
stranger  to  the  estate  T  It  is  impoesible 
to  find  any  principle  for  any  such  dis- 
tinction,'*—! M*N.  &  O.  481  ;  liee  also 
Egbert  v.  BuUer,  21  Beav.  560  ;  We$t  v. 
JoneB,  1  Sim.  N.S.  205. 

2.  With  respect  to  reoeipti,  a  distinetion 
is  taken  between  the  case  of  co-executors 
and  co-trustees.  Any  one  executor  in 
England  is  competent  to  give  a  diMharge ; 
and  therefore,  if  another  executor,  who 
dots  not  actually  receive,  joins  in  the 
disdiarge,  he  is  to  be  considered  as 
asBuming  a  power  over  the  fund,  and  is 
therefore  answerable  for  the  api^cation 
of  the  money, — per  Lord  Eldon  in  Brice 
V.  Stokeif  1 1  Yes.  819.  If,  however,  one 
executor  has  already  received  the  money, 
the  subsequent  execution  of  a  discharge 
by  the  co-executor  has  been  said  to  be 
unnecessary,  so  that  the  executor  is  not 
liable  for  merely  signing  a  document 
which  has  no  legal  effect,— TTeif^^y  v. 
Clarke,  1  Eden,  857;  Jay  v.  CampbdL,  1 
Sch.  ft  Lef.  841. 

An  executor,  it  is  held,  is  not  safe  in 
relying  upon  the  representation  of  his  co* 
executor  that  the  money  is  wanted  for  the 
purposes  of  admimstration  ;  for  it  is  part 
of  his  duty  to  make  himself  acquainted 
with  the  situation  of  the  trust  a&irs, — 
Lord  Shipbrooke  v.  Lord  Hinchinhrooke^ 
11  Ves.  252, 16  Ves.  477  ;  Underwood  y. 
Stevem,  1  Mer.  712.    The  executor,  m 
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2267.  By  the  Trusts  Act,  1861,  the  object  of  which  is  to  declare, 
and  where  necessary  to  restore,  the  common  law  in  regard  to  the 
office  of  trustee,  it  is  enacted  that  all  trusts  constituted  by  virtue 
of  any  deed  or  local  Act  of  Parliament  under  which  gratuitous 
trustees  are  nominated  shall  be  held  to  include,  unless  the  con- 
trary be  expressed,  a  provision  "  that  each  such  trustee  shall  only 
be  liable  for  his  own  acts  and  intromissions,  and  shall  not  be  liable 
for  the  acts  and  intromissions  of  co-trustees,  and  shall  not  be  liable 
for  omissions."  Where,  therefore,  one  trustee  is  sought  to  be  made 
liable  for  the  obligation  of  another, — whether  resulting  from  con- 
tract, from  et^pa,  or  from  misfortune,  as  in  the  case  of  insolvency, 
— the  question  always  is,  whether  the  trustee  against  whom  liability 
is  sought  to  be  enforced  has  been  a  party  to  the  obligation.^ 

2268.  First,  as  to  contracts.  It  was  determined,  as  elsewhere 
shown,  by  a  judgment  of  Lord  Eldon,  affirming  that  of  the  Court 
of  Session,  that  in  the  case  of  contracts  with  third  parties  those 
trustees  who  assent  to  the  contract  are  alone  responsible.^  Again, 
with  reference  to  liability  for  fraud  or  gross  mismanagement,  the 
decisions  regarding  the  liability  of  bank  directors  establish  the  pro- 
position that  reparation  for  a  breach  of  trust  is  only  exigible  from 
a  person  holding  a  fiduciary  position  in  respect  of  his  personal 
acts,  or  of  such  acts  of  his  colleagues  or  subordinates  as  he 
has  either  adopted  or  directly  authorised.'    These  decisions  have 


CHATTER  LXTV. 

Limitation  of 
liability  by  the 
Tnists  Act. 


Responsibility 
for  the  con- 
tracts of  co- 
trustees. 

Trustees  are 
not  jointly  re- 
sponsible for 
fraud. 


1  24  and  25  Vict.,  cap.  84,  §  1 ;  26  and 
27  Vict.,  cap.  115.  By  the  Scottish 
Statute  1696,  cap.  8,  the  appointors  o^ 
tutors-nominate  were,  on  considerations 
of  expediency,  empowered  to  limit  the 
liability  of  their  appointees  in  a  similar 
numner.  The  Statute  narrates:  '*That 
tuton-nominate  by  a  father  to  his  chil- 
dren are  persons  in  whom  he  reposeth  the 
greatest  trust ;  and  that  the  tutors-nomi- 
nate frequently  decline  the  office,  being 
unwilling  to  subject  themselves  to  the 
hazard  of  omissbns,  of  being  obliged  in 
aolidum,  each  of  them  for  others ; "  and 
proTndes  '*that  it  is  and  shall  be  lawful 
for  the  father,  by  any  act  or  deed  in  his 
U^  poustiej  to  mi^e  a  nomination  of 
BQch  persons  as  he  thinks  fit  to  be  tutors, 
and  of  such  persons  as  he  thinks  fit  to  be 
curatoiB  to  his  children  during  their 
miooiity,  containing  this  provision  and 
quality,  that  the  sud  tutors  or  curators 
shall  not  be  liable  for  omissions,  but  for 
their  actual  IntroraissionR  with  the  means 
aad  estate  desoending'  from  the  father, 
and  other  deeds  of  administration  there- 


anent ;  and  that  each  of  them  shall  only 
be  liable  for  himself,  and  not  in  toUdum 
for  others,"  &c.  Where  trustees  are  also 
appointed  tutors  and  curators,  it  is  essen- 
tial that  the  limitation  of  liability  should 
be  inserted*  in  the  deed  of  the  testator,  if 
it  is  desired  that  they  should  have  the 
benefit  of  the  statutory  protection.  And 
in  any  circumstances  it  is  proper  that 
gratuitous  trustees  should  have  all  the 
protection  which  the  amplest  indemnity 
clause  can  give  them. 

'  Higgins  v.  Livingstone,  1  July  1816, 
6  Pat.  244.  See  aieo  Fairiie  v.  NeUwn, 
18  Dec.  1821,  1  Sh.  222,  N.E.  211  ; 
Murray  v.  Campbell,  28  Nov.  1827,  6  Sh. 
147. 

'  WetUm  Bank  cases,  19  March  1862, 
and  16  Feb.  1861,  28  D.  661 ;  National 
Exchange  Co,  v.  Drew,  27  July  1860,  28 
D.  1 ;  CuUen  ▼.  JohnaUm,  16  Feb.  1861, 
23  D.  574  ;  Bavidton  v.  TuOoeh,  28  Feb. 
1860,  8  Maoq.  788  ;  but  see  Orr  v.  (Has- 
gow,  Airdrie,  and  MonJdands  Railvnty 
Co.,  24  April  1860,  8  Maoq.  799. 
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CHAPTER  LXIY. 


Liability  of 
trustees  in  re- 
Bpect  of  their 
subscriptioiLs 
to  receipts. 


Whether  lia- 
bility attaches 
where  money 
entrusted  to 
co-trustee  for 
specified  pur- 
poses. 


Liability  may 
attach  if  trus- 
tees neglect  to 


a  direct  bearing  on  the  present  question ;  because,  obviously,  the 
liability  of  a  gratuitous  trustee  cannot  be  greater  than  that  of  a 
director.  Where  fraud  or  gross  negligence  is  concerned,  distinc- 
tions founded  on  the  character  of  the  contract  disappear.  Chdpa 
tenet  suos  auciores ;  and  liability  attaches  to  all  who  participate  in 
the  breach  of  trust,  whether  occupying  the  position  of  trustees  or 
that  of  salaried  managers  or  directors. 

2269.  But  the  class  of  cases  with  which  we  are  mainly  con- 
cerned are  those  that  occur  where  trust  money  is  uplifted  or  trust- 
estate  is  reduced  into  possession  by  a  trustee,  upon  the  receipt 
of  the  whole  body  or  a  quorum,  or  with  their  acquiescence,  and 
liability  is  sought  to  be  enforced  against  the  consenting  trustees,  as 
constructive  intromitters,  or  as  parties  to  the  fraud  of  the  trustee 
to  whom  the  money  was  paid.  One  principle  applicable  to  such 
cases  is,  that  the  signing  of  a  receipt  is  an  act  of  intromission ; 
and  therefore,  if  the  subscribing  trustees  have  been  negligent  of 
their  duty,  e-g.^  by  leaving  the  money  in  the  hands  of  a  colleague, 
they  cannot  defend  themselves  against  a  personal  action  on  the 
ground  that  they  had  not  intromitted.* 

2270.  The  further  question  then  arises,  whether  the  subscribing 
trustees  (assuming  that  they  are  chargeable  in  the  first  instance 
with  the  money  which  was  paid  to  them  on  their  receipt)  can  dis- 
charge themselves  by  alleging  that  they  paid  it  over  to  their 
co-trustee,  to  be  applied  by  him  towards  the  purposes  of  the  trust. 
The  answer  must  be,  that  they  are  bound  to  see  that  he  so  applies 
it.  If,  therefore,  the  money  has  been  allowed  to  remain  subject  to 
the  control  of  the  co-trustee  for  any  considerable  time,  the  other 
trustees  are  answerable  for  loss  accruing  through  his  insolvency  or 
otherwise.*  But  if  the  custody  of  money  is  temporarily  entrusted 
to  one  trustee  for  a  specified  purpose,  as,  for  example,  for  distribu- 
tion amongst  legatees  or  creditors,*  or  is  received  by  a  trustee  or 
factor  in  the  ordinary  course  of  management,^  and  the  trustee 
becomes  insolvent  or  absconds  before  the  money  has  been  in  his 
hands  for  such  a  length  of  time  as  would  give  rise  to  suspicion,  or 
put  the  other  trustees  upon  inquiry  as  to  the  manner  in  which  their 
commission  had  been  executed,  there  is  then  no  negligence,  and 
therefore  no  joint  liability. 

2271.  The  defence  that  the  money  was  entrusted  to  one  trustee 
for  a  special  purpose,  and  not  in  the  way  of  a  general  delegation  of 


1  SeUm  V.  Dawswi,  18  Dea  1841,  4  D. 
810 ;  M*ClymorU  v.  Hughez,  14  Feb.  1827, 
5  Sh.  346,  N.E.  821. 

>  IhiiL ;  Blain  v.  PaUrson,  28  Jan. 
1886, 14  Sh.  361 ;  MoffiU  v.  Robertton,  81 
Jan.  1884,  12  Sh.  869. 


*  Urquhart  v.  Brown,  7  Jone  1848,  5 
D.  1142  ;  AindU  v.  Cheojix,  6  Feb.  1835, 
13  Sh.  417,  see  Lord  Gorehouae'g  note. 

«  Thomson  v.  CampbdL,  16  Feb.  18S8, 
16  Sh.  560.  See  M'Nair  y.  Brwm^fidd^ 
24Janel880,  8Sh.  969. 
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the  trust,  is  not  always  sufficient ;  for  it  is  the  duty  of  all  the  ohaptbr  lxiv. 
trustees  to  see  that  their  instructions  are  fulfilled.    Accordingly,  see  to  the  ap- 
where  trustees  paid  over  a  sum  of  money  to  one  of  their  number  the^oneyf 
in  order  that  he  might  invest  it  in  the  purchase  of  American  stock 
in  the  names  of  certain  parties,  as  directed  by  the  trust  settle- 
ment, and  on  inquiry  being  made  some  years  later  it  was  found 
that  the  money  never  had   been  invested,  and   that  the   acting 
trustee  was  insolvent,  the  trustees  who  had  joined   in  granting 
the  receipt  when  the  original  investment  was  called  up  were  held 
responsible  for  the  loss.^ 

2272.  In  the  case  of  a  joint  appointment  of  trustees  in  a  trust  LiabUity  where 
for  creditors,  if  both  trustees  accept  and  allow  their  names  to  be  SS^S^S) 
used  in  proceedings  for  vesting  the  bankrupt's  estate  in  their  per-  ^gj^f^^*^"^ 
sons,  they  are  held  to  have  intromitted  jointly ;  and  if  through  the 
negligence  of  one  of  their  number  his  colleague  is  allowed  to  get 
possession  of  the  estate,  and  he  becomes  insolvent,  the  co-trustee  is 

liable  on  the  principle  above  explained.^  Accordingly,  if  one  of  a 
body  of  trustees  is  allowed  to  get  possession  of  the  trust-funds  on 
the  receipt  of  the  others,  and  the  trustees  leave  the  entire  manage- 
ment in  his  hands,  neither  attempting  to  recover  the  funds  nor  to 
check  his  accounts,  they  are  liable  as  intromitters  in  case  of  a 
deficiency.* 

2273.  The  liability  of  executors  for  their  co-executors  appears  Liabilities  of 
to  be  the  same  as  that  of  testamentary  trustees.     In  several  of  the  S^mS^ras- 
cases  cited  the  trustees  were  also  executors.*    While  it  is  clear  *®®^ 

that  an  assumed  trustee  cannot  be  made  liable  for  the  defaults  or 
payments  in  error  of  his  predecessors  in  the  trust,^  it  would 
seem  that  the  representatives  of  the  latter  may  be  reached  through 
an  action  directed  against  the  assumed  trustee.  And  so,  if  an  order 
is  pronounced  upon  an  assumed  trustee  to  consign  a  sum  which  had 
been  misapplied  prior  to  his  acceptance,  he  may  compel  the  repre- 
sentatives of  his  former  colleague,  by  an  action  in  his  own  name, 
to  implement  the  order  for  consignation,  as  well  as  to  relieve  him 
of  the  expense  of  defending  the  principal  action.® 

2274.  Tutors  neglecting  to  make  up  inventories  are  liable  under  Joint  liability 
the  Statute  of  1672  singuli  in  solidum,  and  for  omissions  as  well  as  the  sutute  *' 
intromissions.^    Trustees,  therefore,  who  expressly  accept  the  office  ^^7^- 

of  tutors  may  incur  penal  liability  in  terms  of  the  Statute ;  ®  but 

1  Sym  y.  Charles,  18  May  1830,  8  Sh.  57  ;  Fulton  v.  Fuli<m,  21  March  1864,  2 

741.  Macph.  893. 

*  M'Clyrrumt  v.  Hughes,  supra.  ^  Ogilviey,  BoswdL,  24  May  1850, 12  D. 
»  SeUm  V.  Dawson,  Blain  v.  Paierson,  940  ;  15  July  1856,  19  D.  (App.  Ca.)  7. 

supra.  ^  Murray  v.  Murray,  30  May  1833, 11 

4  See  in  addition  Carruthers  v.  Bail,  Sh.  663. 

25  Nov.  1830,  9  Sh.  66.  ^  As  to  the  statutoiy  limitation  of  the 

*  SeoU  y.  Oray,  26  Nov.  1862, 1  Macph.  liability  of  tutors,  see  the  Act  1 696,  cap. 
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CHAPTER  Lxiv.  if  they  are  only  liable  on  a  general  acceptance  of  a  deed  in  which 
they  are  appointed  tutors  and  curators  as  well  as  trustees,  it  is 
thought  that  their  title  as  trustees  would  be  sufficient  to  protect 
them  from  liability  under  a  claim  founded  on  the  assumption  that 
they  had  acted  as  tutors  without  authority. 

Example  of  a  2276.    IL   CONVENTIONAL   LIMITATION   OF  LIABILITY.  —  For  the 

ingSwUaWiity  more  cflfectual  protection  of  trustees  against  liability  for  omissions, 
or  for  the  default  of  their  co-trustees  and  factors^  an  express  clause 
of  indemnity  is  usually  inserted  in  the  trust  settlement.  An 
example  of  such  a  clause  is  given  in  the  Juridical  Styles.  It  is  as 
follows : — "  And  I  hereby  declare  that  my  trustees  shall  nowise  be 
liable  for  any  omissions  in  management,  nor  for  the  omissions  and 
neglects  of  their  factors,  agents,  or  cashiers,  nor  for  the  responsi- 
bility of  them  or  their  cautioners,  if  caution  shall  be  required,  or 
for  the  responsibility  of  the  debtors,  purchasers,  or  others  with 
whom  my  trustees  may  transact ;  but  that  they  shall  only  be  bound 
to  act  honourably,  and  shall  nowise  be  liable  singtili  in  sdidum,  or 
for  one  another,  but  each  for  himself  only,  and  for  his  own  personal 
intromissions  or  wilful  default,  and  no  further.^ 

2276.  A  similar  clause,  but  more  anxiously  expressed,  has  been 
usually  inserted  in  English  trust-deeds ;  and  by  Lord  St.  Leonards' 
Act  eveiy  instrument  creating  a  trust  is  now  deemed  and  taken  to 
include  an  indemnity  clause  in  the  usual  form,  as  specified  in  the 
Act; 2  which  provides  in  substance  that  trustees  shall  be  respec- 
tively chargeable  only  for  such  monies  as  they  shall  respectively 
receive  notwithstanding  their  signing  any  receipt  for  the  sake  of 
conformity ;  that  they  shall  be  answerable  for  their  own  acts  and 
defaults,  but  not  for  any  banker  or  other  person  with  whom  monies 
or  securities  may  be  deposited,  nor  for  the  insufficiency  of  securities, 
nor  for  any  other  loss,  unless  happening  through  the  trustees*  own 
wilful  default.  The  terms  of  the  indemnity  clause  of  the  Trusts 
Act,  1861,  are — "  That  each  such  trustee  shall  only  be  liable  for  his 
own  acts  and  intromissions,  and  shall  not  be  liable  for  the  acts  and 
intromissions  of  co-trustees,  and  shall  not  be  liable  for  omissions."' 

2277.  With  reference  to  the  English  clause  of  indemnity  Mr. 
SaiMe  does  not  l^win  observes*  that,  while  it  informs  the  trustee  of  the  general 


EngUsb  clause 
of  indemnity 
held  to  be  in- 
co: 


orpo: 
ritn  ] 


rated 


with  new 
trusts. 


The  ordinary 


8,  quoted  supra,  §  2267,  note ;  Moffat  v. 
JiobeHson,  31  Jan.  1834,  12  Sh.  369. 

1  Juridical  Styles,  4th  ed.  1,  245.  See 
a  similar  clause  exempting  tutors  and  cura- 
tors from  the  statutory  liability,  p.  270  ; 
Duff  on  Deeds,  172.  In  any  clause  of 
exemption  of  tutors,  the  statutory  form 
ought  to  be  substantially  followed. 

3  22  and  23  Vict.,  cap.  35,  §  31. 


s  24  and  26  Vict,  cap.  84,  §  1. 

*  Lewin  on  Trusts,  9th  ed.  p.  291,  and 
cases  there  cited.  The  latest  case  ie 
Brumhridge  v.  Brumbridge,  27  Beav.  5, 
where  a  trustee  waa  held  liable  for  money 
deposited  in  bank  when  no  further  invest- 
ment was  in  view.  See  the  important 
case  of  Wilkins  v.  Hogg,  31  L.J.  Ch.  41. 
stoted,  infra,  §  2283. 
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doctrine  of  the  Court,  it  adds  nothing  to  his  security  against  the  chapter  lxiv. 
liabilities  of  the  office ;  for,  as  equity  infuses  such  a  proviso  into  seem  to  add 
every  trust-deed,  the  expression  of  the  doctrine  of  the  Court  can  SJg^ufiJy  of 
give  the  trustee  no  greater  immunity  than  if  it  had  been  left  to  trastees, 
implication.    According  to  the  view  developed  in  the  preceding 
pages  respecting  the  liability  of  trustees  under  the  law  of  Scotland, 
the  usual  clause  of  indemnity  in  Scottish  trust-deeds  is  merely 
declaratory  of  the  law  of  liability  as  expounded  by  the  Court.    The 
reader  will  judge  of  the  value  of  the  usual  indemnity  clause  from 
the  decisions  to  which  we  are  about  to  call  attention,  and  in  which 
the  terms  of  the  clause  proved  inadequate  to  protect  the  trustees 
against  liability  for  culpably  entrusting  the  trust-funds  to  a  single 
trustee.^ 

2278.  In  one  of  the  earliest  cases,^  where  a  sum  of  £160  was  Examples  of 
received  by  one  of  the  trustees  as  part  of  the  price  of  the  trust-  men?©? joint 
estate,  on  the  joint  receipt  and  disposition  of  the  whole  body,  and  ^^?Y^S^*^ 
that  trustee  became  insolvent,  a  judgment  of  Lord  FuUerton,  the  usual  in- 
exonering  the  other  trustees  but  finding  no  expenses  due  to  them,  cS^!^ 
was  acquiesced  in ;  but  the  trustees  having  afterwards  reclaimed 

on  the  point  of  expenses,  an  opinion  was  intimated  that  the 
trustees  had  been  let  off  too  easily.  It  appears  from  Lord  FuUer- 
ton's  note  that  the  effect  due  to  the  usual  clause  of  indemnity  did 
not  enter  into  the  grounds  of  his  judgment,  but  that  he  had  pro- 
ceeded on  the  view,  afterwards  found  to  be  erroneous,  that  the 
joining  in  a  receipt  was  not  an  actual  intromission.  In  a  case 
which  occurred  a  few  years  later,^  trustees  who  neglected  to  realise 
an  outstanding  personal  bond  were  held  jointly  liable  for  the  con- 
sequences of  their  negligence,  notwithstanding  that  the  settlement 
contained  a  clause  of  indemnity  in  the  usual  form,  commencing 
with  a  declaration  that  the  said  trustees  "  shall  be  noways  liable 
for  neglects  or  omissions,  nor  for  not   doing  diligence,  nor  in 

2279.  The  efifect  due  to  the  usual  indemnity  clause  was  care-  Biain  v. 
fully  considered  in  the  subsequent   case  of  Blain  v.  Paterson.^^^^^^' 
Although  the  Judges  did  not  say  in  express  terms  that  such  clauses 

add  nothing  to  the  force  of  the  common  law  protection  against 

^  One  point  at  least  is  clear,  that  a  8  Sh.  969.     A  similar  opinion  was  in- 

ckuise  of  indenmity  is  only  efficacious  for  dicated   in  Orieve  v.    Avun*   Exrs.y   24 

the  protection  of  persons  acting  within  June  1885,  13  Sh.  973. 

the  trust.    A  trustee  who  intromits  after  '  Moffai  v.  Eobertson,  31   Jan.  1834, 

his  i^[»pointment  is  validly  recalled  loses  12  Sh.  369. 

the  benefit  of  a  conventional  provision  of  *  12  Sh.  370. 

indemnity, — Edmond  v.  Elaikiey  29  June  ^  Blain  v.  Paterson,  28  Jan.  1836,  14 

1866,  4  Macph.  1011.  Sh.  361. 

>  M'Nair  V.  Broomfidd,  24  June  1830, 


1224  LI  ABILITY   OF  TRUSTEES  FOR  NB0U6ENT 


wn. 


uiT.  joint  and  several  liability,  their  decision  was  virtnaUy  an  affir- 
mance of  that  proposition.  The  opinion  of  the  Conrt  will  be 
collected  from  the  introductory  observations  of  Lord  Balgray,  who 
said :  "  In  the  first  place,  it  will  be  observed  that  the  clause  of 
protection  is  as  ample  and  complete  as  any  one  which  I  ever  saw. 
.  .  .  And  the  truster  was  entitled  to  confer  as  extensive  powers 
on  his  trustees  as  he  chose,  and  to  surround  them  with  as  strong 
protections  and  immunities  as  he  thought  right  for  encouraging 
them  to  undertake  the  gratuitous  office  which  he  imposed  on 
them.  Of  all  this  the  parties  who  take  up  the  trust-estate  have 
no  right  whatever  to  complain,  and  of  all  this  the  trustees  must  have 
the  most  ample  benefit."  ^  But,  with  every  desire  to  give  efifect 
to  the  truster's  kindly  intentions,  the  Judges  felt  bound  to  lay 
down  the  rule  that  the  subscription  of  receipts  was  an  act  of 
personal  intromission,  rendering  all  the  subscribing  trustees 
responsible  for  the  default  of  the  trustee  who  had  actually 
received  the  money.  On  the  other  hand,  a  trustee  who  had 
accepted,  but  who  had  not  sanctioned  any  act  of  intromission,  was 
held  exempt  from  liability. 
Seion  ▼.  Dair.  2280.  In  the  subsequent  case  of  Seton  v.  Dawson?  which  is 
now  the  leading  authority  on  the  question  of  joint  liability,  the 
Court  appear  to  have  thought  the  indemnity  clause  (which  in  this 
case  was  in  the  usual  style)  entitled  to  very  little  consideration. 
In  the  opinion  of  the  consulted  Judges,  in  which  the  Lord 
Chancellor's  judgment  in  Home  v.  Pringle  *  is  adopted  and  applied, 
the  principle  was  laid  down,  "  that  neither  the  protecting  clause 
which  occurs  in  this  particular  deed,  nor  any  of  the  usual  clauses 
framed  for  the  same  object,  can  be  held  to  liberate  trustees  from 
the  consequences  of  such  gross  negligence  as  amount  to  eulpd 
lata"^  If  any  doubt  existed  as  to  the  eflTect  of  the  usual  clause 
of  indemnity,  it  must  be  removed  by  the  judgment  of  the  House 
of  Lords  (per  Lord  Watson)  in  Knox  v.  Maclcinn^m,^  repeated  in 
identical  terms  by  Lord  Herschell  in  a  subsequent  case : — "  It  is 
settled  in  the  law  of  Scotland  that  such  a  clause  is  ineffectual  to 
protect  a  trustee  against  the  consequences  of  culpa  lata  or  gross 
negligence  on  his  part,  or  of  any  conduct  which  is  inconsistent 
with  bona  fides,  I  think  it  is  equally  clear  that  the  clause  will 
afford  no  protection  to  trustees  who  from  motives,  however  laud- 
able in  themselves,  act  in  plain  violation  of  the  duty  which  they 
owe  to  the  individuals  beneficially  interested  in  the  funds  which 

^  14  Sh.  870.  480.     See  tbis  caae  stated  under  Section 

*  SeUm  V.  Dawson,   18   Dec.  1841.  4  IV.  infra,  §  228S. 
D.  810.  «  4  D.  817. 

*  Home  V.  Prinffle,  22  June  1841,  2  *  Kfiox  v.  Maekinnon,  16  R.  (H.L) 
Kob,    884  ;    Lord  Cottenbam's  opinion,  86  ;  JSou?  ▼.  Meek,  16  R  (H.L.)  85. 
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they  administer.     I  agree  with  the  opinions  expressed  by  Lords  chaptbe  lxiv. 
Ivory,  Gillies,  and  Murray  in  Seton  v.  Dawson,  to  the  effect  that 
clauses  of  this  kind  do  not  protect  against  positive  breaches  of 
duty."  1 

2281.  It  is  true  that,  in  various  cases  which  have  been  noticed  Ciicamfitanc«8 
in  the  first  division  of  this  section,  trustees  were  found  to  be  teeThavo  been 
exempt  from  personal  liability  for  the  intromissions  of  their  co-  ^^^^  ^^  ^" 
trustees,  and  that  in   several  of  those  cases  the  terms  of  the  the  acts  of  co- 
indemnity  clause  of  the  settlement  have  been  judicially  noticed  as 
strengthening  the  presumption  arising  upon  the  circumstances  of 

the  case,  that  the  trustees  were  not  to  be  held  liable  as  intromitters. 
But  the  true  interpretation  of  all  such  decisions  is  that,  in  the  view 
taken  by  the  Court  as  to  the  facts,  the  trustees  would  have  been 
entitled  to  absolvitor  independently  of  the  terms  of  the  usual 
clause  of  indemnity.^ 

2282.  This  will  be  rendered  more  apparent  by  comparing  the  Trustees  held 
cases  referred  to  with  that  of  Thomson  w,  Campbell,^  where  there  liable  in  a  ioint 
was  no  indemnity  clause,  and  yet  the  trustees  were  held  exempt  J|^^^^°^  *^ 
from  personal  responsibility  for  the  defalcations  of  their  factor,  to^  or  supine 
There  was  unquestionably  some  remissness  on  the  part  of  the  trus-  '^®^"^^^* 
tees — so  much  so,  that  Lord  Corehouse  thought  they  had  rendered 
themselves  responsible  for  the  factor's  intromissions.     But  the  test 

of  liability  proposed  by  Lord  President  Hope  was,  whether  the 
omission  to  examine  into  the  factor's  transactions  "  amounted  either 
to  culpa  lata  or  to  supine  negligence ; "  *  and,  applying  that  test,  a 
majority  of  the  Court  were  of  opinion  that-  responsibility  did  not 
attach  to  the  trustees. 

2283.  The  English  case  of  Wilkins  v.  Hogg  *  establishes  the  How  the  lia- 
principle  that  a  truster  may  absolve  his  trustees  from  liability  for  te^may  be* 
the  consequences  of  their  oton  constructive  intromissions  by  an  ®f^^^  '^" 


1  Home  V.  MemieSy  10  July  1845,  7  D. 
1010,  where  there  was  a  very  anxiously 
worded  clause  of  indemnity,  and  an  issue 
was  sent  to  a  jury,  putting  the  question 
whether  the  defender  *^  wrongfully ^  and 
in  contravention  of  his  dtUy  as  trustee, 
aUowed  the  sum  of  £4375  or  thereby, 
being  part  of  the  trust-estate,  to  pass 
into  and  thereafter  remain  in  the  hands 
of  the  said  Alexander  Robertson  [a  co- 
trustee and  factor  to  the  trust],  without 
taking  any  security  therefor,  to  the  loss, 
injury,  and  damsge  of  the  trust  ? "  This 
is  precisely  the  issue  that  must  have  been 
taken  had  there  been  no  clause  of  in- 
demnity. 

'  The  cases  referred  to  are — Earl  of 


Traquair*8  Trs.  v.  Henderson's  2V&,  6 
Feb.  1835,  13  Sh.  417;  Carrathers  v. 
Hall,  25  No?.  1830,  9  Sh.  66 ;  Oraham 
y.  Hunter's  Trs.,  4  March  1831,  9  Sh. 
543  ;  Urquhart  v.  Broum,  7  June  1848, 
5  D.  1142;  McMillan  v.  Armstrong,  6 
Dec.  1848,  11  D.  191.  See  upon  this 
point  the  observations  of  Lord  Oillies  in 
Blain  v.  Paterson,  14  Sh.  372,  and  the 
joint  opinion  of  Lords  Ivory,  Gillies,  and 
Murray  in  Seton  v.  Dawson,  4  D.  318. 

'  Thoni8(m  v.  Campbell,  16  Feb.  1888, 
16  Sh.  560.     See  §  2290. 

*  16  Sh.  571. 

»  Wilkins  v.  Hogg,  31  L.J.  Ch.  41, 
affirming  judgment  of  Stuart,  V.-C,  30 
L.J.  Oh.  492. 
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CHAFTBB  LxiY.  indemnity  clause  expressly  designating  the  particular  class  of  acts 
or  circumstances  of  culpable  n^ligence  from  the  consequences  of 
which  he  intends  to  relieve  them.  The  clause  was  in  these  terms : 
— "  And  I  declfiure  that  each  trustee  shall  be  answerable  only  for 
losses  arising  from  his  own  defaults,  and  not  for  involuntary  acts 
or  for  the  acts  or  defaults  of  his  co-trustees  or  trustee ;  and  par- 
ticularly, that  any  trustee  who  shall  pay  over  to  his  co-trustee,  or 
shall  do  or  concur  in  any  act  enabling  his  co-trustee  to  receive  any 
monies  for  the  general  purposes  of  my  will,  or  for  any  definite 
purpose  authorised  by  my  will,  shall  not  be  obliged  to  see  to  the 
due  application  thereof,  nor  shall  such  trustee  be  subsequently 
rendered  responsible  by  any  express  notice  or  intimation  of  the 
actual  misapplication  of  the  same  monies ;  but  this  clause  shall 
not  restrict  the  power  of  any  trustee  to  require  from  his  co-trustee 
an  account  of  the  application  of  monies  in  his  hands,  or  to  insist  on 
his  replacing  monies  misapplied  by  him."  There  were  three  trus- 
tees of  the  will  who  joined  in  signing  and  delivering  receipts  for 
money  received  from  two  insurance  offices.  One  of  the  trustees, 
with  the  consent  of  his  co-trustees,  was  allowed  to  retain  the  money, 
on  the  representation  that  he  would  deposit  it  in  one  of  the  London 
joint  stock  banks,  there  to  remain  until  an  eligible  investment 
could  be  found.  He,  however,  appropriated  the  amount.  On  a 
bill  being  filed,  seeking  to  make  the  co-trustees  liable,  Lord  West- 
bury,  Ch.  (affirming  the  decision  of  Vice-Chancellor  Stuart),  held 
that  they  were  protected  by  the  clause  of  indemnity. 
Opinion  of  2284.  Adverting  to  the  declaration  commencing  with  the  words 

L^rdWest-  «*  and  particularly,"  his  Lordship  observed  that  the  person  who 
framed  that  clause  must  have  been  aware  that  if  three  trustees 
received  money  each  would  be  answerable  for  it  in  solido  ;  but  here 
the  case  provided  for  was  that  of  a  trustee  being  himself  the 
receiver,  and  then  handing  the  money  to  his  co-trustee  for  the 
purposes  of  the  will,  in  which  case  the  testator  said  he  should  "  not 
be  obliged  to  see  to  the  due  application  thereof."  That  excluded  a 
second  ordinary  rule  of  the  Court ;  because  a  trustee  knowing 
another  trustee  had  received  money  was  not  relieved  from  the  duty 
of  seeing  to  the  application  of  it.  After  adverting  to  the  proviso 
with  regard  to  notice  of  misapplication,  his  Lordship  concluded : 
''  The  trustee  was  then  exempted  from  obligation ;  first,  when  he 
received  the  money  and  handed  it  over  to  another  trustee  without 
further  concern  ;  secondly,  when  he  permitted  his  co-trustee  to 
receive  the  money  and  made  no  inquiry  as  to  its  application ; 
thirdly,  when  he  became  aware  of  a  misapplication  by  his  co-trustee 
and  wilfully  abstained  from  noticing  it.  These  three  grounds  of 
liability  were  well  known,  and  they  were  met  by  words  forcible 
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enough  to  prevent  their  operation.  There  remained,  then,  a  per-  ohaptbr  lxiv. 
sonal  misapplication,  for  which  a  trustee  would  be  liable.  The  bill 
raised  no  case  of  a  knowledge  on  the  part  of  the  defendants  that 
the  money  was  likely  to  be  made  away  with.  The  ordinary 
grounds  of  liability  were  carefully  provided  against  by  this  clause ; 
and  the  liability  upon  which  it  was  sought  to  fix  these  defendants 
was  not  within  the  limited  liability  which  this  will  imposed  on 
them."  ^ 

SECTION  IV. 

Liability  for  the  Acts  of  Factors  and  Law-Agents. 

2286.  The  grounds  of  liability  are  very  similar  to  those  which  Ground  of  the 
have  been  considered  in  relation  to  liability  for  the  acts  or  defaults  bUity  in  this 
of  co-trustees ;  the  chief  difference  being,  that  as  a  factor  is  by  the  *^^*^  of  cases, 
nature  of  his  appointment  invested  with  a  larger  responsibility 
and  more  extensive  powers  than  belong  to  an  individual  trustee, 
the  Court  will  not  so  readily  assume  that  a  trustee  is  culpably 
negligent  where  the  factor  fails  with  funds  in  his  possession.     The 
instances  in  which  trustees  have  been  found  personally  liable  for 
the  malversations  of  factors  are  sufficiently  numerous  to  show  the 
necessity  of  exercising  a  watchful  supervision  over  the  transactions 
of  persons  in  that  situation.     The  questions  to  be  considered  relate,  Responsibility 
first,  to  the  degree  of  responsibility  which  the  trustee  incurs  to  ficiary ;  * 
the  trust-estate,  or,  to  speak  more  accurately,  to  the  beneficiaiy  in 
consequence  of  the  intromissions  or  omissions  of  his  factor ;  and 
secondly,  to  the  responsibility  of  the  trustee  to  strangers,  in  con-  (2)  to  persons 
sequence  of  the  power  which  the  factor  possesses  of  binding  the  J^r  cratracts?^ 
trust-estate  in  transactions  within  the  scope  of  his  powers.     It 
results  from  the  decision  of  the  House  of  Lords  in  Bae  v.  Meek  * 
that  an  agent  employed  by  trustees  is  not  liable  to  be  sued  along 
with  the  trustees  for  the  replacement  of  money  improperly  in- 
vested ;  and  that  in  general  one  of  a  body  of  persons  beneficially 
interested  in  a  trust-estate  has  no  direct  action  against  an  agent 
employed  by  the  trustees  for  the  consequences  of  bad  advice  given 
to  the  trustees  respecting  investments. 

2286.  It  has  been  usual,  where  a  power  of  appointing  factors  is  Besponsibiuty 
given  in  express  words,  to  introduce  a  conventional  limitation  of  Js  regaSjs  the 
the  trustees'  responsibility  by  a  clause  declaring  that  they  shall  not  J^^ijftmen?** 
be  liable  for  the  intromissions  or  solvency  of  the  factors  whom  they 
employ,  accompanied  sometimes  with  the  proviso  that  such  factors 
are  habit  and  repute  responsible  at  the  time  of  their  employment. 

31  L.J.  Ch.  48,  44.  ^  Roe  v.  Meek,  8  Aug.   1880,   16  R. 

(H.L.)  81,  32,  reversing  16  R.  835. 
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cHAPTKB  Lxiv.  As  to  the  latter  proviso,  we  have  had  occasion  to  remark  that 
trustees,  if  they  discharge  the  duties  of  their  office  with  honesty 
and  reasonable  attention,  are  not  liable  for  loss  accruing  to  the 
trust-estate  through  the  faults  of  others ;  and  if  the  appointment 
of  a  factor  with  the  usual  powers  is,  in  the  circumstances  of  the 
trust,  a  beneficial  act  of  administration,  no  higher  d^ree  of 
diligence  can  be  exacted  from  a  trustee,  in  the  matter  of  the 
appointment,  than  that  he  should  appoint  a  qualified  person,  habit 
and  repute  responsible  at  the  time.^  This  simple  consideration 
leads  to  the  conclusion,  supported,  as  will  be  seen,  by  decisions  of 
the  Court  of  Session  and  the  House  of  Lords,  that  words  of  in- 
demnity of  the  nature  referi'ed  to  do  not  materially  aflTect  the 
liability  of  the  trustees.^ 

Trustees  bound       2287.  Trustees  are  bound  to  exercise  a  general  supervision  over 

the  fS^T'"'^  their  factor's  transactions,  by  periodicaUy  checking  his  accounts. 

transactions,  and  keeping  themselves  informed  (as  every  intelligent  man  of 
business  would  do  where  his  own  property  was  a  stake)  as  to  his 
character  and  credit.  The  neglect  of  these  duties  may  involve 
the  trustees  in  pecuniary  responsibility  for  the  factor's  transactions.^ 
Independently  of  personal  considerations,  a  trustee  ought  to  con- 
sider that  he  owes  this  duty  to  the  beneficiaries  whose  interests  he 
has  undertaken  to  protect. 

H01M  V.  2288.  The  leading  case  on  the  liability  of  trustees  for  their  fac- 

^  tors  is  Home  v.  Pringle,^  a  case  in  which  the  judgment  of  the  Court  of 

Session,  defining  the  limits  of  responsibility,  was  affirmed  on  appeaL 
Mr.  Home  of  Wedderburn  by  his  trust-disposition  conveyed  his 
fee-simple  estate  to  trustees  for  the  purpose  of  receiving  the  rents 
during  the  minority  of  his  heir,  to  be  by  them  applied  in  the  pay- 
ment of  debts  and  legacies,  after  which  the  estates  were  to  be  con- 
veyed in  strict  entail  to  the  heirs  designated.  The  trustees  were 
allowed  £100  for  their  trouble  in  the  management ;  but  this  pro- 
vision was  considered  immaterial  to  the  question  of  liability.  A 
general  power  of  appointing  factora  was  added,  with  the  proviso 
that  the  trustee  shall  not  "  be  further  liable  for  their  factors  than 
that  they  shall  be  habit  and  repute  responsible  at  the  time  of 
entering  on  their  office."  The  trustees  appointed  a  factor,  who  was 
a  Writer  to  the  Signet,  of  respectable  professional  standing,  and 

^  The  Trusts  Acts  are  silent  on  the  ^  Sym  v.  CharUt^  13  May  1S80.  8  Sh. 

subject  of  liability  for  factors.  741 ;  Stewart  v.  Muckemiej  27  May  1834, 

3  Home  V.   PringU,  22  June  1841,  2  12  Sh.  636 ;  Avndie  v.  Cheape,  6  Feb. 

Rob.  384,  affirming  16  Sh.  142 ;  H(mie  1835,  13  Sh.  416 ;  Stewt^H  v.  JZrf«r,  21 

V.  Memiea,  10  July  1845,  7  D.  1010 ;  June  1816,  6  Pat.  186. 

Thomson  v.  Campbtil,  16  Feb.  1888,  16  *  Home    v.    Pringle,  22    June  1841. 

Sh.  560 ;  and  cases  dted  in  the  previous  2  Bob.  384. 
section. 
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possessed  of  property.    This  gentleman,  after  a  course  of  manage-  ohaptkb  lxiv. 
ment  extending  over  several  years,  became  bankrupt,  leaving  a 
balance  due  by  him  to  the  trust-estate  of  upwards  of  £1600, — 
although  the  report  says  that  he  had  enjoyed  the  highest  credit  for 
solvency  and   responsibility   until  within  a  day  or  two  of  his 
declared  bankruptcy.    The  principal  charge  against  the  trustees  To  nnder  the 
was,  that  though  they  had  appointed  a  solvent  factor,  they  had  jt^^  be  *' 
failed  to  subiect  him  to  proper  periodical  accountings.     The  House  proved  that  he 

«'  *^     *        *  °  ,    has  neglected 

of  Lords  concurred  with  the  Court  of  Session  in  finding  that  this  the  duty  of 
charge  was  not  established,  although  it  appeared  that  there  had  fa^r'sfntro- 
occasionally  been  delay  in  the  settlement  of  his  accounts,  and  that  ^^asio'^^ 
in  the  periodical  balances  the  transactions  were  not  brought  down  seSung  is^ot 
to  the  date  of  settlement.     On  the  whole,  their  Lordships  were  of  ***.^Jv^*®*^ 
opinion  that,  while-  the  factor  might  have  been  more  strictly  looked  penalty  of  per- 
after,  there  was  no  culpable  failure  of  duty  on  the  part  of  the  trus-  ^°°     ^  ^ '  ^' 
tees  generally,  or  of  that  one  of  their  number  who  was  appointed 
cashier,  and  who  had  taken  the  principal  share  in  the  management. 
Such  being  the  judgment  on  the  matter  of  fact,  it  was,  however,  in 
substance  laid  down  by  Lord  Cottenham  that  no  clause  of  indemnity 
would  shelter  trustees  from  the  consequences  of  gross  n^ligence, 
and  that  the  supervision  of  their  factor's  transactions  was  a  duty 
the   neglect   of  which   would   subject  the  trustees  in  pecuniary 
liability.^ 

2289.  The  case  of  Sj/m  v.  Charles  *  illustrates  the  principle  that  liabUity  for 
where  trustees  delegate  a  duty  to  their  factor  they  must  see  that  he  JSf  thauictor 
performs  it.     The  trustees,  though  not  specially  authorised  to  do }»"  performed 

*  *  o  IT  ./  ^jjQ  business 

80,  had  granted  a  factory  to  one  of  their  number,  who  proceeded  to  deputed  to 
realise  the  funds,  and  paid  off  all  the  legacies  excepting  one  of  ^  y. 
£500  sterling,  left  to  a  lady  in  America,  and  which  was  directed  to  ^'^»•^• 
be  invested  by  the  trustees  iu  American  stock.     In  the  accounts 
rendered  to  the  trustees  credit  was  taken  for  this  legacy  as  paid, 
but  in  point  of  fact  the  factor  appropriated  the  sum  and  after-  , 
wards  died  insolvent.   An  action  having  been  brought  for  payment 
of  the  legacy,  the  Court  decerned  against  the  trustees  personedly 
for  the  amount,  with  interest ;  being  of  opinion  that  the  neglect  to 
satisfy  themselves  by  evidence  that  the  legacy  had  been  paid  was 
not  a  mere  omission  on  the  part  of  the  trustees,  but  a  virtual  con- 
sent that  the  money  should  remain  with  the  factor.^ 

2290.  According  to   the  judgment  in   Thovison  v.  Ca?npbell,  Thomson  v. 
trustees  are  exempt  from  liability  for  the  insolvency  of  a  factor,   ^'^^^*^' 

1  2  Kob.  p.  480.  s  8  Sh.  745,  per  Lord  Glenlee ;   see 

>  18  May  1880,  S  Sh.  741 ;  see  also  also  Borne  v.  Meneie^,  10  July  1845,  7  D. 

auwaH  y.  MaelctnsU,  27  May  1884,  12  1010. 

3h.  686. 
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ORAPTBB  Lxiv.  whcrc  the  trust  is  such  as  to  require  his  appointment,  even  where 
the  deed  contains  no  power  of  appointment  and  no  clause  of 
immunity,  unless  they  are  guilty  of  "  culpa  lata  or  supine  negli- 
gence/'^ The  reports  of  subsequent  cases  may  be  consulted  with 
reference  to  the  circumstances  from  which  culpability  is  to  be 
inferred ;  but  it  is  unnecessary  to  seek  for  further  illustrationfi  of 
the  doctrine  of  liability.^ 
LUbUitydis-  2291.  Unreasonable  delay  in  the  institution  of  proceedings 

doiay^  tL     against  trustees  for  money  lost  through  the  maladministration  of  a 
institution  of    factor  or  agent  will  in  general  be  fatal  to  the  claim,  for  the  trua- 

proceedings.  o  o 

tee  may  thereby  lose  his  recourse  against  the  factor ;  and  it  would 

be  unfair  that  this,  his  only  security  against  personal  loss,  should 

be  put  in  jeopardy  through  the  laches  of  the  beneficiary.^ 

The  factor's  2292.  The  subject  of  the  liabilities  of  trustees  to  creditors  of 

wSd^'e  trSt-  ^fa®  estate  is  elsewhere  considered,  and  it  would  be  superfluous  to 

estate,  if  within  enter  minutch'  into  the  special  case  of  their  liability  for  the  obli- 

his  Dowers  •  "^  •*■  •' 

gations  undertaken  by  their  factors.    The  rule  of  law  is,  that  the 
estate  is  bound  by  the  engagements  of  the  factor  acting  within  his 
bat  not  the      powers,  but  not  for  acts  in  excess  of  his  authority.    The  trustee 
hTgaw  express  ^^  ^^^Y  ^  ^ade  personally  responsible  for  acts  which  he  expressly 
authority.        authorised  the  factor  to  perform ;  for,  as  it  is  no  pcurt  of  the  duty 
of  a  trustee  to  pledge  his  personal  credit  on  behalf  oF  the  trust- 
estate,  it  is  still  less  to  be  presumed  that  a  factor's  authority 
extends  to  the  execution  of  contracts  or  engagements  tending  to 
involve  his  constituent  in  personal  liability. 
Trustee  must  2293.  It  may,  however,  be  observed  that  a  trustee  is  liable  ad 

ob\?LSs^arf  /ac^wm  prcestandum  where  performance  is  within  his  power ;  and 
factum  proBs-    therefore,  if  a  factor,  duly  authoiised,  has  carried  through  a  sale  of 
trust  property,  the  trustee  may  be  compelled  to  grant  a  convey- 
ance.*   If  specific  performance  is  impossible — e.g,,  where  the  pro- 
perty has  been  taken  by  an  adjudging  creditor — the  trustee  may 
be  compelled  to  refund  the  price.^    There  is,  of  course,  a  correlative 
duty  on  the  part  of  the  purchaser  not  to  repudiate  his  transaction 
with  the  factor  on  the  ground  that  express  authority  from  his  con- 
uniess  beyond  stituent  is  wanting.®    If  a  factor  or  law-agent  to  the  trust  enters 
S^f^to/^     into  speculative  transactions  out  of  the  ordinary  course  of  trust 


duties. 


^  I%omion  y.  Campbdl,  16  Feb.  1838,  16,210,  8584 ;  Oowan  v.   Crawford^   18 

16  Sh.  560,  per  Lord  President  Hope ;  May  1836,  14  Sh.  744. 

see  DalrympLe  v.  Murray,  1784,  M.  3534.  «  Thonuu  v.    WaUcer*9  7V«.,    4   July 

3  See  Cotoan  v.    Crawford,   13    May  1829,  7  Sh.  828. 

1836,  14  Sh.  744 ;  AirMe  v.  Cheapt,  6  »  Thonuu  v.    WaUca^t    iTVs.,    4    Dec. 

Feb.  1835,  18  Sh.  416  ;  Sloan  v.  Auld,  1882,  11  Sh.  162^aeqael  of  the  above 

18  Dec   1851,  14  D.    181  ;  Mahon  v.  oaae. 

Christit,  8  Feb.  1844,  6  D.  619.  >  See  Ames  y.  iSnoTf  2W.,  22  Jane 

3  DalrympU    v.    Murray,    1784,    M.  1822,  1  Sh.  518,  N.E.  479. 
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management,  it  is  clear  that  his  obligations  are  not  enforcible  chaptbb  lxiv. 

against  the  trustee.    Therefore  trustees  will  not  necessarily  be 

liable  for  feu-duties  in  consequence  of  the  purchase  of  lands  for 

building  purposes  by  a  factor  without  authority ;  ^  but  the  seller 

is,  of  course,  entitled  to  try  the  question  whether  authority  was 

given.* 

2294.  Acts  of  factors  or  agents  in  excess  of  their  powers,  or  in  Obligations  in 
defraud  of  the  trust,  will  no  more  be  binding  on  the  estate  than  fiSS^spowera 
would  the  acts  of  a  trustee  in  similar  circumstances.     Thus,  where  S**^  "^l^®*" 

'  the  estate  nor 

an  agent  to  a  body  of  trustees  conspired  with  one  of  their  number,  the  trustees, 
who  was  heir-at-law,  to  make  up  a  title  in  that  character,  passing 
over  the  trust-disposition,  and  afterwards  accepted  a  disposition 
from  the  heir  in  security  of  advances,  the  Court,  in  an  action 
of  count  and  reckoning,  found  that  the  agent,  being  in  the  know- 
ledge of  the  trust-deed,  and  of  the  acceptance  and  actual  operation 
of  the  trust  under  which  he  admitted  himself  to  be  the  acting 
agent,  was  in  mala  fide  to  create  or  to  accept  of  the  bond  and  dis- 
position in  security  libelled  on ;  that  he  had  acted  in  mala  fide  in 
taking  infeftment  on  the  disposition,  and  thereafter  assigning  the 
same  to  third  parties  for  a  valuable  consideration ;  that,  wliether 
the  debt  acknowledged  by  the  bond  was  a  just  debt  or  not,  the 
defender  was  bound,  in  the  first  instance,  and  without  waiting 
the  adjustment  of  the  trust  accounts,  to  restore  the  estate  in 
irUegrum  against  the  real  security  created  by  the  said  disposition 
and  infeftment  as  now  standing  vested  in  his  assignees.  This 
judgment  was  affirmed  on  appeal' 

^  Chrdon  y.  CamerotCt  Tn.,  26  Feb.  •  Frater  v.   Steven's    7V«.,   26    April 

1839, 1  D.  577 ;  Manners'  TV.  v.  WiUison,  1889,  M*L.  &  Rob.  171,  affirmiDg  14  Sh. 

22  Nov.  1881,  10  Sh.  48 ;  see  Lyon  v.  676 ;  Drummond   v.   Lindsay,    13  June 

Sibbald,  16  Dec.  1823,  2  Sh.  591.  1857,  19  D.  859. 

'  Manners*  Tr,  y.  Willison,  supra. 
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CHAPTER  LXV. 


EXPENSES  OF  TRUST  ADMINISTRATION. 


1.    EXPBNKEK      OF      ADMINISTRATION 
OENERALLY. 


2.  Appucation  of  Trcst-Fcsds 
TOWARiw  Parliamentary  axd 
Judicial  Expenses. 


SECTION  I. 


Tnutee  not 
bound  to  per- 
form routine 
duties  in  per- 
son. 


Subject 
divided. 


Expenses  of  Administration  generally. 

2296.  As  his  office  is  a  gratuitous  office,  a  trustee  is  in  general 
not  bound  to  perform  personally  such  duties  as  are  capable  of  being 
executed  by  professional  persons.  Accordingly  it  has  long  been 
settled  that  trustees  are  entitled  to  employ  an  agent  for  the  per- 
formance of  the  ordinary  duties  oi'  trust  administration,  and  to  take 
credit  for  his  charges  in  their  accounts.^  If  the  business  of  the 
trust  is  such  as  calls  for  continuous  management  and  supervision, 
it  may  be  performed  through  the  agency  of  a  salaried  factor.^  By 
the  usual  style  of  trust  conveyances  trustees  are  authorised  to 
appoint  factors  on  the  footing  of  professional  employment ;  and, 
even  where  no  express  power  is  given,  their  right  to  make  such 
appointment.8  has  in  numerous  cases  been  recognised.^  The  ques- 
tions which  claim  consideration  include,  first,  the  liability  of 
trustees  for  the  accounts  of  agents,  factors,  and  other  persons 
claiming  under  a  confidential  employment ;  secondly,  the  trustee's 


>  ffay  V.  Binnyy  19  Feb.  1861,  28  D. 
594  ;  SUioart  v.  Wilton,  20  May  1828, 
2  Sh,  820,  N.E.  282  ;  2  Wh.  &  T.  L.  Ca. 
3d  ed.  p.  230.  On  the  other  hand,  ex- 
penaes  occasioned  by  the  trustee's  own 
negligence  will  be  chargeable  against 
himself.  See  il.  B,  Petr.,  18  D.  286 ; 
Malcolm  v.  (f  CaUaghan,  3  My.  &  Cr.  52  ; 
Caffrey  v.  Darby,  6  Ves.  488,  497.  The 
role  stated  in  the  text  does  not  apply  to 
the  case  of  trustees  in  bankruptcy,  who 
are  remunerated  by  a  commission  on  their 
transactions,  and  who  are  therefore  bound, 
as  far  as  possible,  to  perform  the  duties 
of  the  office  of  trustee  in  person,  —  Wil- 
ton* 9  Tn.  y.  WUwnU  Crt.,  4  Not.  1868, 
2  Macph.  9. 


'  As  to  the  employment  of  soooim- 
tants,  see  PedcUe  v.  Beveridgt,  7  Feb. 
1860,  22  D.  707. 

>  See  BeU'sPr.f  1998  ;^ymv.(7Aarief. 

13  May  1830,  8  Sh.  741.  If  the  teststor 
has  nominated  a  factor,  it  has  been  con- 
sidered that  the  trustees  have  not  an 
unqualified  power  of  remoying  him^^A^' 
Urn  y.  M'Alister,  9  Sh.  442 ;  ITCSiaig  t. 
ATAulay,  14  Sh.  818.  But  see,  wttn. 
Cormack  y.  Keith,  1898,  20  R.  977.  A 
trustee  is  not  entitled  to  chaige  igsiiuA 
the  estate  expenses  incurred  to  a  pritile 
agent  whom  he  consults  for  his  own  jio- 
tedion ;  and  in  general  aU  chaigei  ^ 
double  agency  will  bedisallowed,— jBombi 
y.  Soukr,  18  Dec.  1868,  2  Maqih.  843. 
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right  of  retention ;  thirdly,  his  disqualification  to  accept  remunera-  ohaptkb  ixv. 
tive  employment  nnder  the  trust 

2296.  (1.)  In  all  transactions  with  creditors  on  the  ordinary  Whether  trus- 
footing  of  contract,  the  presumption,  in  the  absence  of  a  stipulation  uabf^to^"*  ^ 
to  the  contrary,  is  that  the  trustee  who  makes  a  contract  is  per-  "8«"t«»  *<^- 
sonally  bound  for  its  fulfilment,  on  the  principle  that  parties  who 

are  strangers  to  the  trust,  and  who  have  no  means  of  informing 

themselves  as  to  the  extent  of  the  security  which  the  estate  affords, 

are  entitled  to  rely  on  the  credit  of  the  person  with  whom  they 

contract.    This  principle  does  uot  necessarily  apply  to  transactions 

between  trustees  and  persons  who  are  employed  as  agents  or  factors, 

and  who  stand  in  a  confidential  relation  towards  the  trust.     The  AgentaareDr«. 

position  of  an  agent  or  a  factor  gives  him  in  almost  all  cases  as  good,  on^Jh^i^Srfty 

and  often  better,  means  and  opportunities  of  informing  himself  as  to  fj.^^®  *^°«^" 

the  situation  of  the  trust-estate,  and  the  security  which  it  affords, 

than  the  trustee  has ;  and  it  is  the  duty  of  the  agent  to  take  care 

that   those  who  are  interested  in  the  trust  are  not  involved  in 

liability  for  expenses  to  an  extent  exceeding  the  value  of  their 

estate.     An  agent  is  of  course  not  bound  to  carry  on  a  litigation,  or 

an  expensive  system  of  management,  at  his  own  risk ;  but  neither 

is  he  entitled  to  involve  his  constituent  in  an  indefinite  liability 

for  unprofitable  expenditure.     In  the  prospect  of  the  estate  being 

exhausted  in  expenses,  it  is  open  to  the  agent  to  call  for  a  personal 

guarantee  for  his  expenses  from  the  trustee  or  the  beneficiaries 

interested,  but  the  presumption  is  that  he  is  employed  as  agent  for 

the  estate,  and  not  on  the  peraonal  responsibility  of  the  trustees 

or  trustee. 

2297.  In  the  cases  that  have  hitherto  occurred  involving  the  LiAbmty  to 
element  of  the  personal  responsibility  of  trustees  for  the  employ-  J^Sestion^of  ^ 
ment  of  agents,  the  question  of  liability  has  been  treated  as  a  ques-  **°*- 

tion  of  fact  rather  than  of  law ;  but  the  opinions  expressed  support 

the  view  which  has  been  stated.     In  the  cases  of  Cullen  v.  Baillie  ^ 

and  Manson  v.  Baillie,^  which  arose  out  of  the  same  trust,  the 

question  was  complicated  by  the  consideration  that  the  agent  who 

made  the  claim  against  the  trustees  was  himself  a  trustee  and  a 

beneficiary ;  but  the  doctrine  of  non-liability  in  the  general  case 

was  distinctly  stated  by  the  Judees.     In  the  first  action   Lord  CtOien  v. 

»»  ...  • 

President  Boyle  said :  "  The  relation  in  which  the  pursuer  Manson^ 
stood  in  regard  to  all  the  defenders — the  sacred  obligation  that  lay 
on  him,  instead  of  taking  such  a  commission,  and  acting  on  it  as  he 

^  OuOm  v.  BaiUiet  20  Feb.  1846,  8  D.       Maoq.  80.  SoemiBoPaUrmn  v.  BPLdUvnd^ 
511.  4  June  1824,  3  Sh.  108,  N.E.  68. 

'  Man9on  v.  Baillie,  19  June  1855,  2  '  The  real  puraaer  waa  an  assignee  of 

Manson,  the  agent  in  the  trust, 
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Lord  Fnller- 
ton's  opinion. 


OHAPCTR  LTV,  did,  to  make  them  fully  aware  of  the  whole  business  of  the  trust, 
and  how  he  was  conducting  it, — ^together  with  what  1  hold  to  be 
the  sound  exposition  of  the  law  as  given  in  the  case  of  Home  v. 
PringU}  .  .  .  have  led  me  to  the  conclusion  that  the  action 
should  receive  no  countenance  whatever,  but  that  the  defenders 
should  be  assoilzied  from  its  whole  conclusions."  ^ 

2298.  But  the  most  distinct  enunciation  of  the  principle  of  non- 
liability is  contained  in  the  following  passage  in  Lord  Fullerton's 
opinion : — ''  In  regard  to  debts  originating  with  the  truster,  and 
devolving  on  the  trustees  only  by  the  force  of  the  trust,  there 
can  be  no  doubt  that  trustees  are  bound  only  in  their  fiduciary 
character,  consequently  not  vltra  valorem  of  the  tixist-estate.  But 
in  regard  to  debts  contracted  by  the  trustees  themselves,  although 
it  may  be  lona  fde  for  the  trust  purposes,  they  will  be  personally 
bound  to  third  parties  unless  it  appear  clearly  from  the  terms  of 
the  transaction  that  the  creditor  expressly  took  the  trust-estate,  as 
distinct  from  the  individual  trustees,  as  his  debtor.  In  such  cases 
it  is  held,  and  justly  held,  that  the  trustees,  who  are  supposed  to 
know  their  own  trust  affairs,  are  bound  to  warrant  the  suflBciency 
of  the  trust-funds  to  the  persons  with  whom  they  deal,  and  who 
have  no  such  means  of  information.  If  the  present  claim,  then, 
had  been  one  brought  by  a  person  unconnected  with  the  trust,  for 
furnishings  made  or  services  performed  on  the  employment  of 
the  trustees,  it  might  have  been  sustained  on  the  principle  last 
alluded  to.  But  the  circumstances  here  are  different,  and  very 
peculiar ;  and  it  is  by  the  principles  applicable  to  these  peculiari- 
ties that  the  claim  must  be  tested  and  determined."  His  Lordship 
then,  after  stating  the  circumstances,  proceeded  to  observe  that 
Mr.  Manson,  by  his  acceptance  of  the  factory,  undertook  to  make 
himself  master  of  the  whole  details  of  the  trust ;  an  undertaking 
which,  in  a  question  between  him  and  his  co-trustees,  was  rather 
a  warranty  of  the  trust-funds  to  them  than  from  them  to  him,  since 
it  was  Mr.  Manson's  business  to  satisfy  himself  of  the  suflSciency  of 
the  funds  before  he  incurred  expenses  which  were  rendered  neces- 
sary by  his  own  exclusive  management.  The  conclusion  at  which 
his  Lordship  arrived  was,  that  to  support  the  action  "  it  would  be 
necessary  for  Mr.  Manson  not  only  to  show  that  the  expenses  were 
incurred  under  the  factory,  but  that  they  were  specially  authorised 
and  directed  by  the  co-trustees,  after  being  made  distinctly  aware 
that  the  trust-funds  were  deficient,  and  that,  in  the  event  of  the 
deficiency  being  permanent,  the  expense  was  to  be  made  good  by 
them."  *    The  judgment  was  aflfirmed  on  appeal.* 


Judgment  of 
the  HouBe  of 
Lords. 


»  Home  V.  Prin^  22  June  1841, 
Rob.  482. 
«  8  D.  519, 


2  »  8  D.  521-8. 

<  2  Macq.  82. 
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2299.  It  is  scarcely  necessary  to  add,  that  if  a  trustee  deprives  chapter  lxv. 
the  agent  of  the  security  of  the  trust-estate,  as  by  denuding  before  Trustee  denud- 
the  trust  accounts  are  settled,  the  agent  will  have  his  recourse  by  a  J^Jt's^liSi 
direct  action  against  the  trustee.     This  principle  was  given  effect !« imsettied 

^  .  •■■  .  "  .  incurs  a  per- 

to  in  a  case  where  a  trustee,  after  granting  a  bill  to  the  agent  in  a  soufd  respon- 
sequestration,  acceded  to  a  composition  arrangement,  and  paid  over  **    ^'^' 
the  balance  of  the  funds  in  his  hands  to  the  bankrupt,  without 
providing  for  the  payment  of  the  bill.^ 

2300.  It  is  a  question  not  free  from  difficulty,  whether  the  Whether  agent 

h&s  a  claizxi 

expenses  of  agents  and  factors  form  a  charge  against  the  parties  against  the 
beneficially  interested  in  the  administration,  in  the  event  of  the  the eventof the 
free  estate  being  exhausted.     On  this  point  the  cases  of  Cullen  and  exhaustion  of 
Manson  v.  Baillie,  above  referred  to,  are  instructive ;  because  Sir  estate. 
William  Baillie,  one  of  the  defenders  in  these  actions,  was  not  only 
a  trustee,  but  was  also  largely  interested  in  the  estate,  having 
been  left  a  l^acy  of  £3000  with  a  share  in  the  residue  propor- 
tionate to  his  legacy.     The  decision  of  the  House  of  Lords,  absolving 
him  from  liability,  is  therefore  a  direct  precedent  adverse  to  the    - 
supposition  of  such  a  claim.     Although  the  principle  of  Home  v. 
Fringle — ^viz.,  that  the  pursuer,  being  himself  a  trustee,  was  not 
entitled  to  sue  for  professional  remuneration — was  referred  to  in 
the  arguments  and  also  in  the  opinions  of  Lord  Cranworth  and  Lord 
Brougham,  the  judgment  was  certainly  not  rested  on  that  principle. 
If   it   had   been,  the   pursuer   would   have   been  entitled  at  all 
events  to  costs  out  of  pocket ;  whereas  by  the  judgment  actually 
pronounced  his  claim  was  wholly  rejected,  on  the  ground  that  the 
contract  was  not  with  the  trustees  or  with  the  beneficiary  per- 
sonally, but  only  as  representing  the  trust-estate. 

2301.  In  the  case  of  Brodie  v.  Macfarlane*s  Creditors,  where  a  Agent  em- 
petition  by  an  agent  in  a  sequestration  against  the  creditors  for  J^j^ciai  oon* 
payment  of  his  account  was  sustained,  it  appeared  that  a  consider-  c^fiienMly 
able  sum  had  been  actually  recovered  in  the  proceedings  for  which  has  a  claim 
the  account  was  incurred,  and  that  this  sum  had   been  divided  S^tituent 
amongst  the  creditors.     They  were  therefore  liable  in  payment  of 

the  agent's  account  to  the  extent  of  the  benefits  which  they  had 
received.^  The  case  may  also  be  supported  on  a  different  prin- 
ciple, namely,  that  where  an  agent  is  not  appointed  by  the  trustees 
as  their  confidential  adviser,  but  is  employed  by  another  agent  to 
perform  a  specific  piece  of  business,  he  is  in  the  same  situation  as 
a  tradesman  employed  under  the  trust,  and  is,  on  the  principle 
explained  by  Lord  Fullerton  in  the  passage  quoted,  entitled  to 
recover  from  those  by  whom  he  was  employed.^ 

^  &wan  y.  Wright,  15  Jan.  1829,  7  Sh.  exemption  from  liability  of  creditors  in  a 

268.  sequestration  is  considered  in  the  sequel. 

«  Brodie  v.  Maefarlcme*8  On.,  20  Fob.  See  §§  2306-2307. 

1846,8D.587.    The  subject  of  the  general  *  BtUv.  IseU*  8  Trt.,  9  JvaxelSSi,  16  D, 
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CHAPTER  LXV. 

Members  of 
committees, 

Sublic  trasts, 
;c.  liable  for 
expenses  which 
thev  have 
autborised* 


2302.  Members  of  provisional  committees  for  promoting  rail- 
ways or  public  undertakings  are  not  liable  in  payment  of  the 
accounts  of  agents  or  employees  of  the  committee,  unless  they 
have  expressly  and  individually  authorised  their  employment,  or 
have  guaranteed  remuneration.^    Mere  attendance  at  meetings  of 
a  committee  does  not  in  general  infer  liability  for  its  engagements.^ 
The  same  principle  is  applicable  to  the  liability  of  members  of 
public  trusts.® 
Trustee  has  a         2303.  (2.)  If  a  trustee  has  paid  expenses  incurred  on  behalf  of 
th" beneficiary  ^^®  *^"8^  ^^^  of  his  own  pocket,  and  the  trust-funds  are  eventually 
for  the  ex-       found  to  be  insufficient  to  satisfy  his  claim,  the  question  whether 

penses  after  '^  ^ 

the  exhaustion  he  is  entitled  to  relief  by  a  personal  action  against  the  beneficiaries 
,—  g^gjjjg  ^Q  depend  on  the  circumstances  of  the  case.    Trustees,  as  a 
general  rule,  are  only  entitled  to  debit  the  beneficiaries  with  ex- 
penses profitably  or  legitimately  incurred  in  promoting  their  inte- 
rests ;  and  it  is  not  easy  to  see  how  the  expenses  of  legitimate 
management  can  in  the  ordinary  case  exceed  the  value  of  the  trust- 
estate.     But  we  may  suppose  a  case  where  trust-funds  have  been 
lost  through  innocent  misfortune ;  as,  for  example,  where  a  settlor 
tniS^— *^*   expressly  directs  his  trustees  to  invest  funds  in  shares  or  other 
securities  not  authorised  by  the  Court,  and  the  security  fails.     In 
such  a  case,  if  the  beneficiaries  had  recognised  the  trust,  they 
would  be  bound  to  relieve  the  trustees  from  the  liabilities  arising 
out  of  the  investment ;  and,  on  the  same  principle,  they  would 
seem  to  be  under  an  obligation  to  reimburse  the  trustees  for  the 
where  the        outstanding  expenses  of  management.     If  beneficiaries  expressly 
authoSe?by  authorise  a  trustee  to  conduct  litigation  in  their  names,  they  are  of 
the  beneficiary,  course  liable  to  relieve  him  of  his  expenses,  whether  estate  or  funds 
be  or  be  not  recovered.* 


where  tmst- 
fiinds  lost 
without  fault 


915  ;  see  Lord  Fullerton's  opinion,  aupra^ 
§  2298. 

1  M'Ewen  v.  Campbdl,  19  Feb.  1857,  2 
Macq.  499  ;  Campbell  v.  Lauder,  27  Nov. 
1852,  15  D.  117  ;  Johnston  v.  ScoU,  18 
Jan.  1860,  22  D.  893  ;  and  see  Bright  v. 
HuUon,  3  H.  of  L.  Ca.  341,  where  the 
doctrine  of  non-liability  was  laid  down  by 
the  Ho\ue  of  Lords  on  principles  appli- 
cable to  the  jurisprudence  of  the  whole 
United  Kingdom. 

*  Campbell  v.  Lauder ,  JohntUm  v.  Scoitf 
supra, 

'  ffiggins  v.  Livingstone,  cited  fully  in 
Chapter  LXXI.,  Section  I. 

*  Jeffrey  v.  Bathgate* s  Trs.,  16  Dec. 
1823,  2  Sh.  584,  N.E.  502  ;  Mercer  v. 
Orr,  11  Dec.  1823,  2  Sh.  574,  N.E.  494  ; 
and  see  Oraham  ▼.  MarshaU,   22  Nov. 


1860,  23  D.  41.  Mr.  Lewin  is  of  opinion 
that,  notwithstanding  the  exhaustion  of 
the  estate,  the  trustees  have  a  claim  upon 
the  beneficiary,  which  may  be  enforced  by 
action,  for  money  expended  in  the  prose- 
cution  of  the  trust  purposes,  and  within 
the  scope  of  their  powers, — Lewin  on 
Trusts,  9th  ed.  p.  724,  citing  Bal^  v. 
Higham,  2  P.  Wms.  453  ;  ex  parte  Chip- 
pendale, 4  De  G.  M.  &  G.  19,  54.  On 
the  general  rule  that  trustees  are  entitled 
to  be  reimbursed  for  their  expenses,  it  is 
unnecessary  to  cite  English  authority, 
but  the  following  exceptions  may  be 
noted.  Expenses  of  improper  litigation, 
or  litigation  occasioned  by  the  trostee  a 
fault  or  negligence,  wiU  be  disallowed, — 
Malcolm  v.  O'CaUaghan,  8  My.  &  Or.  52  ; 
Caffrey  v.  Darby,  6  Ves,  488,  497.     If  a 
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2304.  While  the  funds  or  estate  in  trust  are  liable,  in  the  first  ohapctblxv. 
instance,  for  the  fulfilment  of  obligations  incurred  by  the  trustee  to  Tmstee  is  en- 
third  parties  on  behalf  of  his  constituents,  the  trustee  himself  has  d^nifl^S' 
a  claim  upon  the  surplus  funds  preferable  to  that  of  his  consti-  o*^^  trust- 
tuents.^     In  virtue  of  this  equitable  claim,  the  trustee  may  put 

forward  his  right  of  retention,  in  answer  to  the  demand  of  the 
beneficiary  for  an  unconditional  surrender  of  the  estate.*  The 
trustee  would  seem  also  to  be  entitled  to  obtain  from  the  bene- 
ficiary, as  a  condition  of  denuding,  an  indemnity  for  current  obli- 
gations which  he  may  have  undertaken  on  behalf  of  the  trust.* 

2305.  The  preceding  observations  have  reference  to  the  case  of  Right  of  reten- 
trusts  for  the  benefit  of  third  parties.  Where  the  object  of  the  ^^g^o'ST*^ 
transaction  is  to  create  a  security  in  favour  of  the  trustee  himself, 

the  extent  of  his  right  depends  on  the  form  of  the  conveyance. 
The  different  conditions  were  distinguished  with  great  precision  by 
Lord  Fullerton  in  the  leading  case  of  Robertson  v.  Duff,^  It  is 
sufficient  for  present  purposes  to  say,  that  (1)  where  the  trust  is 
constituted  by  an  unqualified  ex  fade  absolute  disposition,  or  by  an 
absolute  disposition  qualified  only  by  a  back-bond  which  is  perfectly 
general  in  its  tenor,  the  trustee  has  an  effectual  security  both  for 
prior  and  subsequent  advances  ;  *  (2)  where  the  back-bond  or  letter 
specifies  particular  obligations,  but  the  language  is  not  such  as  to 
restrict  the  security  to  these,  the  trustee  may  retain  against  subse- 
quent advances  ;*  (3)  but  if  the  trust  is  declared  in  a  back-bond,  or 


trustee  has  neglected  to  keep  an  account 
of  hiB  expenses,  the  Court  will  make  an 
estimate,  on  tlie  principle  of  aUowing  a 
sum  that  may  be  less  than,  but  cannot 
exceed,  what  he  is  entitled  to  daim, — 
Heihendl  v.  Hales,  2  Ch.  Rep.  158.  A 
trostee  who  has  incurred  liabilities  on  be- 
half of  his  constituent  may  call  upon  the 
latter  to  indemnify  him  against  the  lia- 
bility before  actual  loss  has  accrued, — 
Pheni  V.  QtOan,  5  Hare,  1,  9-18,  and  he 
may  retain  the  trust-estate  until  relieved 
of  obligations  undertaken  on  account  of 
it, — ex  parte  JamUy  1  Beac.  &  C.  272  ; 
but  aee  WwroU,  v.  Harford,  8  Ves.  8 ; 
Shaw  V.  LawUUy  5  GI.  &  Fin.  129.  If  a 
trustee  agree  to  pay  an  accountant  or 
manager  at  an  extravagant  rate,  the  Court 
will  reduce  the  charge  against  the  estate 
to  a  reasonable  amount, —  Weiss  v.  DUl, 
8  My.  &  K.  26. 

1  BelVs  Com.  861-2  ;  Cook  and  Paul  v. 

Ji^jfrey,  10  Sh.  75  ;  15  May  1885,  1  S.  & 

M*L.  707  ;  and  see  AiknuM  v.  Aikman, 

17  March  1863,  1  Macph.  639  ;  Baxter 

VOL,  II. 


amd  Mitekell  v.  Wood,  24  March  1864,  2 
Macph.  915. 

*  Wilson  V.  Mags,  of  DunfermUne,  17 
May  1822, 1  Sh.  417,  N.B.  389  ;  Fraser 
V.  M'Naughton,  21  Nov.  1829,  8  Sh.  104  ; 
Barron  v.  National  Bank  of  Scotland,  28 
Feb.  1852, 14  D.  565.  See  also  Sturgeon 
V.  M^Ldlan,  20  Jan.  1818,  F.O.  ;  Mur- 
ray's Creditor  v.  Ckalmer,  1744,  M.  2626  ; 
E.  of  Bedford  v.  L.  Balmermo,  1662,  M. 
9185. 

'  MChrrwther  v.  HUl,  2  March  1822,  1 
Sh.  371  ;  anonymous  case,  21  Nov.  1829, 
8  Sh.  103  ;  Innes  v.  Innes,  18  Dec  1728, 
7  Sh.  206  ;  Carse  v.  Carse,  1666,  M. 
16,165. 

*  Robertson  v.  Ih^,  14  Jan.  1840, 2  D. 
279  ;  see  pp.  291-2. 

»  Brough  v.  JoUie,  1793,  M.  2585 ; 
Leckie  v.  Leckie,  21  Nov.  1854, 17  D.  81 ; 
Walker  v.  Buchanan,  Kennedy,  and  Co,, 
11  Dec.  1857,  20  D.  259  ;  M'LdUmd  v. 
Bank  of  Scotland,  27  Feb.  1857,  19  D. 
574. 

^  Russell  V.  E.  of  Breadalbane,  4  April 

2h2 
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cnAFTm  LXT.  in  gremio  of  the  disposition,  to  be  a  trust  in  security  of  particular 
debts,  the  trustee  has  no  general  right  of  retention  either  for  past 
or  for  future  advances.^ 
Immunity  of  2306.  By  the  57th  section  of  the  Bankruptcy  Act  it  is  enacted 

Sinkniptcy  "  that "  No  person  shall,  by  merely  lodging  an  oath  and  claim,  or 
^^*-  being  ranked,  or  receiving  payment  of  a  dividend,  or  appearing  or 

voting  at  a  meeting  in  a  sequestration  as  a  creditor,  be  liable  for 
any  claim  by  the  agent  or  other  person  employed  by  the  trustee 
for  money  advanced,  or  expense  incurred,  or  remuneration  in  rela- 
tion to  the  affairs  of  the  estate ;  reserving  to  the  agent,  or  other 
person  so  employed,  right  to  payment  out  of  the  estate,  and  from 
the  trustee  by  whom  he  may  have  been  employed,  in  so  far  as  the 
same  may  be  competent  to  him ;  and  no  trustee  shall  have  relief 
in  respect  of  such  payment  against  such  creditor,  reserving  to  such 
trustee  relief  against  the  estate,  and  against  those  creditors  or  others 
who  may  on  other  grounds  be  liable  in  relief."  ^ 
Liability  of  2307.  It  was  decided  in  an  old  case,  reported  by  Elchies,'  that 

voiuntajry^  ^^  non-acceding  creditors  left  out  of  a  scheme  of  distribution  could 
trusts.  jjQ^  be  burdened  with  the  expense  of  diligence  for  completing  the 

trustee's  right  or  of  ranking  the  creditors;  but  that  the  trustee  was 
entitled  to  recover  from  them  the  common  expense  laid  out  for 
behoof  of  all  the  creditors.     The  right  to  charge  against  creditors 
the  expenses  of  constituting  the  trustee's  right  seems  to  depend  on 
whether  they  claim  imder  the  trust  or  in  competition  with  it 
Trustee  not  en-        2308.  (3.)  The  doctrine  is  now  well  established  that  trustees 
forprofeM^oMi  ^^^  judicial  officers  are  not  entitled  to  charge  for  their  professional 
services  ren-     services  rendered  to  the  trust,  whether  directly  or  indirectly  througl 


(lerea  by  mm-  "  «  .  • 

self  to  the        their  partners  in  business,  whether  in  the  capacity  of  law-agent,* 
trust.  ^^  jj^  ^j^^|.  ^£  faQ^Qj.  Qj  cashier,^  unless  where  the  employment  in  the 

character  of  professional  agent  is  sanctioned  by  the  beneficiaries,^ 
or  by  the  terms  of  the  settlement  under  which  the  trustees  act^ 

1831,   5  W.  &  S.   266,  affirming  7  Sh.  17  D.  263  ;  Jforruonv.  JtcnnU,  26  April 

767  ;  James  v.  Daumie,  15  Nov.  1836, 15  1849,  6  Bell,  422,  reversing  9  D.  1468 ; 

Sh.  12  ;  MaiUand  v.  CoekereU,  23  Nov.  and  cases  cited  below. 

1827,  6  ah.  109.  »  Borne  v.   PringU,  22  June  1841,  2 

1  Bobertaon  v.  Duff,  supra  ;  and  see  Rob.   884  ;    WeUwood't  Trs.  v.  HQl,  17 

cases  on  proof  of  trust.  Chapter  LVIII.,  Dec.  1856, 19  D.  187 ;  Fegan  v.  7%oiR«m, 

Section  I.  20  July  1865,  17  D.  1146  ;  Bon-Aceord 

^  19  and  20  Vict.,  cap.  79,  §  57.  Marine  Inaurance  Co,  v.  Souter'i  TVs.,  13 

»  Charteru  v.  Creditors  of  Merehi^on,  June  1860,  12  D.  1010. 

1734,  Elch.  «*  Trusts,"  No.  2.  «  MUlcr's  Trs,  v.  Miller,  22  Feb.  1848, 

^  Lord  Cray  v.  Dundas,  21  June  1856,  10  D.   767,    last  point ;    Otnmaaney  v. 

19  D.  1  ;  Settm  v.  Dawson,  18  Dec.  1841,  Smiih,  8  March  1854, 16  D.  721 ;  ^<mJf- 

4  D.  819;  Broughtan  v.  Broughton,  5  De  side's  Trs,  y.  SooU^  24  Jan.  1868 ;  and 

G.  M.  &  G.  160  ;  and  see  Manson  v.  see  Feffan  v.  Thomson^  supra,  and  Lauder 

BaHlie,  19  June  1855,  2  Maoq.  82,  91,  v.  MUler,  infra,* 

overruling  Craddoek  v.  Pyper,  1  Mao.  &  '  Good  sir  v.  Carruthers,  19  June  1868, 

G.  664  ;  FUnoerd/w's  Trs,,  22  Dec.  1854,  20  D.  1141 ;  Craddoek  ▼.  Pyper,  supn; 


r 


EXPENSES  OF  TRUST   ADMINISTRATION. 


1239 


The  disqualification  is  not  applicable  to  tutors  and  curators  ad  ohaptbblxv. 
litem}  but  this  is  the  only  exception.     Accordingly,  the  offices  of 
parliamentary  trustee,*  trustee  for  creditors,*  and  judicial  manager 
(including  both  factors  and  curators),*  have  been  found  to  be  offices 
of  trust  within  the  meaning  of  the  rule. 

2309.  The  question   has  been  raised,   whether  trustees  em-  Whether  a 
powered  to  carry  on  the  truster's  business  are  entitled  to  make  a  claim  remu- 
profit  out  of  their  management.     In  such  cases  the  main  question  hSise^owTin 
is,  what  was  the  truster's  intention,  and  it  seems  improbable  that  a  ^"^T??^ 
truster  who  gives  such  an  authority  would  expect  the  duty  to  be  businefls. 
gratuitously  performed.    In  any  case  the  trustees  would  seem  to 
be  entitled  to  make  an  allowance  to  an  acting  partner  for  his 
trouble  in  managing  the  shares  belonging  to  the  truster's  family.*^ 


Learmonth  v.  Patenon,  13  Feb.  1858,  20 
D.  564;  Findlay's  Tn.  ▼.  AtOmie,  6 
March  1852,  14  D.  621. 

^  Pirrie  v.  OoUie,  4  March  1851,  13 
D.  841 ;  JRermie  Petr.,  27  June  1849,  11 
D.  1201. 

*  Lord  Gray  v.  Dundee,  aupra. 

s  Lauder  y.  MHUr,  15  July  1859,  21 
D.  1353;  Johnstan^s  Or.  v.  Johmton's 
Tr„  1738  ;  Bee  21  D.  1383. 

*  Kennedy  ▼.  Rtitherfflen,  25  Jan.  1860, 
22  D.  567  ;  JBaUlie  and  Doug^oM*  caaee,  19 
D.  1  ;  RtMiie  and  Flowerdew^  auprtL 

'  In  Broektopp  v.  Bwmea,  5  Mad.  90, 
where  a  testator  had  .directed  certain 
biimnees  to  be  carried  on  by  his  trustees 
and  executors,  a  petition  was  presented 
to  the  Court  of  Chancery  by  one  of  the 
executors  to  ascertain  what  ought  to  be 
aUowed  him  as  compensation  for  his 
trouble.  Sir  John  Leach,  V.-C,  held 
that  while  the  trustee  was  entitled  to  all 
reasonable  expenses  incurred  in  the  con- 
duct of  the  trust,  there  was  nothing  in 
the  circumstances  to  take  the  case  out 
of  the  greneral  rule,  that  a  trustee  is  not 
entitled  to  compensation  for  personal 
trouble  and  loss  of  time.  The  leading 
•pgwglJMh  case  on  this  point  is  Robinson  v. 
PeU,  3  P.  Wms.  249 ;  2  Wh.  &  T.  L. 
Ca.  6th  ed.  p.  214  et  teq.  See  also  Burden 
V.  Burden,  1  V.  &  B.  170 ;  Stoeken  v. 
Dawton,  6  Beav.  371. 

It  is  impossible,  within  the  limits  of  a 
note,  to  attempt  even  an  abstract  of  the 
English  decisions  on  the  subject  of  allow- 
ances to  trustees.  We  shall  therefore 
notice  only  such  of  the  decisions  as  bear 
upon  the  less  known  or  settled  points  in 


our  law.  The  general  rule  is,  that  re- 
muneration cannot  be  claimed  by  a  trustee 
who  acts  as  solicitor  to  the  trust, — New 
V.  Jones,  1  Hall  &  T.  632 ;  Christopher 
V.  White,  10  Beav.  523 ;  solicitor  in  bank- 
ruptcy, ex  parte  Newton,  3  De  G.  &  S. 
584 ;  factor,  ScaUergood  ▼.  Harrison,  Mos. 
128 ;  or  auctioneer,  Kirhman  v.  Booth, 
11  Beav.  278  ;  Mathieson  v.  Clarke,  3 
Drew.  3.  Under  the  general  expression 
trustee  are  included  mortgagees,— i/a^Ai^- 
son*s  case,  supra,  and  Sdater  v.  Cottam,  3 
Jur.  630  (where  a  mortgagee  who  acted 
as  his  own  solicitor  was  only  allowed 
costs  out  of  pocket  as  against  a  second 
mortgagee) ;  also  directors,  York  and  N, 
Midland  RaUway  Co,  v.  Hudson,  16  Beav. 
485,  500 ;  and  joint  owners.  Smith  v.  Lay, 
8  K.  &  J.  105,  sed  quaere.  But  a  person 
who  is  merely  a  constructive  trustee,  e.^., 
a  surviving  partner,  who  continues  to 
manage  a  business  for  the  family  without 
having  been  authorised  to  act  as  trustee, 
— ^although  he  must  account  for  the  profits 
earned  with  his  constituents*  money, — is 
entitled,  in  addition  to  his  sharo  of  profits 
on  his  own  capital,  to  an  allowance  for 
his  management  of  the  business, — Brown 
V.  De  Tastet,  Jac.  284,  decided  by  Lord 
Eldon  ;  and  cases  in  2  Wh.  &  T.  L.  Ca. 
6th  ed.  p.  229. 

Even  in  the  case  of  express  trust,  it  has 
been  held  that  where  work  is  done  by  a 
trustee  which  could  not  have  been  so  well 
done  by  any  other  person,  he  may  have  a 
daim  to  recompense.  For  example,  in 
Bainbridge  v.  Blair,  8  Beav.  595,  14 
L.J.  405,  where  a  solicitor  and  trustee 
had  acted   as  agent  to  the  trust,   and 
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SECTION  II. 

Application  of  Trust-Funds  towards  Paruamentary  and 

Judicial  Expenses. 

Principieofthe  2310.  The  rule  which  in  general  disentitles  parliamentary  and 
aiio^gpftr-  private  trustees  to  take  credit  in  their  accounts  for  the  costs  of 
liamentary  promoting  or  opposing  bills  in  Parliament  is  founded  on  this  self- 
charge  against  evident  proposition,  that  trust-funds  cannot  be  lawfully  used  or 
a  trust.  expended  except  for  trust  purposes.^    The  following  lucid  exposi- 

tion of  the  principle  of  the  rule  with  its  qualifications  is  taken,  with 
slight  abridgment,  from*  the  opinion  of  Lord  Moncreiff  in  the  ca-se 
of  the  Perth  Water  Covimissioners,^  where  costs  incurred  in  opposing 
a  scheme  for  extending  the  supply  of  water  and  the  area  of  distri- 
bution were  disallowed  as  a  charge  against  the  public  funds  under 
their  administration.  The  question  in  every  case  must  be  whether 
the  promotion  of  or  the  opposition  to  the  parliamentary  proposal 
was  a  fair  and  reasonable  act  of  administration  on  the  part  of  the 
governing  body : — *'  This  question  is  not  solved  by  saying  that 
these  Commissioners  were  not  appointed  for  the  purpose  of  pro- 
moting or  opposing  Bills  in    Parliament.      Neither  were   they 


devoted  a  large  share  of  his  time  to  the 
arrangement  of  certain  lawBuits  and 
other  faunily  matters  with  which  he  was 
peculiarly  conversant,  it  was  observed  by 
Lord  Langdale,  M.B.,  founding  on  the 
case  of  MarihaU  v.  Hdtlowayt  2  Sw.  453, 
that  though  he  could  not  give  compensa- 
tion under  a  summary  application,  yet,  if 
the  application  had  been  timeously  and 
competently  made,  the  trustee  might 
have  had  an  allowance,  not  in  the  shape 
of  professional  remuneration,  but  as  a 
recompense  for  trouble  in  addition  to  his 
outlay.  The  judgment  in  Cradock  v. 
Pyper,  1  Mac  &  G.  664,  if  it  is  to  be 
regarded  as  of  any  authority,  must  be 
referred  to  the  same  principle. 

The  rule  may  be  excluded  by  an  express 
contract  for  remuneration  with  the  cestui 
que  tnut;  but  the  decisions  show  that  the 
Court  will  construe  such  agreements  very 
strictly,  and  will,  if  possible,  assume  that 
the  parties  contemplated  payment  for  out- 
lay, and  not  for  trouble  or  professional 
services.  Such  accordingly  was  the  con- 
struction put  in  Moore  v.  Frowde,  8  My. 
&  Cr.  45,  6  L.J.  Ch.  372,  on  a  clause  in 
^trust-deed  which  provided  (1)  that  all 


the  expenses,  disbursements,  and  chazgesy 
already  or  thereafter  to  be  ineurred, 
tustained;  or  borne  by  the  trastees,  Ac, 
should  be  paid,  in  the  first  place,  oat  of 
the  produce  of  sales  of  the  estate ;  and 
(2)  that  the  trustees  should  out  of  the 
trust  monies  reimburse  themselves  fur 
all  such  reasonable  coets,  chai^ges,  and 
expenses  as  they  should  or  might  iwuiain, 
expend,  or  be  put  unto,  in  or  about  the 
execution  of  all  or  any  of  the  trusts 
thereby  in  them  reposed,  such  oosta, 
charges,  and  expenses  to  be  reckoned, 
paid,  and  stated  eu  between  attorney  and 
client.  **  This  last  provision,"  said  Lord 
Gottenham,  *'  does  no  more  than  the  rule 
of  law  would  have  done — a  trustee's  ooefes 
being  taxed  as  between  attorney  and 
client  And  what  are  the  costs  so  to  be 
taxed  ?  Costs  which  the  trustee  may 
sustain  or  be  put  to — ^tenns  whoUy  in- 
applicable to  sums  claimed  as  remunera- 
tion,"—6  L.  J.  Ch.  874. 

^  Per  Lord  President  Inglis,  10  Macph. 
605. 

^  Perth  Water  Commrs,  v.  JlPDonald, 
1879,  6  R.  1051, 


EXPENSES   01*  TRUST  ADMIN ISTRATlOl!?.  1241 

appointed  for  the  purpose  of  pursuing  or  defending  actions  in  chapter  lxy. 
Courts  of  law,  yet  it  may  be  their  right,  and  it  is  often  their  duty, 
to  use  either  remedy  in  defence  or  prosecution  of  the  objects  of 
their  trust.  Such  proceedings  are  not  the  objects  of  the  trust,  but 
are,  or  may  be,  important  or  essential  modes  of  due  administration, 
and  whether  in  any  given  case  such  acts  amount  to  fair  and  reason- 
able administration  depends  on  the  circumstances  in  which  they 
take  place.     .    .     . 

"  In  the  first  place,  it  is  not  within  the  power  of  such  govern-  Promotion  of 
ing  bodies  to  promote   Bills  in  Parliament  for  enlarging  their  proce^ng 
powers,  for  such  a  proceeding  is  avowedly  beyond  the  existing  uJ^^of^he 
limits  of  their  trust,  however  beneficial  the  proposal  may  be  for  the  trust. 
public  interest.     This  was  decided  in  the  case  of  Cowan  and  Mac- 
kenzie  v.  LaWy^  has  been  recognised  in  the  decisions  in  England,  and 
is  a  rule  equally  sound  and  salutary.     But  a  different  result  might 
be  arrived  at  if  the  object  df  the  application  to  Parliament  were  to 
remove  obscurities  in  construction    or    practical  difficulties    in 
administration. 

"  Secondly,  it  has  been  decided  that,  where  the  governing  opposition  to 
body  has  opposed  parliamentary  propositions,  the  cost  of  doing  so  j^ceMaryJbr 
may  in  some  cases  be  charged  on  the  funds  under  their  administra-  protection  of 

.     •  trust,  costs  of 

tion.  Thus,  in  the  case  of  Brighton,^  Water  Commissioners  were  may  be  a 
found  entitled  to  charge  against  their  rates  the  cost  of  a  successful  p^'P*^  chMge. 
opposition  to  a  drainage  scheme  which  had  a  tendency  to  injure 
their  works,  and  1  apprehend  the  same  principle  would  apply  to  all 
similar  proceedings  taken  in  resistance  to  measures  plainly  at 
variance  with  the  due  and  proper  discharge  of  their  duty,  or  the 
integrity  of  their  property  or  privileges.  ...  In  regard  to  public 
legislation,  as  in  the  case  of  the  Renfrewshire  Commissioners  of 
Supply?  I  doubt  if  the  governing  body  are  entitled  in  any  case  to 
charge  such  expenses  on  their  funds,  as  they  have  no  power  or 
function  in  their  trust  capacity  to  interfere  with  such  matters." 

2311.  Under  this  principle  interdict  has  been  granted  against  Application  of 
railway  directors  applying  the  funds  of  the  shareholders  towards  towards  par- 
the  expenses  of  an  application  to  Parliament  for  additional  powers.*  i^®^^^^ 
And  where  the  magistrates  of  a  burgh  who  were  trustees  of  a  by  interdict, 
charitable  foundation  had  incurred  expense  in  unsuccessfully  pro- 
moting a  Bill  to  extend  the  operation  of  the  charity,  interdict  was 
granted  at  the  instance  of  the  truster's  representatives  against  the 

^  Cowan  and  Mackenzie  v.  Lavo,  1872,       hdl  Petr.,  1847,  9  D.  397  ;  and  compare 
10  Macph.  578.  Myles  Petr.,  1855,  18  B.  205. 

«  BrighUm  v.   NoHk,   1847,    16   L.  J.  '  Wdk^fidd  v.  Renfrewahire  Commra,  of 

Ctu  2$b;  The  Queen  v.  Norfolk  Sewage      Sv/pply,  1878,  6  R.  259. 
Oommr$„  1850,  20L.J.  Q.B.  121;  Camp-  *  Brown  v.  Adam,  19  Feb.  1848,  10 

D.  744. 
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cHAPTBR  Lxv.  appllcatioii  of  the  funds  in  payment  of  these  expenses,  although  a 
minority  of  the  trustees  who  disapproved  of  the  Bill  were  willing 
that  the  account  should  be  paid.^ 

2312.  But  then,  in  the  case  of  Campbelly^  the  trustees  of  an 
entailed  estate  were  found  entitled  to  the  expenses  incurred  by 
them  in  opposing  a  Bill  before  Parliament,  which  they  believed  to 
be  injurious  to  the  estate  on  the  ground  that  they  were  entided  to 
protect  the  property.  Trustees  and  statutory  commissioners  are  in 
no  case  allowed  at  the  expense  of  the  estate  to  seek  an  extenmn  uf 
their  powers  from  Parliament.^  Accordingly,  in  the  case  of  Mtuk- 
intodi's  Trustees  above  mentioned,  where  the  magistrates  of  a  buigh 
who  were  trustees  of  a  mortification  had  incurred  expenses  in  pro- 
moting a  bill  for  extending  the  operation  of  the  charity,  which  was 
unsuccessful,  and  their  successors  in  office,  disapproving  of  the  bill, 
agreed  to  pay  the  expenses  of  opposing  it  out  of  the  trust-funds, 
the  Court  granted  interdict,  on  the  application  of  the  trusters 
representative,  against  the  intended  application  of  the  funds  for 
that  purpose.^  So  also  statutory  trustees  and  railway  directors^ 
have  been  interdicted  from  applying  the  funds  of  the  shareholders 
towards  payment  of  the  expense  of  applying  to  Parliament  for 
extension  of  their  powers.* 

2313.  Subject  to  certain  exceptions,  which  will  presently  be 


1  Ma4ikinto8h:8  Trn.  v,  MackitUoth,  80 
June  1852,  14  D.  928. 

>  Pet  CampbeU,  12  Jan.  1847,  9  D. 
397. 

s  Pet.  MyUs,  13  Dec.  1855, 18  D.  205. 

^  MadcirUoih's  Trt.  y.  Maekintoth,  30 
Jane  1852,  14  D.  928. 

<  Brawn  v.  Adam,  19  Feb.  1848,  10 
D.  744. 

^  The  same  distinction  has  been  taken 
by  the  English  Courts.  Thus,  in  Bright 
V.  North,  2  Phiil.  220,  16  L.J.  Ch.  255, 
trustees  for  the  conserTation  of  a  river 
were  found  entitled  to  the  expense  of 
opposing  a  bill  for  a  project  likely  to 
prove  injurious  to  the  banks  under  their 
superintendence.  Lord  Cottenham  said 
that  the  trustees  were  entitled  to  the 
proper  and  necessary  expense  of  protecting 
the  property  committed  to  their  care ;  and 
although  there  was  no  direct  authority  in 
their  Act  of  Parliament  for  the  applica- 
tion of  the  funds  to  the  proposed  purpose, 
he  thought  it  was  incident  to  the  powers 
given  to  the  commissioners  and  the  duties 
imposed  on  them, — 16  L.J.  Gh.  258. 
The  same  principle  was  affirmed  by  the 


Queen's  Bench  in  Reg.  v.  Norfolk  Oomrnn. 
of  Sewers ;  the  criterion  bdng  that  the 
prooeedings  are  necessary  and  reaioDsble 
—15  Q.RR.  540,  20  L.J.  Q.B.  121. 
On  the  other  hand,  the  Court  of  ChsDoery 
will  grant  an  injunction  to  ptevent  the 
funds  of  parliamentary  trustees  from  being 
applied  to  the  promotion  of  a  UU  for 
additional  powers.  Of  this  we  have  u 
example  in  AtU-Gtn.  v.  Andreta,  2  &bc: 
k  6.  225,  19  L.  J.  Ob.  197,  wheie  the 
late  Vioe-Chanoellor  of  England  wu 
clearly  of  opinion  that  the  tnutees  cookl 
not  claim  the  benefit  of  the  principle  laid 
down  in  Bright  v.  North.  See  on  this 
point  Vance  v.  E.  Lancatkirt  BaU.  Co.t 
8  Kay  &  J.  50  ;  AU.-Gen,  v.  Ouardiam 
of  Southampton,  17  Sim.  6,  18  L.J.  CL 
893  ;  Att.-Oen  v.  Corporation  of  Norwiek^ 
16  Sim.  225  ;  Stevens  v.  South  Devon  RaiL 
Co.,  18  Beav.  48,  20  L.J.  Gh.  491. 
The  Courts  will  not  restrain  trosteei  or 
directors  from  prosecuting  a  Bill  before 
Parliament  at  their  own  risk,— ^Sfovni  t. 
South  Devon  Rail.  Co.,  supra  ;  AndnUko' 
v.  East  Fife  RaO.  Co.,  19  Apiil  1852,  1 
Maoq.  98. 
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noticed,  a  trustee  litigating  with  creditors  is  in  general  liable  for  the  chaftbb  lzy. 

expenses  occasioned  by  his  opposition  to  their  just  demands.^    It 

follows  that  the  trustee  is  not  bound  to  continue  litigation  after  the 

funds  available  for  prosecuting  or  defending  the  action  are  exhausted. 

A  trustee  would  not  be  justified  in  exhausting  the  estate  by  litigations  Trustee  may 

without  the  sanction  of  the  beneficiaries ;  and,  in  justice  to  himself,  JStw^rom* 

he  may  require  from  them  a  guarantee  in  security  of  his  right  to  coiiatituent. 

indemnity.    It  is  genei-ally  the  fault  of  a  trustee  if  he  puts  himself 

in  the  position  of  an  active  litigant,  his  natural  attitude  being  that  Not  boand  to 

of  neutrality.    In  the  prospect  of  litigation  in  regard  to  claims  SSa^uti^t. 

upon  the  trust-funds,  the  resource  is  always  open  to  him  of  raising 

an  action  of  distribution  in  which  he  appears  simply  as  a  stake* 

holder,  and  in  which  the  expenses  of  his  formal  appearance  form  a 

preferable  charge  upon  the  fund  in  medio. 

2314.  Before  the  recent  alteration  of  the  law  with  respect  to  Trustee  may 
the  resignation  of  trusteeship,  a  trustee  might,  however,  have  been  tive  UaWU^ 
placed  in  a  position  of  difficulty  where  a  trust-estate  included  un-  ^y  resigning. 
settled  claims  which  he  might  consider  himself  under  an  obligation 

to  realise,  but  which  could  only  be  recovered  by  contentious  pro- 
ceedings involving  liability  for  expenses.  Beneficiaries  refusing  to 
indemnify  the  trustee  in  such  circumstances  could  not  complain  of 
his  refusal  to  carry  on  the  litigation  at  his  personal  risk.  Under 
the  provisions  of  the  Trusts  Acts,*  the  trustee  has  now  open  to  him, 
as  a  last  resource,  the  power  of  resignation,  and  by  the  exei-cise  of 
this  power  he  is  enabled  to  devolve  the  administration  upon  the 
Court,  who  wiU,  if  necessary,  instruct  the  judicial  factor  as  to  the 
course  he  ought  to  pursue  with  respect  to  litigation. 

2315.  It  may  be  asked  by  what  means  trustees  charged  with  Trustee  may 
the  protection  of  the  interests  of  minors  may  be  enabled  to  protect  t^^^^^^  ^°" 
themselves  from  liability  for  the  expenses  of  litigation,  observing  min?"  through 

.u  i.  •         u  4.  4.1.  -i.     4.  i.       •    4.  ^  the  interven- 

that  a  mmor  has  not  the  capacity  to  enter  into  an  arrangement  for  tionof  acura- 
the  indemnity  of  his  guardians  ?  The  answer  is  obvious.  Where  ^^^^*^^^ 
a  minor  beneficiary  is  in  the  position  of  a  pursuer  or  claimant,  the 
trustees  may  apply  for  the  appointment  of  a  curator  ad  litem  for 
his  interest,  and,  after  the  appointment  is  made,  may  make  such 
advances  from  the  trust-estate  as  the  Court  think  proper  to  allow 
for  the  prosecution  of  his  claim.  This  was  the  course  recommended 
by  the  Court  in  a  case  where  trustees,  under  circumstances  of  some 

*  Baebam  v.  Dawton,  1831,  9  Sh.  728  ;  N.E.  479  ;   Welsh  v.  M* Arthur,  1826,  4 

Clyne'B  Trt,  ▼.  Alit(m,  1840,  2  D.  664;  Sh.  710,  N.E.  715  ;  Law  v.  Bwnphrq/, 

Oib9on  V.   Pearson,  1838,   11   Sh.  656;  1875,  3  R.  1192. 

lU  V.  Smith,  1834,  13  Sh.  40 ;  Sande-  <  24  and  25  Vict,  cap.  84  ;  26  and  27 


man  v.  Shepherd,  1835,  13  Sh.    1037 ;      Vict,  cap.  115. 
Roberimm  ▼.  Morrimm,  1828,  2  Sh.  538, 
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hardship,  were  found  personally  liable  for  the  expenses  of  a  suit  in 
which  they  had  appeared.^ 

2316.  In  the  further  elucidation  of  this  subject  it  is  necessary 
to  distinguish  between  the  cases  on  (1)  expenses  arising  out  of 
litigation  with  third  parties  not  connected  with  the  trust,  and 
(2)  expenses  incurred  in  litigating  with  parties  claiming  under  the 
settlement. 

2317. 1.  Expenses  of  Litigation  with  Pakties  not  interested 
IN  maintaining  the  Tbust. — Under  this  head  may  be  stated  certain 
cases  which,  from  their  importance  or  their  exceptional  character, 
illustrate  the  proposition  that  trustees  are  personally  liable  for 
expenses  in  questions  with  creditors  of  the  trust-estate,  or  parties 
disputing  the  validity  of  the  trust  In  an  early  case*  trustees 
under  a  voluntary  trust-deed  were  by  a  unanimous  decision  held 
personally  liable  for  the  expenses  caused  by  their  opposition  to  an 
action  at  the  instance  of  a  creditor  in  a  building  contract,  in  which 
they  had  stated  counter  claims  on  the  part  of  their  constituent,  and 
had  also  claimed  the  right  to  retain  the  amount  of  their  own  outlay 
on  the  completion  of  the  contract.  In  another  case  ^  trustees  were 
held  liable  to  a  creditor  for  the  expense  occasioned  by  their  oppos- 
ing the  decree  of  constitution  in  an  action  at  his  instance. 

2318.  Again,  where  testamentary  trustees  raised  an  action 
against  a  firm  of  which  the  testator  was  a  partner  for  payment  of  a 
bill  for  £200,  and  they  were  met  by  a  counter  action  of  count  and 
reckoning  as  to  the  testator's  intromissions  with  the  effects  of  the 
company,  which  resulted  in  decree  being  pronounced  against  the 
trustees  as  his  representatives  for  a  sum  of  upwards  of  £600,  the 
Court  recalled  an  interlocutor  which  had  been  pronounced  in  the 
Sheriff  Court  finding  the  trustees  personally  liable  for  the  expenses.^ 
It  is  to  be  observed,  however,  that  in  this  case  the  position  of  the 
truster,  as  a  partner  in  the  litigating  company,  rendered  an  account- 
ing necessary,  and  that  the  litigation  was  forced  upon  the  trustees 
by  the  course  which  the  pursuers  adopted,  of  raising  an  action  of 
accounting  instead  of  proposing  an  extrajudicial  settlement. 


^  Robertion  v.  Morrison,  27  Jan.  1849, 
11  D.  457;  Graham  v.  MarshaU,  22 
Nov.  1860,  23  D.  44.  In  Fraser  v. 
PatUe  and  Tutor  ad  litem,  it  was  laid 
down  that  the  Court  would  not  give  a 
decree  for  expenaes  against  a  tutor  ad 
litem;  Lord  Mackenzie  observing  that 
^ey  might  as  well  be  asked  to  find  the 
counsel  liable,— 9  March  1847,  9  D.  903. 
See  also  Johnston  y.  Beattie,  29  Jan. 
1856, 18  D.  843 ;  and  Forbes  v.  Morrison, 
8  Jane  1844,  6  D.  1118,  where  a  charge 


against  a  curator  bonis  for  the  expenses  of 
litigation  was  suspended  without  csution. 

'  Ra^fum  V.  Dawson,  14  June  1831,  9 
Sh.  726.  But  see  Dickson  y.  Bonars  Trs^ 
20  Nov.  1829,  8  Sh.  99. 

'  Jackson's  Trs.  v.  Mack,  31  May  1832, 
10  Sh.  597 ;  MelviUe  v.  Ladjf  Preaim^  26 
June  1841,  8  D.  1101. 

*  KirUamd  v.  Crighlon,  8  Feb.  1842, 
4  D.  618.  See  aliM  Home's  Trs.  y.  iZoZ- 
ston,  13  June  1834,  12  Sh.  727. 
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2319.  It  has  often  been  pleaded  on  behalf  of  trustees,  in  reclaim-  chapter  lxv. 
ing  against  a  judgment  finding  them  personally  liable  for  expenses,  Exhaustion  of 
that  the  trust-estate  was  exhausted,  and  that  there  were  no  funds  n^^pi^SiJ^ie 
out  of  which  they  could  reimburse  themselves.     But  the  existence  in  answer  to 
of  trust-fimds  is  held  to  be  immaterial;  and  the  inconvenience  of  expenses, 
to  the  trustee  of  having  to  pay  the  expenses  is  just  as  little  con- 
sidered;  because  expenses  are  not  awarded  as  in   the  nature  of 
penalty,  but  as  compensation  to  the  successful  party  for  the  cost  to 

which  he  has  been  put  in  establishing  a  right  which  his  opponents 
ought  to  have  known  to  be  well  founded.^  Trustees,  moreover, 
are  subject  to  the  same  incidental  rules  with  respect  to  expenses  of 
process  and  the  conduct  of  litigation  as  other  litigants.  Execution 
pending  appeal  will  be  issued  against  them  in  ordinary  course.^ 
A  trustee  who  is  in  the  position  of  an  undischarged  bankrupt  may 
be  compelled  to  find  security  for  expenses.*  And  a  trustee  who 
furnishes  the  means  of  prosecuting  an  action  in  the  name  of  hiscon  - 
stituent  may  be  decerned  against  for  expenses  qua  dominus  litis} 

2320.  While  an  action  directed  against  parties  as  trustees  is  not  Personal  de- 
a  warrant  for  a  personal  decemiture,^  and  still  less  for  the  execution  ^^nS^may 
of  personal  diligence  against  members  of  the  trust,®  a  different  rule  ^  P"*^??"^^ 
has  been  sanctioned  regarding  decernitures  for  expenses.    In  White  concluding 

v.  Wilson  and  Company  ^  the  Court,  in  a  suspension  of  a  charge  tnwt^  coUec- 
against  the  individual  trustee,  without  expressly  deciding  the  ^^^^^y* 
general  question,  found  ''  that  the  chargers  are  entitled  to  payment 
of  the  sums  charged  for  out  of  any  funds  which  are  or  ought  to  be 
in  the  hands  of  the  suspender  as  trustee."  In  a  later  case  of  Kay  v. 
Wilson's  Trustees^  the  testamentary  representatives  of  a  truster 
were  decerned  against  personally  for  the  expenses  occasioned  by 
their  defending  an  action  claiming  £1000  of  damages  for  seduction, 
committed  by  their  constituent,  in  which  a  verdict  was  given  for  £10. 
The  trustees  maintained,  but  without  success,  that  they  ought  not 
to  be  held  personally  responsible,  because  they  were  only  concluded 
against  as  trustees,  that  the  trust-estate  was  insufficient  to  meet 
the  expenses,  and  that  they  were  bound  in  duty  to  resist  a  claim 


^  This  statement  of  the  law  was 
approved  bj  the  Court  in  the  important 
case  of  White  v.  SUd-,  1894,  21  R.  649, 
62»8.  See  also  Ftomt  v.  Camtrcn,  1892, 
19  R  564;  Clyne*t  Tr$,  v.  Aliaon^  8 
Feb.  1840,  2  D.  554 ;  (7i6fon  y.  WU- 
hie,  25  May  1883,  11  Sh.  656 ;  Wyiie 
y.  SmUk,  15  Nov.  1884,  18  Sh.  40 ; 
&iiMieffum  V.  Shepkerd^  4  July  1835,  18 
Sh.  1087. 

*  Bobertmm  v.  Morriaon,  4  Deo.  1828, 
2  Sh.  553,  N.E.  479. 


'  Richmond  v.  RaiUfm'z  Tr.,  13  June 
1850,  12  D.  1017. 

^  WeUh  v.  M^AHhur,  15  June  1826,  4 
Sh.  710,  N.E.  715 ;  PUming  v.  LittU,  2 
Dec  1829,  8  Sh.  172. 

^  Ron  V.  Berioea  Eoapital,  5  BeU,  37. 

^  Gordon  v.  CampheUj  13  June  1842,  1 
BeU,  428. 

7  Whitev,  Wilton  and  Co.,  2  March  1843, 
5  D.  763. 

^  Kay  V.  WiUon*9  TVs.,  6  Maroh  1850, 
12  D.  845. 
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which  was  so  greatly  in  excess  of  the  sum  actually  found  to  be  due. 
It  has  been  considered  that  a  judicial  factor  (who,  as  an  officer  of 
Court,  acting  under  the  authority  of  the  Court,  stands  in  a  difTerent 
position  towards  creditors)  cannot  be  made  personally  liable  for  the 
expenses  of  an  action  directed  against  him  in  his  official  capacity/ 
but,  in  view  of  recent  decisions,  the  question  must  be  con- 
sidered open. 

2321.  On  the  question  of  the  liability  of  trustees  in  bankruptcy 
for  the  expenses  of  legal  proceedings  to  which  they  may  have 
sisted  themselves  as  parties,  there  is  a  considerable  body  of 
authority.  It  appears  to  have  been  considered  at  one  time  that 
while  a  trustee  sisting  himself  in  a  depending  process  might  be 
liable  for  subsequent  expenses,  yet  that,  as  regards  expenses 
incurred,  the  contradictor  stood  in  the  position  of  an  ordinary 
creditor,  and  was  therefore  only  entitled  to  rank  for  a  dividend.* 
It  is  unnecessary,  however,  to  enter  into  details  on  this  point,  as 
it  is  settled,  by  a  judgment  of  the  whole  Court,*  that  the  successful 
party  is  entitled  to  payment  of  the  whole  of  his  expenses  from  the 
trustee,  leaving  the  latter  to  obtain  relief  from  the  estate,  if  he  can, 
by  entering  the  disbursements  as  an  item  of  discharge  in  his 
accounts. 

2322.  In  the  exceptional  case  of  Muir  v.  The  Tay  Insurance 
Company,^  it  was  held  that  a  trustee  on  the  sequestrated  estate  of 
a  bankrupt,  who  merely  sisted  himself,  and,  after  attending  an 
examination  of  havers,  abandoned  the  action,  had  not  so  completely 
identified  himself  with  the  claim  as  to  subject  him  to  liability  for 
expenses  incurred  before  the  sequestration,  and  that  the  previous 
expenses  in  the  suit  formed  a  claim  only  against  the  bankrupt  and 
the  sequestrated  estate.  Trustees  cannot  avoid  universal  liability 
for  the  expenses  of  process  by  proposing  to  sist  themselves  under 
the  condition  that  they  shall  not  be  liable  for  expenses  previously 
incurred.  If  they  appear  at  all,  they  must  be  sisted  uncon- 
ditionally.^   A  trustee  for  creditors  is  not  liable  for  the  expenses 

*  Ferguson  v,  Murray ,  20  Dec.  1853,  *  Muir  v.  Tay  Insurance  Co.,  14  F^ 

16  D.  260.  1843,  5  D.  579.     It  has  been  obeer?ed. 

^  Compare  Kidd  v.   Brown,  17  May       that  in  deoeming  against  a  trostee  for 


1828,  6  Sh.  825  ;  Grant  v.  Gibton-Craig, 
30  May  1829,  7  Sh.  686.  and  Sandeman 
V.  Shepherd,  4  July  1835,  13  Sb.  1037, 
witb  CuUen  v.  Fontaine,  27  May  1831,  9 
Sh.  637,  and  Oibion  v.  Wiilie,  25  May 
1833,  11  Sh.  656. 

*  Torbet  v.  Borthwicky  23  Feb.  1849, 
11  D.  694  ;  Morriton  v.  Dundai,  11  July 
1809,  F.C.  ;  Patarton  v.  M*LeUand, 
infra;  8eoU  ▼.  PaUison,  21  Dec  1826, 
5  Sh.  172,  N.E.  158. 


expenses  of  process  (where  it  is  meant 
that  he  shall  himself  be  liable  if  there 
are  not  sufficient  trust-funds),  the  proper 
form  is  to  decern  against  him  personally, 
and  not  as  trustee, — Iktvidton*i  TVs.  y. 
Carr,  21  June  1850,  12  D.  1069. 

"  Btickanan  v.  Cbr&et,  Bartkwide,  and 
Cb.,  15  June  1827,  5  Sh.  805,  N.&  745 ; 
Sandeman  v.  Sh^kerd,  dec,  4  July  1S8S, 
13  Sh.  1037. 
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previously  incurred  by  the  bankrupt*s  ageut.     He  may  even  uplift  chaptee  lxv. 
a  consigned  fund  without  deduction,  and  the  agent  can  only  rank 
for  a  dividend.^ 

2323.  We  have  still  to  notice  a  class  of  actions,  very  important  ExpenBes  in 
as  regards  the  liability  of  the  trustees  on  account  of  the  large  truat^M^e^ 
expenditure  which  may  be  necessarily  incurred, — we  refer  to  actions  J^^nts. 

of  reduction  of  trust  settlements.  The  effect  of  a  decree  of  reduc- 
tion being  to  destroy  their  tUleged  title  of  trust,  it  follows  that 
testamentary  trustees  defending  an  action  of  reduction  have  no 
privilege  in  respect  of  their  title  as  such  in  a  question  with  persons 
claiming  adversely  to  the  settlement.  In  a  case  in  which  this 
question  of  expenses  received  careful  consideration  *  it  was  observed 
by  the  Lord  Justice-Clerk  (luglis)  that  the  argument  that  trustees  Costa  of  un- 
were  entitled  to  indemnity  for  the  expense  of  defendiug  an  invalid  defenSngsuch 
disposition  in  their  favour  was  an  entire  pervereion  of  the  ordinary  JJ^^^^bie 
rule,  that  trustees  are  entitled  to  be  relieved  from  expenses  in-  against  the 
curred  in  defending  the  trust-estate  or  the  trust-deed.  That  the 
unsuccessful  parties  were  called  trustees  did  not  affect  the 
question;  because  there  were  other  parties  whose  interests  had 
been  affected  by  the  trust  assignation,  and  it  was  impossible,  after 
they  had  successfully  resisted  the  enforcement  of  that  assignation, 
to  hold  that  they  ought  to  pay  the  expenses  of  the  parties  who  had 
attempted  to  deprive  them  of  their  rights.  The  interests  of  minors 
were  sufficiently  protected  by  leaving  their  defence  to  their  legal 
guardians,  or,  if  necessary,  by  applying  for  the  appointment  of  a 
tutor  ad  litem,  "  If,"  said  his  Lordship  in  conclusion,  "  trustees 
do  not  see  that  they  are  in  safety  to  defend  an  action,  it  is  quite 
competent,  and  not  unusual,  that  they  should  appeal  to  the  parties 
and  say,  *  Do  you  wish  us  to  defend  this  action  ?  because,  if  you 
do,  you  must  furnish  us  with  funds.'  And  nothing  could  be  faiier 
than  that  the  trustees  should  have  so  addressed  Mr.  M.  and  his 
wife,  who  adequately  represent  all  these  parties;  and  if  they 
declined  to  assist  the  trustees,  then  the  trustees  were  quite 
entitled  to  allow  decree  in  absence  to  go  out ;  and  I  cannot  see 
that  any  after  liability  could  attach  to  them."  ^ 

2324.  This  decision  is  in  accordance  with  the  principle  estab-  CLariu'ie 

^  ^  trust  case-s. 

*■  Peddle  v.  Davidion,  17  July  1856,  tion,    the   determination    of   a   question 

18   D.    1806.     See    eotUraf  PaUrson  v.  between  heirs  and   executors*   or   other 

M*LeUand^  4  Jane  1824,  8  Sh.  108,  N.E.  question  afifecting  the  general  interests 

68.  of  the  trust,  the   law  is  not  very  well 

*  Chuham  v.  MarthaU,  22  Nov.  1860,  settled.     See   Fairholme    v.   Fairholnu^s 

23  D.  41  ;    and  see  cases  of  Chalmertj  2^*<.,  5  Jan.  1859,  21  D.  205 ;  Boe  v. 

KirhpcUrusk,  and  Morriion,  infra.  Andereon,  8  March  1862,   24  D.   732 ; 

>  231).  48.    As  to  the  right  of  trustees  Lord  Lovat  v.  Fraeer^  26  April  1866,  1 

to  take  part  in  Utigaiion  having  relation  L.B.  Sc.  App.  24  ;  4  Maoph.  (H.L.)  83. 
to  the  v«lidify  of  a  will  or  truat-diBposi- 
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CHAFTBR  Lxv.  lishcd  ill  Ckolmers  v.  Scott,^  where  trustees  under  a  disposition 
in  trust  for  the  establishment  of  a  charity,  respecting  which  there 
had  been  a  considerable  amount  of  litigation,  and  which  was  ulti- 
mately reduced  by  the  granter  as  not  being  his  deed,  were  found 
personally  liable  for  the  expenses  of  the  litigation.  This  was  a 
hard  case,  because  there  were  no  beneficiaries  from  whom  an  in- 
demnity could  have  been  obtained,  and  there  were  grounds  for 
contending  that  the  ostensible  granter  of  the  deed  ought  to  have 
been  made  to  bear  the  expense  of  reinstating  himself  in  his  title  to 
the  property.  But,  again,  it  was  open  to  the  trustees  to  decline 
the  trust,  and  to  petition  for  the  appointment  of  a  judicial  factor. 

Cawes  of  reduc-        2325.  Even  in  the  case  of  a  reduction  ex  capite  lectin  where  the 

^  «r  oapi  yj^jijii^y  Qf  ^jjg  conveyance  could  not  be  determined  without  a  trial, 
the  trustees  were  found  liable  to  account  for  the  whole  fund,  with- 
out deduction  of  their  own  expenses,  the  interlocutor  of  the  Lord 
Ordinary  being  altered  only  in  so  far  as  it  found  the  trustees  liable 
to  the  pursuer  for  the  expenses  incurred  by  him.^  In  applying  the 
principle  that  trustees  maintaining  a  deed  against  the  granter's 
representatives  have  no  special  privileges,  it  may  happen  that  the 
defenders  are  successful  on  one  of  the  issues  (e.g.,  on  the  question 
of  the  granter*s  capacity  to  test),  but  are  defeated  on  an  issue 
raising  an  extrinsic  question,  such  as  circumvention  or  essential 
error.  In  such  a  case,  where  the  trustees  are  personally  ignorant 
of  the  deception  which  had  been  practised,  it  is  within  the  dis- 
cretion of  the  Court  to  treat  the  case  as  one  of  divided  success,  or 
even  to  make  an  award  of  expenses  in  favour  of  the  trustees  (to 
the  date  of  the  verdict),  on  the  ground  that  the  representatives,  by 
putting  forward  allegations  which  they  are  unable  to  prove,  justify 
the  action  of  the  trustees  in  requiring  them  to  prove  their  case.' 

Exceptional      The  case  of  Munro  v.  Strain  *  is  an  exception  to  the  general  rule. 

cases.  rpj^^  writer  will  not  venture  to  describe  it  as  unsound  in  principle, 

because  it  has  been  said  that  the  Courts  have  an  absolute  discretion 
in  awarding  expenses.  But  the  circumstances  were  very  ex- 
ceptional, and  trustees  will  be  well  advised  not  to  regard  the 
decision  as  a  precedent  which  would  be  followed  in  the  ordinary 
case  of  a  hostile  litigation  regarding  the  validity  of  a  will  or  deed 
of  trust.  When  trustees  become  parties  to  an  action,  with  the 
object  of  defending  the  truster's  settlements  as  a  whole,  it  would 
appear,  although  the  question  is  not  free  from  doubt,^  that  they 

1  Chalmers  v.  ScoU,  23  June  1880,  8  ^  Watitm  v.  WaUtm's  5V«.,  1875,  2  IL 

Sh.  961.     See  KirJepatriek  v.  Irvine,  18       844. 
June  1848,  10  D.  367.  *  Munro  v.  Strain,  1  R  1089. 

*  Morriton  v.  Morrison* s  TVs.,  28  Dec.  ^  Compare   Stainion    v.   Stainion,   17 

1848,  11  D.  297.  Jan.  1828,  6  Sh.  368,  with  Orakam  v. 

MarshaU,  22  Nov.  1860,  28  D.  41. 
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are  entitled  to  their  expenses,  notwithstanding  that  one  of  the  chaptkb  lxv. 
instruments  upon  which  their  title  is  founded  is  set  aside  or  held 
to  be  inoperative. 

2326.  II.  Expenses  in  Litigation  wrra  Parties  claiming  Trustee  en- 
UNDEB  THE  SETTLEMENT. — ^As  trustees  are  entitled  to  be  indemnified  expenaes  0/ 
by  the  parties  beneficially  interested  for  the  necessary  expenses  ^^J^^IiUJ,  • 
attendant  upon  the  execution  of  the  trust,  it  follows  that,  in  the  but  not  if  he 
discussion  of  questions  as  to  the  relative  interests  of  those  parties,  active  litigant, 
trustees  do  not  as  a  general  nile  incur  liability  for  their  expenses  in 
bringing  the  case  into  Court.     To  understand  the  decisions  that 

have  been  given  in  exceptional  cases,  it  is  necessary  that  we  should 
distinguish  between  the  position  of  a  trustee  who  appears  as  holder 
of  a  fund,  or  for  his  own  exoneration,  and  that  of  a  trustee  follow- 
ing out  proceedings  as  an  active  defender.  In  the  former  class  of  Raiser's 
cases,  the  rule  is,  that  a  trustee  is  not  only  not  liable  to  successful  ®^P*°®®®- 
claimants,  but  that  he  is  entitled  to  retain  out  of  the  funds  in  his 
hands  his  expenses  as  raiser,  as  well  as  those  incurred  in  obtaining 
his  discharge.! 

2327.  If  an  action  of  exoneration  is  rendered  necessary,  in  Trustee  not 
consequence  not  of  the  unreasonable  refusal  on  the  part  of  the  ^umb  ifutlga- 
beneficiaries  to  acquiesce  in  an  extrajudicial  settlement,  but  by  ^^^^u^oJ^^jg 
the  fault  of  the  trustee  himself — as,  for  instance,  in  neglecting  the  own  fault 
duties  of  his  office,  whereby  the  trust-estate  has  been  injured,^  or 

its  affairs  have  fallen  into  confusion* — the  trustee  may  have  to 
bear  the  cost  of  his  own  exoneration,  including,  if  necessary,  the 
costs  of  a  judicial  accounting.  On  this  principle  also,  where  a 
trustee  went  to  reside  in  England,  leaving  the  trust  papers  in  the 
hands  of  a  e^-trustee  and  beneficiary,  and  for  several  years  took 
no  part  in  the  administration  of  the  trust,  and  made  no  attempt 
to  obtain  authority  to  resign  his  office,  the  Court,  while  granting 
the  prayer  of  a  petition  at  his  instance  for  recovery  of  the  trust 
papers,  refused  to  give  him  the  expenses  of  the  application  out  of 
the  trust-estate,*  Where  a  trustee,  instead  of  raising  an  action  in 
his  own  name  for  distribution  and  exoneration,  joined  a  beneficiary 
as  an  active  litigant  in  a  process  of  count  and  reckoning  directed 
against  his  co-trustee,  which  was  afterwards  withdrawn,  the  Court 


*  NeiUon's  Trs,  v.  Peacock,  14  Dec. 
1822,  2  Sh.  89,  N.E.  80 ;  Cummvng  ▼. 
ffay,  28  Feb.  1834,  12  Sh.  508 ;  Taylor 
y.  NobU,  24  May  1836,  14  Sh.  817; 
Dwibar  v.  Sinclair,  14  Nov.  1850,  IS  D. 
54 ;  KirUand  v.  CrighUm,  3  Feb.  1842, 
4  D.  613. 

'  See  the  cases  on  liability  in  the 
preceding  chapter. 


>  Hm  V.  HiU,  15  Jan.  1856,  18  D. 
316,  and  aee  17  D.  1104  ;  Kerf^i  TV*,  v. 
Moody,  19  Jnne  1850,  12  D.  1041 ;  Pres- 
bytery of  Dundee  v.  Mags,  of  Dundee,  28 
Feb.  1863,  1  Macph.  473.  The  party 
found  liable  was  a  judicial  factor,  but  the 
principle  is  the  same  in  both  caiee. 

^  HiU  V.  HiU,  nipra.  See  Niecl  v. 
Cameron,  19  June  1829,  7  Sh.  777. 
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cHAFmt  Lxv.  refused  to  award  him  his  expenses  in  a  subsequent  action  for 
distribution  and  exoneration.^ 

2328.  As  it  would  be  contrary  to  equity  that  the  share  of  a 
succession  falling  to  an  individual  legatee  should  be  absorbed  or 
ch^ree^agiSnrt  ^^^ii^shed  by  the  expense  to  which  he  has  been  necessarily  put 
that  claim.  in  asserting  his  right,  it  follows  that  trustees  who  oppose  a  claim  in 
a  multiplepoinding  are  not  entitled  to  charge  their  expenses  against 
the  successful  legatee.^  A  trustee  ought  not  to  interfere  in  a  com- 
petition between  beneficiaries,  but  in  special  cases  trustees  litigating 
in  good  faith  in  defence  of  the  interests  of  unborn  beneficiaries, 
and  having  no  personal  interest  in  the  result  of  the  competition; 
are  allowed  their  expenses  out  of  the  estate.^  According  to 
the  existing  practice,  trustees  are  entitled  to  be  represented  at  a 
debate  in  a  competition  between  beneficiaries,  and  may  charge 
watching  fees  in  their  accounts  against  the  trust-estate. 
Expenses  of  2329.  Trustees  or  guardians  entering  into  litigation  in  a  foreign 

ea^n^a*      Court,  in  vindication  of  the  powers  with  which  they  are  invested 
foreign  court.    ]^y  i^^q  i^^q  qJ  ^^jjgjp  q^^  country,  for  the  protection  of  the  personal 

property  of  a  minor,  have  been  held  entitled  to  claim  their  expenses 
out  of  the  minor  8  estate.* 

2330.  The  general  proposition,  that  the  trustee's  expenses  in  an 
action  for  distribution  and  exoneration  form  a  charge  against  the 
trust-estate,  implies,  of  course,  that  if  the  residuary  estate  be  in- 
sufficient to  meet  the  expenditure,  it  must  be  defrayed  by  the 
legatees  in  rateable  proportion.* 

2331.  The  claims  of  competing  creditors  under  a  voluntary  trust 
are  dealt  with  on  the  same  principle  as  those  of  beneficiaries  under 
gratuitous  settlements.  Accordingly,  the  trustee's  expenses  for 
bona  fide  opposition  to  a  preferable  claim  form  a  charge  against 
the  estate,  though  not  against  the  successful  competitor.^     If  there 


Liability  of 
legatees ; 


and  of  trustees 
for  creditors. 


^  Fotheringham  v.  Saltoun,  3  l^eb, 
1852,  14  D.  427.  See  also  Smith  y. 
Tdford,  29  June  1838,  16  Sh.  1228, 
where  it  was  laid  duwn  bj  Lord  FuUerton 
that  trustees  are  liable  to  the  beneficiaries 
if  they,  from  over-scmpuloiisuass  or  ob- 
stinacy, engage  in  litigation,  occasioning 
great  and  unnecessary  expense,  which  it 
would  be  unjust  to  impose  on  those  hold- 
ing the  beneficial  interest  in  the  trust 

*  Cameron  v.  Anderson,  infra;  Murray 
V.  John$ton,  24  March  1831,  0  Sh.  631. 

'  Cameron  y.  Anderton,  12  Nov.  1844, 
7  D.  92. 

*  Johnston  V.  BeatUe,  29  Jan.  1866, 
IB  D.  848  ;  StuaH  y.  StuaH  (Marquis  of 
Bute'9  case),  17  May  1861,  4  Maoq.  1 ; 


and  see  Stewart  v.    CampbeU,  12  Feb. 
1830,  8  Sh.  512. 

*  Cameron  v.  Anderton,  12  Nov.  1S44, 
7  D.  92. 

*  Carsewell  y.  Munn*s  Trs.,  21  June 
1832, 10  Sh.  677  ;  CUghom  y.  Gordon,  16 
Jan.  1827,  5  Sh.  203,  N.E.  187.  In  con- 
nection with  the  claims  of  creditors,  we 
may  direct  attention  to  the  important 
question  whether  a  trustee  in  bankrupt^, 
requiring  and  obtaining  delivery  of  the 
bankrupt's  title-deeds  from  his  agent  (sob- 
ject  to  hia  lien),  incurs  personal  liability 
to  the  agent  The  true  principle  seeme 
to  be  that  if  the  trustee  has,  on  behalf  of 
the  estate,  taken  benefit  by  the  delivery 
of  the  titles,  he  is  bound  to  give  ^eot  to 
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are  no  surplus  funds  available,  the  trustee  will  not  be  personaUy  chapter  lxv. 
liable  for  the  claimant's  expenses,  unless  he  has  acted  in  collusion 
with  the  bankrupt,  or  has  been  guilty  of  professional  impropriety.^ 
In  virtue  of  his  right  to  indemnity,  he  is  entitled,  even  in  a 
question  with  a  preferable  creditor,  to  retain  the  amount  of  the 
expenses  necessarily  or  profitably  incurred  in  the  administration  of 
the  trust. 

2332.  With  respect  to  the  expenses  of   competitions  among  Expenses  in 

,         o   .     .        ,1       t    .  i''M  J  •     X   x"i_     competitions 

beneficiaries,  the  later  practice  is  to  award  expenses  against  the  amongst 
unsuccessful  party  in  a  multiplepoinding,  just  as  in  any  other  suit;  ^^^^eftciaries. 
and  this  is  fair,  because  there  is  no  reason  why  a  party  claiming 
a  fund  to  which  he  is  not  entitled  should  be  provided  with  the 
means  of  doing  so  at  the  expense  of  his  opponent.  The  cases  in 
which  it  appears  from  the  reports  that  the  expenses  of  competitions 
have  been  allowed  out  of  the  trust-estate  are  of  no  value  as  pre- 
cedents, unless  the  report  also  states  that  the  liability  of  the  estate 
for  expenses  was  disputed ;  for  such  interlocutory  findings  as  to 
expenses  are  frequently  pronounced  on  the  authority  of  a  state- 
ment at  the  bar  that  the  parties  had  agreed  to  charge  the  whole 
expense  of  the  discussion  upon  the  estate.  The  grounds  upon  . 
which  expenses  are  allowed  out  of  trust-estates  to  the  unsuccessful 
parties  are,  either  that  the  deed  is  challengeable  upon  some  general 
ground,  such  as  uncertainty,  the  effect  of  which  cannot  be  deter- 
mined without  having  recourse  to  judicial  proceedings,*  or  that  the 
provisions  of  the  settlement  are  ambiguous,  and  that  litigation  is 
necessary  to  secure  the  title  of  the  successful  party .^  In  Morrison's 
Trustees  v.  Nisbtt  *  the  pursuer  of  a  reduction  of  a  settlement,  on 
the  ground  of  an  error  in  the  testing  clause,  was  found  entitled  to 
his  expenses  out  of  the  estate ;  but  this  decision  would  probably 
not  now  be  regarded  aQ  a  precedent. 

thalien.    ^leeRennyandWehtterw.M'^^  '  Ramsay* s  7W.    v.  Ramaayy  12  Feb. 

8  Feb.  1847,  9  D.  619  ;  and  the  authorities  18S6,  14  Sh.  472;   Duguid  v.  Dunda$, 

cited  in  Lord  Cuninghame's  note.  8  Feb.  1839,  1  D.  473  ;  Cfrieve*s  Trs.  v. 

1  Schiiurmans  v.  OMie,  7  March  1829,  Bethune,  9  June  1830,  8  Sb.  896. 

7  Sh.  659.     See  Cabbd  v.  Miller's  Tr.,  8  *  Morrison's  Trs.  v.  Nisbet,  1829,  7  Sh. 

July  1828,  6  Sh.  1101 ;  BtU  v.  Wright,  19  810.     The  later  authorities  are  noted  pp. 

Nov.  1842,  5  D.  162.  1244-8. 

«  MiUer  v.  Black's  Trs.,  14  July  1887, 
2  8.  &  M'L.  866. 
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favour  of  the 
proper  party. 


INDEMNIFICATION   OF  TRUSTEES,  AND  THEIR  RIGHT 
TO  DISCHARGE  OR  JUDICIAL  EXONERATION. 

2333.  It  is  equally  the  duty  and  the  right  of  the  trustee,  after 
all  the  primary  purposes  of  the  trust  are  fulfiUed,  to  make  a  final 
distribution  of  the  remaining  estate,  and  to  discharge  himself  of  the 
burden  of  the  trust  by  paying  or  conveying  the  residue  to  the 
truster,  if  in  life,  or  to  his  heirs  or  residuary  legatees.  A  trustee 
cannot  be  compelled  to  denude  of  his  office  while  there  are  trust 
purposes  remaining  unfulfilled.^  His  duty  as  the  protector  of  the 
settlement  requires  in  most  cases,  and  more  especially  if  there  are 
minor  beneficiaries,  that  he  should  retain  a  certain  control  over 
the  trust  property, — a  duty  which  is  not  discharged  by  simply 
investing  the  funds  in  the  names  of  those  who  are  beneficially 
interested  in  the  succession. 

2334.  Where  there  are  annuities  or  liferent  interests  charged 
on  the  succession,  the  trustee  ia  entitled,  and  it  will  be  his  duty, 
unless  the  consent  of  the  annuitants  is  obtained  to  a  different 
arrangement,^  to  retain  a  capital  sum  in  his  hands  yielding  a 
sufficient  return  to  meet  the*  expense  of  the  annual  burden,  with 
a  margin  to  cover  depreciation  or  abatement  of  interest.  An 
annuitant  is  not  compellable  to  accept  an  annuity  purchased  from 
an  insurance  company ;  for  he  is  entitled  to  the  security  of  a  legal 
investment  of  a  capital  sum  in  the  names  of  the  trustees.^  Trustees, 
however,  are  not  entitled  to  deprive  the  fiar  of  his  right  to  the 
actual  possession  of  the  estate  on  the  ground  that  it  is  subject  to 
annuities,  for  the  interest  of  an  annuitant  is  sufficiently  secured 
by  setting  apart  a  fund  adequate  to  produce  the  required  annual 
payment.* 

2335.  Again,  it  is  incumbent  on  trustees  to  satisfy  themselves, 
before  denuding  of  the  estate,  that  the  parties  to  whom  they  make 
payment  are  entitled  to  it*     If,  through  misapprehension  on  their 


^  See,  however,  Stainton  v.  Stainton^s 
Tra.,  26  Jan.  1850,  12  D.  672. 

«  VAmy  V.  NicoUon'i  TVt.,  6  Dea 
1850,  18  D.  240;  Hume  v.  StewaH,  26 
Nov.  1884, 18  Sh.  90. 

'  SeheiUman  v.  WiUiton^i  7V«.,  8  July 
1882,  10  Sb.  759  ;  Forsyth  v.  KUgowr,  15 


Deo.  1854,  17  D.  208  ;  Davidwn  v.  />o6te. 
18  Feb.  1828,  6  Sb.  586.  See  Bwrdl  v. 
Ddevante,  31  L.J.  Cb.  865,  and  caaes 
there  cited. 

«  WaU  V.  Oreet^/iddi  TVt.,  18  Feb. 
1825,  3  Sh.  544. 

'  It  is  scarcely  neoessaiy  to  aUode  ia 
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part,  the  trust-funds  are  distributed  in  a  manner  not  authorised  chaftbb  lxvi. 
by  the  provisions  of  the  settlement,  the  loss  will  fall  upon  the 
trustees,  unless,  indeed,  the  heirs  of  the  settlement  were  aware  of 
their  rights  and  acquiesced  in  the  distribution.    As  trustees  cannot  Distribution 
be  expected  to  incur  personal  risk,  they  are  entitled,  and  it  is  their  ^tltuf^*  ^ 
duty,  in  cases  of  doubtful  construction,  to  seek  the  authority  of  the 
Court  for  the  proposed  distribution  in  an  action  of  multiplepoind- 
ing  and  exoneration.     A  bond  of  indemnity  may  secure  their  relief  Effect  of  bond 
against  the  party  to  whom  a  payment  has  been  erroneously  made, 
but  it  will  not  relieve  the  trustees  from  their  liability  to  account,  in 
the  first  instance,  to  the  party  truly  entitled.    Where  an  indemnity 
has  not  been  given,  it  has  been  doubted  (but  it  is  thought  without 
sufBcient  reason)  whether  trustees  have  recourse  against  a  party  to 
whom  payment  of  a  gratuitous  provision  has  been  made  in  conse- 
quence of  error  in  law.     In  the  case  of  a  payment  of  a  dividend  to 
a  creditor  in  excess  of  his  share  of  the  trust-funds,  trustees  have 
certainly  no  relief ;  for,  as  the  whole  debt  was  eai  hypothesi  due  by 
the  truster,  there  is  no  equity  between  the  creditor  and  the  truster's 
representatives  which  would  entitle  the  latter  to  claim  repetition,^ 

23S6.  A  frequent  source  of  uncertainty  as  to  the  parties  who  Dutyoftms- 

■1         r»   •  n  i.'it    J   ^  •         •      J.-L       j«  tees  in  cases  of 

are  beneficially  entitled  to  a  succession  is  the  disappearance  or  uncertainty  as 

long-continued  absence  of  legatees,  giving  rise  to  questions  depend-  ^^ef  uTn* 

ing  on  the  presumption  of  life,  either  as  at  the  period  of  distribu-  life. 

tion  or  as  at  the  death  of  the  testator.^    For  present  purposes  it  may 

suffice  to  observe  that,  if  there  be  a  doubt  as  to  the  time  when  the 

death  of  a  beneficiary  took  place,  the  .trustees  ought  not  to  pay 

without  the  protection  of  a  decree,  unless,  indeed,  it  is  clear  that 

the  circumstances  do  not  aflfect  the  descent  of  the  beneficial  interest.^ 

2337.  Trustees  ought  to  be  careful,  if  they  pay  to  a  beneficiary  ^^'^^'^f'f^^^ 

indirectly,  that  the  person  by  whom  the  money  is  actually  received  receive  pay- 
ment. 


this  place  to  the  hazard  to  which  tnutees 
may  be  exposed  in  consequence  of  their 
ignorance  of  the  principles  of  the  law  of 
vesting.  These  principles  are  now  begin- 
ning to  be  better  nndentood;  and  one  may 
even  look  forward  to  the  advent  of  a  time 
when  tnutees  of  a  settlement  which  pro- 
vides for  contingent  interests  may  be 
enabled  to  wind  up  without  seeking  for 
judicial  exoneration. 

1  CatheaH  v.  Moodie,  1804,  M.  **  Heir 
and  Executor,"  App.  No.  2  ;  Ogilvie  v. 
Botwea,  12  D.  940  ;  15  July  1856,  19  D. 
(App.  Ca.)  7  ;  Mackenzie  v.  Thomson,  12 
Nov.  1846,  9  D.  85 ;  Jeffrey  v.  Ure,  21 
June  1825,  1  W,  &  S.  565,  reversing  2 
Sh.  646,  N.E.  545. 
VOL.  U. 


^  See  Chapter  III.  (Opening  of  Succes- 
sion), and  the  foUowing  cases  : — BarsUnc 
v.  Cook,  14  March  1862,  24  D.  790; 
Chambers  v.  Chambers,  14  July  1849,  11 
D.  1S59 ;  Stirling  v.  Mackenzie,  11  March 
1847,  9  D.  923  ;  Garland  v.  StevtaH,  12 
Nov.  1841,  4  D.  1  ;  CampbeU*s  Trs,  v. 
Campbdl,  1  Feb.  1884,  12  Sh.  382; 
Hyslop,  15  June  1880,  8  Sh.  919  ;  FeUes 
V.  Gordon,  7  July  1825,  4  Sb.  149,  N.E. 
150 ;  Lord  Ashburton  v.  BaiUie,  7  Feb. 
1811,  F.O. 

^  Where  in  such  cases  the  Court  thinks 
proper  to  decree  a  distribution  of  the 
estate,  the  order  is  sometimes  quatified 
with  the  condition  of  finding  caution  to 
repeat. 
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Sufficiency  of 
discharge  by 
beneficiary 


CHAPTBR  Lxvi.  has  Euthority  to  act  for  his  principal ;  for  in  the  case  of  payment 
through  an  unauthorised  channel,  as,  for  example,  to  a  judicial 
factor  or  a  curator  who  has  not  found  caution,^  or  to  an  agent  or 
mandatory  whose  commission  has  expired,^  and  the  mon^y  being 
misappropriated  or  lost  before  coming  to  the  principal,  they  may  be 
compelled  to  pay  over  again.  A  trustee  is  entitled  to  pay  to  the 
father  of  a  minor,  in  his  character  of  administrator-in-law,  though, 
if  the  circumstances  of  the  father  are  such  as  to  suggest  doubt  with 
regard  to  the  safety  of  the  money,  the  trustee  ought  either  to  have 
the  fund  distributed  under  the  authority  of  the  Court,  or  to  require 
security  for  its  safe  keeping.* 

2338.  Questions  as  to  the  power  of  the  beneficiaries,  in  whose 
names  trust  money  is  invested  in  terms  of  a  trust-deed,  to  uplift  the 

Wing  a  limi-  sum  in  a  bond  and  to  discharge  the  creditor,  cannot  be  tried  in  the 

form  of  a  multiplepoinding,  but  may  be  competently  raised  by  a 

suspension.    The  Court  may,  if  it  be  necessary  for  the  protection  of 

contingent  interests,  require  the  debtors  to  enter  into  an  obligation 

to  reinvest  the  money,  as  a  condition  of  granting  authority  to  make 

Extinction  of    the  payment.*    The  liability  of  the  trustee  to  replace  f imds  which 

em)neOTs*pay-  bave  been  paid  in  error  to  a  wrong  party  may  be  extinguished  by 

ment.  prescription  or  by  long  delay  in  making  the  claim  ;  and  if  the  error 

be  merely  one  of  fact,  unless  there  be  circumstances  amounting 

to  gross  negligence,  the  plea  of  Ixma  fide  payment  will  also  be 

available  to  him. 

2339.  It  may  be  questioned  whether  trustees  are  relieved  from 
the  consequences  of  making  an  erroneous  distribution  of  the  estate 
by  having  acted  upon  the  advice  of  counseL^  The  only  answer 
that  can  be  given  is,  that  erroneous  advice  is  no  excuse  for  acting 
contrary  to  law ;  but  that,  in  transactions  depending  on  matters  of 
fact,  or  on  discretion,  where  the  principle  of  horm  fides  affords  a 
relevant  defence,  the  fact  that  the  course  taken  by  the  trustees 
was  in  accordance  with  the  recommendation  of  an  experienced 
legal  adviser,  would  go  far  to  support  a  defence  founded  on  that 
plea.*    Erroneous  advice  (whether  given  by  agents  or  by  counsel) 


Advice  of  coun- 
sel, whether  a 
sufficient  ex- 
oneration to 
trustees. 


^  DonMsonv,  Kennedy,  18  June  1883, 
11  Sh.  740. 

^  '  Kennedy  v.  Kennedy,  15  Nov.  1843, 
6  D.  40. 

'  Dumbreck  v.  Stevenson,  11  Feb.  1861, 
4  Maoq.  86.  See  also  ir\fra.  Chapter 
LXXII. 

*  Monerieffy,  Bethune,  1  June  1844,  6 
D.  1100  ;  26  Feb.  1846,  8  D.  648. 

'  Trustees  are  of  course  entitled  to 
the  expense  of  consulting  counsel  on  all 
doubtful  matters,  for  they  are  entitled  to 


such  extrajudicial  direction  as  can  be 
obtained,  at  the  expense  of  the  estate ; 
although  they  are  not  justified  in  acting 
upon  it  if  erroneous,  as  it  is  thor  dnty 
in  doubtful  cases  to  seek  the  direction  of 
the  Court, — Shepherd  v.  IfuUon't  Trt., 
24  Feb.  1854,  17  D.  516 ;  see  pw  523, 
per  Lord  Justice-Clerk  Hope. 

'  In  an  English  case,  where  an  ezecator 
was  induced  to  make  an  erroneous  pay- 
ment by  a  nusoonception  as  to  the  effaoi 
due  to  a  foreign  promissory  note  whidb 
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will  not  relieve  the  trustee  of  liability  for  loss  resulting  from  the  ohaptbb  lxvi. 
improper  investment  of  the  trust-funds.  This  defence  was  over- 
ruled in  Morrison  v.  Miller}  where  trustees  were  held  liable  in 
damages  for  refusing  to  invest  in  the  public  funds  according  to  the 
requisition  of  the  beneficiaries  ;  and  in  Pollexfen  v.  Stewart,^  where 
the  complaint  was  that,  instead  of  purchasing  lands  as  directed, 
the  trustees  had  invested  in  the  purchase  of  feu-duties. 

2340.  If  a  trust  is  to  be  wound  up  out  of  Court,  the  trustees  may  Trustee  is  en. 
require  the  legatees  of  the  residuary  interest  to  execute  a  discharge  unconditiOTiai 
in  their  favour ;  and  such  discharge  must  be  unconditional,  and  dwcharge. 

■  ought  to  include  an  obligation  to  relieve  the  trustees  from  all  con- 
tingent liabilities  arising  under  the  settlement.  This  is  illustrated  ^^JS^-'J'^'' 
by  the  c€we  of  Elliott's  Trustees  v.  Elliott?  where  trustees,  having 
been  required  to  denude  of  the  residuary  estate  in  fulfilment  of  the 
ultimate  purpose  of  the  trust,  objected  that  although  the  heir  had 
ofiered  to  leave  a  siim  of  money  in  their  hands  to  answer  any  con- 
tingent demands  that  might  be  made  on  them,  and  also  to  find 
security  for  any  expenses  they  might  incur  in  discussing  objections 
to  their  accounts,  if  they  sTumld  he  found  entitled  thereto,  the  ofifer 
was  qualified  by  a  reservation  of  all  objections  competent  to  the 
heir  to  their  accounts  and  management  From  a  report  obtained 
in  the  action,  it  appeared  that  the  objections  here  referred  to 
involved  the  responsibility  of  the  trustees  for  transactions,  the 
efTect  of  which  could  not  be  determined  without  an  inquiry  into 
the  facts.  The  Court  were  of  opinion  that  they  had  no  power  to 
compel  the  trustees  to  denude,  unless  they  could  at  the  same  time 
grant  them  a  discharge,  and  the  c>ase  was  therefore  remitted  to  the 
Loi*d  Ordinary  to  proceed  with  the  accounting. 

2341.  The  principle  is  further  illustrated  in  Edmond  v.  Ding^-  JBdmond  r. 
KHzlFs  Trustees*  which  was  a  case  arising  out  of  a  trust  of  heritable  ttI^ 
property  for  economical  management  and  payment  of  debts.    A 
truster  instituted  an  action  of  denuding,  in  which  he  stated  objec- 
tions to  items  of  charge  in  the  trustees'  accounts  against  the  estate, 

and  founded  on  an  extrajudicial  ofifer  to  pay  the  balance  claimed  by 

had  been  granted  by  the  tnxster  without  that  they  were  not  bound  to  know  the 

oonaideration,  Lord  Alvanley  said,  that  if  law  of  a  foreign  country  (2  Y.  &  C.  Ch. 

the  trustee  had  been  advised  by  English  Ca.  91). 

counsel  to  make  the  payment,  he  woald  ^  Morrison  v.  MUler^  9  Feb.  1827,  5 

not  have  held  him  liable ;  for  a  testator  Sh.  322,  N.E.  299. 

could  not  be  permitted  to  lay  a  trap  for  '  PcUexfen  v.  Stewart,  14  July  1841,  8 

his  executors  by  doing  a  foolish  act  which  D.  1217.    See  also  Rae  v.  Meek,  16  R. 

might  mislead  him,— ^£2  v.  Imray^  5  Yes.  (H.L.)  31. 

141.     And  in  Ledie  v.  BaUlie  executors  '  EUwU*8  Trs.  v.  EUioU,  8  July  1828, 

were  held  to  be  excusable   for  having  6  Sh.  1068. 

made  an  erroneous  payment  from  misoon-  *  Ednumd  v.  DingwaJVi  7V«.,  16  Nov. 

ception  as  to  the  right  of  the  beneadaries  1860,  23  D.  21. 

ander  the  law  of  Scotland,  on  the  ground 
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CHAFTBR  LXVI, 


A  receipt  is  a 
sufficient  dis. 
charge  in  the 
case  of  a  legacy 


Tnistee  is  en- 
titled to  judi- 
cial exonera- 
tion when  he 
cannot  obtain 
a  discharge. 


the  trustees,  under  reservation  of  objections  stated  in  his  conde- 
scendence. The  Lord  Ordinary  having  found  specially  that  all  the 
objections  stated  to  the  accounts  were  either  untenable  or  had 
been  departed  from,  and  that,  apart  from  the  question  of  account- 
ing, the  trustees  had  stated  no  grounds  for  resisting  the  conclusions 
for  denuding,  decerned  against  the  trustees,  and  found  neither 
party  entitled  to  expenses.  But  on  a  reclaiming  note  the  Court, 
being  of  opinion  that  the  trustees  were  entitled  to  retain  the 
estate  until  they  were  discharged,  allowed  them  to  take  credit  for 
the  expenses  incurred  in  defending  the  action. 

2342.  It  has  been  decided  that  the  legatee  of  a  specific  sum  can- 
not be  required  to  grant  a  formal  discharge,  and  that  a  simple  receipt 
upon  a  penny  stamp  is  a  sufficient  acquittance  to  the  trustee.^ 
The  Court  reserved  the  question  whether  a  more  formal  discharge 
might  be  demanded  from  a  residuary  legatee,  and  it  can  scarcely 
be  doubted  that  residuary  legatees  are  bound,  not  only  to  acknow- 
ledge the  receipt  of  the  money  which  is  paid  to  them,  but  to 
discharge  the  trustee  of  his  intromissions. 

2343.  If  the  beneficiary  refuses  to  grant,  or  otherwise  is  dis- 
qualified from  granting,  a  valid  extrajudicial  discharge,  the  trustee  is 
not  bound  to  hold  the  trust-funds  for  an  indefinite  time,  or  to  wait 
for  his  exoneration  until  an  action  of  denuding  is  instituted.  He 
may  sue  for  his  discharge  in  an  action  of  exoneration  at  the  expense 
of  the  estate.  For  example,  where  a  power  was  given  to  the  trustees 
of  a  family  settlement  to  retain  the  share  of  any  child  to  whom 
they  might  think  it  improper  to  entrust  it,  whether  on  account  of 
extravagance,  dissipation,  weakness,  losses  in  trade,  or  other  un- 
foreseen circumstances,  and  the  husband  of  one  of  the  truster's 
daughters  became  insolvent  and  was  under  trust,  the  Court,  altering 
a  judgment  of  the  Lord  Ordinary,  allowed  the  trustee  credit  for  the 
expenses  of  obtaining  a  judgment  on  the  question  whether  he  was 
bound  to  pay  to  the  husband.^  The  intimation  of  a  claim  which 
would  render  the  estate  insolvent  is  prima  fade  a  justification  to 
trustees  for  instituting  an  action  of  distribution.'  It  is  quite 
settled  that  the  objection  of  no  double  distress  will  not  hold  where 
the  trustee  is  unable  to  obtain  an  extrajudicial  discharge,  whether 
the  difficulty  arises  from  unwillingness  to  settle  on  the  part  of  the 
beneficiaries,  or  from  the  minority,  non-residence,  or  incapacity  of 
any  of  the  parties.  The  plea  that  all  the  trustees  do  not  concur  i& 
equally  irrelevant,  because  the  object  sought  in  an  action  of 
exoneration  is  the  indemnity  of  the  individual  trustee.^ 

1  Fleming  v.  Brown,  6  Feb.  1861,  28  '  Jamieton  y.  BoberUon,  1888, 16  R 16. 

D.  443.  «  See  Taylor  v.  NoUe,  24  l£»y  1886. 

*  NeiUon's  Tra,  v.    Peacock,  11  Deo.  14  Sh.  817,  where  both  olgeotioiis  were 

1822,  2  Sh.  89,  N.E.  80,  repelled,   fiwt  by  Lord  Oorehonse,  and 
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2344.  A  trustee  is  not  justified  in  opposing  an  action  of  exoner-  ohaptkb  lxvi. 
ation  at  the  instance  of  his  co-trustee  on  the  ground  that  the  Trustee,  whe- 
latter  had  taken  no  active  part  in  the  management  of  the  trust,  or  opiK)»B  action  ° 
that  there  is  no  apparent  risk  of  liability :  for  although  the  trustee  of  exoneration 

■^*  •'  '  *-*  by  CO- trustee. 

has  not  interfered  actively,  he  may  nevertheless  have  incurred 
liability.*  "  It  is  not  necessary,"  said  Lord  FuUerton,  in  a  case  of 
this  kind,'  ^  that  there  should  be  actual  competition ;  it  is  enough 
that  there  is  a  possibility  of  competition.  I  cannot  see  what 
interest  the  co-trustee  had  to  oppose  the  action.  It  is  said  that 
it  occasioned  unnecessary  expense.  If  the  parties  interested  had 
been  all  paid,  and  were  ready  to  grant  discharges,  what  matter  is 
it  whether  the  dischai^es  were  given  before  or  after  the  raising  of 
the  action  ?  There  was  nothing  but  a  formal  action  brought  to 
make  the  raiser  perfectly  safe.  The  only  expense  has  arisen  from 
the  opposition."  ^  Pending  an  action  for  exoneration  or  distribution 
of  the  estate,  a  trustee  ought  not  to  enter  on  unnecessary  acts  of 
administration,  such  as  the  granting  of  a  lease,  without  the  con- 
currence of  the  beneficiary,  and  any  such  unauthorised  acts  may 
properly  be  excepted  from  his  discharge.* 

2346.  By  section  9  of  the  Trusts  (Scotland)  Act,  1867,^  it  is  Discharge  of 
enacted  that  "  when  a  trustee  who  resigns,  or  the  representatives  S^llSd  heiif" 
of  a  trustee  who  has  died  or  resigned,  cannot  obtain  a  discharge  of  o^<^eceased 

...,  ..  ,°-        trustees  under 

his  acts  and  intromissions  from  the  remaining  trustees,  and' when  the  Trusts  Act. 
the  beneficiaries  of  the  trust  refuse,  or  are  unable,  from  absence, 
incapacity,  or  otherwise,  to  grant  a  discharge,  the  Court  may,  on 
petition  to  that  effect  at  the  instance  of  such  trustee  or  represen- 
tative, and  after  such  intimation  and  inquiry  as  may  be  thought 
necessary,  grant  such  discharge,  and  it  shall  be  in  the  power  of  the 
Court  to  direct  that  the  expense  of  such  application  shall  be  paid 
out  of  the  trust-estate,  if  the  Court  shall  consider  this  reasonable." 

2346.  If  a  beneficiary  withdraws  his  instance  from  an  action  of  Trustee  may 
denuding,  or  count  and  reckoning,  raised  in  the  joint  names  of  him-  oneration^with. 
self  and  one  of  the  trustees  against  another  trustee,  the  pursuing  °f  iij^l?^^?°* 
trustee,  who  is  thus  deprived  of  the  means  of  obtaining  judicial  ciaries. 


afterwards  by  a  unanimoiis  judgment  of 
the  0>urt ;  Owmning  v.  ffay^  infra;  and 
Blair's  Trz,  v.  EUdr,  12  Dec.  1863,  2 
Macph.  284. 

1  Gumming  v  Hay,  28  Feb.  1834,  12 
Sh.  508  ;  Dunbar's  case,  infra. 

*  JDunbar  v.  Sinclair ,  14  Nov.  1850, 
18  D.  54. 

'  18  D.  60.  Where  the  same  body  of 
trustees  held  separate  appointments  under 
two  distinct  deeds  of  trust,  they  were 
found  entitled  to  combine  the  affiurs  of 


both  in  the  same  process  of  exoneration,  — 
Gumming  v.  ffay,  tupra. 

*  Bamet's  Trs,  v.  Bama,  1872,  10  R. 
730. 

^  30  and  31  Vict,  cap.  97.  By  section 
2  trustees  are  empowered  generaUy  to 
grant  discharges  to  trustees  who  have 
resigned,  and  to  the  representatives  of 
trustees  who  have  died.  Thb  seems  to 
be  nothing  more  than  a  declaration  of  the 
law  of  the  Court. 
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oHAPTBB  LzvL  exoiieratioii  in  the  original  action^  may  bring  a  multiplepoinding 
and  exoneration  in  his  own  name,  at  the  expense  of  the  trust- 
estate,  for  the  purpose  of  obtaining  his  discharge.^  Where  an 
action  of  accounting  was  raised  by  beneficiaries,  with  concurrence 
of  a  trustee,  against  the  other  trustees,  it  was  held  that  the  repre- 
sentatives of  the  concurring  trustee  were  not  necessary  parties  to 
the  suit ;  the  argument  on  the  other  side  being,  that  the  defenders 
were  entitled  to  have  them  sisted  in  order  that  they  might  have 
better  security  for  their  expenses.* 
Exoneration  of  2347.  Where  trustees  are  bound  by  the  constitution  of  the 
Snfiivour  of  ^^^^  ^^  convey  the  estate  to  a  diflFerent  body  of  trustees,  it  is  e\ddent 
other  trustees,  that  the  right  of  the  original  trustees  to  obtain  their  discharge  from 
their  successors,  or,  if  necessary,  judicial  exoneration,  must  depend 
upon  the  same  conditions  which  regulate  the  rights  of  trustees 
denuding  directly  in  favour  of  the  beneficiaries.  Thus,  a  judicial 
factor  who  has  been  allowed  to  i-etire  is  entitled  to  get  exoneration 
before  handing  the  estate  over  to  his  successor,  and  may  claim  the 
expenses  of  his  discharge  from  the  estate  in  the  event  of  an  action 
of  accounting  being  instituted  against  him.*  It  may  be  observed 
that  in  this  case  the  interest  of  the  retiring  trustee  or  trustees  to 
obtain  exoneration  from  the  Court  is  peculiarly  strong  ;  for  although 
the  purposes  of  the  trust  are  supposed  not  to  be  exhausted,  and 
the  trustee  would  not  therefore  be  in  a  position  to  ask  a  discharge 
from  the  beneficiaries  themselves,  he  must  cede  possession  of  the 
documents  which  instruct  his  administration  and  vouch  his  pay- 
ments. Any  discharge  which  the  new  administrators  might  grant 
in  their  fiduciary  capacity  would  be  unavailing  to  the  outgoing 
trustee,  either  as  a  personal  obligation  of  indemnity  or  as  a  bar  to 
subsequent  actions  at  the  instance  of  beneficiaries  who  were  not 
parties  to  it. 
On  what  2348.  After  a  trustee  has  been  formally  discharged,  it  is  incom- 

chargecaii*be  P^^^^^  ^  <^P^^  ^P  ^^^  transactions,  unless  upon  precise  8Uid  relevant 
opened  up.  averments  of  actual  fraud.*  Acts  of  constructive  fraud,  as,  for 
example,  purchases  of  the  trust  property  by  the  trustee,  afTord  no 
sufficient  grounds  for  reopening  accounts  after  a  final  settlement, 
as  such  transactions,  being  within  the  knowledge  of  the  parties,  are 
held  to  be  ratified  by  the  discharge.^    And  even  the  implied  dis- 

^  Fothermgham    v.    SaUowiy   81   Jan.  pkerson  v.  Macpherson,  16  July  1841,  8 

1852,  14  D.  48.  D.   1242  ;  Myth  v.   ChuhUm,  2  Mudi 

3  Darling  v.  AdatMon,  20  Nov.  1841,  1883,  11  Sh.  512  ;  K^*9  Tr,  y,  AUan^ 

4  D.  48.  28  Nov.  1882,  11  Sh.  87  ;  aad  see  Hume 

*  Mylu  V.  Irdandy  6  Mar.  1855, 17  D.  v.  Stewart,  26  Nov.  1834,  13  Sh.  90. 
591.  '  Innea  v.   Duke  of  Gordon^  5  July 

«  Campbell  v.    Montgomery,   80    May  1822, 1  Sh.  (App.  Ca.)  169  ;  Thorbum  r. 

1822,  1  Sh.   446,  N.E.   413;  RoberUon  ifarfm,  8  July  1858,  15  D.  845;  Robe/t- 

V.  ScoU,  8  July  1884,  12  Sh.  875  ;  Mac-  ton  v.  8eoU,  eupra. 
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charge,  arising  from  long  silence  amounting  to  acquiescence,  has  qhaftkr  lxvi. 
been  held  sufBcient  to  protect  the  trustee  against  an  action  of  pay- 
ment *  founded  on  allied  breach  of  trust.  But  the  law  will  not 
readily  presume  that  a  party  has  consented  to  injustice ;  and  in 
order  that  tacit  consent  may  be  available  as  a  protection,  the  party 
must  have  been  sui  juris,^  not  ignorant  of  his  rights,*  and  aware  of 
the  true  nature  of  the  transaction.* 

2349.  A  mere  non  repugnarUia  is  not  sufficient  homologation :  ^  implied  dis- 
on  the  other  hand,  a  letter  authorising  a  trustee  to  proceed  with  a  homSogation. 
sale  of  trust  property  to  himself,  and  promising  not  to  challenge  it, 
will  be  binding  on  the   writer.^    Where  a  bankrupt  had  been 
present  at  the  sale  of  his  estate,  had  acted  as  attorney  for  the 
trustee  when  infeftment  was  passed  on  his  purchase,  and  concurred 
with  the  creditors  in  a  petition  for  the  exoneration  and  discheurge 
of  the  trustee,  the  Court  assoilzied  the  trustee  from  a  reduction  at 
the  instance  of  the  heir  of  the  bankrupt.^    Where  the  beneficiaries  one  creditor 
consist  of  a  numerous  class  of  persons,  as,  for  example,  the  truster's  by°rd£cbme 
creditors  in  bankruptcy,  a  discharge  by  the  general  body  will  not  executed  by 
deprive  the  individual  creditor  of  his  right  to  reduce  an  illegal 
transaction,  unless  some  act  of  acquiescence  is  brought  home  to  him.* 

23B0.  A  discharge  of  trust  intromissions,  as  it  is  a  deed  which  Legatee  dis- 
the  beneficiary  is  under  obligation  to  grant,  will  not  be  extended  tJlJ^^^ 
so  as  to  affect  other  interests  than  those  to  which  it  was  intended  not  impUediy 
to  apply.     For  example,  a  discharge  granted  to  trustees  does  not  claims  m  a 
import  a  renunciation  of  the  granter's  legal  provisions  in  a  question  2SmpetSig    ' 
with  other  beneficiaries.*    Where  several  beneficiaries  execute  a  legatees- 
joint  discharge  in  favour  of  the  trustee  for  their  respective  rights 
and  interests,  with  a  clause  of  absolute  warrandice,  they  are  not 
to  be  taken  as  warranting  the  validity  of  the  discharges  by  one 
another ;  absolute  warrandice  in  a  discharge  imports  no  more  than 
an  indemnity  to  the  trustee  by  each  party  to  the  extent  of  the 
share  of  the  funds  which  he  has  himself  received,^^ 

2351.  If  trustees,  who  are  directed  by  their  deed  of  constitution 


^  ScUt  v.  MUcheU,  27  May  1830,  8  Sh. 
820 ;  StuaH  v.  Maconochie,  4  Feb.  1836, 
14  Sh.  412. 

a  Irving  v.  Tail,  3  June  1808,  M. 
"Deathbed,"  App.  No.  6;  Brodie  v. 
Brodie,  6  July  1827,  5  Sh.  900,  N.E. 
835. 

•  /fines  V.  Duke  of  Qordon^  aupra. 

•  Tkorbwm  v.  Martin,  infra, 

B  Taylor  v.  Waimm,  20  Jan.  1846,  8 
D.  404. 

•  Duffy.  OorrU,  23  May  1849,  H  D. 
1054. 


7  Fraser  v.  Hankey,  13  Jan.  1847,  9 
D.  415.  In  an  early  case  a  back-bond  of 
trust,  being  found  in  the  trustee's  reposi- 
tories, was  held  to  afford  a  presumption 
that  the  trust  was  discharged,  —Charteris 
V.  Charteris,  1712,  M.  11,413. 

8  Thorbum  v.  MaHin,  8  July  1853, 16 
D.  845,  per  Lord  Wood. 

>  HaJheri  v.  Diclcwn,  18  Feb.  1851,  13 
D.  667. 

^^  Macfariane  v.  DofncMwn,  12  May 
1885, 18  Sh.  725.  See  Lord  Mackenzie's 
remark,  p.  734. 
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CHAPTOR  Lxvi.  to  invest  money  on  heritable  security  in  their  own  names  in  favour 
HuBband  can-  of  a  married  woman,  excluding  theji^  mariti,  advance  the  money  to 
hu  wife's^  the  husband,  the  discharge  of  the  wife,  granted  starUe  matrimonMj 
claims  wheie    ^ju  jjot  b^r  her  claim  of  repetition  after  she  acquires  a  separate 

Jus  mantt  *■  *■ 

excluded.        Standing.    For,  in  the  first  place,  her  consent  to  allow  the  money  to 

How  far  wife'8  be  received  by  her  husband  is  a  donatio  inter  virum  et  uxorem,  and 

effectujur         is  revocable  ;  and  then  it  is  clear  that,  as  the  trust  is  constituted 

for  the  protection  of  the  wife's  separate  interest,  the  trustees  bave 

a  curatorial  duty  to  discharge,  and  cannot,  without  a  direct  breach 

of  trust,  transfer  the  estate  to  the  husband.^ 

Trustee  cannot        2362.  Although,  as  has  been  seen,  any  member  of  a  body  of 

out  ju^cu/     trustees  is  entitled  to  institute  proceedings  in  his  own  name  for  the 

authorityin  the  purpose  of  obtaining  exoneration,  a  sole  resident  trustee  is  not 

absence  of  his  .  ° 

co-tru8t«e8.      entitled  to  vnnd  up  the  trust  in  the  absence  of  his  colleagues.    In 

some  instances   the  Court  of  Session  has  granted  authority  to  a 

trustee  to  wind  up  the  trust  in  consideration  of  the  absence  of  the 

other  trustees,  and  the  inexpediency  of  appointing  a  factor.* 

Trustee  en-  2363.  Before  a  trustee  can  be  required  to  denude,  he  is  entitled 

kept  indetunis,  ^  ^  indemnified  for  his  expenditure  on  behalf  of  the  trust,  and  to 

be  relieved  of  such  obligations  as  he  may  have  undertaken  in  his 

fiduciary  character.    To  the  effect  of  enforcing  this  right  the  trustee 

has  a  lien  on  the  trust-estate ;  ^  but  where  sufficient  security  is 

offered  that  he  will  not  be  required  to  meet  obligations  undertaken 

on  behalf  of  the  trust,  the  trustee  is  in  general  bound  to  denude 

when  desired  by  the  beneficiaries.* 

Right  of  relief        2364.  Where  a  trustee,  acting  in  accordance  with  the  powers 

to  ^y  cafb  on  o^  the  deed  of  trust,  and  without  fault,  continued  the  truster's 

authorised  in-  investments  in  bank  stock,  it  was  held  that  the  right  of  relief  corn- 
vestments.  '  o 

petent  to  the  trustee  (and  through  him  to  the  liquidator)  was  not 
to  be  measured  by  the  ability  of  the  trustee  to  pay  the  call,  bat 
was  a  right  of  total  relief  from  the  call.  The  opposite  view,  it  was 
pointed  out,  would  be  of  no  benefit  either  to  the  trustee  or  to  the 
trust-estate,  because  the  liquidator  would  of  course  claim  from  the 
trustee  the  sum  paid  to  him  in  relief  of  his  first  payment,  and  thus 
successive  claims  of  relief  would  arise,  until  the  whole  call  was 
paid  or  the  trust-estate  exhausted.^     But  where  the  estate  of  a 

1  Mayne  v.  M^Ktand,  4  June  1835,  13  Nov.    1851,  decided  19  July  1851,  U 

Sh.  870  ;  Rou  v.  AUan^t  Trs.,  18  Nov.  D.  14. 

1850,  13  D.  44.    See  Chapter  XXX  Vn.  >  BeU's  Ck>m.  7th  ed.  ii  117,  and  caaes 

(Wife's  Separate  Estate).  there  cited. 

3  Miller  Petr.,   19  Jan.  1854,  16  D.  *  ^(mcfer«m  v.  iVorrte,  31  March  1866, 

858  ;  ProMT  Petr.,  1  March  1837,  15  Sh.  4  Macph.  691. 

692  ;  PincUay  Petr.,  30  Jane  1855,  17  D.  '  Cuningham  v.  Montgomerie,  1879,  6 

1014  ;  Waison  v.  Orawcow,  17  Feb.  1844,  R.  1333. 
6  D.  687  ;  Lauder  v.  Lauder's  7W.,  12 
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testetor  had  been  severed,  so  that  the  trustees  no  longer  held  it  as  chaptkb  lxvi. 

a  univerdtas,  but  in  two  separate  portions,  appropriated  to  the  two 

daughters  of  the  testator,  and  for  their  respective  benefits,  it  was 

held  by  the  House  of  Lords  on  appeal  that  t]ie  consent  of  one 

of  the  daughters  to  the  retention  of  bank  stock  as  a  part  of  her 

share  of  succession  did  not  entitle  the  trustees  to  apply  the  share 

of  the  other  daughter  in  relief  of  the  obligations  incurred  by  them 

to  the  bank ;  because  the  original  trust  was  executed  and  each 

share  was  then  a  trust  for  the  persons  interested  in  it.^ 

2356.  The  consent  of  a  lif erentrix  of  a  trust-fund  to  an  invest-  ?P*®i^?^  *^® 
ment  in  bank  stock  was  held,  in  Parkhurst^s  case,^  not  to  be  equi-  consent  to  an 
valent  to  an  agreement  to  indemnify  the  trustee  against  calls.     The  jj^^an* 
writer  has  difficulty  in  assenting  to  the  principle  of  this  decision,  obtoition  to 
because,  according  to  the  Civil  Law,  to  which  a  high  degree  of 
authority  has  been  conceded  in  questions  of  mandate,  the  obliga- 
tions of  the  mandatory  are  determined  less  by  the  form  of  the  con- 
tract than  by  its  substance  and  the  benefits  flowing  from  it.*    In 
the  case  referred  to  it  may  be  assumed  that  the  trustees  would  not 
have  made  the  investment  except  on  the  understanding  that  the 
liferentrix  (virtually  the  mandant)  stood  between  them  and  the 
liability  resulting  from  their  acceptance  of  stock. 

'  Robinaon  v.    Prater**  Tr$.^   8   Aug.  '  Inst.  iii.  27, 6.    See  Owrrcr  v.  Zoucton, 

1881,  8  R  (H.L.)  127.  1879,  7  R,  289. 

'  CUy  of  OUugow  Bank  v.  Parkhurat, 
1880,  7  R.  749. 
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CHAPTER  LXVII. 

DENUDING  OF  THE  TRUSTEES  AND  COMPLETION  OF 
THE  TITLE  OF  THE  BENEFICIARY. 

In  what  ctMss  2366.  We  are  now  to  treat  of  the  mode  of  enforcing  the  bene- 
u  enUUed  to^  ficiary's  right  to  specific  conveyance,  where  the  estate  is  secured  to 
ciemaod  a  spe-  him  either  by  the  terms  of  a  deed  of  trust,  or  by  an  investmeDt  under 
auc«.  its  provisions.     It  is  to  be  observed  that,  even  when  the  beneficiaiy's 

right  is  secured  upon  the  trust-estate,  he  is  not  necessarily  entitled 
to  a  specific  conveyance.  Thus,  for  example,  a  beneficiary  whose 
right  under  a  will  is  to  receive  the  income  of  the  trust-estate  for  his 
life  through  trustees,  is  not  entitled  to  demand  a  conveyance  of  a 
proper  liferent,  or  estate  for  life,  from  the  testamentary  trustees.^ 
Again,  where  trust-funds  are  placed  during  the  continuance  of  the 
trust  on  heritable  security  subject  to  the  purposes  of  the  trust,  if 
those  purposes  are  for  conversion  and  division  into  shares,  the 
claim  of  the  beneficiary  is  resolved  into  a  right  of  action  against 
the  trustees  for  payment  of  his  proportion  of  the  proceeds  of  sale. 
Subject  of  2367.  The  subject  of  denuding  may  be  considered  under  two 

defined.**  '  aspects,  according  as  we  contemplate  the  right  of  the  beneficiary  to 
enforce  the  execution  of  the  trust  against  an  unwilling  tnistee,  or 
the  means  by  which  the  title  of  the  estate  may  be  cleared  and  the 
legal  estate  vested  in  the  beneficiary.  Under  the  fii^t  of  these 
heads  little  need  be  said,  because  the  rights  of  the  beneficiaries  as 
against  the  trust  and  the  trustee  have  been  considered  in  connec- 
tion with  the  subject-s  of  the  various  trusts.  It  has  been  shown, 
for  example,  under  the  head  of  Power  to  Revoke,  how  a  matrimonial 
trust  may  be  terminated,  either  when  the  wife  is  from  the  beginning 
an  unqualified  fiar,  or  when  the  matrimonial  purposes  are  fulfilled.^ 
Again,  on  the  subject  of  Annuities  and  Interests  for  Life,  the  cases 
in  which  an  annuitant  may  claim  payment  of  a  capital  sum,  and 
the  cases  where  the  alimentary  quality  of  the  right  make  a  trust 
obligatory,  are  distinguished  in  Chapters  XXXI.  and  XXXIII.^ 
The  principle  that  an  institute  or  heir  of  a  destination  who  is  in 
the  position  of  an  unlimited  fiar  is  entitled  to  terminate  a  trust  is 

1  Ker'8  Tr$,  v.  Juatiee,  1868,  6  Macph.  cited  ;    compare    Halkett    r.    ffalMt 

627.  Judtdal  Paeior,  1890,  17  B.  719. 

<  Chapter  XXII.,  Section  II.,  p.  428,  *  See  pp.  579  and  618. 
and  cases  of  Ramaay  and  LavdloM  there 
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expounded  in  Chapter  LVI.  in  connection  with  the  subject  of  Trusts  chap,  lxth. 
for  Entailing  Lands.^ 

2368.  In  general,  where  a  limited  interest  is  given  to  one  per-  Beneficiary 
son  or  object,  and  the  reversionary  or  other  partial  interest  is  given  S^nveyance*^ 
to  another,  the  truster's  directions  must  be  literally  fulfilled.     And  Jj  JJ^^^tg 
if  a  truster  directs  a  conveyance  of  the  estate  to  a  plurality  of  per-  of  other  bene- 
sons^  the  duty  of  the  trustee  is  not  to  divide  the  trust-estate,  but  to  ^^*"^' 
execute  a  'pro  indiviso  conveyance  of  it  to  the  beneficiaries  for  their 
respective  interests.*    Where  a  truster  directs  his  trustees  to  con-  But  a  gift  of  a 
vey  a  certain  estate  to  a  beneficiary  unconditionally,  the  Court  will  J^^^nt^ties^he 
not  allow  the  right  of  the  latter  to  be  cut  down  to  a  superiority,  beneticiary  to 
liferent,  or  other  limited  interest,  upon  indications  of  intention  g^fic  estate. 
deducted  from  other  parts  of  the  will  or  trust-deed.'     In  such  a 
case  the  trustees  would  be  bound  to  convey,  and  the  beneficiary 
would  be  entitled  to  adjudge,  the  estate  in  terms  of  the  direction, 
leaving  it  to  other  claimants  to  make  good  their  claims,  if  they  had 
any,  in  an  action  directed  against  the  beneficiary. 

2369  If  a  beneficiary  estate  is  burdened  with  payment  of  an  when  annui- 
annuity,  it  is  a  question  of  construction  whether  the  annuity  is  to  be  tft"ed  tcThave 
secured  upon  the  trust-estate,  or  is  to  subsist  as  a  personal  obliga-  ^^^^  interests 

i.  c7       Becured  on  the 

tion  affecting  the  beneficiary.  In  the  case  of  Stainton  v.  StairUorCs  esute. 
Trustees,^  it  was  held  that  a  widow  was  entitled  to  have  her  provi- 
sions declared  a  burden  upon  the  heritable  estate  in  a  conveyance 
which  the  trustees  were  directed  to  execute  in  favour  of  the  heir ; 
while  in  the  case  of  Kerr  v.  James^  it  was  held  that  the  intention 
was  simply  to  impose  a  personal  obligation  upon  the  residuary 
legatee  in  favour  of  the  annuitant,  and  the  trustees  were  accord- 
ingly ordained  to  make  over  the  fund  without  requiring  security 
for  the  payment  of  the  annuity.  The  necessity  of  exact  conformity 
to  the  will  in  all  that  relates  to  the  ultimate  disposal  of  the  estate 
is  further  illustrated  by  the  case  of  Stewart's  TrvMees  v.  Stewart,^ 
In  this  case  a  testator  having  directed  a  conveyance  of  the  fee  of 
his  estate  to  his  children,  with  a  destination  to  the  survivors  in  the 
event  of  any  of  the  children  dying  without  issue,  but  limiting  his 
daughters'  interests  to  a  liferent,  it  was  held  incompetent  to  insert 
in  the  destination  to  the  daughters  a  power  of  disposing  of  their 
shares  in  the  event  of  their  dying  without  issue. 

2360.  Passing  to  the  subject  of  the  completion  of  the  title  of  Uow  the  bene- 
a  beneficiary,  there  is  nothing  very  peculiar  in  the  form  of  the  foroiThSnght 

^  Page  1009  »qq,  *  Stainton  v.  Stainton' $  Tre.,  25  Jan. 

s  Watmm  v.  Craweour,  21  Nov.  1866,       1850,  12  D.  572. 
19  D.  70.  <^  Kerr  ▼.  Jamei,  12  Feb.  1858,  20  D. 

'  AmUrmm  v.   Bank  qf  Scotland,    7       568. 
June  1842,  4  D.  1874.  <  Stewart's  2Va.   v.  Stewart,  20  Dec. 

1851, 14  D.  298. 
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OHAF.  Lxvii.  diligence  by  which  a  beneficiary  may  complete  his  title  to  the  specific 
to  a  specific  trust-cstate  in  the  lifetime  of  the  trustee.  Where  a  trustee  refuses 
aSinrttiie  ^  convey  in  terms  of  the  trust,  the  heritable  estate  may  be  attached 
trustee.  by  means  of  a  declarator  of  trust,  with  conclusions  for  adjudication 

in  implement.^    Moveable  estate  may  be  attached  by  ordinary 
diligence  pursuant  to  a  decree  of  denuding.     In  either  case,  the 
action  is  directed  against  the  trustee,  and  the  effect  of  the  diligence 
is  to  transfer  the  estate  from  the  person  of  the  trustee  to  that  of 
the  beneficiary .2    According  to  the  decision  pronounced  in  the 
leading  case  of  Gordon's  Trustees  v.  Harper,^  a  beneficiary,  whether 
instituted  directly  or  conditionally,  is  not  required  to  complete  a 
title  to  the  estate  by  service  or  confirmation,  in  order  to  put  himself 
in  titulo  to  pursue  an  action  of  denuding.     His  title  is  the  convey- 
ance in  his  favour  contained  in  the  trust-deed.* 
Completion  of        2361.  The  Completion  of  a  beneficial  title  to  trust  property,  the 
title  to  the       legal  title  to  which  has  lapsed  by  the  death  or  non-acceptance  of 
estate  under  a  the  trustces,  calls  for  morc  careful  consideration.     In  the  case  of 
Heritable*'      heritable  property,  the  title  of  the  beneficiary  is  most  usually 
^a**to  ^*       made  up  by  declaratory  adjudication,  a  form  of  action  which  was 
acyudicatiou.    Suggested  by  the  Court  in  disposing  of  the  case  of  Drummond  v. 
Mackenzie^  in  1758,  and  which  in  practice  has  been  extended  to  all 
cases  of  lapsed  trusts,  whether  the  failure  results  from  non -accep- 
tance, death,  fulfilment  of  the  trust,  or  any  other  cause. 
Completion  of        2362.  In  a  more  recent  case  ®  the  question  was  very  anxiously 
title  by  deck-  considered,  whether  a  moveable  interest  in  heritable  property  fall- 
^tion  To  a       iug  by  the  legal  course  of  succession  to  the  next  of  kin  of  a  benefi- 
resTin^Heri-^  ciary  could  be  taken  up  by  declaratory  adjudication.    The  question 
table  property,  arose  in  this  way :  The  curator  of  an  insane  person  had  invested 
liis  ward's  funds  upon  heritable  security.    The  succession  therefore 
remained  moveable,  although  the  subject  to  which  the  title  was  to 
be  made  up  was  heritable.     The  question  arose  in  the  shape  of  an 
objection  taken  by  a  purchaser  to  the  beneficiary's  title,  which  had 
been  completed  by  decleu'atory  adjudication  in  the  circumstances 
here  stated.    As  that  objection  was  raised  in  an  action  originating 
in  the  Sheriff  Court,  a  majority  of  the  Judges  of  the  First  Division, 
before  whom  the  case  came  on  advocation,  held  that  the  decree  of 
declaratory  adjudication,  being  the  decree  of  a  superior  Court, 

^  WadddL  v.  Rymer,  9  July  1833,  11  ^  Drummond  v.  lfacJbame»  1758,  M. 

Sh.  049.  16,206 .:   Dahsid    v.   DaUiely    1756,   M. 

»  Chapter  XLVIIL,  Section  IV.  16,204,  "Trust,"  App.  No.  1 ;  and  see 

>  Gordon's  Trs,  v.  harper,  4  Deo.  1821,  ^ack  v.  Lormer^  25  June  1821,  1  Sh. 

F.O.  ;  1  Sh.  185,  N.E.  176.  521,  N.E.  481. 

^  Ab  to  the  completion  of   tities  by  '  Marquis  of  AiUa  y,  J^grag,  15  Feb. 

substituteB  and  conditional  institutee,  see  1859,  21  D.  492. 
Chapter  XXIY.,  Section  IV. 
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could  not  be  challenged  in  the  Sheriff  Court, — a  view  of  the  case  chap.  lxvh. 
which  relieved  them  from  the  necessity  of  deciding  this  interesting 
question  of  conveyancing  on  its  merits. 

2363.  Lord  Curriehill,  who  dissented  from  the  judgment,  ex-  Lord  Oame- 
plained  in  an  elaborate  opinion  ^  his  reasons  for  holding  the  title  ^MarquS^ 
to  be  inept,  and  which  in  substance  were  that  the  right  to  heAiisaiscMe 

,.,,  .-1.  1  1.1  t  exammed. 

adjudged  was  not  a  trust  nght,  inasmuch  as  the  title  to  the  secunty 
stood  in  the  name  of  the  person  under  curatory,  and  might  have  been 
adjudged  as  in  hcereditate  jacente  of  the  defunct  by  a  simple  action 
of  adjudication.  It  rather  appears  that  in  the  case  under  consider- 
ation an  adjudication  without  declaratory  conclusions  would  have 
been  open  to  the  objection  of  want  of  title.  At  common  law  the 
succession  to  the  bond  would  have  devolved  upon  the  heir.  The 
right  of  the  next  of  kin  arose  not  upon  any  liquid  obligation  sus- 
ceptible of  being  enforced  by  adjudication  in  implement,  but  upon 
the  maxim  of  equity,  that  the  act  of  the  curator,  in  converting  the 
fund  from  moveable  into  heritable  estate,  should  not  prejudice  the 
right  of  succession  of  the  next  of  kin  ;  and  it  was  necessary  that 
this  right  should  be  declared,  as  a  step  towards  the  ultimate  con- 
clusion for  adjudication.  It  was  justly  observed  by  Lord  Deas^ 
that  the  process  of  declaratory  adjudication  rested  upon  the  sanc- 
tion given  to  that  form  of  proceeding  by  the  Court  in  virtue  of  its 
praetorian  power  of  adapting  the  forms  of  process  to  the  require- 
ments of  a  casus  iviprovisus.  It  may  be  added  that,  although  the 
right  which  was  the  subject  of  declarator  in  the  cases  of  Drummond 
and  Dalziel  was  different  in  its  inception  from  that  in  the  Marquis 
of  Ailsa*s  case,  yet,  as  the  cases  had  this  element  in  common,  that 
the  pursuer's  interest  resulted  from  his  legal  relation  to  the  party 
last  seised,  his  right  to  have  that  relation  ascertained  by  ancillary 
conclusions  of  declarator  could  not  be  controverted,  without  dis- 
puting the  principle  upon  which  that  form  of  action  was  sanctioned 
in  the  cases  of  Drummond  and  DalzieL 

2364.  The  case  of  Crawford  v.  Earl  of  Bundonald  ^  appears  to  Crawford  v. 
be  an  authority  directly  in  point.    Certain  persons  in  the  character  of  f^^  ^^' 
next  of  kin  claimed  the  right  of  succession  to  a  moveable  debt  which 

had  been  rendered  heritable  by  decree  of  adjudication,  and  brought 
an  action  of  declaratory  adjudication  for  the  purpose  of  completing 
their  title  to  it.  The  Court,  on  a  review  of  the  circumstances  under 
which  the  debt  had  been  rendered  heritable,  decided  that  the  right 
belonged  to  the  heir-at-law,  but  were  of  opinion  that  the  action 
was  correct  in  point  of  form,  supposing  that  any  interest  had  vested 

1  21  D.  500.  May  1888, 16  Sh.  1017.    See  BeU's  Com. 

s  21  D.  508.  7th  ed.  I  34,  785. 

*  Qrawford  v.   B.  of  Dundorudd^  22 
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CHAP.  Lxvii.   in  the  pursuers.    It  had  previously  been  determined  in  Chrdm*t 
Trustees  v.  Harper  that  the  assignee  of  a  beneficiary  might  com- 
plete his  title  by  a  declarator  with  conclusions  for  adjudication.^ 
Completion  of        2365.  Notwithstanding  the  decisions  which  have  been  given  on 
unde/destina.  ^^  question,  doubts  have  been  entertained  in  the  profession  as  to  the 
tion  to  children  proper  mode  of  completing  a  title  in  the  person  of  a  fiar  to  property 
in  which  a  liferenter  has  been  infeft  for  his  liferent  use  allenarlj, 
by  dedwatory  and  for  his  children  nasdturi  in  fee.    Mr.  Parker,  in  noticing  the 
aiju  ication;   ^j^^^  ^j  titles  to  which  the  process  of  declaratory  adjudication  is 

applicable,  has  the  following  remark: — **  Where  a  fiduciary  fiar  holds 
the  right  for  behoof  of  A.  and  others,  it  becomes  necessary  to  have 
it  declared  who  those  others  are,  coupled  with  adjudication."^  It 
by  wrvioe  ak  was  however,  decided  in  the  case  of  Dundas '  that  the  fiar  might 
Jj^^^P"*^''  make  up  a  title  to  the  estate  by  service  as  heir  of  provision  to  the 
liferenter  or  fiduciary  fiar,  even  where  the  latter  was  infeft  in  the 
liferent  only  ;  and,  a  fortiori,  this  mode  of  completion  would  seem 
to  be  competent  where,  as  in  the  case  of  Barstow,^  infeftment  is 
taken  by  the  liferenter  for  himself  and  on  behalf  of  the  children  of 
the  marriage ;  or  where,  under  the  modern  mode  of  infeftment  by 
registration,  the  character  of  the  infeftment  rests  upon  the  terms 
of  the  destination  in  the  r^stered  deed  of  conveyance.  It  rather 
appears  that  an  infeftment  in  favour  of  the  liferenter  and  of  ihe 
children  nasdturi  is  equivalent  in  all  respects  to  an  infeftment  in 
favour  of  the  liferenter  for  himself  and  his  children  according  to 
their  respective  interests.  The  latter  appears  to  be  the  more 
correct  form,  since,  strictly  speaking,  sasine,  or  real  and  corporal 
possession,  cannot  be  given  to  children  nasdturi.  In  this  case  also 
service  seems  to  be  an  appropriate  mode  of  completing  the  title. 
It  is  thought  that  the  method  of  procedure  by  declaratory  adjudica- 
tion is  also  competent,  the  liferenter  being  regarded  as  a  trustee  of 
the  fiduciary  fee,  and  his  death  as  a  lapse  of  the  trust  In  practice 
the  title  to  fiduciary  fees  is  most  frequently  completed  in  the  last- 
mentioned  method ;  and  in  many  cases,  where  the  beneficial 
interest  is  much  divided,  adjudication  is  cheaper  and  more  con- 
venient than  the  completion  of  separate  titles  by  service  in  favour  of 
the  respective  beneficiariea 
Completion  of  2366.  The  title  to  a  lapsed  trust  of  personal  estate,  where  the 
Rcmaity  ?mder  beneficiary  interest  is  in  the  next  of  kin  of  the  tnister,  may  be  made 

'  Chrd^nCi  Tn.   v.    Harper,   4    Dec  lervioe  was  »  habUe  mode  of  oompletinga 

1821,  1  Sh.  1S6,  N.E.  176.  title  to  a  right  ooiutitiited  by  way  ol  le- 

'  Notes  on  Adjudication,  p.  86,  Na  8.  served  real  burden. 

>  Dundas  v.  Ihindas,  28  Jan.  1828,  2  *  Barttow  v.  StewaH,  18  Feb.  1858,20 

Sh.  145,  N.K  183.  In  Andrews  v.  Laurie,  D.  612.     See  1  Fraaer,  815,  and  cam 

12  I>ec.  1849,  12  D.  844,  it  was  held  that  there  citeO. 
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up  by  confirmation  in  that  character.^    Where  the  beneficiaries  chap,  lxyh. 
are  not  of  the  next  of  kin,  it  has  been  suggested  that  they  might  lapsed  trust 
make  up  a  title  by  confirmation  as  executors-creditors  of  the  trustee,  ^qdm  next 
supposing  the  lapse  to  have  arisen  in  consequence  of  his  death  after  o^  ^^  • 
acceptance;  but  unless  we  assume  that  a  trust  is  an  inheritable 
right  (which   it  clearly  is  not),  this  course  would   seem  to  be 
incompetent,  since  confirmation  can  only  be  used  to  take  up  an  in- 
heritance.    In  the  case  of  a  lapse  by  non-acceptance  on  the  part  of 
the  trustees,  the  beneficiaries  may  confirm  to  the  truster  in  the 
character  of  legatees.    In  the  case  of  a  lapse  by  the  death  of  the 
trustee  before  he  has  realised  the  estate,  the  beneficiary's  title  may 
be  completed  by  confirmation  to  the  truster  ad  omissa  vel  non  exe- 
eutar    But  where  the  trustee  dies  after  realising,  but  before  dis- 
tributing the  estate,  the  estate  can  only  be  taken  up  (apart  from 
the  provisions  of  the  Trusts  Acts)  by  a  judicial  factor  acting  under 
the  authority  of  a  warrant  of  the  Court  of  Session.     In  Oavin  v. 
Kirhpatridc?  it  was  decided  that  the  rights  of  beneficiaries  who  had  by  adjudica- 
confirmed  the  right  to  a  lapsed  succession  qua  next  of  kin  might 
be  attached  by  adjudication  at  the  instance  of  their  creditors.     It  is 
thought  that,  even  in  the  case  of  a  purely  moveable,  and  a  fortiori 
in    the    case    of   a   mixed    heritable   and  moveable   succession, 
adjudication,  as  a  catholic  diligence,  might  be  resorted  to  with 
propriety  for  the  purpose  of  vesting  the  universitas  of  a  succession 
in  the  beneficiaries. 

2367.  In  the  preceding  observations  it  is  assumed  that  the  trust  Completion  of 
is  in  a  situation  to  admit  of  an  immediate  distribution  or  convey-  claKactoreon 
ance  of  the  estate.     Where  there  are  contingent  interests  to   be  truBt-esutcs. 
protected,  or  discretionary  powers  to  be  exercised,  the  proper  course 

is  to  have  a  judicial  factor  appointed  to  execute  the  trust,  who  may 
confirm  the  moveable  estate  under  the  Act  of  Sederunt  of  1730,  and 
may  complete  a  title  to  the  heritable  estate  under  the  Titles  Acts. 

2368.  By  the  14th  section  of  the  Trusts  (Scotland)  Act,  1867,*  Completion  of 
it  is  enacted  that,  "  When  any  person  shall  be  entitled  to  the  pos-  Trusts  Act  by 
session  for  his  own  absolute  use  of  any  heritable  property  or  move-  ti^e  beneficiary; 
able  or  personal  property,  the  title  to  which  has  been  taken  in  the 

name  of  any  trustee,  or  curator  bonis,  or  factor  loco  ahsentis,  or  factor 
loco  tutoris,  or  judicial  factor,  or  other  person  who  has  died  or 
become  incapable  of  acting  without  having  executed  a  conveyance 
of  such  property,  it  shall  be  lawful  for  the  person  beneficially 
entitled  to  such  property  to  apply  by  petition  to  the  Court  for 

^  Oavin  v.  KirkpaUiek,  80  May  1826,  '  Oavin  v.  KUpatrieh,  supra, 

4  Sh.  629,  N.E.  687.  *  30  and  8X  Vict.,  cap.  97,  §  14, 

*  See  Nied  and  Camy  v.  WUfon,  10 
Jnne  1856,  18  D.  1000, 
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CHAF.  Lxvn.  authority  to  complete  a  title  to  such  property  in  his  own  name,  and 
suQh  petition  shall  specify  and  describe  the  heritable  property, 
and  refer  to  an  inventory  in  which  the  moveable  or  personal  pro- 
perty is  specified,  to  which  such  title  is  to  be  completed,  and 
after  such  intimation  and  inquiry  as  may  be  thought  necessary,  it 
shall  be  lawful  for  the  Court  to  grant  a  warrant  for  completing 
such  title  as  aforesaid,  which  warrant  shall  specify  and  describe 
the  heritable  property  to  which  it  is  applicable,  and  shall  also 
specify  the  moveable  or  personal  property,  or  shall  bear  reference 
to  an  inventory  appended  to  the  petition  in  which  such  personal 
property  is  specified ;  and  such  warrant  shall  be  effectual  as  a  con- 
veyance of  such  heritable  property  in  favour  of  the  petitioner  in 
like  manner  and  to  the  same  effect  as  a  warrant  in  favour  of  a 
judicial  factor,  granted  under  the  authority  of  the  38th  section  of 
'  The  Titles  to  Land  (Scotland)  Act,  I860,' and  shall  also  be  effectual 
as  an  assignation  of  such  moveable  or  personal  property  in  favour 
by  factow.  of  the  petitioner."  ^  By  section  15  it  is  provided  that  in  petitions 
for  the  appointment  of  judicial  factors  authority  to  complete  titles 
may  be  prayed  for,  and  that  the  application  may  include  moveable 
or  personal  property. 
Completion  of  2369.  In  the  case  of  a  trust  lapsing  by  the  death  of  the  trustees, 
utie  by  con-     where  the  trust  conveyance  contains  a  destination  to  the  heir  of  the 

veyance  from     ,  ..  •'._  ii/».i  tj 

the  heir  of  the  last  survivmg  trustee,  a  title  to  the  beneficial  estate  may  be  made 
tru8^7*^*°*   up  by  conveyance  from  the  trustee's  heir,  if  he  is  willing  to  serva^ 
In  the  Commissary  Court  of  Edinburgh,  the  heir  of  line  is  held  to 
be  the  only  party  entitled  to  serve  in  virtue  of  a  destination  to  the 
heirs  of  a  surviving  trustee ;  and  this  irrespective  of  the  considera- 
tion whether  the  trust-estate  consists  of  heritable  or  moveable  pro- 
perty.   A  general  service  vests  in  the  heir  a  title  to  the  moveable 
estate  to  which  the  trustees  have  confirmed,  though  the  heir  may 
with  propriety  confirm  as  executor  ad  atnissa  vd  non  executa.    In 
a  case  where  the  heir  of  a  last  surviving  trustee  had  made  up  a 
title,  but  died  during  the  dependence  of  the  suit,  it  was  held  that 
the  beneficiaries  were  entitled  to  sist  the  next  heir,  he  having  pre- 
Compietionof  viously  served  heir  of  provision  to  the  truster.^    The  radical  or 
tiUe  to  tarua-     reversionary  interest  of  the  truster  under  a  trust  conveyance  inter 

ter  8  radical  or  •'  .  "^ 

reversionary     VIVOS  Stands  on  his  own  title.    His  heir  may  therefore  complete  a 
interest.  j.j^|^  ^  ^^  directly  by  serving  heir  to  his  ancestor,* — a  title  made 

up  through  the  trustee  being  inept.* 

'  It  has  been  decided  that  the  privilege  '  Mackwood  v.  Brewster,  25  June  18iS2 

here  given  is  personal  to  the  benefidaiy  (not  reported). 

under  a  lapsed  tmst,  and  that  a  title  can-  *  Chapter    LIY.    (Truster's    Badicsl 

not  be  made  in  this  way  by  his  assignee, —  Bight). 

MaeknigfU  Petr.,  1875,  2  R.  667.  ^  OUmour  v.  OUmour,  1878, 11  Umo^ 

>  Chapter  LII.  (Vesting  of  the  Trust-  858,  oited  supra,  p.  96^, 
l^tate  in  the  Trustee). 
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2370.  As  a  trust  is  a  personal  interest^  it  may  be  extinguished  chap.  Lxvn. 
by  the  beneficiary's  discharge,  the  effect  of  which  is  to  put  an  end  Effect  of  a  dis- 
to  the  particular  right,  leaving  the  estate  subject  to  the   naore  ^J^j^^^® 
general  destination  of  the  trust  settlement,  in  so  far  as  that  may  interest. 
be  applicable.     Thus,  if  one  out  of  two  beneficiaries  having  joint 
interests  in  a  trust-estate  renounces  his  interest,  it  will  devolve 
jure  accrescendi  upon  his  co-beneficiary.^    Where,  on  the  contrary, 
the  beneficiary  interest  in  a  subject  is   held   by  two  persons  in 
severalty,  and  one  of  them  discharges  his  right,  the  benefit  of  the 
discharge  will  accrue  to  the  general  estate.*    The  discharge  of  a 
liferent  interest  has  the  effect  of  disburdening  the  trust-estate  of 
the  charge ;  and  therefore,  if  the  fiar  has  a  vested  interest,  his  right 
will  expand,  and  he  will  be  in  titulo  to  demand  a  conveyance  of 
the  specific  estate.* 

1  OiUeapie  y.  Robertsm,  11  Mar.  1824,  ^  gee  Chapter  XLVI.  (Anticipation  of 

2  Sh.  795,  N.E.  656.  Payment). 

^  Breadalhane  Tra,  v.  Pringle,  16  Jan. 
1841,  3  D.  357. 
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CHAPTER  LXVIII. 

SEQUESTRATION  AND  APPOINTMENT  OF  JUDICIAL 
FACTORS  ON  TRUST-ESTATFA  AND  REMOVAL  OF 
TRUSTEES. 


Ori^D  ind 
linnU  of  the 
power  of  ap- 
pointment 
Tested  in  the 
Court  of  8e«- 
flion. 


Four  cases 
distinguished. 


Court  will  ap- 
point a  factor 
in  cases  of 
failure  of  the 
original  trus- 
tees. 


2371.  Id  order  that  the  beneficiary  interest  may  not  lapse  in 
conseciuence  of  the  failure  of  the  trustees  of  a  settlement,  the 
Court  of  Session  has  been  in  use  to  appoint  judicial  factors  upon 
trust-estates  in  circumstances  where  such  appointments  were 
necessary  either  for  the  protection  of  the  ultimate  intei-ests  of  the 
beneficiaries  or  with  a  view  to  interim  management  As  such 
appointments  are  made  ex  nobili  officio,  the  Court  is  not  bound  by  any 
positive  rules  having  relation  to  the  convenience  or  expediency  of 
interfering.  There  are,  however,  certain  situations  in  which  the 
appointment  of  a  factor  is  a  matter  of  obvious  expediency,  and 
where  the  appointment  will  be  granted  almost  as  a  matter  of  course. 
The  circumstances  to  which  we  refer  are  these : — First,  where  the 
oflice  of  trustee  has  lapsed,  and  the  title  to  the  beneficial  or  equi- 
table interest  stands  upon  the  trust  conveyance  ;  secondly,  where  the 
trustee  is  insolvent,  or  has  so  conducted  himself  in  relation  to  the 
trust  affairs  or  otherwise  as  to  be  deemed  untrustworthy  ;  thirdly, 
where  a  quorum  of  trustees  cannot  be  obtained,  as  may  happen  in 
the  case  of  the  incapacity,  illness,  or  non-residence  of  one  or  more 
of  the  original  accepting  trustees ;  fourthly,  in  the  case  of  the 
trustees  differing  in  opinion  with  reference  to  the  general  course  of 
management,  or  as  to  transactions  of  special  importance 

2372.  (1.)  The  earliest  examples  of  the  interposition  of  the 
Court  in  matters  of  administration  were  appointments  of  judicial 
factors  where  there  was  a  total  failui*e  of  trustees.  No  doubt  seems 
ever  to  have  been  entertained  as  to  the  jurisdiction  and  power  of 
the  Court  to  make  such  appointments  ;  but  in  some  cases  it  seems 
to  have  been  contended  that  the  beneficiary  interest  was  a  mere 
burden  on  the  estate  of  the  trustee,  and  fell  with  it  as  a  necessaiy 
consequence  of  the  failure  of  the  trust  destination.^  The  argument, 
however,  was  not  successful.     The  distinction  between  the  l^al 


1  See  Diek  v.  Fergu9on,  1768,  M. 
7446  ;  King's  College  of  Aberdeen,  1741, 
Elch.  **  Trust,"  No.  11,  and  Notes, 
•*  Jurisdiction,"  No.  21  ;  King*$  College  v. 


Ramaay,  1741,  Elch.  <*  Jurisdiction,"  Ka 
21  ;  CampbeU  v.  Momie,  1752,  M.  7440 ; 
Mofdcwall  V.  MacdowaO^  1789,  M.  74M, 
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and  the  equitable  estates  under  trust  settlements  was  recognised  by  chap.  Lxvin. 
the  Court  in  the  last  century,  and  the  doctrine  was  laid  down  that 
a  lapse  of  the  one  estate  did  not  involve  the  destruction  of  the 
other.  It  was  virtually  settled  by  the  decisions  referred  to,  and 
by  the  case  of  Campbdl  v.  Campbell,^  that  unless  the  right  of 
succession  was  made  dependent  upon  the  trusteeship — e.^.,  in  cases 
where  a  power  of  selection  was  given  to  the  trustee — the  rights  of 
the  beneficiary  would  not  be  affected  by  his  death  or  non- 
acceptance.  This  view  was  confirmed  by  two  decisions  which 
followed  soon  after,^  establishing  a  fonn  of  action — declaratory 
adjudication — whereby  a  beneficiary  might  obtain  himself  vested  in 
the  equitable  interest  notwithstanding  the  failure  of  the  trustees 
of  the  settlement.  The  theory  of  the  law  in  relation  to  beneficiary 
titles,  as  well  as  the  course  of  practice,  show  that  the  appointment 
of  judicial  factors  on  trust-estates  is  properly  an  act  of  admini- 
strative jurisdiction.  Such  appointments  are  not  necessary  to 
complete  or  fortify  the  title  to  the  equitable  estate.  Their  purpose 
is  that  of  supplying  a  vacancy  in  the  office  of  trustee,  and  pro- 
viding for  the  economical  administration  of  the  estate  under  the 
supemsion  of  the  Supreme  Court.* 

2373.  It  has  been  laid  down  that  where  the  trust-deed  makes  Court  will  not 
provision  for  the  assumption  or  nomination  of  trustees,  the  Court  [^CTeira^sub^ 
will  not  interfere  unless  it  can  be  shown  that  those  provisions  are  asting  and 

*•  operative 

inapplicable  to  the  emergency  which   has   arisen.*    As  trustees  power  of 
are  now,  in  virtue  of  the  enabling  clauses  of  the  Trusts  Act,  1861,*  ^^'^"P  *^°* 
empowered  to  resign  at  pleasure,  and  also  to  supply  vacancies  in 
the  trust  by  the  assumption  of  new  trustees,  it  might  be  supposed 
that  in  future  there  would  be  little  cause  for  requiring  the  eissis- 
tance  of  the  Court  for  that  purpose.     But  the  fact  is,  that  by  far 
the  larger  number  of  applications  are  those  which  occur  in  con- 
sequence of  the  total  failure  of  the  trustees,  when  there  is,  of 
course,  no   person   in  titulo   to  exercise  a  power  of  assumption. 
Where  a  widow,  who  had  accepted  and  acted  as  trustee  on  her  Double  trusts. 
husband's  estate,  died  intestate,  and  a  judicial  factor  was  appointed 
to  administer  her  estate,  the  Court  appointed  the  same  party  factor 
on  the  trust-estate  of  the  husband,  being  of  opinion  that  duplicate 
management  was  unnecessary.^ 

^  Campbdl  v.  OampUU,  1738,  M.  4076,  the  Court,  on  failure  of  the  original  trus- 

6849.  tee^^ffarper,  7  Feb.  1838,  11  Sh.  865. 

'  Drtimmond  v.  Mackenzie,  1768,  M.  *  Sffe  Hamilton  v.  LittUjohny  7W.  &S. 

16,206  ;    DaJlzid  v.   Dahid,    1756,    M.  880,  and  8  July  1834,  2  S.  &  M<L.  355. 
16,204.  ^  24  and  25  Vict.,  cap.  84  ;  see  also  26 

'  Accordingly,  the  Court  will  not  con-  and  27  Vict.,  cap.  115. 
fer  special  powers  upon  the  factor  at  his  '  Clark  v.  Ba/rstow^  17  June  1856,  18 

appointment,  even  though  the  destination  D.  1041.     But  see  Halcomb,  9  July  1853, 

should  be  to  a  factor  to  be  nominated  by  15  D,  861, 
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CHAP.  Lxvra.  2374.  As  the  beneficiary's  right  to  have  a  judicial  factor 
Examples  of  appointed  results  from  the  fact  that  the  appointment  of  trustees 
in  ooM^uence  ^^  lapsed,  it  is  evident  that,  in  a  question  as  to  the  competency 
of  a  lapse  in  or  propriety  of  the  proposed  appointment,  the  cause  of  the  lapse  is 
tion  of  testa-  immaterial.  We  shall  merely  mention  some  of  the  more  ordinary 
nientarytrusts.  yj^^gti^g  ^f  circumstancc  Under  which  such  applications  have  been 

granted.  For  example,  the  office  of  trustee  may  lapse  where  all 
the  trustees  named  have  predeceased  the  testator,*  or  where  those 
who  survive  either  fail  to  accept  the  trust  ^  or  refuse  to  exercise 
their  office.*  Again,  it  may  happen  that,  although  a  quorum  of 
the  trustees  have  actually  accepted,  the  trust  may  be  prematurely 
brought  to  an  end,  either  by  the  death  of  all  the  trustees  without 
a  new  appointment  having  been  made,*  or  by  the  exercise  of  a 
power  of  resignation,^ — though  it  may  be  doubted  whether  trustees 
can  relieve  themselves  from  responsibility  by  resigning  without 
having  previously  made  provision  for  the  continuance  of  the  trust 
by  the  assumption  of  successors.®  In  the  class  of  cases  referred  to 
the  appointment  of  a  factor  is  usually  made  as  a  matter  of  course. 
Defence  that  It  has  sometimes  been  pleaded  as  a  defence  to  applications  under 
haustedand  such  ciroumstanccs  that  the  trust  purposes  have  been  fulfilled. 
tTOst  wound     rpj^jg  jg  ^  gQQ^  defence,  assuming  it  to  be  well  founded  in  fact ;  for 

clearly  the  Court  would  not  appoint  a  judicial  factor  on  a  trust- 
estate  which  had  ceased  to  exist.^  But  if  there  is  an  estate,  and 
a  beneficiary  claiming  an  interest  in  it,  although  only  reversionaiy 
and  prospective,®  or  subsidiary,  e.g.,  as  in  the  case  of  a  creditor 
seeking  to  secure  his  debt,®  a  factor  will,  as  a  rule,  be  appointed. 
A  party  who  has  been  nominated  trustee,  and  who  declines,  will 
not  be  appointed  judicial  factor  on  the  estate.^^ 
Trnsta  inter  2376.  The  limits  within  which  the  Court  will  exercise  the 

truster  haaV^  power  of  appointing  judicial  factors  upon  estates  created  by  trusts 
r^erved  power  inter  VIVOS  are  not  very  well  defined.     On  the  one  hand,  the  Court 

of  appoint-  •^  ' 

ment. 

^  Cairns,  19  Jan.  1838,  16  Sh.  835.  *  Per  Lord   Brougham  in    MUkr  v. 

3  Smart,  29  June  1864,  16  D.  1004.  Blaclc'%  Trs,,  2  S.  &  M*L.  890. 

^  Drummondy.  lAndsay^  18  June  1857,  ^  It  is  a  good  defence   that  the  true 

19  D.  859  ;  Ruuelly  27  June  1855,  17  D.  or  only  apparent  object  of  the  application 

1005.  is  to  gain  an  advantage  over  a  oompeting 

^  See  Thomaon^  10  July  1857,  19  D.  claimant, — Cunninghame  Petr.,  15  Jan. 

964  ;  British Idnen  Co,,  20  July  1844, 16  1839,  1  D.  862  ;  Marshall  Petr.,  5  Jan. 

Jur.  603 ;  Douglas,  14  Dec.  1839,  2  D,  1859,  21  D.  208. 

238.     As  to  the  effect  of  a  partial  failure  ^  Burnett,  24  Jan.  1829,  7  Sh.  314  ; 

under  appointments  of  trustees  for  chari-  Brown  v.  Robertson,  29  May  1845,  7  D. 

table  uses,  see  Wylie,  28  June  1850,  12  D.  745. 

1110 ;  Ferguson  v.  Marjoribanks,  1  April  »  Shaw  v.   Steele,  28    Feb.    1862,   24 

1853,  15  D.  637.  Jur.  266,    11  March  1862,  14  D.  762 ; 

'^  Broughton*s  case,  cited  in  Mackenzie  ffawarden  v.  Dunlop,  81  May  1861,  28 

Y,  Grieve,  20  Dec.  1828,  7  Sh,  223,  D.  928. 

Pennycook,  20  Deo.  1861, 14  D.  811, 
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considers  itself  bound  by  the  maxim  that  its  powers  are  only  to  be  chap.  Lxvm. 
exercised  in  cases  of  necessity, — that  is,  where  there  is  no  legal 
custodier  of  the  trust  property,  and  no  power  of  reappointment 
vested  in  the  parties  interested.^  In  what  circumstances  a  power 
of  reappointment  may  be  given  by  implication  has  never  been 
definitely  settled.  It  has  generally  been  considered  that,  as  regards  Trusts  for 
private  trusts  for  creditors,  no  power  of  appointment  remains  in  ^™  ™" 
the  truster  unless  expressly  reserved  to  him,  and  that  the  creditors 
have  not  the  power  of  electing  a  new  trustee  unless  it  is  conferred 
on  them  by  express  grant.  In  such  cases  accordingly  the  authority 
of  the  Court  may  be  sought  with  a  view  to  the  appointment  or 
election  of  a  new  trustee.^  Yet,  as  the  radical  title  to  property 
disponed  in  trust  for  creditors  belongs  unquestionably  to  the 
truster,  it  is  thought  that  a  power  of  appointing  a  new  trustee  to 
supply  a  vacancy  must  be  held  to  remain  with  him  as  an  adjunct 
to  the  property  title.  A  truster  may  at  any  time  put  an  end  to 
a  trust  for  creditors  by  a  recall  of  his  mandate,  accompanied  by  a 
tender  of  payment  of  the  outstanding  debts  which  the  trust  was 
intended  to  secure ;  and  the  power  of  recalling  the  trust  seems  to 
include,  by  necessary  implication,  the  power  of  making  provision 
for  its  continuance. 

2376,  The  grounds  on  which  it  was  laid  down  that  the  parties  Resenred 
to  marriage-contract  trusts  had  the  power  of  appointing  new  trus-  ?ppdntment 
tees  are  not  so  clear.    In  such  cases  the  radical  title  may  or  may  not  ^^°^®^  mftrriage 
remain  in  the  disponer.     The  purpose  of  the  trust  conveyance  is 
the  securing  of  the  fund  for  the  future  wants  of  the  truster's  family, 
— a  purpose  which  might  be  defeated  in  some  instances,  if  the 
parties  were  at  liberty  to  transfer  the  property  to  the  custody  of  a 
trustee  of  their  own  selection.     At  the  same  time,  it  must  be  Distinction  in 
observed  that  in  one  class  of  marriage-contract  trusts — we  refer  to  trustTiimited 
trust  conveyances  of  the  wife's  property  made  in  contemplation  ^*^®^"^v, 

•^  *      ^       •'  *^  ,  sistence  of  the 

of  marriage — the  lady  retains  the  radical  title,  together  with  a  marriage, 
postponed  interest  contingent  on  the  dissolution  of  the  marriage 
by  the  death  of  the  husband  without  issue ;  ^  and  it  is  at  least  an 
open  question  whether  the  husband  has  not  a  reversionary  interest 
in  property  conveyed  by  him  under  similar  circumstances.     This 


1  In  Mimtignani  Petr.,  17  Feb.  1866, 
4  Macph.  461,  wbere  a  bond  destined  to 
a  married  woman  and  her  children  was 
to  be  paid  up  by  the  debtor,  the  Court 
appointed  a  judicial  factor  in  order  that 
the  security  might  be  discharged,  and  the 
money  reinvested  subject  to  the  same 
destination. 

*  See  Mitchdl  Petr.,  28  Jan.  1860,  22 


D.  682  ;  Earl  of  Lauderdale  v.  Earl  of 
Fife,  9  March  1830,  8  Sh.  675  ;  MorUon 
Petr.,  18  Jan.  1834,  12  Sh.  307. 

'  Torry  Anderson  v.  BucJuinan,  2  June 
1837,  15  Sh.  1073;  Cunningham  v. 
M'Leod,  13  Aug.  1846,  5  Bell,  210, 
affirming  3  D.  1288  ;  Martin  v.  Banrui- 
tyne,  8  March  1861,  23  D.  705. 
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CHAP.  LxvuL  reversionary  right  in  the  settlor  of  estate  conveyed  for  the  uses  of 
marriage-contract  trust  may  be   sufficient  to  give  the  party  an 
interest  to  appoint  new  trustees ;  and  upon  this  ground  the  cases 
of  Lindsay  and  Tovey}  in  which  it  was  held  that  the  spouses  liad  a 
reserved  power  of  appointing  new  trustees,  are  entirely  consistent 
with  the  principles  of  the  law  of  trusts.*     It  is  only  necessary  to 
add,  that  whei-e  the  power  of  reappointment  in  such  cases  is  not 
clear,  the  Court  will  not  insist  on  its  being  exercised,  but  will 
appoint  a  judicial  factor  if  the  parties  desire  it.' 
Factor  will  not       2377.  Before  leaving  the  subject  of  lapsed  trusts,  it  may  be  added 
whererompet-  ^^^^  wherc  an  estate  disposed  of  by  trust  settlement  has  been  taken 
iog  ciaimanta    up  as  intestate  succession  by  the  legal  representatives  of  the  truster, 
sion  on  a  legal  and  possession  has  followed  upon  their  title,  the  Court  will  not  ap- 
^^^^  point  a  factor,  but  will  leave  the  beneficiaries  to  substantiate  their 

claims  by  an  action  again  the  heir  in  possession.^    The  reason  is 
obvious.   The  appointment  of  a  factor,  like  sequestration  of  heritable 
estate,  is  a  remedy  properly  applicable  to  cases  where  there  is  either 
no  party  in  possession,  or  where  the  possession  is  recent  and  disputed. 
If,  therefore,  the  legal  representatives  have  been  allowed  to  enter 
into  possession  upon  the  title  of  service  or  confirmation,  the  Coart 
does  not  disturb  that  possession  by  summary  process.     But  where 
an  application  is  presented  immediately  on  the  completion  of  a 
title  by  the  heir-at-law,^  or  personal  representatives,^  and  for  the 
purpose  of  preventing  the  legal  representative  from  taking  posses- 
sion, a  judicial  factor  may  be  appointed. 
insoWent  tros-        2378*  (2.)  It  has  never  been  laid  down  as  a  general  rule  that 
BupenMiedby  ^^  insolvency  of  a  trustee  is  an  absolute  disqualification.     The 
the  appoint-     practice,  however,  is  to  accede  to  any  reasonable  application  for  the 
cial  factor.       appointment  of  a  judicial  factor  on  the  ground  of  the  insolvency  of 
the  trustee,  especially  if  the  insolvent  is  a  sole  trustee,  or  if  his 
attendance  is  necessary  to  constitute  a  quorum.*^    And  this  is  just. 


'  Lindtay  v.  LindMay,  19  June  1847, 
9  D.  1297  ;  Twey  v.  Tmnant,  11  March 
1854,  16  D.  866. 

'  See  Chapter  LXI.  (Aooeptanoe  and 
New  Appointment  of  Trustees),  p.  1130. 

>  DavidMm,  18  June  1857,  19  D.  862  ; 
Macgeorgt,  8  March  1856,  18  D.  792 ; 
AUeock,  2  June  1855,  17  D.  785.  The 
Court  has  even  appointed  a  factor  where 
the  contract  was  not  in  the  fonn  of  » 
trust  conveyance, — MdvUJU^  8  March 
1856, 18  D.  788. 

«  Fiiday  v.  Dymodc,  11  March  1854, 
16  D.  868.  In  one  case  the  Court 
refused  to  appoint  a  factor  on  the  ground 
that  the  i^pointment  would  interfere  with 


the  powers  of  creditors  secured  upon  the 
estate, — Ouninghame  v.  Dtekton^  15  Jan. 
18S9,  1  D.  862.  In  another  oaae,  the 
appointment  was  refused  because  the 
object  of  the  petitioners  was  to  have  the 
trust  defended  at  the  expense  of  the 
estate, — MarthaU  ▼.  Oraham,  5  Jan. 
1859,  21  D.  203. 

^  Fraser  v.  TKorbwrn,  15  Dec  1855, 
18  D.  264  ;  Brown  v.  BoberUon^  29  May 
1845,  7  D.  745. 

•  Barwiek,  27  Jan.  1855,  17  D.  308. 

7  Towari,  14  May  1823,  2  Sh.  305, 
N.£.  268 ;  SmiiK,  15  May  1832,  10  Sh. 
531 ;  Walker,  30  May  1837, 9  Jurist,  480 ; 
Souiar'9  Or§.,  25  Nov.  1852,  15  D.  S9. 
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because,  even  where  the  trustee's  conduct  has  been  unexception-  chap.  Lxvin. 
able,  and  his  insolvency  is  the  result  of  innocent  misfortune,  it  cannot 
be  said  that  the  trust-estate  is  safe  in  his  keeping.  Money  paid,  or 
goods  delivered  to  him  on  behalf  of  the  trust,  might  be  poinded  in 
his  hands  for  his  own  debts  ;  and  mistakes  in  regard  to  the  terms 
of  a  deposit,  or  investment  of  the  proceeds  of  trust  property,  might 
have  the  effect  of  bringing  the  trust-funds  under  the  power  of  the 
tinistee's  creditors.  In  the  case  of  Dryburgh}  one  of  a  body  of  five 
trustees,  a  son  of  the  truster,  became  insolvent.  The  trust-deed 
contained  a  power  to  the  trustees  '*  to  allow  any  sums  which  may 
be  in  the  hands  of  my  children  to  remain  with  them  at  interest,"  and 
in  a  petition  by  the  other  beneficiaries  for  the  sequestration  of  the 
trust-estate  it  was  suggested  that  this  power  might  be  abused. 
The  prayer  of  the  petition  was  refused.  In  some  cases  the  objec- 
tion of  insolvency  has  been  obviated  by  the  trustee  finding  caution ; 
but  it  is  doubtful  whether  such  precedents  would  be  followed.^ 
Trustees  may  therefore  be  advised  that  they  are  entitled  to  decline 
to  act  with  a  collec^ue  who  has  become  insolvent ;  and  that,  in  the 
event  of  his  insisting  on  exercising  his  rights  as  a  trustee,  they  are 
entitled  to  apply  to  the  Court  to  have  the  trust  superseded. 

2379.  Any  breach  of  official  duty  on  the  part  of  a  trustee  may  Sequestration 
be  made  a  ground  for  an  application  to  the  Court  for  the  sequestra-  jJi  <^e8  of 
tion  of  the  trust-estate  and  the  appointment  of  a  judicial  factor.^  ^^^®*^^^^*^'^*' 
Such  applications  have  been  granted,  for  example,  in  cases  where 
a  trustee  has  illegally  attempted  to  purchase  the  trust-estate  for 
himself  ;^  has  retained  considerable  sums  of  trust  money  uninvested 
or  invested  in  his  individual  name ;  ^  has  attempted  to  sell  out  stock 
when  the  money  was  not  required  for  the  purposes  of  the  trust ;  * 
or  has  otherwise  placed  himself  in  a  position  antagonistic  to  the 
trust.^    In  such  cases  a  distinction  is  taken  between  sequestration  Removal  of 
of  the  estate  and  the  removal  of  the  trustee.     The  former  only  sus- 
pends the  exercise  of  the  powers  of  the  trustee,  and  by  means  of  a 
recall  of  the  factory  the  trustee  may  be  reinstated.     The  removal  of 
a  trustee  from  office  implies  grave  censure,  and  it  has  been  the  policy 
of  the  Court  not  to  visit  with  censure  except  in  cases  of  proved 


1  Dryburgh  v.  Walker* t  TV*.,  1873,  1 
IL31. 

^  See  Barry  v.  Thorburn^  11  March 
1847, 9  D.  917 ;  Maephervm,  19  Dec.  1840, 
8  D.  315. 

*  Petitioiia  lor  the  removal  of  trustees 
must  be  presented  in  the  Inner  House, —« 
MUehdl  Petr.,  20  July  1864,  2  Macph. 
1878. 

*  The  purchase  of  the  trust-estate  of  a 
bankrupt  by  his  trustee  is  a  sufficient  rea- 


son for  removing  the  trustee  from  his 
office,— ^roun  v.  Burt,  28  Dec.  1848,  11 
D.  888  ;  Drew  v.  PcUerwn,  2  Dec.  1825, 
4  Sh.  259. 

«  Morris,  27  Feb.  1858,  20  D.  716  ; 
Frater,  11  March  1854, 16  D.  867 ;  Flem- 
ing V.  Craig,  30  May  1868,  1  Macph.  850. 

«  OoM,  19  July  1856,  18  D.  1318. 

^  Thornton  v.  Dairy mpU,  11  Jan.  1865, 
3  Macph.  386. 
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CHAP.  Lxviii.  delinquency.  The  case  of  Gilchrist}  which  has  been  treated  as  a 
precedent,^  brings  out  the  distinction.  Here  the  trustee  had 
invested  a  trust-fund  in  trade  and  had  kept  no  formal  record  of  his 
transactions  as  trustee,  but  he  had  managed  the  small  fund  econo- 
mically and  preserved  the  capital  The  late  Lord  President  in 
moving  the  refusal  of  the  petition  said :  "  The  remedy  suggested  is 
that  the  trustee  should  be  removed,  and  a  judicial  factor  appointed; 
but  in  order  to  justify  us  in  adopting  so  extreme  a  measure  as  the 
removal  of  a  trustee,  there  must  be  something  more  than  mere 
irregularity  or  illegality.  We  are  not  in  the  habit  of  removing 
trustees  unless  there  has  been  a  decided  malversation  of  office,  and 
there  is  nothing  of  that  kind  here."  *  Where  it  was  averred  and 
was  not  disputed  that  a  majority  of  a  body  of  testamentary  trustees 
had  entered  into  an  agreement  with  one  of  the  claimants  of  the 
succession  to  give  him  their  support  in  the  prosecution  of  his 
claim,  the  Court  granted  the  prayer  for  sequestration,  becaose  it 
was  considered  that  in  a  case  of  disputed  succession  the  estate 
ought  to  be  in  neutral  custody.^  Such  applications  at  the  instance 
of  beneficiaries  are  more  readily  entertained  where  the  trust  is  in 
the  hands  of  a  sole  trustee  who  does  not  propose  to  consult  the 
wishes  of  the  beneficiaries  as  to  the  assumption  of  new  trusteea^ 
Appointment  2380.  (3.)  Where,  in  consequence  of  the  non-residence,  perma- 

conJ^ewe  of  ^^^^  illness,  or  incapacity  of  any  of  the  trustees,  an  acting  quorum 
no*  ^^°w"  °'  cannot  be  brought  together,  the  Court  is  always  disposed  to  accede 
of  accepting     to  an  application  for  the  appointment  of  a  judicial  factor.®    Where 


trustees. 


^  Qilohriit^i  Tr%,    v.    Dick,   1883,   11  is  empowered  to  remove  »  trustee  on  % 

R.  22.  eequeatrated  estate  on  the  application  of 

^  Harru  v.  Howie,  1893,  21  R    16  ;  creditors  representing  one-fourth  in  vslne 

Bowman  v.  JtutsdTs  Tn.,  1891, 19  R.  203.  of  the  clauus. 

»  11  R.  24.  «  Nuba  V.  Fraser,  31  Jan.  1886,  18 

♦  BimU  y.  CkrutU,  1891,  19  R.  834.  Sh.  384  ;^  Dean,  17  Nov.  1852,  15  D.17; 

To  this  principle  may   be  referred  the  ^Stoe/,  11  March  1854, 16D.  867;  fTatAlS 

award  of  sequestration  and  removal  in  the  June  1854,  16  D.  941.     See  the  cases  of 

case  of  M'Whirter  v.  LaUa,  1889,  17  R.  Smith  Petr.,  20  March  1862,  24  D.  838, 

68,  and  also  the  judgment  in  the  case  of  where  the  Court  refused  to  remove  an 

MitehdPs  mortification,  where  the  milder  absent  trustee,  but  appointed  a  jadidal 

measure  of  sequestration  and  the  appoint-  factor  ;  and  Skand  Petr.,  20  Mardi  1862, 

ment  of  an  interim  factor  was  considered  24  B.  829,  where  the  Court  first  allowed 

sufficient  to  meet  the  requirements  of  the  the  absent  trustee  to  resign,  and,  on  the 

case, — CarmorU  v.  MUcheWs  Trs.,  1883,  resignation  being    lodged,   appointed  a 

10  R.  829.  judicial  factor  with  the  usual  powers.    In 

«  Bender8on  v.  Henderton,  1898,  20  R.  the  case  of  HiU  Petr.,  11  July  1855, 17 

586.     Among  the  older  cases  on  removal  D.  1104,  the  Court  declined  to  i^point  s 

of  trustees,  reference  may  be  made  to  judicial  factor  on   the   application  of  s 

Smith  Petr.,    1862,   24  D.    838;   Hay,  trustee  who  was  resident  in  England,  and 

1861,  28  D.  594  ;  Butehart  v.  Bvtchart,  who  aUeged  that  he  was  unable,  in  oon- 

1851,  13  D.  1258 ;  and  Shedden  Petr.,  sequence   of  non -residence,   to  perform 

1867,  5  Macph.  955.    By  the  74th  section  personally  the  duties  pertaining  to  the 

of  the  Bankruptcy  Act,  the  Lord  Ordinary  trust. 
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the  temporary  purposes  of  the  trust  had  been  fulfilled,  and  nothing  chap,  lxvui. 
remained  to  be  done  but  to  wind  up  or  distribute  the  proceeds  of 
the  trust-estate,  the  Court  has  granted  authority  to  the  resident 
and  acting  trustees,  although  less  than  a  quorum,  for  that  purpose.^ 
The  doubts  which  were  entertained  in  the  profession  as  to  the 
retrospective  operation  of  the  first  Trusts  Act  seem  to  have  been 
so  far  shared  in  by  the  Court  that,  in  a  reported  case  which  arose 
subsequent  to  the  passing  of  the  Act,  authority  to  resign  was 
granted  to  a  non-resident  trustee  under  a  trust  which  had  been  in 
operation  before  the  passing  of  the  Act.* 

2381.  (4)  The  case  of  trustees  who  are  unable  to  act  harmoni-  Case  of  want 
ously  may  be,  but  is  not  necessarily,  a  case  to  be  solved  by  the  ^tweeu*"^ 
appointment  of  a  judicial  factor.     In  such  a  case  the  Court  would  tnistees. 

in  general  take  action  only  at  the  instance  of  a  beneficiary.^  But 
where  the  application  came  from  one  of  the  two  "  inharmonious " 
trustees,  it  was  observed :  "  If  it  were  suflScient  ground  for  the 
removal  of  trustees  that  they  do  not  get  on  very  comfortably 
together,  then  we  should  have  sufficient  ground  for  removing  them 
here.  But  if  we  did  so,  we  should  not  be  following  the  rules  and 
practice  of  this  Court  in  such  questions.  ...  If  the  petitioner 
had  shown  that  (his  co-tmstee)  had  obstructed  the  administration 
of  the  trust,  and  had  acted  against  the  expressed  wish  of  the 
truster,  the  question  would  have  been  very  diflferent."  * 

2382.  Although,  as  a  general  rule,  every  trustee  is  bound  to  Appointment 
submit  to  the  opinion  of  the  majority,  there  are  circumstances  in  tnwteM^cannot 
which  differences  of  opinion  may  prevail  to  such  an  extent  that  the  concur  in  the 
administration  of  the  trust  is  suspended,  and  where,  therefore,  a 

resort  to  judicial  management  becomes  a  matter  of  obvious  ex- 
pediency. In  such  cases  the  Court  exercises  a  large  discretion,  and 
decides,  upon  a  review  of  the  whole  circumstances,  whether  it  is 
most  expedient  that  the  trust  management  should  be  continued,  or 
that  the  trustees  should  be  relieved  from  a  position  which  they 
have  shown  themselves  incompetent  to  sustain.*  In  effect,  the 
Court  is  now  relieved  from  the  responsibility  of  deciding  upon  such 
matters  by  the  provisions  of  the  Trusts  Acts,®  enabling  trustees 
to  resign  without  judicial  authority.      The  professional   adviser 

^  See  the  cases  discussed  in  Chapter  *  Hope  v.  Hope,  1884,  12  R.  27,  30. 

LXL,  Section  lY.     In  one  case,  where  ^  Forhet  Petr.,  14  Feb.    1852,  14  D. 

the  trustee  on  a  sequestrated  estate  had  498  ;  Adie\»  Mitchell,  19  Bee.  1835,  14 

become  insane,  the  Court  allowed  a  report  Sh.  185  ;  Laird  ▼.  Miln,  7  Dec.  1883,  12 

by  the  oommissioners  to  be  received, —  Sh.  187  ;  H<ymt  v.  Hunter,  7  March  1888, 

Ovihrie,  21  Maj  1845,  7  D.  637.  11  Sh.  638. 

*  Shand  y.  MaeDonaldy  20  March  1862,  *  24  and  25  Vict,  cap.  84  ;   26  and  27 

24  D.  829.  Vict,  cap.  115. 

s  StewaH  v.   MorriMm,   1892,    10   K 
1009. 
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CHAP.  Lxviii.  can  have  no  hesitation  in  recommending  trustees  to  avail  them- 
selves of  the  privil^e  of  resigning  accorded  by  that  Statute  where 
irreconcilable  differences  exist ;  and  if  this  course  is  followed,  an 
application  at  the  instance  of  the  beneficiaries  for  the  appointment 
of  a  judicial  factor  upon  the  trust-estate  will  be  granted  as  a  matter 
of  course. 
Appointment  2383.  When  trustees  have  lost  the  confidence  of  the  beneficiaries, 

spea  or^differ.  ^^  whcre  there  are  dissensions  betwixt  them  on  matters  of  essential 


th^u^toeT**  ii^ip^^rtance,  it  is  often  the  best  course  for  all  parties  that  the  tros- 

and  the 

tteneficial 

interested. 


e  DArtieN  tees  should  i*etire»  or  that  a  joint  application  should  be  presented 
(tod.^  foi*  t>he  appointment  of  a  factor;  in  which  case,  if  both  parties 
concur  in  requesting  that  the  estate  should  be  placed  under  judicial 
management,  the  application  will  be  granted.^  Again,  if  there 
be  a  doubt  as  to  the  title  of  the  trustee,  the  Court  will  be  disposed 
to  accede  to  an  application  for  the  appointment  of  an  interim  &ctor 
until  the  question  of  the  trustee's  right  is  tried.^  But  the  mere 
fact  tliat  the  management  of  the  trustees  has  not  been  satisfactory 
to  those  beneficially  interested,  or  that  it  has  been  unfortunate  in 
its  results,  is  not  'per  se  a  sufficient  ground  for  superseding  the  trus- 
tees to  whom  a  testator  has  committed  the  management  of  his 
property ;  for  the  very  fact  of  the  creation  of  a  trust  implies  an 
indisposition  on  his  part  to  rely  exclusively  on  the  judgment  and 
discretion  of  those  for  whose  benefit  the  trust  had  been  created. 
When  a  trust-estate  has  passed  into  the  hands  of  assumed  trustees^ 
the  Court  will  more  readily  entertain  an  application  for  a  transfer- 
ence of  the  estate  into  the  custody  of  a  judicial  manager,  as  in  this 
case  the  element  of  ddectus  personam  is  wanting.^ 
Court  iH  the  23M.  When  a  trust-estate  or  an  intestate  succession  is  seques- 

truHt^LtetTt*  ^^^^  ^he  Court  is  trustee,  and  the  judicial  factor  is  its  agent,  but 
iin«ier  seqiies-  with  larger  powers  than  are  usually  given  to  the  agent  in  a  private 
trust.  There  are  cases  where  the  sequestration  of  a  trust-estate  is 
necessary  to  relieve  trustees  from  pressure  embarrassing  them  in 
the  performance  of  their  duties.  In  the  Orr-Evnng  case  testamen- 
tary trustees  found  themselves  in  the  position  of  being  unable  to 
render  obedience  to  conflicting  orders  of  the  Courts  of  England  and 
Scotland,  and  in  these  circumstances  the  Court  of  Session,  the/cw^w 
domicilii,  assumed  the  interim  administration  of  the  estate,  and 
thus  put  matters  in  train  for  the  decision  of  the  House  of  Lords  on 
the  question  of  permanent  administration.^ 

2386.  The  expenses  connected  with  the  appointment  of  factors 

^  Ta^  V.  Tayior't  7V<.,  18  July  1867,  '  Christy  v.  Pavl,  tupra. 

19  B.  1097  ;  14  Nov.  1867,  20  D.  62.  *  The  Orr-Bmng  oaee,  11  R  800  md 

a  (Gritty  V.  Paul,  10  July  1884, 12  Sh.  682,  and  IS  R.  (H.  L.)  1. 
916. 
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upon  trust-estates  form  a  preferable  charge  upon  the  estate  ;  and  chap,  lxvui. 
after  the  factory  has  come  into  operatioD,  which  it  does  as  soon  as  Expenses  of 
the  factor  has  found   caution/  the  factor  has  the  same  right  of  J^fa^i'nV'''' 
retention  for  his  expenses  which  the  trustee  has  in  virtue  of  the  ment  of  factors, 
primary  purpose  of  the  trust-disposition.^     The  administration  of 
trust-estates  by  judicial  factors  is  regulated  by  the  Acts  of  Sederunt 
of  31st  July  1690,  25th  December  1708,  31st  July  1717,  and  13th 
February  1730,  and  now  by  the  Judicial  Factors  Act,  1889. 

>  Donaldwn,   18  June   1883,   11    Sh.       962;  Maefariane  v.  DonaUUony  12  May 
740 ;  FvUarUm,  11  July  1838,    11  Sh.       1835,  13  Sh.  725. 

'^  Chapter  LXY.  (Expensee). 
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CHAPTER  LXIX. 

PASSIVE  REl^RESENTATION,  OR  THE  LIABILITIES  OF 

HEIRS. 

1.  Passive  Rbprbsbntation  OF  Heirs,     3.  Preference  of  the  Asckstor's 

Executors,  and  Legatees.  Creditors. 

2.  Liability  for   the  Acts   of   an     4.  Irregular  Passive  Titles. 

Apparent    Heir  three  years     5.  Discussion  of  Heirs  and  Right 

IN    POSSEKHION.  '  OP   ReLIBF  INTER  SK. 

2386.  It  is  a  principle  of  general  jurisprudence  that  the  estate 
of  a  person  deceased  continues  to  be  liable  for  his  debts  and  obliga- 
tions after  it  has  passed  into  the  hands  of  his  legal  representatives. 
The  application  of  this  principle  constitutes  what  is  known  in  the 
law  of  Scotland  as  the  doctrine  of  passive  representation.  The 
theory  of  our  law  is,  that  the  heir  represents  the  ancestor  passively, 
and  incurs  an  absolute  liability^  to  fulfil  his  obligations,  unless 
advantage  is  taken  of  the  means  provided  by  law  for  limiting  that 
liability  to  the  value  of  the  inheritance.  On  the  other  hand,  the 
heir  or  personal  representative  may  avoid  incurring  liability  by 
decliuing  to  make  up  a  title  to  the  succession,  or  to  intromit  with 
the  estate,  in  which  case  the  creditors  are  enabled  to  proceed 
against  the  estate  itself  by  adjudication  contra  fiereditcUem  j<icerUem 
and  by  confirmation  as  executors-creditors.'^ 


^  To  this  peculiarity  of  our  law  Pro- 
f&uoT  Bell  (Com.  7th  ed.  i.  874)  ftttri- 
bates  the  non-reoognitioii  of  the  maxim 
Mortuus  soHt  vivum.  No  man  can  in 
reason  be  made  personally  liable  for  the 
debts  of  another,  except  by  his  own  con- 
sent. Hence  the  necessity  of  some  formal 
acts  for  connecting  the  heir  with  the 
ancestor,  such  as  service  and  confirmation, 
from  which,  as  being  purely  voluntary 


proceedings,  the    heir  is    at  lilwrty  to 
abstain,  if  he  vrishes  to  avoid  liability. 

^  The  diligence  of  confirmation  qua 
executor-creditor  is  competent)  if  the 
executors-nominate  have  ne^ected  to 
confirm ;  and  in  the  action  of  constita- 
tion,  which  is  the  foundation  of  that 
diligence,  it  is  sufficient  to  call  the  next 
of  kin  as  defenders,  in  terms  of  the  Act 
1695,  cap.  41,— i8nu(A*<  Tn,  v.  Cfrant,  27 
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SECTION  I. 


Passive  Eepresentation  of  Heirs,  Executors,  and  Legatees. 

2387.  By  the  law  of  passive  representation,  all  heirs,  whsther  Creditors  in 
in  heritage  or  in  moveables,  at  law  or  by  will  or  deed,  are  liable  p^^Cceeda^nst 
to  be  sued  for  implement  of  the  ancestor's  obligations.     As  between  oJ^t^epereoiS 
heirs  in  heritage  and  personal  representatives  there  is  no  right  of  estates, 
discussion  ;  the  creditor  may  direct  his  action  against  either,^  and  he 

is  not  bound  to  call  the  other  as  a  party.^  As  between  heirs  taking 
by  different  titles,  the  creditor  must  follow  the  prescribed  order  of 
discussion,  of  which  hereafter.^  Among  personal  representatives 
the  proper  person  to  call  is  the  executor,  who  is  trustee  of  the  per- 
sonal estate  for  all  concerned  ;  ^  but  after  the  succession  is  distributed 
the  creditor  is  at  liberty  to  attach  the  funds  in  the  hands  of  the 
legatees  or  next  of  kin.* 

2388.  I.  Liability  of  Heirs-at-Law. — The  entry  of  the  heir-  General  service 
at-law,  whether  of  Une  or  of  conquest,  by  general  service,  imports,  imports  a  uni- 
by  the  common  law  of  Scotland,  a  title  of  universal  succession,  and  TOSaticS!^^ 
carries  with  it  (if  benefit  be  derived  from  the  title)  a  universal 
responsibility  for  the  debts  and  obligations  of  the  ancestor.®    By 

the  ancient  law,  a  special  service  as  heir-at-law  was  held  to  import  '^^\^  ^. 
a  general  service  in  the  same  character,  and  to  render  the  heir  or  entry  by 
universally  responsible  ;  but  by  the  Service  of  Heirs  Act  ^  special  P"*^®p** 
services  were  put  on  the  same  footing  as  entries  by  dare  constat,  and 
the  person  served  as  heir  was  declared  to  be  "  liable  for  the  deceased's 


Jane  1862,  24  D.  1142.  Wber«  the  con- 
firmation of  the  executors-nominate  doeB 
not  exhaust  the  estate,  creditors  may 
attach  the  remainder  by  confirmation  ad 
omUta, — Atkimon  v.  Learmontk,  1808, 
M.  **  Service  and  Confirmation,"  App. 
No.  8,  and  case  of  Lawrie  v.  Oordon, 
there  cited. 

>  Enk.  8,  9,  48  ;  Bell's  Prin.  §  1935  ; 
Kirkpatrtck  v.  Irvine,  17  Feb.  1888,  16 
Sh.  608  ;  23  Sept.  1841,  2  Rob.  475. 

^  British  Linen  Co,  v.  Lord  Reap,  28 
May  1850,  12  D.  949.  It  is  not  usual 
to  sue  an  executor  for  debts  heritably 
secured  until  the  heritable  estate  has 
been  first  discussed,  but  there  is  reason 
for  doubt  as  to  the  competency  of  the 
proceeding;  and  by  the  style  of  bonds 
amd  dispositions  in  security  the  executor 
as  well  as  tiie  heir  is  bound  in  the  first 
instance.  Whether  a  creditor  should 
proceed  in  the  first  instance  against  the 


heir  or  the  executor  is  a  question  of 
expediency.  Erskine  points  out  (8, 9,  48) 
that  an  heir  may  be  sued  immediately,  if 
by  actual  entry  he  loses  the  privilege  of  de- 
liberation, while  an  executor  is  not  bound 
to  pay  until  the  elapse  of  six  months. 
'  Infra,  Section  V. 

*  BeU's  Com.  7th  ed.  ii.  80 ;  Ersk.  3, 
9,  42. 

*  Remington,  Crawford,  and  Co,  v. 
Bruee,  6  Sh.  1127,  8  Sh.  215,  and  cases 
cited  in  this  section,  §  2246. 

«  Ersk.  8,  8,  50 ;  BeU's  Com.  7th  ed. 
i  708  ;  Pr.  §  1916.  There  is  no  liability 
unless  the  service  gives  right  to  estate, — 
Aytoun  v.  Aytoun,  1784,  M.  9782  ;  EaH 
of  Fife  v.  Duff,  7  March  1828,  6  Sh.  698  ; 
M'Kay  v.  CampbelVs  Trs.,  13  Jan.  1885, 
13  Sh.  246 ;  NiOees  TVs.  v.  ffalkH,  20 
Feb.  1835,  18  Sh.  497. 

7  10  and  11  Vict,  cap.  47,  §  23,  incor- 
porated with  the  Titles  Act>  1868, 
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Joint  represen- 
tation of  heim- 
portioners. 


Whether  the 
title  of  heir- 
male  is  a  uni- 
versal passive 
title. 


Service  cum 
henejicio  inven- 
tariif  and  ser- 
vice with  spe- 
cification 
annexed. 


Passive  repre- 
sentation not 
incurred  by 


debts  and  deeds  only  to  the  extent  or  value  of  the  lands  and  other 
heritages  embraced  by  such  special  service,  and  no  farther."  An 
entry  by  precept  or  writ  of  dare  constat  infers  passive  representa- 
tion only  in  valorem  of  the  subject,^  and  entry  more  burgi  is  subject 
to  the  same  limitation.^ 

2389.  Heirs-portioners  are  liable  for  their  rateable  shares  only 
in  the  first  iustance ;  ^  but  if  any  of  them  are  insolvent,  the  co- 
heirs are  liable  for  the  deficiency  to  the  extent  of  the  value  of  their 
respective  interests  in  the  succession.* 

2390.  It  is  laid  down  by  Erskine  that  a  general  service  as  heir- 
male  infers  universal  passive  liability,  and  the  dictum  is  repeated 
by  Bell;^  but  the  reason  assigned  by  Erskine- -viz.,  that  such  a 
service  carries  right  to  all  subjects  destined  to  heirs-male — proceeds 
on  the  supposition  that  heirs  of  provision,  not  alioqui  successurus, 
are  universally  liable ;  a  supposition  which  Bell  has  in  the  same 
passage  shown  to  be  erroneous.  There  can  be  no  heir-male,  except 
of  provision.* 

2391.  By  an  Act  of  the  Scottish  Parliament,  based  on  the  prin- 
ciple of  the  Civil  Law,  heirs  were  enabled  to  enter  cum  hen^fino 
inv^ntarii?  Upon  complying  with  the  requirements  of  the  Statute, 
which  were  directed  to  the  object  of  ascertaining  the  extent  of  the 
succession,  the  heir's  responsibility  was  declaied  to  be  limited  to 
the  value  of  the  heritage  as  given  up  in  an  inventory.^  Service 
tntm  henejicio  inventarii  has  been  superseded  by  the  provisions  of 
the  Service  of  Heirs  Act,®  according  to  which  a  general  service  may 
be  applied  for  and  obtained,  to  a  limited  effect,  by  annexing  to  the 
petition  for  service  a  signed  specification  of  the  subjects  to  which 
it  is  intended  to  be  applicable.  A  service  limited  by  specification 
infers  liability  for  the  deceased's  debts  and  deeds  only  to  the 
extent  or  value  of  the  lands  and  heritages  contained  in  the 
specification. 

2392.  Entry  by  a  stranger  who  is  not  entitled  to  the  character 
of  heir  does  not  infer  passive  liability,  and  intromission  in  such  a 

^  Farmer  v.  Elder,  1688,  M.  14,003  ;  ^  1696,  cap.  24.     See  Cod.  lib.  6,  tit. 

Gordon  v.  MaiUand,  1757,  M.  11,166  ;      30  ;  De  jure  deliberandi,  L  22. 


Ro9thery  v.  Primroses  Or8.y  1766,  5  Br. 
Sup.  926 ;  oorrect  Ersk.  3,  8,  71. 

2  Blount  V.  NieoUtm,  1783,  M.  9731. 

^  Jordanhill  v.  Edmigton,  1687,  M. 
14,682 ;  and  see  Kirhpairick  v.  Irvine^ 
17  Feb.  1838,  16  Sh.  608. 

*  Burnet  v.  Leper,  1665,  M.  5863, 
14,682  ;  White  v.  Hay,  1698,  M.  14,683  ; 
McMillan  v.  TaU,  1775,  M.  14,688. 

'^  Ersk.  8,  8,  50  ;  Beirs  Com.  iupra, 

«  See  MaiOand  v.  MaiOand,  1757,  5 
Br,  Sup.  86Q. 


^  It  is  to  be  understood  that  the  heir 
is  liable  absolutely  to  fulfil  hia  ancestor's 
iibligations  in  regard  to  the  sale  or  trras- 
ferenoe  of  the  lands  to  which  he  entsrs, 
—Burke  9.  Macikay,  27  March  1865,  3 
Macph.  799.  For  the  mode  of  prooednre 
under  the  old  form  of  service  cum  he%^o 
inventarii,  see  B^^ll's  Pr.  §  1926 ;  Com. 
7th  ed.  i.  706. 

»  10  and  11  Vict,  cap.  47,  §  25,  inoor- 
porated  with  the  Titles  Act,  1868, 
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case  only  has  the  effect  of  making  the  party  liable  to  account.^    And  chaftbr  lxix. 
where  an  heir  makes  up  a  title  merely  for  the  purpose  of  conveying  entry  without 
to  the  ancestor's  general  disponee,  or  intromits  at  the  request  of  acw  tiSeT"* 
creditors,  and  for  their  benefit  alone,  he  is  no  further  liable  than  as 
a  constructive  trustee.*    His  omission  or  refusal  to  renounce  when 
charged  to  enter  heir,  or  when  cited  in  an  action  of  constitution, 
which  is  now  equivalent  to  a  charge,  infers  personal  liability,  but 
only  for  the  purposes  of  the  action.*    Of  the  same  nature  is  the 
liability  incurred  by  stating  and  insisting  in  a  peremptory  defence 
to  an  action  of  constitution.*    Liability  is  not  inferred  from  plead- 
ing a  defence  which  does  not  imply  that  the  party  has  the  title  of 
heir.^    And  where  a  party  stated,  in  a  closed  record,  the  alternative 
defences  that  he  did  not  represent  the  ancestor  and  that  the  debt 
was  not  due,  he  was  held  not  to  have  incurred  passive  liability.® 

2393.  The  doctrines  recognised  in  relation  to  the  liabilities  of  Duties  in  reia- 

!•  .1  t/t.....  .       m  11     tion  to  credi- 

neirs  entered  cum  oenejicio  tnvmtani  appear  to  be  generally  tore  of  an  bdr 
applicable  to  the  case  of  representation  limited  to  the  value  of  the  a°Mmit«i^^*^ 
estate  by  specification.  The  following  are  the  points  of  chief  im-  preseutation. 
portance :  ^ — 1.  The  position  of  the  heir  is  that  of  an  absolute 
proprietor,  with  a  personal  responsibilitj-  for  his  ancestor's  debts, 
that  responsibility,  however,  being  limited  to  the  value  of  the 
estate.  His  possession  therefore  cannot  be  regarded  as  equivalent 
to  diligence  on  the  part  of  the  ancestor's  creditors,  to  secure  their 
preference  under  the  Act  1661,  cap.  24.  In  actions  against  the 
heir  the  conclusion  will  be  for  a  personal  decree ;  and  the  proper 
tenor  of  that  decree  is  "  decerning  against  him  for  the  debt,  reserv- 
ing to  him  his  objections  against  full  payment."  ®  2.  The  heir, 
like  an  executor,  is  entitled  to  pay  primo  vrnierUi,  unless  there  is 
reason  to  apprehend  that  the  estate  may  be  insufficient,  in  which 
case  he  must  bring  a  multiplepoinding.  If  the  heir  pay  in  good 
faith  to  first  comers,  subsequent  creditors  seem  to  have  no  redress 
either  against  the  heir  or  against  the  creditors  who  have  received 
payment  in  fuU.^  3.  While  the  estate  remains  in  the  hands  of  the 
heir  unexhausted  by  actual  payment,  no  preference  is  acquired  by 
creditors,  either  by  citing  the  heir  or  obtaining  decree  of  constitu- 


>  Mercer  v.  SeoOand,  1705,  M.  9786 ; 
Elch.  "  Provisioiis  to  Heira  and  Children," 
No.  8. 

«  Walker  v.  Home,  4  Dec.  1827,  6  SK 
204. 

s  SiOan  v.  Hill,  22  Dec.  1882, 11  Sh. 
237.     See  SUtnte  1540,  cap.  106. 

*  Enk.  8,  8,  93 ;  Oarfrae  v.  Telfer, 
1675,  M.  9711 ;  Lundyv.  Sindair,  1718, 
M.  12,064 ;  QHmour  v.  CcmpbeO,  14  Dec. 
1921,  1  Sh.  216,  N.E.  205, 


»  WiU(m  V.  Shyrt,  1717,  M.  9716. 

^  Smith  V.  Drummond,  25  June  1829, 
7  Sh.  792. 

7  See  BeU's  Com.  7th  ed.  i.  706. 

^  Gordon  ▼.  Bom,  1741,  M.  5352. 

>  See  CatheaH  v.  Moodie,  1804,  M. 
"  Heir  and  Ezecator,"  App.  No.  2,  and 
the  cases  in  relation  to  payments  by  ere- 
cutors  in  this  Chapter. 
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CHAPTOB  Lxix.  tion  against  him  ;  but  the  estate,  or  so  much  of  it  as  remains  unex- 
hausted by  payment,  is  a  fund  in  the  heir's  hands,  on  which  the 
creditoi's  are  to  be  ranked  preferably,  according  to  the  diligence 
they  have  used  for  attaching  it ;  ^  or  pari  passu,  if  no  real  diligence 
has  been  used.^  4.  The  heir  is  entitled  to  sell  the  estate  unless  he 
is  restrained  by  inhibition,  but  is  liable  to  account  to  the  ancestor's 
creditors  for  its  value  at  the  vesting  of  the  succession.  It  would 
seem  that,  in  the  accounting,  the  heir  is  not  allowed  to  take  credit 
for  the  cost  of  improvements,'  unless  he  has  previously  taken  the 
precaution  of  having  the  value  ascertained  by  a  process  of  cc^ition 
or  a  declaratory  action/  5.  The  heir  is  bound  either  to  pa;  the 
debts  or  to  assign  the  property  ;  ^  and  where  there  is  a  plurality  of 
creditors,  they  may  insist  on  bringing  the  estate  to  a  judicial  sale.^ 
2394.  According  to  Erskine  (3,  8,  93)  an  heir  who  is  charged 
to  enter,  and  who  neither  enters  nor  renounces,  incurs  a  passive 
title,  and  is  liable  to  be  sued  in  a  personal  action  for  the  ancestor's 
debt.  This  subject  was  considered  in  a  modern  case  with  reference 
to  the  question  whether  the  heir  may  renounce  the  succession  after 
a  decree  has  gone  out  against  him  followed  by  an  adjudication  of 
the  estate.^ 

2396.  II.  LiABiLrrY  of  Heibs  of  Provision  and  Disponees.— 
niMs  rapresent'  Heirs  of  provision  succeeding  under  a  deed  of  simple  destination 
^i/to^'  ^"^^r  *  passive  liability,  but  only  to  the  extent  of  the  value  of  the 
succession.  This  proposition,  which  was  disputed  by  Erskine,^  is 
held  to  have  been  settled  by  the  case  of  Baird  v.  The  Earl  ofBose- 
hery  ^  in  the  last  century,  and  has  been  assumed  in  many  modem 
decisions.^®  A  gratuitous  disponee  is  virtually  an  heir  of  provision, 
though  he  does  not  make  up  a  title  to  the  estate  by  service.  He 
therefore  represents  the  settlor  to  the  extent  of  the  succession." 
An  heir  of  provision  or  disponee  who  is  heir  aliogui  successurus  is 


Cafte  of  an  heir 
who  neither 
enters  nor 
renonnceK. 


Heirs  of  provi 
aion  and  dii^ 


value  of  the 
estate. 


1  SeoU  ▼.  Bumei,  1724,  M.  5836. 

'  Law9on  v.  M'DougaTt  Crs,,  1788, 
M.  5848.  An  heritable  security  granted 
without  fraud  has  been  held  equivalent 
to  payment, —  Veiteh  v.  Tounfff  1738,  M. 
5845.  But  where  the  security  is  granted 
for  a  voluntaiy  provision,  its  validity  wiU 
depend  on  the  question  whether  there  is  a 
sufficiency  of  free  funds  after  the  pay- 
ment of  creditors, — Bruce  v.  Bruce^  9 
June  1881,  9  Sh.  695. 

'  Aikenhead  v.  Rustd,  1727.  M.  5344. 

«  Gray  v.  M'Caid,  1783,  M.  5845. 

B  Vint  V.  HawUy,  1712,  M.  5885; 
DougUu  V.  PringU,  1724,  M.  5385. 

*  Strachan't  ffeira  v.  Hu  Oredtton, 
1788,  M.  5848  ;  and  see  Ersk.  8,  8,  70, 


'  Orieve  or  DingwaR  v.  Burnt,  1871, 
9  Maoph.  582. 
3  Ersk.  3,  8,  51. 

«  Baird  v.  Earl  ofBotebery,  1766,  M. 
14,019  ;  affirmed,  but  on  a  different  point, 
1767,  8  Pat  651  ;  Mercer  v.  Scotland, 
1745,  M.  9786  ;  MaiUand  v.  Jfai&flrf, 
1757,  5  Br.  Sup.  860.  See  Profew 
Bell's  remark,  in  a  note  on  this  point, 
Com.  7th  ed.  L  703. 

'•  See  Dewar  v.  Burdeti,  8  D.  90,  7 
Bell,  32,  and  other  cases  on  imporfect 
entails,  dted  tn/m,  §  2240. 

"  ir«6rter  V.  Greig,  9  Dec.  1802,  Home, 
486;  Murray  Kynynmoundf  1744,  M. 
9881,  and  other  cases,  9877-9890. 
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liable  as  an  heir-at-law,  and  may,  if  necessary,  obtain  an  entry  chaptrr  lxix. 
limiting  his  responsibility.^  A  oUsponee  cannot  escape  payment 
by  refusing  or  delaying  to  declare  his  acceptance  of  the  estate,* 
nor  does  it  affect  his  liability  to  creditors  and  legatees  that  he 
possesses  upon  a  title  obtained  from  the  heir-at-law,  instead  of  that 
given  by  the  ancestor.^ 

2396.  The  case  of  Leslie  v.  M'Leod  *  raised  an  interesting  and,  Heir,  though 
as  it  was  considered,  a  novel  question  in  relation  to  the  liability  of  the^Srwdaed, 
heirs  of  provision.     The  ancestor  by  marriage  articles  came  under  ^  li^We  in 
an  obligation  to  convey  an  heritable  estate  to  himself  and  the  heir-  the  younger 
male  of  the  marriage,  and  also  bound  himself,  his  heirs  and  sue-  provisions. 
cessors,  to  make  payment  of  a  sum  of  £16,000  to  the  younger 

child  or  children  of  the  marriage.  He  thereafter  executed  a  mar- 
riage-contract in  terms  of  the  obligation.  He  was  survived  by  a 
son  and  a  daughter;  his  executry  was  insuflBcient  to  satisfy  the 
provision  of  £16,000.  The  son  maintained  that,  having  acquired 
the  estate  by  the  same  deed  which  contained  the  provision  in 
favour  of  his  sister,  they  were  in  pari  cam  as  regarded  their  repre- 
sentation of  their  father ;  but  this  argument  did  not  prevail,  and 
the  case  was  held  to  fall  within  the  scope  of  the  general  rule  which 
makes  an  heir  (as  distinguished  from  an  onerous  disponee)  respon- 
sible for  the  fulfilment  of  the  ancestor's  obligations. 

2397.  It  may  be  observed  that,  in  the  cases  which  have  occurred  Whether  credi- 

.       J      .  .  ^y^  .       1-  1  -Ti^        i»  J-  xi  tors  have  direct 

for  decision  upon  the  passive  liability  of  disponees,  the  conveyance  recourse 
to  the  heir  has  usually  been  expressed  to  be  made  under  the  burden  2o^^h^ 
of  debts ;  and  it  seems  to  have  been  considered  at  one  time  that,  in  ^^  ^^\  8P«\ 

cuulv  su  01  ected 

the  absence  of  such  a  declaration,  the  ancestor's  creditors  would  to  payment  of 
not  have  direct  recourse  against  the  disponee,  and  that  it  would  be 
necessary  to  reduce  the  disposition  under  the  Act  1621,  cap.  18,  in 
so  far  as  prejudicial  to  their  interest.  But  this  proceeding  has  been 
found  to  be  unnecessary,  the  liability  of  the  disponee  being  rested 
on  the  principle  of  representation  under  a  gratuitous  title.^  Dis- 
ponees are  not  liable  for  provisions  ultra  valorem  of  the  inheritance, 
by  reason  of  their  being  taken  personally  bound  to  pay  them  as  a 
condition  of  acceptance.*  The  liability  of  a  gratuitous  disponee 
for  the  ancestor's  debts  transmits  against  his  representatives  in 
the  estate.^    Where  the  estate  has  been  converted,  the  general 

*  CodringUm  v.   John$tone*»  Trs,,  31  *  Bruce  v.  Bruce,  infra.     The  notion 
March  1824,  2  Sh.  (App.  Ga.)  118.                of  a  reduction  being  necessary  derives 

'  Montgomerie  v.  MontgomeriCf   1787,  some  support  from  an  incidental  observa- 

M.  9878  ;  Elch.  **  ImpUed  WiU,"  No.  2.  tion  of  Profeesor  BeD,— Com.  7th  ed.  i. 

'  Wylie  y.  Sou,  12  Nov.  1825,  4  Sh.  94,  note  1  and  note  7. 

172 ;  12  June  1827,  2  W.  &  S.  576.  «  Bruce  v.  Bruce,  13  Dec.  1826,  6  Sh. 

*  Ledie  v.  M'Leod,  20  June  1870,  8  119 ;  Smith  v.  Marshall,  1780,  M.  2322. 
Macph.    (H.L.)  99,  affirming  6  Macph.  ^  Home  v.  MarquU  of  BreadaUKvne^s 
446.  7V«.,  28  Jan.  1835,  13  Sh.  296. 

VOL,  U,  2  L  2 


debts. 


1286 


PASSIVE   REPRESENTATION,  OR   THE   LIABILITIES  OF  HEIRS. 


CHAPTIR  LXIX. 


Right  of  the 
ance.stor's  cre- 
ditors to  bring 
offtAte  to  .<tale. 


Grantees  of 
gratuitous  pro- 
visions charged 
on  the  estate 
are  preferable 
to  the  heir. 


Whether  the 
statutory  pre- 
ference of  the 
ancCvStor's  cre- 
ditors to  the 
heirs  applies 
to  heirs  of  pro- 
vision. 

Passive  repre- 
sentation of  a 
liferenter. 


representatives  of  the  heir  would  seem  to  be  responsible  to  creditors 
to  the  extent  of  the  price,  the  ultimate  liability  falling  upon  those 
into  whose  possession  the  funds  are  traced. 

2398.  Where  the  estate  is  insuflScient  for  the  payment  of  all 
the  claims  bv  which  it  is  aflTected,  the  creditors  are  entitled  to  have 
it  sold,  and  the  proceeds  distributed  according  to  the  order  of  the 
preferences  they  may  have  acquired  by  the  use  of  real  diligence. 
Onerous  creditors  of  the  ancestor  are,  of  course,  preferable  to  the 
claimants  of  gratuitous  provisions  made  chargeable  against  the 
estate.  Where  an  heir  taking  under  a  disposition  had  given  heri- 
table security  to  the  younger  children  for  their  pro\isions,  and  the 
estate  ultimately  proved  insufficient  for  the  liquidation  of  the 
ancestor's  liabilities  (though  it  was  alleged  that  it  would  have 
yielded  a  surplus  had  it  been  sold  without  delay),  it  was  held  that 
the  infeftment  of  the  younger  children  gave  them  no  right  to  com- 
pete with  the  ancestor's  creditors.^ 

2399.  Where  an  estate  settled  upon  the  heir  is  expressly  charged 
with  the  payment  of  gratuitous  provisions,  as  where  there  is  a  trust 
declared  for  payment  of  legacies,  or  where  provisions  to  the  widow 
and  younger  children  are  made  real  burdens  on  the  property,*  the 
right  of  the  heir  is  obviously  of  the  nature  of  a  residuary  interest; 
and,  in  the  event  of  his  bankruptcy,  the  special  legatees  are  pre- 
ferable to  the  creditors  of  the  heir,  who  can  only  take  the  estate 
subject  to  the  existing  burdens.  Even  where  the  heir  has  possessed 
upon  the  personal  title  of  the  disposition,  creditors  are  bound  by  the 
condition  of  the  grant,  on  the  principle  that  creditors  and  adjudgers 
take  the  entail  tarUum  et  tale ;  and  in  a  case  of  this  description 
the  Court  granted  interdict  restraining  the  creditors  of  the  disponee 
from  constituting  their  debts  with  the  view  of  adjudging  the  estate 
from  him  in  the  character  of  heir-at-law.*  In  a  competition  between 
unsecured  creditors  of  the  ancestor  and  those  of  the  disponee,  the 
rules  of  preference  established  by  the  Act  1661,  cap.  24,  would 
seem  to  be  applicable,*  and  they  have  been  held  to  be  so  in  the 
case  of  proper  heirs  of  provision.*^ 

2400.  The  decisions  do  not  suggest  any  specialties  in  relation  to 
the  passive  liability  of  liferenters.    It  is  the  right  of  the  creditor  to 


*  Bruce  v.  Bruce,  9  June  1881,  9  Sh. 
695,  overruling  Remington,  Crawford,  and 
Co.  V.  Bruce,  10  Dec.  1829,  8  Sh.  215. 

«  Boyd  V.  Boyd,  5  July  1861,  18  D. 
1302.  Here  the  widow  of  an  heir  of  en- 
tail, who  had  taken  infeftment  on  a  bond 
of  provision  granted  under  the  powers  of 
the  entail  in  her  favour,  was  found  to 
havo  acquired  a  preference  both  for 
arrears  and  future  payments,  entitling  her 
to  priority  in  competition  with  an  adjudg- 


ing creditor  of  the  heir  in  possession,  whote 
adjudication  of  the  life  interest  was  sub- 
sequent in  date  to  the  widow's  infeftment. 

«  MUler  v.  Wright,  4  July  1835.  18 
Sh.  1038 ;  and  see  Paul  v.  Boyd,  22  Jan. 
1888, 11  Sh.  292. 

*  See  Lord  MoncreiflTs  opinion  in 
Bruce  v.  Bruce,  9  Sh.  709 ;  Borthnek  v. 
HUion,  16  June  1838,  16  Sh.  1158. 

«  Graham  v.  M'Queen,  1711,  M.  3128  ; 
Markay  v.  Machxy,  1788,  M.  3137. 
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attach  the  ancestor's  estate  into  whose  hcmds  soever  it  may  come,  chaptbb  lxix. 
In  the  case  of  an  estate  disponed  mortis  causa  to  one  person  in  life- 
rent and  to  another  in  fee,  the  adjudication  will  be  directed  Jigainst 
both  ;  and  in  the  event  of  the  lands  being  sold,  the  reversion  will 
belong  to  the  liferenter  and  the  fiar  for  their  respective  interests. 

2401.  Where  estate  is  settled  in  strict  entail,  the  heir  of  entail  Heirof  entaU 
(although  heir  alioqui  successurus)  does  not  incur  a  passive  repre-  sent  his  an- 
sentation  of  his  ancestor.^  This  is  a  consequence  of  the  doctrine  ^^^^'^^ 
that  heii*s  of  provision  are  only  liable  to  account  for  the  estate 
which  might  have  been  attached  in  the  ancestor's  hands.  In  the 
case  of  a  strict  entaU,  the  rents  of  the  estate  cannot  be  affected  with 
debt  except  to  the  extent  of  the  debtor's  life  interest ;  and  the  heir 
who  takes  the  estate  unincumbered  iacurs  no  personal  liability  for 
the  debts  or  deeds  of  his  ancestor.  It  was  foreseen  by  the  framers  of 
the  "  Act  concerning  Tailzies,"  ^  that  in  the  case  of  a  contravention 
of  the  prohibition  against  contracting  debt  the  next  heir  would  at 
common  law  incur  a  passive  liability,  and  that  the  debt  would  thus 
be  kept  up  against  the  estate.  To  obviate  this  consequence,  it  is 
provided  that  the  next  heir  of  tailzie  may,  in  case  of  contravention, 
"  serve  himself  heir  to  him  who  died  last  infef t  in  the  fee  and  did 
not  contraveen,  vntJunU  necessity  anyways  to  represent  the  contra- 
veener"  Where  an  heir  of  entail  is  not  represented  by  the  next 
substitute,  his  obligations  in  relation  to  the  estate  may  be  enforced 
against  his  personal  representatives  ^  or  his  general  disponees,  but 
not  so  as  to  affect  the  entailed  estate.^ 


1  Ersk.  8,  8,  51  :  "  Hein  by  an  entail 
fenced  with  irritaot  and  resolntive  clauses 
are  liable  for  no  debt  contracted  by  the 
former  heir  contrary  to  the  directions  of 
theentaiL"  See  also  Bankton,  vol.  ii  p. 
343 ;  Syme  ▼.  DeivaVy  1803,  M.  15,619  ; 
SindatT^s  Tr$.  v.  Sinclair,  1881,  8  R. 
749.  It  tnuBt  be  observed,  however,  that 
in  relation  to  the  entailer  himself,  not 
only  the  institute  or  first  taker,  but  all 
subsequent  heirs,  incur  the  ordinary 
passive  liability  of  heirs  of  provision, 
that  is,  to  have  the  estate  adjudged  from 
them  for  the  entailer's  debts, — Jardinev. 
Lockkart,  14  June  1833,  11  Sh.  720  ; 
Dickwn  v.  Dickaon,  1786,  M.  15,534, 
and  note  to  5  W.  &  S.  662  ;  Didcwn  v. 
Ouninghame^  1  Oct.  1881,  5  W.  &  S. 
657 ;  ScoU  v.  ScoU,  1713,  M.  15,569,  Rob. 
226  ;  Lindores  v.  StewaH,  1714,  M.  7735. 
The  principle  is,  that  a  settlor  cannot 
place  his  estate  beyond  the  reach  of  his 
creditors ;  and  it  admits  of  exception  only 
where,  as  in  the  Sheuehan  case,  a  pro- 
prietor, being  solvent,  becomes  a  party  to 
a  mutual  settiement  for  onerous  causes, — 


VaM  Agjiew  v.  Stewart,  81  July  1822,  1 
Sh.  (App.  Ca.)  820 ;  or  settles  his  estate  in 
strict  entail  under  the  terms  of  a  contract 
of  marriage,— iScAaw  v.  Schaw,  1715,  M. 
16,672. 

«  Stat.  1685,  cap.  22. 

»  Praur  v.  Frater,  29  May  1827,  5 
Sh.  722,  N.£.  673;  29  Jan.  1880,  8 
Sh.  409;  25  Feb.  1831,  5  W.  &  S.  69  ; 
Anstruther  v.  Loekhart,  26  June  1827, 
Sh.  Teind  Ca.  133  ;  Frater  v.  Agnew, 
28  Feb.  1880,  8  SK  585;  2  April  1831, 
5  W.  &  S.  249  ;  Ross  v.  Hawkins,  14 
June  1848,  10  D.  1288 ;  Mackenzie  v. 
Mackenzie,  15  Feb.  1849,  11  D.  596. 
Charges  upon  entailed  estates  under  the 
Entail  and  Railway  Acts,  &c.,  do  not 
bind  subsequent  heirs  unless  the  forms 
are  strictly  observed, — Monerieffv,  Todd, 
27  May  1825,  1  W.  &  S.  217 ;  Scottish 
Midland  Railway  Co,  v.  Oray,  20  Dec. 
1850,  18  D.  410  ;  NoHh  British  Railway 
Co,  v.  Renton,  15  Jan.  1864,  2  Macph. 
442. 

*  Fraserv,  Mackay,  13  Feb.  1833,  11 
Sh.  891.     See  §  2460,  infra. 
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2402.  Under  the  old  law  of  entail,  if  an  entail  were  defective  in 
Rule  does  not  the  prohibition  respecting  the  contraction  of  debt,  or  in  the  restrain- 
JPPJJ  Jj'f^yg  ing  clauses  applicable  to  that  prohibition,  the  estate  was  liable  for 
in  pdation  to    the  obligation  of  the  heirs  of  entail,  not  only  during  the  respective 
•gainst  coS-     periods  of  their  jiossession,  but  in  the  hands  of  the  succeeding  heirs, 
tracting  de>»t,    j^^^  ^^  ^j^^  ^^^  ^f  MUchelson  V.  Atkinson}  in  an  action  of  con- 
stitution at  the  instance  of  a  creditor  of  a  deceased  heir,  it  was 
found  "  that  the  tailzie  of  the  estate  of  Powmill  is  defective  in  the 
resolutive  clause,  and  that  the  defender,  by  taking  up  the  estate 
under  it,  has  incurred  a  representation  to  his  predecessor  as  heir  of 
provision,  and  is  responsible  for  his  debts."    Where  the  contraction 
of  debt  is  effectually  prohibited,  there  is  no  place  for  general  passive 
representation ;  *  though  the  heir  might,  for  example,  be  required 
to  implement  the  ancestor's  contract  of  sale,  if  the  entail  permitted 
selling.'    An  unrecorded  entail,  upon  which  infeftment  has  been 
taken,  is  in  the  same  position,  with  regard  to  creditors  contracting 
on  the  faith  of  the  records,  as  an  entail  defective  in  the  prohibition 
against  contracting  debt.     Creditors  may  accordingly  attach  the 
estate  in  the  hands  of  subsequent  heirs  of  entail^ 

2403.  Under  the  provisions  of  the  43d  section  of  the  Entail 
Amendment  Act,*  by  which  entails  defective  in  respect  of  any  of 
the  statutory  prohibitions  are  rendered  invalid  for  all  purposes,  it 

cases  of  defec-  is  declared  that  '*  The  estate  shall  be  subject  to  the  deeds  and  debts 
of  the  heir  then  (at  the  date  of  the  Act)  in  possession,  and  of  his 
successors,  as  they  shall  thereafter  in  order  take  under  such  tailzie." 
The  effect  of  this  clause  is  to  extend  the  limited  passive  representa- 
tion of  heirs  of  provision  to  all  cases  of  defective  entails,  giving  at 
the  same  time  a  preference  to  the  ancestor's  creditors  over  those  of 
the  heir.  To  the  extent  to  which  an  entailed  estate  may  be 
burdened  under  special  powers,  the  liability  of  an  heir  of  enta^  is 
assimilated  to  that  of  an  heir  of  provision.® 


Extension  of 
passive  lia- 
Dility  under 
Entail  Amend 
ment  Act  to  all 


Liability  of  the 
heir  to  a  lease. 


2404.  An  heir  to  a  lease  excluding  assignees  and  sub-tenants 


^  Mitchdson  v.  AtHnmmy  15  June  1S81, 
9  SK  741 ;  Sindair  v.  Dunior,  18  .Toly 
1845,  7  D.  1085  ;  ScoU  v.  Tawte,  10  June 
1828,  Sh.  Teind  Ca.  163 ;  Nuhees  Tri, 
V.  HaUcet,  20  Feb.  1885,  18  Sh.  497. 

*  Dewar  v.  Burden,  26  Nov.  1846,  8 
D.  90  ;  25  March  1850,  7  BeU,  32  ;  Coch- 
rane V.  Vemor,  21  Feb.  1844,  6  D.  728. 

3  See  Chapter  XXVI.,  Section  III. 
(Imperfect  Entails).  Observe,  as  a  con- 
sequence  of  the  doctrines  recognised 
in  relation  to  improper  tailzied  destina- 
tions, that  heirs  whatsoever  sucoeeding 
under  an  entail  are,  but  heirs-portionera 
are  not,  liable  in  a  passive  repreHentation 


of  the  preceding  heir ;  the  latter  suooeed- 
ing  as  proper  heurs  of  tailzie  and  provisian, 
—Far^uhar  v.  Hamilton,  8  Feb.  1842,  4 
D.  600. 

*  See  the  cases  on  this  point  dted  in 
Chapter  XXVII.,  Section  III.  (Statutoiy 
Bequintes  of  a  Strict  EntaO) ;  also  JcBjf 
v.  Graham,  24  Feb.  1824,  2  Sh.  738,  N.E. 
611 ;  and  Kerr  v.  Duhe  of  Roxburgh^,  18 
Jan.  1831,  Sh.  Teind  Ca.  245 ;  7  Avg. 
1883,  6  W.  &  a  526. 

»  11  and  12  Vict,  cap.  36. 

'  Howden  v.  Porierfidd,  17  June  1884 
12  Sh.  734  ;  14  May  1835, 1  S.  &  M*L. 
789. 
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would  seem  not  tp  be  liable  in  a  passive  representation  otherwise  chaptbr  lxix. 
than  as  an  heir  of  provision.^ 

2406.  III.  Liability  of  Executors  and  Legatees. — By  con-  Limited  repre- 
nrmation  as  executor,  a  passive  representation  is  incurred,  limited  executors,  and 
to  the  value  of  the  estate  confirmed,*  the  executor  being  always  JJ^arda^creS-*^ 
bound  to   the  observance  of  a  due    course   of  administration.^  tors. 
Without  entering  here  into  the  question  of  what  is  a  due  course  of 
administration,  we  may  observe  that  cm  executor  is  generally 
entitled  to  pay  priTno  venienti,  after  the  elapse  of  six  months  from 
the  ancestor's  death,*  unless  he  is  previously  interpelled  by  other 
creditors,  or  .has  reason  to  believe  that  the  executry  estate  is 
insolvent.^    The  execator  may,  in  the  exercise  of  a  reasonable  dis- 
cretion, require  the  creditor  to  constitute  his  claim  against  the 
estate,^  and  where  the  assets  are  insufficient  to  meet  the  liabilities,  he 
may  either  apply  to  the  proper  Court  for  sequestration  of  the  estate 
of  the  deceased,  or  may  institute  a  process  of  multiplepoinding  for 
the  distribution  of  the  funds  which  he  has  reduced  into  possession. 
Reference  is  made  to  a  previous  chapter  on  the  subject  of  the 
liability,  under  the  Act  1695,  cap.  41,  of  next  of  kin  charged  to  con- 
firm, and  refusing  either  to  confirm  or  to  renounce  the  succession.^ 

2406.  A  creditor  of  the  deceased,  who  receives  payment  of  his  Executor  has 

_..^-,         ^      p  ,t  L  ±  A    1  1-1    ti     no  claim  for  re- 

claim in  full  out  of  the  executry  estate,  cannot  be  compelled  to  petition  where 

refund  any  part  of  the  money  so  received  on  the  ground  of  the  in-  Ssuffi^enir 
sufficiency  of  the  executry  estate  to  meet  the  claims  against  it.*  In 
such  a  case  it  is  therefore  a  question  between  the  executor  and  the 
other  creditors  whether  the  former  is  liable  to  them  by  reason  of 
his  having  prematurely  parted  with  the  funds  entrusted  to  his  care ; 
and  where  the  payment  is  proved  to  be  premature  he  will  un- 
doubtedly be  personally  responsible. 

2407.  Where  a  claim  against  an  heir  or  executor  is  successfully  LiabUity  for 
resisted,  on  the  ground  that  the  liability  attaches  primarily  to^i^todetM^ 
another  estate  or  branch  of  the  succession,  the  costs  of  the  litigation  "^®  whether 


1  Campbdt  v.  OaUanaehf  11  July  1806, 
Shaw'H  Bell's  Com.  p.  895. 

^  Ersk.  3,  9,  41 ;  Stair,  8,  8,  64  ;  BeU's 
Pr.  §  1922. 

^  Ajb  to  the  personal  liabilities  which 
may  be  incurred  by  trustees  and  executors 
in  respect  of  contracts  made  or  adopted 
by  themselves,  or  by  reason  of  negligence 
in  Uie  administration  of  the  estate,  see 
Chapters  LXIY.  and  LXXI.  (Liability 
of  Trustees).  As  to  the  mode  of  proceed- 
ing against  execators  and  next  of  kin  for 
the  ancestor's  debts,  see  Chapter  XLIX., 
Section  III.  (Office  of  Executor). 

*  Mortis  SsDn.  v.    Malcolmt  24  Jan. 


1835,  13  Sh.  813  ;  Gardner  v.  Pearton, 
28  Nov.  1810,  F.C. ;  Aliton  v.  EaH  of 
Dundonald'a  Trs,,  1793,  M.  16,211. 

"  Gardner  v.  Pearson,  supra  ;  and  see 
Rankine  v..  Gardiner,  1741,  M.  16,201. 
See  Chapter  LXII.,  Section  III.  (Pay- 
ment of  Debts  and  Legacies). 

•  Jacktan'a  Tra,  v.  Black,  81  May 
1832,  10  Sh.  697  ;  Crawford  v.  Cook,  16 
Feb.  1833,  11  Sh.  406. 

7  Chapter  XLIX.,  Section  III.  (Office 
of  Executor). 

>  CatheaH  v.  Moodie,  17  Feb.  1804,  M. 
"  Heir  and  Executor,"  App.  No.  2. 
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liability 
attaches  to 
real  or  per- 
sonal estate. 


Representation 
incurred  by 
legatees  and 
beneficiaries. 


Representa- 
tion, in  what 
cases  incurred 
by  executors- 
creditors. 


cannot  be  charged  against  the  estate  which  is  found  to  be  liable, 
if  the  representatives  taking  that  estate  were  not  parties  to  the 
litigation.^  The  case  of  Renton  v.  Benton  would  therefore  seem 
to  be  erroneous  in  principle,  in  so  far  as  the  executry  estate  was 
thereby  held  liable  to  the  heir  in  relief  of  the  expenses  incurred  by 
him  in  resisting  claims  which  were  found  to  be  primarily  charge- 
able against  the  personalty.* 

2408.  A  legatee  or  beneficiary  who  has  received  payment  of  his 
share  of  the  succession  is  liable  to  be  sued  in  an  action  of  repeti- 
tion by  creditors  of  the  executry  estate,  whose  claims  have  not  been 
provided  for  by  the  executor ;  ^  but  it  would  seem  that  such  claims 
are  only  admitted  after  discussion  of  the  proper  legal  representa- 
tives.* The  acceptance  of  a  legacy  or  a  provision  of  heritage  does 
not  infer  a  general  representation  of  the  testator,  but  only  a  liability 
to  make  the  value  of  the  legacy  or  provision  forthcoming  to  his 
creditors.*  Where  an  executry  estate  is  sufficient  for  the  payment 
of  debts  and  legacies  in  full,  if  a  creditor  chooses  to  stand  aside,  and 
does  not  bring  forward  his  claim  uatil  after  the  executor  has  become 
bankrupt,  he  is  held  to  be  barred  by  his  own  negligence  from  pro- 
ceeding against  legatees  whose  shares  were  satisfied  out  of  the  free 
succession.® 

2409.  Executor8-ci*editors  do  not  incur  any  passive  representa- 
tion, unless  for  vitious  intromission,  in  excess  of  the  value  stated  in 
the  inventory ;  for  the  confirmation  of  executors-creditors  is  only  a 
diligence,  and  is  not  a  title  of  administration.'^  Heirs  or  legatees 
have  recourse  against  other  legatees  ^  in  respect  of  erroneous  pay- 
ments, subject  to  certain  obvious  qualifications  with  respect  to  mora 
and  acquiescence.® 


^  Lord  Lovat  v.  Prater,  26  April  1866, 

I  L.R.  Sc.  App.  24. 

3  RenUm  v.  RenUm,  14  Nov.  1861,  14 
D.  85.  The  important  question  in  this 
case  was,  whether  the  executor  was  liable 
vJUra  fines  inverUarii  ;  upon  this  point  the 
authority  of  the  decision  is  obviously 
strengthened  by  the  decision  of  the  House 
of  Lords  in  the  last-mentioned  case. 

'  Stair,  3,  8,  70 ;  Orierson  v.  Wallace, 
16  May  1821,  1  Sh.  18,  N.E.  9 ;  PooU 
v.  Anderson,  22  Feb.  1884,  12  Sh.  481. 

*  CUUand  v.  Baillie,  18  Feb.  1845,  7 
D.  461. 

»  Brunton  v.  Thomson,  7  Dec.   1882, 

II  Sh.  190. 

'  Maccomie^s  Exrs.  v.  Straehan,  1760, 
M.  8087  ;  but  see  Bruce  v.  Bruce,  9  June 
1881,  9  Sh.  695. 


7  Beirs  Com.  7ih  ed.  ii.  81. 

^  Boss  V.  Mackentie,  18  Nov.  1842,  5 
D.  151 ;  Orayv.  Walker,  11  March  1859, 
21  D.  709. 

*  Although  only  indirectly  connected 
with  the  subject  of  the  book,  reference 
may  here  be  made  to  the  important  case 
of  a  lease  in  favour  of  two  tenants  and 
the  survivor,  where  it  was  held  that  the 
joint  and  several  obligation  for  rent  trans* 
mitted  agiunst  the  representatives  of  the 
fi;  St  deceaser.  Although  the  whole  benefi- 
ciary interest  in  the  lease  had  vested,  in 
accordance  with  its  provisions,  in  the 
surviving  tenant,  this  did  not  relieve  the 
predeceasing  tenant  from  his  oontractnal 
obligation,— ^urR«  v.  MaHin,  Feb.  14, 
1887,  14  R.  (H.L.)  20,  iwermng  12  B 
1843. 
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CHAPTIR  UUX. 


SECTION  11. 

Liability  fok  the  Acts  of  an  Apparent  Heir  Three  Years 

IN  Possession. 

2410.  In  coDsequence  of  the  frauds  and  disappointments  suffered  Estate  pos. 
by  creditors  upon  the  decease  of  their  debtors,  through  the  contri-  J^reupouthe 
vances  of  apparent  heirs/  it  was  found  necessary  to  provide  by  ^»*^«°^*PP*- 

c  ^         ^  1        •  1        p  rency  rendered 

Statute  that  the  possession  of  an  estate  upon  the  title  of  apparency  liable  to  debts 
without  service  when  continued  for  three  years  should  have  the  J^aaessor!  ° 
effect  of  rendering  the  estate  liable  to  the  debts  and  deeds  of  the 
heir  in  possession  after  his  decease.^  This  enactment  creates  an 
exception  to  the  ancient  rule  of  vesting  of  heritable  estate,  accord- 
ing to  which  the  right  of  an  apparent  heir  lapsed  by  death,  and  it 
may  still  be  a  useful  measure  to  creditors,  notwithstanding  that  in 
the  present  state  of  the  law  heritable  rights  vest  without  service. 
Its  object  is  to  protect  creditors  against  the  loss  to  which  they 
were  exposed  under  the  ancient  law,  which  gave  to  the  apparent 
heir  all  the  rights  of  a  proprietor  during  his  lifetime,  while  freeing 
the  estate  from  liability  after  his  death. 

2411.  In  the  construction  of  this  enactment  it  is  a  settled  prin-  what  acts  of 
ciple  that  the  Statute  does  not  apply  unless  the  heir  have  actually  guffi^nt'to'^ 
possessed  the  subject.     The  possession  may  be  either  natural  or^^*^^^^^*^ 
civil,  personal  or  by  another  ; '  it  is  not  enough  that  the  heir  had  biiit^  under 
tlie  title  of  apparency,  but  was  unable  to  obtain  possession.     The 
possession  of  a  trustee  for  creditors,  or  of  a  trustee  or  factor  in  a 
sequestration,  is  not  held  to  be  the  possession   of  the  heir.*     It 


the  btatate. 


1  Preamble  to  Stat  1695,  cap.  24. 

^  Act  for  obviating  the  Frauds  of 
Apparent  Heira,  1695,  cap.  24.  After  the 
narrative  cited  in  the  text,  the  Statute 
proceeds  : — "  That  if  any  man  since  the 
1st  of  January  1661  have  served,  or  shall 
hereafter  serve  himself  heir ;  or,  by  Ad- 
judication on  his  own  Bund,  hath  since 
the  time  foresaid  succeeded,  or  shall  here- 
after succeed,  not  to  his  immediate  Pre- 
decessor, but  to  one  remoter,  as  passing  by 
his  Father  to  his  Groodsire  or  the  like  : 
Then,  and  in  that  case,  he  shall  be  liable 
for  the  Debts  and  Deeds  of  the  person  in- 
terjected, to  whom  he  was  apparent  Heir, 
and  who  was  in  the  possession  of  the  Lands 
and  Estate,  to  which  he  is  served,  for  the 
space  of  three  years,  and  that  in  so  far  as 
may  extend  to  the  Value  of  the  said  Lands 
and  Estate,  and  no  farther,  deducting  the 


debts  already  paid :  As  also  with  the  order, 
as  to  the  time  past,  That  all  the  true  and 
lawful  Debts  of  the  Apparent  Heir,  enter- 
ing as  said  is  and  already  contracted,  with 
the  true  and  real  Debts  of  the  Predecessor, 
to  whom  he  enters  shall  be  preferred  in 
the  first  phuse."— See  Ersk.  3,  8,  98,  and 
94  ;  Beirs  Com.  7th  ed.  i.  707  ;  Pr.  § 
1929  et  seq. 

s  YuU  V.  Ritchie,  1758,  M.  6299  ; 
OUri,  V.  Scales'  Tr.,  1881, 9  R.  317.  And 
see  as  to  the  possession  of  tutors  and  fac- 
tors for  minors,  M*Brair  v.  Maiiland, 
1786,  Elch.  "Passive  Title,"  No.  4; 
JohnsUm  v.  Sted,  1788,  M.  9809  ;  Elch. 
"Passive  Title,"  No.  8;  Bremner  v. 
CampbeU,  17  May  1841,  1  Bell,  280. 

*  Baehan  v.  MacDomdd,  1796,  M. 
9822,  Hume,  432  ;  Ihnald  v.  Colquhoun, 
27  Feb.  1885, 13  Sh.  574. 
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oHAFrsB  Lxiz.  would  appeoT  that  the  heir  cannot  have  the  possession  contem- 
plated by  the  Statute  when  the  estate  is  defa^to  m  the  oocupataon 
of  a  liferenter  on  a  valid  title.^  But  where  an  heir  had  actaally 
possessed  lands  inherited  from  his  mother,  the  father  having  waived 
his  right  of  courtesy,  the  creditors  were  held  to  have  a  claim  under 
the  Statute.^  And  if  an  apparent  heir  grant  an  heritable  title  to 
another,  e,g,,  a  liferent  right  or  a  joint  interest  in  the  rents,  in  fulfil- 
ment of  a  compromise  of  competing  claims,  the  possession  of  the 
grantee  is  held  to  be  that  of  the  apparent  heir.*  But  it  is  doubtful 
whether  the  Statute  will  apply  where  the  heir's  possession  is  on  a 
title  different  from  apparency,  which  turns  out  to  be  invalid.* 
Estate  not  2412.  The  Statute  does  not  render  the  estate  liable  for 

tuitousdJSb    ^^  engagements  of  the  heir  which  proceed  upon  merely  gratuitous 
of  the  apparent  — as  distinguished  from  rational — considerations,  such  as  iMfti^ 

DeiT '  Kcvt  as 

to  dMd  granted  causa  settlements,^  entails,^  or  provisions  to  collateral  relatives,  even 
^^j^l^  when  contained  in  marriage-contract  settlements.'  But  provisions 
to  wives  and  younger  children,  if  reasonable  in  amount,  are  held 
to  be  within  the  scope  of  the  enactment®  And  all  the  onerous 
obligations  of  the  heir  in  relation  to  the  lands,  equally  with  contract 
debts,  as  leases,  conveyances  with  warrandice,  and,  of  course,  mar- 
riage-contract provisions,  are  enforcible  against  the  estate  under 
the  Statute.*  Where  an  apparent  heir  disponed  the  estate  by 
a  gratuitous  deed  subject  to  the  fetters  of  an  entail,  along  with 
other  lands  to  which  his  title  was  completed,  the  next  heir  was 
held  bound  by  acceptance  of  the  disposition  to  complete  a  title  to 
the  lands  held  by  his  ancestor  on  apparency  under  the  fetters  of  the 
entail.^®  Absolute  warrandice  presumes  a  valuable  coDsideration, 
and  brings  the  deed  containing  it  under  the  protection  of  the 
Statute.^^  The  debts  of  an  heir  possessing  on  apparency  under  an 
unrecorded  personal  entail  cannot  be  made  effectual  against  the 
next  heir,  the  conditions  of  the  entail  being  binding." 


1  M'CauVs  Crs.  v.  M'Caul,  1745,  M. 
9748 ;  Piteaim  v.  Lttndin,  1752,  M.  9749 ; 
Grant  v.  Sutherland,  1756,  M.  5265, 1  Cr. 
St.  &  Pat  416. 

»  Knox  V.  Irt?tiie,  1760,  M.  5276. 

»  Corbet  v.  PorterMd,  20  June  1839, 1 
D.  1088  ;  11  July  1842, 1  Bell,  App.  Ga. 
476. 

*  See  Erak.  3,  8,  94  ;  1  Bell's  Com.  5th 
ed.  665,  7th  ed.  L  709. 

*  Lindsay  v.  University  of  Glasgow, 
1794,  Hume,  429. 

*  Marquis  of  Clydesdale  v.  Earl  of  Dun- 
donald,  26  Jan.  1726,  Rob.  564. 

7  Erskine  v.  Erskine,  1796,  Hume,  431. 
«  EmseU  v.  BusseU,  7  Dec.  1852,  15  D. 


192  ;  Sp.  Ca.  OfT  e«  oi..  1871,  9  Macph. 
500  ;  (Hen  v.  Scales'  2V.,  1881, 9  E.  317 ; 
Kennedy  v.  Kennedy,  11  Feb.  1829,  7 
Sh.  897. 

»  Muirh^ad  V.  Muirhead,  1724.  M. 
9807  ;  Oraham  v.  C^ntess  of  QleM^ 
1800,  M.  "  Heir- Apparent,"  App.  No.  1; 
7  July  1806. 5  Pat.  184 ;  OgUv^  ▼■  09^^' 
16  Dec.  1817,  F.C. 

w  Carmichad  v.  Carmichad,  15  Nov. 
1810,  F.C. ;  15  May  1816,  6  Pat  155. 

"  Taylor  v.  ffuUon,  2  June  1854, 1« 
D.  885. 

«  Oraham  v.  Graham's  Crs.,  1795,  M. 
15,439.  See  the  doctrine  of  peiwnal  ea- 
t^ils,  examined  in  Cluster  XXVIII. 
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2413.  According  to  the  terms  of  the  Statute,  the  heir  against  chapter  lxix. 
whom  the  liability  is  to  be  enforced  must  be  served  heir,  or  must  Xo  action  will 
have  made  up  a  title  by  adjudication  on  his  own  trust-bond.^  statuuTaginst 
After  some  conflict  of  opinion  and  authority,  it  was  finally  settled  t^® nextheir, 

whoxv  ufi  also 

by  the  House  of  Lords  that  an  action  under  the  Statute  cannot  be  possesses  on 
maintained  against  an  heir  who  himself  possesses  on  apparency.^  »PP*""<^y- 
Entry  by  precept  of  dare  constcU  has  been  held  equivalent  to 
special  service,  and  sufficient  to  support  the  passive  title.*  Adjudi- 
cation by  a  confident  person  on  a  bond  or  disposition  gratuitous,  or 
for  a  small  consideration,  is  held  equivalent  to  entry  by  adjudica- 
tion on  a  bond  expressly  in  trust.^  It  is  to  be  observed  that  the 
statutory  liability  is  not  confined  to  the  case  where  the  heir  makes 
up  a  title  connecting  himself  with  the  immediate  predecessor  of  the 
apparent  heir,  but  applies  to  his  entry  as  heir  to  any  predecessor, 
however  remote.^  But  where  two  or  more  heirs  have  possessed 
upon  apparency,  in  sequence,  it  does  not  appear  from  the  terms  of 
the  Statute  that  the  estate  would  be  liable  for  the  debts  of  any  but 
the  heir  last  in  possession,  who,  on  a  fair  construction,  is  the  heir 
described  as  the  person  interjected.* 

2414.  The  responsibility  of  an  heir  making  up  a  title  for  the  Nature  and 
obligations  of  his  predecessor  possessing  on  apparency  is  of  the  sSTuto^^mj. 
nature  of  a  personal  representation, — ^limited,  however,  to  the  value  fverepresen- 

.-  .IT        -11  1        1  -I       mi  T  «i      tation  mcnrred 

of  the  estate,  deducting  debts  already  paid.  The  creditors  of  the  by  the  succes- 
apparent  heir,  therefore,  must  begin  by  constituting  their  debts  reShefref* 
against  his  successor;  but  it  would  appear  that,  if  the  latter 
renounce,  decree  cognitionis  catcsa  cannot  be  obtained,  as  the  Statute 
gives  no  direct  recourse  against  the  estate.  It  has  not  been  posi- 
tively determined  whether  the  creditors  of  an  apparent  heir  upon 
contract  debts  have  the  preference  over  the  heir's  creditoi-s  intro- 
duced by  the  Act  1661,  cap.  24.  Professor  Bell,  founding  on  the 
absence  of  any  restriction  in  the  last-mentioned  Act,  and  on  the 
special  saving  clause  annexed  to  this  branch  of  the  Act  1695,  comes 
to  the  conclusion  that  the  ancestor's  creditors  are  entitled  to  a  pre- 
ference.^   Creditors  upon  contracts  in  relation  to  the  estate,  such 


^  Am  to  eqnivmleiit  titles,  see  Btimess 
et  al.  V.  Fleming* »  Tutors,  1881,  9  R. 
lOlS. 

>  Orant  v.  Sutherland,  1764,  M.  9819  ; 
15  April  1755,  1  Cr.  St.  &  Pat.  605 ;  LeUh 
V.  Lord  Banff,  1741,  M.  9815,  Elch. 
Note*,  p.  318.  See  also  Enk.  8,  8,  94  ; 
Karnes,  Pr.  of  Equity,  184 ;  BeU*8  Com. 
7Ui  ed.  i.  709 

'  Brown  V.  Henderson^  16  July  1852, 
14  D.  1041. 

*  Bwms  V.  PUhen^  1758,  M.  5278 ;  5 


Br.  Sup.  861 ;  Murray  v.  Ranuayand  Co., 
17  Jan.  1811,  F.C. 

»  Hay  V.  Hay,  1775,  M.  9755  ;  HaUeg, 
607. 

•  But  Bee  Erskine  v.  Erskine,  1795, 
Hume,  481. 

'  Bell's  Com.  supixit.  It  appears 
that  in  a  question  between  creditors  of 
the  apparent  heir  a  preference  cannot  be 
acquired  by  the  use  of  inhibition, — StUker- 
land  V.  Sutherland,  1786,  M.  5294. 


1294 


PASSIVE    REPRESENTATION,  OR  THE   LIABILITIES   OF  HEIRS. 


CHAPTKK  Lxix.  as  mliiutes  of  sale  and  other  imperfect  conveyances,  appear  to 
have  the  power  of  acquiring  preferences  by  adjudging  in  imple- 
ment, since  adjudication  in  implement  is  not  subject  to  the  pari 
passu  preference  of  ordinary  adjudgers.^  The  Statute  declares 
that  the  deeds  as  well  as  the  debts  of  the  apparent  heir  sliaU  be 
effectual  against  the  heir  who  enters,  and  the  proper  mode  of 
making  an  ancestor's  deed  effectual  against  the  heir  is  by  adjudica- 
tion in  implement.^  It  has,  however,  been  held  that  a  lease 
granted  by  the  apparent  heir  is  ineffectual  in  competition  with  the 
creditors  of  the  heir  who  enters.^ 

Operation  of  2416.  The  Statute  appears  to  contemplate  only  the  case  where 

coufined^to  °°*  ^^^  ^^^^  ^^^  cnteis  is  hcir-at-law  to  the  heir  dying  in  apparency. 

cases  where      jjm;  according  to  the  decisions  its  operation  is  not  contined  to  such 

apparent  heir  "  .  ,  * 

succeeded  by    cases ;  Only  the  responsibility  of  the  entered  heir,  if  not  heir-at-law 
18  eir-a  -  aw.  ^^  personal  representative,  is  subsidiary  to  that  of  the  persons  who 
possess  these  characters,  and  he  is  entitled  to  the  benefits  of  discus- 
sion *  and  relief.^ 

SECTION  III. 

rHEFERENCE   OF  THE   ANCESTOR'S   CREDITORS. 


Aiicestor*H  cre- 
ditors entitled 
to  preference 
over  heir'8, 
limited  to 
three  ^ears  as 
to  heritable, 
and  one  as  to 
moveable 
estate. 


2416.  Tlie  creditors  of  the  ancestor  are  in  reason  entitled  to  a 
preference  over  those  of  the  heir,  because  the  latter  have  no  claim 
except  to  the  free  succession  debitis  dediLctis.  It  is,  however,  not 
less  consonant  to  equity  that  the  claim  of  the  ancestor's  creditors 
should  be  limited  to  a  reasonable  time  after  the  opening  of  the  suc- 
cession, and  that  the  heir  should  not  be  allowed  to  obtain  credit  oii 
the  faith  of  his  possession  of  an  estate,  while  that  estate  is  subject 
to  an  unlimited  hypothec  for  the  obligations  of  the  late  proprietor. 
The  law  of  Scotland  allows  to  the  creditors  of  the  ancestor  a  pre- 
ference over  the  real  estate  in  the  hands  of  his  heir,  limited  to  the 
period  of  three  years,  and  a  claim  against  purchasers  limited  to  one 
ycar.^     The  first-mentioned  period  might,  it  is  thought,  be  materi- 


^  Stat  1661,  cap.  62  ;  1672,  cap.  19. 

»  See  OgUvy  v.  OgUvy,  16  Dec.  1817, 
F.G.  ;  Simpson  v.  Hamilton^  1707,  M. 
9807. 

*  LoJidon  V.  Murray  J  1752,  M.  5270  ; 
KiUUung  TenanU,  1760,  5  Br.  Sup.  877  ; 
Gordon  v.  MUne,  1780,  M.  10,309 

*  Vint  V.  EaH  of  Valhousie,  1712,  M. 
3562.  But  there  is  no  right  of  discuasion 
aa  between  the  apparent  heir  and  the 
general  representatives  of  the  person  last 
vest  in  the  estate, — Morris  v.  Beveridge, 
28  Nov.  1867.     It  would  seem  that  the 


apparent  heir,  although  liable  tu  be  sued 
prima  ordine  for  his  ancestor's  debt,  is 
entitled  to  relief  from  the  general  repre- 
sentatives. 

^  Marquis  of  AnnandaU  v.  Countess  of 
Hopetoun,  15  Feb.  1739,  1  Pat.  225.  In 
Oyilvy  v.  OgUvy^  supra,  the  heir  was 
held  not  to  have  right  to  relief,  he  being 
the  heir  entitled  to  suooeed  to  the  lands 
to  which  the  ancestor's  obligation  had 
relation. 

«  Stat.  1661,  cap.  24. 
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ally  abridged  without  detriment  to  the  interests  of  the  ancestor's  chaptkb  lxix. 
creditors.     The  preference  over  the  moveable  estate,  which   is 
limited  to  a  year  and  day,^  seems  to  be  sufficient  for  all  practical 
purposes. 

2417.  I.  Preference  upon  Keal  Estate  in  the  Possession  of  statutory  pre- 
THE  Heir. — ^The  Statute  relating  to  the  heritable  succession,  on  the  anowtor^s  cre- 
narrative  that  apparent  heirs  do  frequently  dispone  their  estates,  th^^eJc®" 
or  suffer  them  to  be  adjudged,  without  respect  to  their  predecessor's  tinues  in  pos- 
creditors,  enacts,  in  the  iSrst  place,^ — '*That  the  creditors  of  the 

defunct  shall  be  preferred  to  the  creditors  of  the  appearand  heir  in 
time  coming  as  to  tlie  defunct's  estate :  Providing  always  that  the 
defunct's  creditors  do  diligence  against  the  appearand  heir,  and 
the  real  estate  belonging  to  the  defunct,  within  the  space  of  three 
years  after  the  defunct's  death."  *  Where,  therefore,  the  rights  of 
the  two  classes  of  creditors  are  undisturbed  by  any  attempt  on  the 
part  of  the  heir  to  create  preferences  by  way  of  conveyances  to  his 
creditors,  it  is  requisite,  on  the  part  of  the  ancestor's  creditors,  if 
they  mean  to  claim  a  preference  over  those  of  the  heir,  that  they 
should  use  diligence,  in  terms  of  the  Statute,  within  three  years 
after  the  ancestor's  death.  The  act  is  applicable  to  all  real  estate, 
comprehending  everything  that  is  liable  to  be  attached  by  adjudica- 
tion, whether  lieritable  ex  sua  Tiatura,  or  by  destination.^  But 
arrears  of  rent  must  be  attached  in  the  hands  of  the  executor.^ 

2418.  The  statutory  preference  is  not  confined  to  the  ease  where  Preference  not 
the  heir  possesses  on  the  title  of  apparency.  It  is  evident  that  the  oflieh-  pos^ 
heir  could  not  deprive  the  ancestor's  creditors  of  their  preference  '^^^  ^^  *PP*" 

*  *  rency. 

by  obtaining  himself  entered  as  heir-at-law  ;  ®  and  it  has  been  held 
that  the  Statute  also  applies  to  heritable  succession  in  the  hands  of 
heirs  of  provision  and  disponeesJ  But  where  the  heir  was  infeft 
in  his  ancestor's  lifetime,  the  Statute  was  held  to  be  inapplicable,^ 
and  in  such  a  case  the  only  i-emedy  of  the  creditors  is  by  an  action 
of  reduction  under  the  Act  1621,  cap.  18.® 

2419.  On  the  question  what  diligence  is  requisite  to  constitute  in  what  .sense 
a  preference,  the  construction  of  the  Act  has  been  favourable  to  the  JJIJ^J  ^mpiete 
object  of  its  authors.     It  is  held  that  the  diligence  must,  if  possible,  ^"^^  tUiigence 


1  Stat.  1695,  cap.  41. 

'  See  the  terms  of  the  second  branch 
of  the  Statute,  cited  infra,  §  2422. 

'  "  Act  oonoeming  Appearand  Heirs, 
their  payment  of  their  predecesors',  and 
thor  own  debts,"— 1661,  cap.  24. 

<  WKayy.M'Kay'B  Reps.,   1783,   M. 

3187. 

^  BamiUon  v.  HamilUm,  8  April  1767, 
2  Pat.  187  ;  Lord  Banff  y,  Joa$,  1765,  5 
Br.  Sup.  912. 


<  Bell's  Com.  7th  ed.  i.  766. 

'  Graham  v.  M'Queen,  1711,  M.  3128  ; 
and  see  Lord  Moncreiff's  note  in  Bruce 
V.  Bruce,  9  June  1881,  9  Sh.  700.  As  to 
the  case  of  an  heir  of  entail,  see  Boyd  v. 
Boyd,  5  Julj  1851,  13  D.  1802. 

»  AmUUm  ▼.  BalUnden,  1685,  2  Br. 
Sup.  92. 

*  Lamb  v.  M'Ikmald,  1793,  Hume, 
428. 
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cHAPTiR  LUX.  be  completed  within  the  three  years ;  that  is,  the  creditor  most  be 
within  the  infeft  On  a  decree  of  adjudication,  or  most  have  given  a  charge  to 
aii^Ji^y  the  s^P^riors.*  But  wbcrc  the  creditor  is  obstructed  by  the  heir  him- 
self, or  by  his  creditors,  and  is  thus  i^ndered  unable  in  the  ordinary 
course  of  judicial  proceedings  to  complete  his  diligence  within  the 
statutory  period,  his  claim  will  be  reserved,  or  he  will  be  allowed 
to  take  decree  pro  forma  within  the  time,  under  reservation  corUra 
executionem  of  the  objections  stated  to  his  claim.'  Inhibition  is  not 
diligence  in  the  sense  of  tliis  Statute,  and  does  not,  when  used  by 
a  creditor  of  the  ancestor,  create  any  preference  in  favour  of  the 
inhibitor  over  those  creditors  of  the  heir  whose  debts  are  prior  in 
date  to  the  inhibition.'  Nor  is  the  entry  of  the  heir  under  a 
limited  representation  equivalent  to  the  constitution  of  a  preference 
in  favour  of  the  ancestor's  creditors.^  The  acquisition  of  a  bond  of 
corroboration  or  other  collateral  security  from  the  heir  does  not 
alter  the  position  of  the  creditor  as  a  claimant  against  the  ancestor's 
heritable  estate.^ 

2420.  The  Statute  under  consideration  is  anterior  in  date  to 
the  laws  introducing  the  pari  passu  preference  of  adjudgers,^  and 
regulating  the  distribution  of  estates  by  judicial  ranking  and  sale.^ 
Accordingly,  the  acquisition  of  preferences  under  it  may  be  aided 
but  canuot  be  defeated  by  those  laws,  which  were  not  intended 
to  interfere  witli  the  rules  of  preference  previously  established. 
Under  the  law  of  the  pari  passu  preference  of  adjudgers,  the  first 
efifectual  adjudication  by  a  creditor  of  the  ancestor  will  entitle  all 
the  other  creditors  of  the  ancestor  to  the  benefit  of  the  pari  passu 
preference,  without  the  necessity  of  their  severally  completing 
their  adjudications,  provided  these  diligences  are  led  within  a  year 
and  a  day  of  the  first  effectual  adjudication,  and  not  later  than 
three  years  after  the  ancestor's  death.  Creditors  of  the  hdr  lead- 
ing their  adjudications  within  year  and  day  after  the  first  effectual, 


Statutory  pre- 
ference of  the 
Ancestor's  cre- 
ditors, how 
aflfecte<l  by  the 
law  of  pan 
poiifti  prefer- 
vnce  of  ail« 
judgers. 


1  Lord  BaJlenden  v.  Murray,  1685,  M. 
3127:  "The  Lords  found  that  the  de- 
funct's creditors  ought  to  do  exact  and 
complete  diligence  against  his  estate  with- 
in three  years  after  his  death,  unless  they 
could  make  it  appear  that  their  diligence 
was  retarded  without  any  fault  of  theira, 
by  opposition  from  the  heir  or  other  credi- 
ton,  or  the  surcease  of  justice,  or  the 
like," — cited  in  Taylor  v.  Lord  Braeo, 
1747,  M.  S128,  3132,  and  in  BeU's  Com. 
7th  ed.  i.  766.  The  case  of  PaUr- 
9(m  ▼.  Bruce,  1678,  M.  8126,  where  it 
was  held  that  no  impediment  would  have 
the  effect  of  extending  the  three  yean 
limit,  is  disapproved  by  Bell. 


'  Professor  BeU,  tupra,  expreeses  an 
unhetutafcing  opinion  to  this  effect,  on  the 
ground  that  in  diligence  a  creditor  is  never 
chaigeable  with  mora  if  he  has  need  due 
exertion  such  as  circnmstanoes  and  judicial 
rules  permit. 

*  Memiea  v.  Mttrdoek,  14  Dec.  1841. 
4  D.  257. 

*  BeU's  Com.  ut  lupro. 

»  Ranking  of  Cul^g  On..  1781,  M. 
8187. 

<  Stat  1661,  cap.  62. 

^  First  introduced  by  SUtate  1681, 
cap.  7,  and  finally  regulated  by  Acts  of 
Sederunt  1 7  June  1756  and  11  July  1794. 
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would  have  the  benefit  of  the  decree  to  the  effect  of  ranking  pre-  chatoblxix. 

ferablj,  in  the  second  place,  along  with  those  creditors  of  the 

ancestor  whose  adjudications,  though  led  within  year  and  day  of 

the  first  effectual,  were  not  led  within  three  years  of  the  ancestor's 

death.     Where  the  first  effectual  adjudication  is  led  by  a  creditor 

of  the  heir,  the  benefit  of  the  diligence  enures  in  like  manner  to 

all  creditors  of  either  class  leading  adjudications  dehito  tempore, — 

the  preference  as   between   adjudgers  and  non-adjudgers   being 

determined  by  a  period  of  a  year  and  day,  counting  from  the  first 

effectual  adjudication ;  while  the  preference  as  between  creditors 

of  the  ancestor  and  those  of  the  heir  is  dependent  on  the  diligence 

of  the  former  being  led  within  three  years  after  the  ancestor's 

death.i 

2421.  In  the  case  of  a  judicial  sale  or  a  sequestration  under  the  Effect  of  prefer- 
Bankruptcy  Acts,  it  seems  that  the  requisites  of  the  Statute  1661  tor^cJeStoJs 
are  sufficiently  ox)mplied  with  by  the  ancestor's  creditors  when  they  y^J^e  Mtate 
claim  their  preference  within  the  three  years,  the  ancestor's  estate  or  brought 
being  duly  attached  by  the  sequestration,  or  included  in  the  pro-  twItSIn!^^^^ 
cess  of  sale.    An  action  of  judicial  sale,  whether  brought  by  a 

creditor  or  by  the  apparent  heir,  is  declared  by  the  Statute  to  be 
equivalent  to  an  adjudication  as  of  the  date  of  the  first  calling 
before  the  Lord  Ordinary  for  all  the  creditors  who  shall  afterwards 
be  included  in  the  decree  of  division,  and  no  adjudications  are 
allowed  to  proceed  during  its  dependence.^  This  makes  it  com- 
petent for  every  other  creditor,  whether  of  the  ancestor  or  of  the 
heir,  to  claim  a  share  in  the  division,  and  the  entry  of  a  claim  is 
all  the  diligence  that  the  case  admits  of.^  Sequestration  is  by  the 
Statute  declared  to  be  equivalent  to  "  complete  diligence  "  on  the 
part  of  the  creditors ;  *  but  in  order  to  entitle  the  ancestor's  creditors 
to  participate,  it  would  seem  that  the  ancestor's  estate  must  be 
either  expressly  sequestrated  or  adjudged  by  the  trustee.*  The 
trustee's  adjudication  preserves  the  benefit  of  their  statutory  pre- 
ferences to  the  ancestor's  creditors  lodging  their  claims  within  the 
triennial  period.® 

2422.  II.  Protection  against  Conveyances  by  the  Heir. —  Ajiceator'a  ere- 
The  enacting  words  of  the  second  branch  of  the  Act  1661,  cap.  24,  ^JJenoe** 
are,  "  That  no  right  or  disposition  made  by  the  said  appearand  2?i®'J^® 
heir,  in  so  far  as  may  prejudge  his  predecessor's  creditors,  shall  purchasers 

ih>m  the  heir 
for  one  year. 

1  Bell's  Com.  7th  ed.  i.  769.  3184 ;  6  Br.  Sup.  876  ;  Irviney,  Maxwell, 

>  19  and  20  Vict.,  cap.  91,  §  4.     But      1748,  M.  5264. 

this  doea  not  apply  to  adjudications  in  *  19  and  20  Vict,  cap.  79,  %  102-7. 

implement^— TTood  ▼.  Seott,  5  Feb.  1833,  '  Ibid,  §  107. 

11  Sh.  865.  '  M'Lachlan  ▼.  Bermet,  15  June  1826, 

>  JtuateU  V.  MamiUon's  Crs.^  1760,  M,  4  Sh.  717  ;  16  June  1829,  8  W,  &  S.  449. 
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cHATTBR  Lxiz.  be  Valid  uoless  it   be  made  and  granted  a  full  year  after  the 

defunct's  death." 
What  dUposi-  2423.  The  prohibition  is  applicable  to  all  conveyances  and  deeds 
tjo""  fell  «nder  of  security,  and  not  merely  to  deeds  granted  by  the  heir  in  favour 
years',  and  of  his  creditors,  the  object  of  the  Statute  being  to  protect  the 
one  y^i^s^re-*  'Interest  of  the  ancestor's  creditors  against  voluntary  conveyances 
ference.  pending  the  annus  ddibefi*andi}     Accordingly,  conveyances  to  pur- 

chasers have  been  held  reducible  under  the  Statute  at  the  instance 
of  the  ancestor's  creditors.*  As  to  dispositions  to  the  heir's  per- 
sonal creditors,  these  have  been  held  to  be  reducible  if  executed  at 
any  time  withiu  the  three  years  during  which  the  diligence  of  such 
creditors  is  postponed,  on  the  ground  that  it  would  be  unreasonable 
that  creditors  should  obtain,  by  collusion  with  the  heir,  a  preference 
which  the  law  does  not  enable  them  to  acquire  by  execution  at 
their  own  instance.^  The  effect  of  the  statutory  prohibition  is 
similar  to  that  of  the  diligence  of  inhibition.  The  conveyance  is 
bad  as  against  creditors,  but  good  as  a  contract  with  the  purchaser. 
In  the  case,  therefore,  of  a  sale  for  a  full  price,  the  contract  would 
stand,  but  the  creditors  would  have  a  preference  over  the  price.  It 
is  not  necessary,  in  a  question  with  the  heir  himself,  that  the 
ancestor's  creditors  shall  have  used  diligence  within  the  three 
years  to  give  them  a  title  to  reduce  conveyances  under  this  branch 
of  the  Act.*  Where  there  is  a  competition  between  the  ancestor's 
creditors  and  those  of  the  heir,  and  the  ancestor's  creditors  have 
not  done  diligence  within  the  three  years,  it  has  been  considered 
that  they  have  an  indirect  preference,  in  the  same  manner  as  that 
of  an  inhibitor,  but  liable,  like  it,  to  be  defeated  by  the  creditors  of 
the  heir  arresting  the  price  in  the  hands  of  tlie  purchaser.^ 

2424.  Conveyances  by  the  heir  in  favour  of  the  whole  of  the 

individual  ere-  ancestor's  Creditors  are  not  objectionable  under  the  Statute,®  but 

tor°oAeirnn   preferences   to   individual   creditors  of  the.  ancestor,  if  granted 

^d*^  ^mlT       within  a  year  and  day  after  his  death,  are  within  the  scope  of  the 

statutory  prohibition.^    A  conveyance  by  the  heir  to  one  of  his 


1  BeU's  Com.  7th  ed.  L  770  ;  Enk.  8, 
8,  102.  The  Statute,  as  abeady  men- 
tioned, applies  to  heirs  entered  as  weU  as 
unentered, — Magit.  of  Ayr  v.  M^Adam,, 
1780,  M,  3135  ;  Oraham  v.  M'Queen, 
1711,  M.  3128. 

>  Pal9n  ▼.  Benny,  21  Feb.  1835,  13 
Sh.  509 ;  Taylor  v.  Z.  Braco,  1747,  M. 
3128 ;  Bea  v.  Lothian,  1773,  M.  3134  ; 
Mags,  of  Ayr  v.  M^Adam,  supra. 

'  "The  defunct's  crediton  doing  dili- 
gence within  the  three  years  are  prefer- 
able, even  where  the  heir  dispones  after 


the  year;  otherwise  the  heir's  creditors 
would  have  more  advantage  by  a  volon- 
taiy  disposition  than  they  oould  have  by 
legal  diligence,  which  were  absurd,"— 
Harcarse,  cited  2  Br.  Sup.  93 ;  also  Ersk. 
3,  8,  102,  and  BeU's  Com.  7th  ed.  i.  772. 

*  Taylor  v.  L.  Braeo,  1747,  M.  8128, 
and  dictum  of  Harcarse  there  cited  ;  see 
2  Br.  Sup.  p.  93. 

^  Bell's  Ck>m.  tU  tupra. 

'  Amiston  v.  Ballfnden,  1686,  2  Br. 
Sup.  93. 

7  Torrance  v.  Mwrdoeh,  28  Feb.  1842, 
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own  creditors  is  not  challengeable  by  the  rest  of  his  creditors ; *  chajptbblxix. 
and  the  heir's  creditors  do  not  seem  to  be  entitled  to  participate 
in  the  benefit  of  a  challenge  at  the  instance  of  creditors  of  the 
ancestor.* 

2426.  III.  Preference  of  the  Ancestor's  Creditors  over  Ancestor's  ere- 
THE  Moveable  Estate. — At  common  law,  the  principle  is  recog-  preferencrover 
nised  that,  as  an  executor  is  a  trustee  of  the  ancestor's  estate,  his  nJJJ^^^i™^ 
creditors  must  be  postponed  to  those  of  the  ancestor  in  the  distri-  estate  for  one 
tribution  of  the  executry  estate.*     Where  the  executor  has  not*;^* 

''        .  Alter  connr> 

been  confirmed,  and  the  creditor  is  obliged  to  proceed  by  personal  ination,  with- 
action  against  him,  the  preference  is  limited  by  Statute  to  one  ^11  a^]  *^" 
year.*  But,  where  confirmation  has  followed,  the  estate  confirmed 
is  thenceforth  distinguished  and  set  apart  from  the  private  funds 
of  the  executor ;  and  the  preference  of  the  ancestor's  creditors  over 
it  will  continue  as  long  as  the  trust-fund  exists  as  a  separate  estate, 
or  is  capable  of  being  traced  and  identified.*^  Assignations  of 
securities  constituting  part  of  the  executry  estate  in  favour  of  the 
heir's  private  creditors  are  reducible  under  the  Statute  within  the 
year;  but  payment  in  money,  or  by  a  bill,  would  seem  to  be 
effectual  to  the  creditor,  on  the  principle  that  a  creditor  is  always 
entitled  to  accept  payment  in  cash.® 


SECTION  IV. 
Irregular  Passive  Titles. 


2426.   I.   Pr^CEPTIO   HiEREDITATIS. — Where  a  person  who  is  the  Representation 

heir-presumptive  accepts  a  gratuitous  conveyance  of  the  estate,  he  f^^ta^Sf 
is  said  to  be  a  "lucrative  successor,"  and  as  such  he  incurs  the  ^^^ j"c^"?'» 

and  to  what 

passive  title  of  prcereptio  hcercditatis.      Under  this  passive  title  the  effect, 
successor  is  responsible  only  for  those  debts  which  were  contracted 
before  the  propelling  of  the  succession.     The  text  writers  are  not 


4  D.  774  ;  and  see  Judges'  opinions  in 
ChriHie  ▼.  Royal  Bank  of  Scotland^  17 
May  1839,  1  D.  745,  2  Rob.  118. 

*  Amiston  v.  BalUnd^n^  svpra. 
^  Bell's  Com.  ut  aupra, 

3  Stair,  3,  8,  71  ;  Enk.  3,  9,  43  ;  Toum 
of  Edinburgh  v.  Ley,  1664,  M.  3123  ; 
Kdhead  v.  Irving,  1674,  M.  3124  ;  Ifali 
V.  Thom9(m,  1675,  M.  3125. 

*  *'Act  anent  Executry  and  Move- 
ables," 1695,  cap.  41  :  "That  in  the  case 
of  a  moveable  estate  left  by  a  defunct, 
and  falling  to  his  nearest  of  kin,  who  lies 
out  and  doth  not  confirm,     .     ,     .     the 


creditors  of  the  defunct,  doing  diligence 
to  affect  the  said  moveable  estate,  within 
year  and  day  of  their  debitor's  decease, 
shall  always  be  preferred  to  the  diligence 
of  the  said  nearest  of  kin."  The  Act 
applies  only  to  intestate  succession. 

«  Tait  V.  Kay,  1779,  M.  3142  ;  BeU  v. 
Campbell,  1781,  M.  3861  ;  Murray's 
Crt.,  1744,  Elch.  "Executor,"  No.  13; 
Christie  v.  Allan's  Crs.,  27  June  1835, 13 
Sh.  999.  See  also  Dirleton,  *'  Executor," 
92  ;  2  Bell's  Com.  5th  ed.  90. 

•  Bell's  Com.  ut  aupra. 
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CHAPTKB  nix.  agreed  as  to  the  nature  of  this  kind  of  representation.  According 
to  Stair,^  it  operates  as  an  extension  of  the  remedy  of  reduction 
under  the  Act  1621,  cap.  18,  to  the  case  of  gratuitous  conveyances 
to  apparent  heirs ;  and  if  it  were  certain  that  the  heir's  lesponsi- 
bility  is  limited  to  the  value  of  the  estate  taken,  the  explanation 
would  be  satisfactory.  But  it  is  not  yet  settled  whether  the 
responsibility  is  limited  or  unlimited  ;^  and  it  would  seem  there  is 
but  little  prospect  of  an  immediate  settlement  of  this  interesting 
question,  keeping  in  view  the  fact  that  nothing  new  has  been 
added  to  this  branch  of  the  law  of  passive  titles  for  more  than  a 
century.  Erskine  ascribes  the  title  to  the  disponee's  acknowledg- 
ment of  the  character  of  heir,'  and  Bell  indicates  the  difficulty 
without  attempting  to  remove  it^ 

2427.  This  passive  title  is  only  incurred  where  the  disponee  is 
heir  alioqui  successunis^  and  where  the  conveyance  is  proved  to  be 
gratuitous.'  The  responsibility  is  only  for  debts  which  were  either 
made  burdens  on  the  conveyance,  or  were  contracted  before  infeft- 
ment  upon  it.^  The  passive  title  does  not  exclude  the  remedy  of 
reduction  under  the  Act  1621,  cap.  18,  and  it  will  generally  be 
more  for  the  advantage  of  the  ancestor's  creditor  to  proceed  under 
the  Statute  than  on  the  passive  title ;  for,  as  we  have  seen,  the 
latter  does  not  confer  a  preference  on  the  ancestor's  creditors  over 
those  of  the  heir.®  The  heirs  of  a  lucrative  successor  are  liable  in 
the  same  degree  as  the  successor  himself.® 

2428.  II.  Gestio  pro  h^srede. — Where  the  person  entitled  to 
succeed  as  heir-at-law  after  the  death  of  the  ancestor  assumes  the 
possession  and  administration  of  the  estate  without  entering  by 
service  or  otherwise,^®  he  is  said  to  incur  the  passive  title  of  gtdv) 
pro  hasredcy  or  behaviour  as  heir,  and  is  liable  in  a  universal  repre- 
sentation. Gestio  pro  hoerede  obviously  is  just  another  name  for  the 
universal  representation  which  results  from  possession  on  the  title 
of  apparency.  The  following  summary  of  points  decided,  abridged 
from  Bell's  Commentaries,^^  embraces  all  that  is  necessary  to  be 
stated  respecting  the  liability  resulting  from  the  possession  of 
heritage  by  an  heir  without  a  written  title. 

1  Stair,  3,  7,  1.  >  AmiUon  v.  BaUend^n,  1685,  2  Br. 

>  BeU's  Yt.  §  1918  ;  Burnet  ▼.  N(uymtK      Sup.  92. 
1698,  M.    8040;  Henderwn  ▼.   WtUon,  >  HeruUrsonv.  WUwn,  17l7,M.978i 

1717,  M.  9784.  ^^  The  facts  that  an  heir  had  made  up 

*  Erak.  8,  8,  88. 

*•  Ben's  Com.  7th  ed.  i.  704. 

»  Porbet  V.  PvllerUm,  1686,  M.  9771  ; 
and  cases  in  Morzison,  9774-9776. 

<  EadtUn  ▼.  HalUmrUm,  1676,  M.  9794 ; 
HiggiM  v.  MaxweU,  1678,  M.  9795. 

^  Hendermm  v.  WiUon^  wifpra  ;  Stair,  8, 
7,  6 ;  Ersk.  8,  8,  87, 


Geatiopro 
hcerede  identi- 
fied with  pas- 
sive title  of 
apparency. 


an  inventory  with  the  view  of  serving  «* 
hen^o,  and  had  afterwards  renoonoed 
the  succeasion,  were  held  insofficieDt  to 
exempt  from  liability  under  this  puave 
title  in  Montgomery  v.  Boiwdlt  20  Dec- 
1841,  4  D.  882. 
^^  BeU's  Com.  ut  n^prtu 


r 
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2429.  The  passive  title  of  gestio  pro  ho&rede  is  held  to  be  ex-  chaptkb  lxix. 
eluded  by  any  right  in  a  third  party  taking  the  estate  out  of  the  in  what 
ancestor's  person  ;  ^  or  by  any  singular  title  in  the  heir ;  *  or  where  S^Sr^repre. 
the  intromission  may  fairly  be  ascribed  to  another  title  than  the  ?®^**JK"  " 
assumption  of  the  succession ;  *   or  by  the  intromission  being 
inconsiderable  and  without  suspicion  of  fraud;*   or  where  the 
intromitter  is  not  apparent  heir  ;*  or  where  the  apparent  heir  does 

any  inefTectual  act,  although  in  the  character  of  apparent  heir.^ 
Nor  will  the  assumption  of  a  title  of  honour,  or  the  exercise  of  an 
hereditary  oflBce,  infer  gestio ;  ^  nor  the  making  up  a  title  for  the 
mere  purpose  of  implementing  the  ancestor's  general  conveyance.® 
But  the  heir  cannot  avoid  liability  by  attributing  his  possession  to 
a  fictitious  title  while  he  enjoys  the  benefit  of  the  succession. 
Thus,  if  an  apparent  heir,  after  the  ancestor's  death,  purchase  the 
estate  otherwise  than  at  a  public  judicial  sale,  he  is  held  to  repre- 
sent him  universally.®  And  where  securities  affecting  the  ancestor's 
estate  are  settled  on  a  near  relation  to  whom  the  heir  afterwards 
succeeds,  the  heir,  by  taking  possession,  incurs  the  passive  title, 
and  the  rights  and  securities  in  question  are  only  available  to  him 
in  so  far  as  it  shall  be  proved  that  they  were  acquired  for  a  valuable 
consideration.^®  Again,  if  the  heir  shall  complete  his  title  by 
adjudication  on  his  own  trust  bond  (a  mode  of  entry  invented  for 
the  purpose  of  eliding  universal  representation),  the  passive  title 
will  nevertheless  attach  to  him.^^  The  passive  title  of  gestio  pro 
hasrede  is  not  transmissible  against  the  heir  of  the  gestor,  and  he  is 
only  under  an  obligation  to  account.^^  How  far  it  transmits  against 
his  successor  in  the  estate  we  have  had  occasion  to  consider,  in  our 
observations  on  the  passive  representation  of  apparent  heirs.^ 

2430.  III.  ViTious  Intromission. — The  passive  representation  By  what  acts 
of  an  executor  is,  as  we  have  seen,  strictly  limited ;  but,  in  order  [^^^^^^ta^ 
that  the  executor  may  claim  the  immunity  from  personal  responsi-  ayitiousintro 
bility,  he  must  have  the  value  of  the  succession  ascertained  in  the 
manner  pointed  out  by  the  law,  and  must  confirm  the  succession 


1  Parquhar  v.  CampbeU,  1628,  M. 
9654. 

. '  See  the  easee  on  heirs  taking  by  dis- 
position, iuprny  Section  I. 

s  Beid  ▼.  SoLmtrnd,  1667,  M.  9666 ; 
DunbtM'  Y.  LetUe,  1628,  M.  9681 ;  Webster 
V.  Oreigt  1802,  Hume,  486. 

*  Jeffrey  v.  Blair,  1789,  BeU's  Oct  Ca. 
482.     See  also  Enk.  8,  8,  86. 

s  Irvine  y.  Monimiuk,  1626,  M.  9649  ; 
Cu/nningham  v.  MotUray,  1629,  M.  9664. 
In  such  oases  the  party  is  liable  to  account 
for  his  intromiseoons. 
VOL.  n. 


'  Jamieton  v.  Seatouy  1670,  1  Br.  Sup. 
620 ;  EaHof  MiddUton  v.  Stat^fidd,  1682, 
M.  9661. 

7  Lord  SetnpiU  v.  Bay,  1622,  M.  9706 ; 
Bower  v.  E.  Maresehai,  1682, 2  Br.  Sup.  18. 

8  AyUm  V.  Ayion,  1784,  M.  9782. 
>  Stat  1695,  cap.  24. 

10  Tbid. 

^  Act  of  Sederunt  28  Feb.  1662  ;  Stat 
1695,  cap.  24. 

"  Ersk.  8,  8,  91  ;  and  see  PentMvn  ▼. 
Penman,  1775,  M.  9886. 

*s  Supra^  Section  II. 
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oHAFTiB  LXEL.  in  temis  of  an  inventory.  If  an  executor,  or  one  having  an 
opportunity  of  intromitting,^  does  so  without  confirmation,  he  is 
liable  universally  for  the  debts  of  the  defunct  on  the  passive  title 
of  vitious  intromission.^  Interference  with  the  titles  or  papers  of 
the  deceased  infers  responsibility,  where  the  papers  have  not  been 
inventoried,  or  equivalent  precautions  taken.*  The  recovery  and 
payment  of  debts  without  the  title  of  executor  is  clearly  vitious 
intromission.^  Vitious  intromission  imports  a  conjunct  and  several 
liability,  in  the  case  of  liability  attaching  to  a  plurality  of  persons  ;^ 
and  it  may  be  pleaded  by  exception,  as  well  as  by  action,  to  the 
effect  of  extinguishing  a  claim  by  the  intromitter  against  the  succes- 
sion.^ Any  probable  title  of  intromission,  or  state  of  circumstances 
removing  the  presumption  of  fraud,  and  affording  fair  grounds  of 
scrutiny  into  the  actual  state  of  the  succession,  are  held  sufficient 
to  relieve  from  this  penal  consequence.^  Vitious  intromission  is 
said  to  be  purged  by  confirmation  as  executor  before  action,  or 
within  a  year  and  day  from  the  opening  of  the  succession  ;  ^  and 
it  is  discharged  by  the  creditors  approving  the  proceedings  of  the 
intromitter  or  accepting  a  dividend  from  him.^  Actions  on  the 
ground  of  vitious  intromission  are  regarded  as  penal  proceedings, 
and  are  only  transferable  against  heirs  in  qtcantum  lueratis}^ 


^  ThiB  paadye  title  is  not  oonfined  to 
those  who  have  a  right  to  the  offioe  of 
executors,  but  it  attaches  to  every  kind 
of  intromission,  even  in  cases  where  the 
estate  has  been  confirmed  by  an  executor- 
creditor.  See  MorUgomerie  v.  BottceUy  20 
Dec.  1841, 4  D.  832 ;  WaUonY.Bal^mrton, 
1666,  1  Br.  Sup.  458. 

>  Stair,  8,  9,  9 ;  Ersk.  3,  9,  49.  See 
oases  in  Morison  and  Elohies,  voce 
"  Vitious  Intromission ; "  and  in  Br. 
Sup.  vol.  4,  pp.  874,  416,  424,  813; 
vol.  5,  p.  888  ;  Ounninghame  v.  M*Kirdy, 
8  Feb.  1827,  6  Sh.  815. 

»  Elei9y.  Car«e,  1670,  2  Br.  Sup.  476 ; 
Diggln  v.  Stewart,  1706,  M.  9676.  Also 
the  secretly  gpening  sealed  repositories,  — 
ScoU  V.  Lord  Beihavm,  25  May  1821, 
1  Sh.  88 ;  or  the  privately  removing  the 
defunct's  effects, — Camphdl  v.  Hart,  1755, 
5  Br.  Sup.  888. 

^  Forbes  v.  Forbet,  12  June  1828,  2  Sh. 
895,  N.  E.  851 .  And  see  Kevr  v.  Bremner, 
5  March  1889,  1  D.  618  ;  9  May  1842, 
1  Bell,  280,  where  the  intromission  was 
begun  by  a  factor  looo  tuiori$f  and  con- 
tinued by  the  ward  after  he  had  attained 
majority. 


"  WUion  V.  Ta^,  4  July  1865,  S 
Macph.  1060. 

*  Simpton  v.  Barr,  14  Nov.  1854,  17 
D.  88  ;  overruling  on  this  point  Bu^anan 
V.  Ro^  Bank,  30  Nov.  1848,  5  D.  211. 

7  Bell's  Com.  7th  ed.  i.  705  ;  Black  v. 
WalUice,  1739,  M.  9831;  Gardner  v. 
Davidwn,  1802,  M.  9840 ;  Gardner  v. 
Stevenson,  26  Feb.  1830,  8  Sh.  600 ; 
Yoxmg  v.  Marshal^  27  May  1881,  9  Sh. 
688 ;  Thornton  v.  MiOery  9  Dec  1884, 
13  Sh.  148  ;  Dudgeon  v.  Dudgeon's  Trs„ 
9  March  1844,  6  D.  1015  ;  Adam  v. 
Camphdl,  17  June  1854,  16  D.  964. 

^  Ersk.  8,  9,  62;  BeU's  Pr.  §  1921; 
Stevenson  v.  Ker,  1663,  M.  9878;  Moor 
V.  Maxwell,  1712,  5  Br.  Sup.  85  ;  Bog  v. 
BaiUU,  1680,  1  Br.  Sup.  311 ;  Barbour 
V.  Kdvie,  19  Nov.  1824,  8Sh.  299,  N.E. 
210. 

»  French  v.  Muirkirk  Iron  Co.,  1797, 
Hume,  485. 

i<»  CransUm  v.  WUkinson,  1666,  M. 
10,840  ;  Borne  v.  Grierson,  1678,  8  Br. 
Sup.  224 ;  Couper  v.  Meek,  1694,  4  Br. 
Sup.  200;  Penman  v.  Penman^  1775,  M. 
9886,  Hailes,  667. 
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SECTION  V. 
Discussion  of  Heirs  and  Eight  of  Eklief  inter  se. 

2431.  Heirs,  although  universally  liable  to  creditors,  are  yet  General  rule  as 
responsible  only  in  a  particular  order.    The  right  of  discussion  buuy  wid  dii 
does  not  obtain  in  relation  to  the  liabilities  of  heirs  and  executors ;  *  ^^^  ^' 
and  the  creditor  is  entitled,  as  we  have  seen,  to  proceed  against 

the  heritable  or  moveable  estates  indifferently.  Nor  is  there  a  right 
of  discussion  as  between  an  entered  heir,  or  a  general  testamentary 
representative,  and  an  apparent  heir  of  the  same  class.^  But  a 
creditor,  if  he  resolve  to  proceed  against  heirs  and  disponees,  must 
observe  the  rules  of  discussion,  according  to  the  nature  of  the  debt. 
The  order  of  discussion  in  the  case  of  claims  against  the  heritable 
estate  is  the  same  as  the  order  of  liability.^ 

2432.  With  respect  to  all  heritable  debts  not  specially  charged  Order  of  lia- 
upon  particular  estates  or  directed  to  be  paid  by  a  particular  heir,  different 

as  also  all  debts  of  which  the  heir  is  entitled  to  relief  from  the  ^rthTheritaMe 
executors,  the  rule  is  that  the  ancestor's  general  disponees  or  esute. 
trustees  are  primarily  liable.*  If  the  ancestor  have  left  no  general 
disposition,  liability  attaches  to  the  heirs  ah  intestato  taking  up 
the  succession ;  the  heir  of  line  first,  and  then  the  heir  of  conquest.^ 
Heirs  of  provision  are  liable  only  after  discussing  heirs-at-law ;  * 
and  according  to  the  latest  authority  heirs  of  different  estates  are 
liable  rateably,  aecundit^m  valorem  of  the  estates  which  they  respec- 
tively inherit.^  In  the  discussion  of  heirs  of  different  orders  the 
creditor  must  proceed  to  personal  diligence,  ix.,  by  giving  a  charge 
on  a  decree  against  the  person  primarily  liable,  before  he  can  raise 
his  action  against  those  who  are  liable  subsidiarie;  or  he  must  have 
proceeded  effectually  against  the  estate  of  the  debtor.^ 

2433.  Where  heritable  debts  are  secured  upon  more  than  one  Liability  in 
subject,  the  heirs  are  liable  rateably,  and  may  be  sued  together.®  d^bts^herftabiy 
The  heir  of  the  estate  over  which  a  debt  is  heritably  secured  is  the  Sj^^i."^" 
party  primarily  liable,  and  ought  to  be  discussed  before  the  heir-  estates. 


^  Supra,  Section  I.  See  Bain  ▼.  Beeves, 
22  Jan.  1861,  23  D.  416 ;  M<meruff  v. 
MUne,  16  Joly  1856,  18  D.  1286. 

«  Morris  v.  Beveridge,  28  Nov.  4867. 

>  See  Enk.  3,  8,  68 ;  Bell's  Prin.  §§ 
1985-6.  ^ 

*  Weir  V.  ParkhiU,  1788,  M.  5857  ; 
Mereer  ▼.  SeoUand,  1745,  M.  9786  ;  ElcL 
"  ImpUed  Wfll,"  No.  4. 

•  Crs.  of  FaMie  v.  Hie  Heirs,  1630, 
M.  3559 ;  Brovon  ▼.  Brown,  1782,  M. 
5228;   Dundas   v.    OgUvie,    1804,    M. 


'' Diacuaaion,"  App.  No.  1.  Since  7th 
Aug.  1874  there  ia  no  heir  of  conquest. 

•  Forrester  v.  Fotheringame,  1649,  1 
Br.  Sup.  429 ;  Innes  v.  Sinclair,  1778, 
M.  3567. 

^  Maekemie  v.  Madcemie,  5  Bilar.  1847, 
9  D.  886. 

^  Erak.  3,  8,  53 ;  Innes  v.  Svndair, 
supra ;  Straiton  v.  Earl  of  Lauderdale, 
1708,  M.  3579. 

»  Sindair's  Bxrs.  v.  Fraser,  1798, 
Hume,  176. 


1304  PAS8IVB   BEPRESXNTATION,  OR  THE   LIABILITIES  OF  HEIB8. 

oHAPtn  mz.  general  ^  or  the  personal  repreaentatives.^  Such  at  least  is  the 
rule  where  the  security  was  in  existence  at  the  date  of  the  ancestor's 
general  disposition,  and  no  intention  is  expressed  to  transfer  the 
burden  to  the  general  representatives.'  But  a  direction  to  trustees 
or  general  disponees  to  pay  all  the  granter's  debts  throws  on  the 
general  estate  the  burden  of  debts  for  which  heritable  security  is 
afterwards  granted.^  And  where  in  an  obligation  to  a  creditor 
a  particular  heir  is  bound,  that  heir  is  primarily  liable,  and  must 
be  first  discussed.^ 
Heir  liAbijB  24S4.  HeiiB  who  are  liable  only  subsidiaries  if  they  pay  the 

tiUed'ioPBife"!  ^^^*»  ^"^  Creditors  of  those  primarily  liable,  and  may  seek  indemni- 
fication in  an  action  of  relief.  A  catholic  security  over  all  the 
ancestor's  estates  divides  among  the  heirs  taking  those  estates 
when  the  succession  splits ;  and  any  one  of  the  heirs  paying  the 
debt  has  proportionate  relief  against  the  others.® 

^  OgUvU  T.  Dufutof,  22  May  1826,  2  '  Hendermm  v.  ffamUUm,  tupm. 

W.  ft  &  214;  JU>beri$on*8  Crt.   ▼.    W,  *  Breadalbane  Trt,  v,  Ihtke  of  Bvding- 

Hoberimm'M  On.,  1808,  M.  ''Competition,"  kam,  26  May  1842,  4  D.  1259,  1263. 

App.  Na  2.  >  Mair  v.  Andenon,  1663,  M.  8571. 

>  ffendenon  ▼.  Eamaton,  29  Jan.  1858,  <  Bdl's  Pr.  §  1986  ;  Btae  v.  Rok,  178d, 

20  D.  479  ;  Corridas  Tn.  v.  Moort,  11  M.  5229  ;  2  April  1787,  8  Pat  66. 
June  1840,  2  D.  1068,  and  cases  there 
dted. 
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CHAPTER  LXX. 

ORDER  OF  LIABILITY  OF  THE  REAL  AND  PERSONAL 

ESTATES. 

1.  Real  and  Personal  Lla^bilities  and     Personal     Rbpresenta- 

distinguished.  tiyes. 

2.  Relief  as  between  Heirs  and  '  4.  Effect  of  Testamentary  Pro- 

Personal  Representatives.       '         visions   charging   or  disbur- 

3.  Order    of    Liability    of    the  dbning  particular  Estates. 

different   Classes    of    Real  ' 

2436.  It  is  a  well-known  rule  of  law  that,  in  all  questions  Doctrine  of 
between  real  and  personal  representatives,  the  personal  estate  in  E^^^^mwu- 
the  hands  of  the  ancestor's  executors  is  the  primary  and  appropriate  tor  genenUiy 
fund  which  must  be  resorted  to  for  payment  of  his  personal  debts, 
as  is  the  real  estate  for  the  payment  of  the  obligations  which  are 
secured  on  it,  or  which  from  their  nature  attach  to  it.     This  is 
the  leading  principle  regulating  the  administration  of  the  estate  as 
between  persons  interested  in  the  succession ;  but  the  piinciple 
does  not  interfere  with  the  rights  of  creditors,  to  whom,  under  the 
operation  of  the  law  of  passive  representation,  the  real  and  personal 
estates  are  alike  indebted,  and  who  are  therefore  entitled  to  proceed 
against  either,  without  reference  to  the  nature  of  the  obligation.^ 


SECTION  I. 
Real  and  Personal  LiABiLrriEs  distinguished. 

2436.  In  order  to  the  complete  elucidation  of  the  general  rule,  that  Divialon  of  the 
the  personal  estate  is  the  primary  fund  for  the  payment  of  unsecured  *^  * 
obligations,  as  the  real  estate  is  for  the  payment  of  obligations  secured 
on  heritage  or  attached  to  it,  it  is  necessary  that  we  should  consider 
the  quality  of  such  debts  and  obligations,  and  especially  those  which 
are  of  an  ambiguous  or  exceptional  character.  For  the  purposes  of 
this  inquiry,  the  liabilities  afTecting  a  succession  may  be  classed 
under  four  heads,  viz. — Ist,  Personal  Debts;  2rf,  Heritable  Debts;  3d, 
Apportionable  Current  Liabilities;  and  4th,  L^acies  and  Provisions. 

^  But  if  the  creditor  elects  to  proceed      legal  liability,  as  explained  in  Section 
against  the  real  estate,  he  moat  diaooss      IIL  of  this  chapter, 
the  heirs  in  heritage  in  the  order  of  their 
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Contract 
debts  and  un- 
secured obliga- 
tions primarily 
chargeable 
against  per- 
sonal estate. 


Price  of  htri- 
table  estate 
under  an  un- 
completed sale 
is  a  personal 
liability. 


2437.  I.  Personal  Debts. — With  regard  to  ordinary  contract 
debts,  whether  constituted  by  decree  or  resting  in  obligcUione — 
including  claims  of  compensation  for  unfulfilled  obligations, 
guarantees,^  &c. — no  difficulty  can  arise.  These,  from  their  nature, 
are  primarily  chargeable  on  the  personal  estate.  Thus,  where  an 
ancestor  had  purchased  an  estate,  and,  in  lieu  of  payment  of  the 
price,  became  bound  to  pay  all  the  seller's  debts,  many  of  which 
were  heritably  secured  (he  having  been  previously  bound  by  bond 
along  with  the  seller  for  these  debts),  it  was  held  by  Lord  Lough- 
borough in  the  House  of  Lords  that  the  obligation  was  moveable 
in  its  nature,  and  that  the  heir  was  not  primarily  liable  in  fulfil- 
ment of  it,  by  reason  of  its  connection  with  a  purchase  of  heritable 
estate.^  Under  the  general  designation  of  personal  debts,  marriage- 
contract  provisions  are  included  where  these  are  not  made  real  by 
being  secured  on  the  heritable  estate,  or  made  payable  out  of  it. 
And  it  has  been  seen,  in  one  of  the  preceding  chapters,'  that  a 
marriage-contract  provision  has  so  much  of  the  quality  of  a  debt, 
that  it  is  not  subject  to  ademption  by  reason  of  a  testamentary 
provision  being  subsequently  given,  unless  the  latter  is  expressly 
declared  to  be  in  satisfaction  of  the  former. 

2438.  The  price  of  heritable  estate  due  under  an  uncompleted 
contract  of  sale  is  a  burden  upon  the  personal  estate,  because  it  is 
a  money  obligation,  and  because  it  is  presumed  that  the  ancestor 
would  have  paid  the  price  out  of  his  personal  funds.^  And  where 
real  estate  is  purchased  by  the  ancestor  on  an  agreement  that  the 
price  is  to  be  paid  in  full,  and  heritable  debts  afiecting  the  property 
to  be  discharged,  the  executors  of  the  purchaser  are  not  entitled  to 
relief,  even  to  the  extent  of  those  debts,  on  the  ground  that  they 
are  actually  secured  on  the  estate  at  the  opening  of  the  succession. 
This  principle  was  applied  in  a  case  where  property  was  purchased 
as  a  speculation,  with  a  view  to  a  re-sale  at  a  profit ;  the  executor 
was  held  to  be  liable  for  the  price,  the  heir  taking  the  estate  un- 
burdened.^ The  result  is  precisely  the  same  where  a  part  of  the 
price  is  retained  by  agreement  to  discharge  incumbrances  which 
are  intended  to  be  immediately  paid  off.^  But  in  the  case  of  a 
partial  retention  of  the  price  to  meet  a  temporary  annual  charge 

seller's  heir  is  under  obligation  to  convey, 
but  the  executor  is  entitled  to  the  price, 
—Heron  v.  Espie,  1856, 18  D.  917.  See 
Chapter  X.  (Rights  of  Heirs  and  Exe- 
cutors). 

°  Ramtay  v.  Ramaay,  1887,  15  R  25. 

«  M'Nieol  V.  M'NieoL,  16  June  1814, 
F.O. ;  and  see  ArbwtknoU  v.  ArfmOmoU, 
sufMts,  where  the  estate  was  parchased  at 
a  judicial  sale. 


^  As  to  which,  see  Briluih  Linen  Co.  v. 
M(mte(Uk,  12  Feb.  1858,  20  D.  557. 

3  Zott^ian  ▼.  Ro99^  15  Dec  1797,  3 
Pat.  621. 

*  Chapter  XLI.,  Section  II.  (Satis- 
faction of  Plcviaions  by  Legaciee). 

<  ArbuUinGU  v.  Arbuiknotty  1773,  M. 
52)25 ;  (MyUm  v.  Lothian,  2  W.  &  S.  50, 
per  Lord  Gififord ;  opinions  in  Murray  v. 
Mutray,  16  Sh.  283.     ConTerselj,  the 
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on  the  estate,  such  as  terce — if  the  charge  is  constituted  a  real  chaftbrlxx. 
burden  by  the  disposition  to  the  purchaser — the  periodical  pay- 
ments fall  to  be  made  by  the  heir  succeeding  to  the  estate,  though 
(as  it  should  seem)  the  outstanding  part  of  the  price  would  be  a 
debt  of  the  executry.^  Where  heritable  property  was  purchased, 
and  the  title  was  taken  in  the  name  of  a  creditor  who  advanced  a 
portion  of  the  price  and  undertook  to  reconvey  the  estate  or  account 
for  its  value  on  being  relieved  of  his  engagements,  it  was  considered 
that,  as  the  real  nature  of  the  transaction  was  the  creation  of  an 
heritable  security  in  the  form  of  an  ex  fade  absolute  disposition, 
the  obligation  to  account  fell  to  be  fulfilled,  not  by  the  creditor's 
executor,  but  by  the  heir  succeeding  to  the  estate.*  A  bond  of 
corroboration  for  unpaid  purchase-money,  heritably  secured,  makes 
the  debt  heritable.* 

2439.  It  would  seem  that  premonition  given  by  the  debtor  in  Premonition  to 
an  heritable  bond  to  the  creditor  under  the  powers  of  the  bond  tobte b<mddte- 
amounts  to  a  constructive  discharge  of  the  heritable  estate  from  chaigea  hen- 

tftolo  estfttc  in 

the  obligation,  in  a  question  between  the  heir  of  the  debtor  and  his  question  with 
executors.  This  proposition  is  virtually  established  by  the  case  of  ®*®^^***"- 
the  Earl  of  MirUo  v.  Elliot ^^  but  as,  in  Lord  Giflford's  judgment  in 
the  ultimate  decision,  some  stress  was  laid  on  the  fact  that  the 
deceased  proprietor  had  set  apart  a  special  fund  for  the  payment  of 
the  heritable  creditor,  the  case  cannot  be  held  as  conclusive  in 
reference  to  the  convertive  effect  of  a  simple  premonition,  apart 
from  the  consideration  of  circumstances  showing  an  intention  to 
discharge. 

2440.  Arrears  of  feu-duties  are  a  burden  on  the  executor  of  the  Aneanof 
vassal  in  a  question  with  his  heir.*    So  also  are  arrears  of  rent  due  SSties?"^  ^*^ 
in  respect  of  the  occupation  of  an  unproductive  subject,  such  as  a  J^*?***^? 
dwelling-house.^    And  where  a  creditor  entered  into  possession  of  estates. 
the  tenant's  right  in  a  farm,  with  a  view  to  realise  out  of  the  profits 

the  value  of  a  debt  due  to  him  by  the  tenant,  it  was  held  that  he 
had  rendered  himself  liable  for  the  rent,  and  that  the  arrears 
thereof  were  a  debt  primarily  chargeable  against  his  executors.^ 
From  the  opinions  expressed  in  this  case,  as  well  as  on  a  consider- 
ation of  the  nature  of  the  beneficiary  interest  in  partnership  estate. 


^  Carritk^t  Tn.  v.  Moore,  11  June 
1840, 2  D.  1068  ;  JtPNicU  v.  M'Nicol,  81 
Jan.  1816,  F.C.  ;  Mead  y.  Anderton,  16 
Nov.  1880,  4  W.  &  S.  828,  affirming  6 
Sh.  1084. 

*  Murrajf  y.  Murray,  21  Dec  1887,  16 
Sh.283. 

*  ClayUm  v.  Lothian,  12  Nov.  1824, 
8  Sh.  272,  N.E.  191  ;  8  Maich  1826, 
2W.  &  S.  40,  where  this  ciroumatanoe 


was  held  to  distinguish  the  case  from 
ArbiUhnoU  v.  ArlmiknoU,  aupra. 

^  Earl  ofMinto  v.  OUot,  4  Feb.  1828, 
2  Sh.  180,  N.E.  161  ;  29  June  1825,  1 
W.  &  S.  678. 

^  JohnsUm  v.  Cochran,  18  Jan.  1829, 
7  Sh.  226. 

«  K%nloch*%  Exn,  v.  KMoeh,  1811, 
Hume,  178. 

7  Crantixm  v.  SeoU,  1814,  Hume,  192. 


1308 


ORDER  OF   LIABILITy   OP  THE 


CHAPTIBLXX. 


Obligations 
accniiiip^to 
the  hentable 
estate ;  whe- 
ther quality  of 
creditor'a  nght 
is  a  criterion 
of  debtor's 
liabiUty. 

Wanrandice. 


Oround- 


Obligation  to 
pay  rent. 


Trust  for  sale. 


it  would  appear  that  the  rent  of  heritable  subjects  occupied  for  the 
purposes  of  business  would  fall  to  be  paid  by  the  personal  repre- 
sentatives out  of  the  profits  of  the  business.  Nor,  even  in  the  case 
of  an  agricultural  or  mineral  lease,  does  there  seem  to  be  any  suffi- 
cient reason  for  exempting  the  executors,  who  succeed  to  the  profits 
accrued  for  the  past  occupation,  from  liability  for  the  arrears  of 
rent  effeiring  to  it. 

2441.  Concerning  obligations  whereof  the  benefit  accrues  to 
the  heritable  estate  of  the  creditor,  it  does  not  appear  that  this 
circumstance  is  much  regarded  in  the  determination  of  the  quality 
of  the  debtor's  obligation.  The  most  general  case  is  that  of  an 
obligation  of  warrandice :  this,  by  the  concurring  opinions  of  the 
Court  and  the  House  of  Lords,  was  held  to  be  without  doubt  an 
obligation  personal,  and  primarily  affecting  the  debtor's  personal 
estate.^  In  the  case  of  obligations  for  the  payment  of  ground- 
annuals  or  rent-charges,  where  there  is  no  relation  of  tenure 
between  the  obligant  and  the  creditor  in  the  obligation,  although 
the  question  is  not  directly  raised  as  between  heir  and  executor,  it 
is  impossible  to  read  the  opinions  of  Lords  Cranworth  and  St. 
Leonards  in  Millar  v.  Small?  without  seeing  that  the  arguments 
used  lead  to  the  conclusion  that  such  obligations  are  personal  m 
their  nature,  and  therefore  that  the  personal  representatives  of  the 
obligant  are  primarily  liable  in  payment  The  same  observation 
may  be  made  with  respect  to  Bums  v.  Martin^  where  under  a  lease 
to  two  tenants  and  the  survivor  the  widow  and  executrix  of  the 
first  deceaser  was  held  liable  in  payment  of  rent  which  accrued 
after  the  husband's  death,  on  the  ground  that  a  personal  obligation 
had  been  undertaken.'  The  price  of  buildings  unpaid  at  the  death 
of  the  proprietor  of  the  lands  is  a  liability  of  the  personal  estate. 

2442.  Where  heritable  estate  is  conveyed  under  a  trust  for  sale 
and  application  of  the  proceeds  the  creditors  have  no  real  ng^**  J 
and,  in  the  event  of  the  death  of  the  truster  before  the  property  is 
sold,  his  personal  representatives  have  no  claim  of  relief  against  the 
trust-estate.^ 


^  DueJie$9  of  MofUrotev.  Stirling  Stuartf 
15  Nov.  1887,  15  R.  (H.L.)  19;  affirming 
14  R.  181. 

8  Millar  v.  Small,  17  March  1863,  1 
Macq.  S45,  reyening  11  D.  496. 

»  Bums  V.  MaHin,  14  Feb.  1887,  14 
A.  (H.L.)  20,  reveraing  12  R.  1343 ;  and 
see  the  opuuons  in  Millar  v.  Small,  tupra^ 
diaapproving  of  Skene  v.  QreenkiU^  1825, 
4  Sh.  25. 

*  Robmm  V.  BPNuh,  2  Feb.  1861,  2  D. 


429,  and  cases  cited  in  Lord  AidiDiU»> 
note,  431. 

»  It  was  held    that    an   a*"^'*!^ 
granted  by  an  heir  of  entul  of  bu> 
interest  in  the  entailed  estate,  u^  ^^ 
for  the  purpose  of  applying  the  rents 
pajrment  of  debts,  and,  tnkr  difh 
biU  debt  for  £516  (which  was  no*  P"° 
ofiF  at  his  death),  had  not  the  effect^ 
reUeving  the  truster's  executors  ^^  .. 
debt,— Jf««iV«   TVs.   v.    Mas»t,  "18. 
Home,  193. 
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2443.  II.  Heritable  Debts. — In  treating  of  personal  debts,  cuafterlxx. 
attention  has  been  drawn  to  the  more  important  distinctions  in  LiabUitiea  of 
relation  to  their  quality  as  heritable  or  moveable  quoad  debitorem}  ^^1^^™^***® 
The  class  of  debts  heritable  includes,  as  has  been  seen,  not  only  ^endinj  proper 
proper  securities  constituted  by  infeftment,  but  also  debts  declared  nties,  real  bnr- 
to  be  real  burdens,  debts  secured  through  the  medium  of  a  trust,^  penaitiSf&c. 
claims  for  meliorations,  and  penalties  stipulated  for  resumption  of 
possession  by  a  proprietor,  or  for  his  failure  to  renew  a  lease.*    Debts 

made  heritable  according  to  the  law  of  Scotland  by  being  secured 
on  heritable  property  are  payable  by  the  heir  without  relief,  not- 
withstanding that  such  debts,  by  the  law  of  the  domicile,  are 
primarily  chargeable  against  the  personal  estate.*  In  these  cases 
uo  weight  is  given  to  such  considerations  as  whether  the  real 
security  was  or  was  not  collateral  to  a  personal  obligation.  If 
heritable  security  is  given  for  a  cash-credit  obligation  to  a  bank, 
this  suffices  to  make  the  obligation  heritable,  and  if  the  security 
subjects  are  insufficient,  the  personal  representatives  have  relief 
from  the  other  heritable  estate  of  the  obligant.^ 

2444.  An  important   but  unsolved  question  is   that   of   the  Limited  owner, 
possibility  of  binding  a  limited  owner  by  obligations  undertaken  by  ^\ubK  "*^ 
a   predecessor  in  title  for  the   benefit  of  the  estate.     The  only 
observation  that  has  been  found  on  this  subject  is  the  following 
sentence  in  an  opinion  of  Lord  Moncreiff: — "The  question  whether, 

even  though  not  specially  discharged,  a  succeeding  heir  of  entail 
would  be  liable  in  obligations  undertaken  by  his  predecessor  in  the 
entailed  estate,  is  one  of  difficulty.  The  cases  as  to  melioration  on 
the  one  hand,  and  those  as  to  the  ncUuralia  of  leases  on  the  other, 
throw  some  light  on  it.  But  apparently  there  is  no  direct  autho- 
rity."® It  appears  to  the  writer  that,  if  such  obligations  exist, 
they  must  be  referable  to  the  principle  of  recompense.  The 
matter  is  now  partly  regulated  by  Statute. 

2446.  Debts  due  by  the  ancestor  to  the  heir  are  held  to  be  ex-  Caae  of  debts 
tinguished  by  the  act  of  succession,  and  such  debts  accordingly  ana»tor  to  the 
cannot  be  kept  up  by  assignation.^     Again,  it  may  happen  that  the  ^^^^' 


^  Supra,  §  2437.  But  on  the  question 
how  a  debt  may  be  made  real  without 
infeftment,  reference  must  again  be  made 
to  the  previous  exposition  of  the  Rights 
of  Heirs  and  Executors  (Chapter  X. ).  In 
this  class  of  cases  the  quality  of  the 
obligation  appears  to  be  the  criterion  for 
determining  as  well  the  liabilities  of  the 
debtor's  representativee  as  the  rights  of 
saooeasion  of  the  representatives  of  the 
creditor, 

s  Supra,  §  2438. 


*  Ibid.  ;  Kmloch  v.  Kitdoch'i  Bxr8,, 
1811,  Hume,  178. 

*  Fraser  v.  Spaldinff,  20  July  1812,  6 
Pat.  642. 

«  BelTs  Trs.  v.  BeU,  1884,  12  R.  85. 

«  Water8(m  v.  Stewart,  1881,  9  R.  155, 
at  p.  158.    See  §  2460  (Statute). 

'  Wrights  v.  Smith,  1716,  M.  6209  ; 
Sir  W.  Forbes  <tnd  Co,  v.  Lord  Duncan, 
1802,  M.  "  Taikie,"  App.  No.  10.  See 
Chapter  XLI.,  Section  III.  (Satisfaction 
of  Debts  by  Legacies). 
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OHAFTKR  Lxx.  hoir  has  undertaken  a  joint  liability  with  the  ancestor  in  a  personal 
obligation;   and  in  such  cases  the  circumstance   that  the  heir 
represents  the  ancestor  makes   no  difTereuce  in  their  reciprocal 
obligations.     If  the  obligation  was  for  the  benefit  of  both,  the  per- 
sonal representatives  of  the  defunct  will  continue  to  be  jointly 
liable  along  with  the  heir ;  if  the  ancestor's  oblation  was  incurred 
for  the  benefit  of  the  heir,  or  was  in  the  nature  of  a  cautionary 
obligation  or  guarantee  on  his  account,  the  executor  will  be  entitled 
to  total  relief.^ 
Where  obiiga-         2446.  Obligations  accessory  to  conveyances  of  real  estate — eg,, 
to  reai^S!7  ^"  obligation  of  warrandice  of  teinds  in  a  disposition  of  heritage — 
the  heir  is  pri-  are  primarily  binding  upon  the  heir ;  and  the  executors  have  relief 
against  him.^    The  liability  would  appear  to  be  the  same  in  relation 
to  obligations  to  relieve  a  disponee  of  augmentations  of  minister's 
stipend,  or  other  public  burdens.^     The  creditor's  right  in  such 
contracts  passes  with   the  lands;  and   the  superior's  obligation, 
which  is  truly  the  counterpart  of  the  obligation  to  pay  feu-duty,  is 
primarily  incumbent  upon  his  successor  in  the  superiority. 
ADDuiUes  and         2447.  As  to  rights  having  tructuin  fwturi  temporis,  it  was  stated 
!^»w2^how  ^y  ^^  Colonsay  in  a  leading  case,  that  by  the  law  of  Scotland,  as 
fiur  heritable  iu  a  rule,  a  liferent  annuity,  or  a  debt  secured  on  heritable  estate,  is 
debtor*8  lia-      to  be  borne  by  the  heir  succeeding  to  the  heritage  in  the  case  of 
bility.  intestate  succession,  and  that  the  same  rule  holds  in  the  case  of 

testate  succession,  unless  a  contrary  intention  is  made  to  appear.^ 
Such  rights  have  from  an  early  period  been  adjudged  to  be  heri- 
table in  relation  to  diligence,^  and  in  relation  to  the  succession  of 
assignees.^  In  cases  where  annuities  granted  or  bequeathed  by  an 
heritable  proprietor  were  not  specially  charged  on  the  heritable 
estate,  such  charges  have  been  held  to  be  primarily  payable  by 
heirs  and  disponees  in  a  question  with  the  personal  representatives.' 
But  a  different  principle  has  been  applied  to  the  case  where 
annuities  along  with  legacies  are  made  payable  out  of  the  proceeds 
of  a  trust-estate.     In  cases  of  this  description,  where  the  right  to 

^  Hughton  v.  ffugh$on,  17  May  1822,  are  perBonal,— see   opinions  in   SliHing 

1  Sh.  415,  N.E.  388.  Stuart's  case,  supra. 

^  Carmichael  v.    Anstrytther,  22  May  *  Mackintosh  v.  Mackiniosk,  11  Macph. 

1821,  1  Sh.  25,  N.E.  24.    See  Atutruther  (H.L.)  29. 

V.  Loekhart,  26  June   1827,   Sh.  Teind  »  ClunU's  Crs,  v.  Sindair,  1739,  M. 

Ca.  133.  718. 

*  With    reference    to    liability  under  '  Ewing  v.  Drummond,  1752,  M.  5476. 

Huch  obligations,  see  Duke  of  Montrose  '  Crawford's    Trs.    v.    Crawford,    11 

V.  StevvLH,  15  Feb.  1860,  22  D.  755  ;  27  Jan.   1867,  5  Macph.  275  ;    WaUace  v. 

March  1863,  1  Maoph.  (App.  Ca.)  25,  Ritckie^s  Trs,,  7  July  1846,  8  D.  1038. 

and  caaes  there  dted.     The  distinction  is  See  Robertson  v.  BaUliey  1705,  M.  3498, 

there  taken  between  obligationB  which  5473;    Jardine  y.    Loekkart,    14    Jona 

aro  intended  to  run  with  the  lands  and  1833, 11  Sh.  720 ;  Breadalbane*s  Trs.  r. 

proper  obligations  of  wanaadioe  which  Jamieson,  1873, 11  Maqih.  012. 
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the  residue  became  lapsed  succession,  the  annuities  were  held  to  chaftir  lxx. 
affect  the  heritable  and  moveable  estates  rateably.^ 

2448.  Family  provisions,  when  charged  upon,  or  directed  to  be  Provisions 
paid  out  of,  the  heritable  estate,  are  burdens  primarily  affecting  the  LriSbie^wtate 
heir ;  and  where  the  obligation  is  laid  upon  the  proprietor  and  tlie  JJ^J^fiy^^^t- 
heirs  of  the  investiture,  if  the  debt  be  not  paid  by  the  heir  imme-  ing  the  heir. 
diately  succeeding  to  the  granter,  it  will,  by  the  terms  of  the  grant, 

devolve  upon  remoter  heirs  taking  the  estate  in  virtue  of  the  des- 
tination. Nor  can  such  heirs  evade  the  obligation  by  passing  over 
the  granter's  immediate  heir  or  disponee,  and  making  up  a  title  by 
service  to  the  granter  himself,  or  to  a  remoter  ancestor.*  Thus, 
where  an  heir  of  entail,  in  the  exercise  of  the  powers  conferred 
upon  him  by  the  entail,  bound  and  obliged  himself,  and  his  heirs 
succeeding  him  in  the  entailed  estates,  to  pay  certain  provisions  to 
his  younger  children, — and  the  heir  next  succeeding  possessed  the 
estates,  and  paid  interest  on  the  provisions,  but  did  not  pay  the 
principal, — ^it  was  held  that  the  provisions  were  payable  by  a  sub- 
sequent heir  of  entail  who  did  not  represent  the  heir  to  whom  the 
liability  first  attsK^hed ;  and  this  without  relief  against  tbe  executors 
of  the  latter.^  Where  a  bond  of  provision  is  not  charged  on  the 
heritable  estate,  yet  if  the  personal  estate  be  insufficient  the  heir  is 
liable  in  payment  of  it,  even  though  he  has  taken  the  estate  under 
the  deed  which  constituted  the  provision.^ 

2449.  If  an  heir  of  entail  pays  off  bonds  of  provision  secured  Iq  what  cases 
upon  the  estate  under  the  powers  of  the  entail,  and  takes  assigna-  t«\ept  up  by^ 
tions  to  these  debts,  it  is  settled  law  that  he  is  entitled  to  maintain  '«»i««atiou. 
and  transmit  them  as  debts  against  the  succeeding  heir  of  entail, 

and  that  they  are  not  extinguished  confusione,^  Where  an  entailer 
by  deed  made  his  personal  debts  a  burden  upon  the  entailed  estate, 
and  afterwards  bequeathed  his  executry  estate  to  the  heirs  of  entail 
in  the  order  of  the  tailzied  succession,  it  was  held  that  the  institute 
was  entitled  to  keep  up  the  debts  against  the  entailed  estate,  and 
that  they  were  not  extinguished  by  payment.^  But  in  a  case  of 
succession  under  a  simple  destination  it  was  held  that  the  payment 
of  debts  by  a  person  who  was  both  heir  and  executor  operated  an 
extinction  of  the  liability;  and  that  his  personal  representatives 

1  SmiUk  V.  WighUm'$  Trs.,  1874,  1  R.  ^  Tkarbum  v.    ThoHmm,   18    March 

858.     See  also  Bowie  v.   Bowie,   1811,  1858,  20  D.  829. 

Home,  766 ;    WaUaee  v.  RiUhie's  Trs,,  '  Lord  Maedonald  v.  Maedontdd,   13 

1846,  8  D.  1038.     In  another  caae,  an  April  1835,  1  S.  &  M*L.  341. 

annuity  payable  to  a  testator's  widow  *  Han$  Ledie  ▼.  IPLeod,  20  June  1870. 

under  a  marriage-contraot  obligation  was  8  Macph.  (H.L.)  99. 

held  to  he  a  cfaazge  on  residue  and  not  a  '^  Crawford  v.  JIotekki$,  11  March  1809, 

burden  on  aa  entailed  estate, — Gordon  v.  F.C. 

ScoU,  1878, 11  Maoph.  884.  •  FroMer  ▼.  Lord  LowU,  22  Feb.  1854, 

16  D.  547. 
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cBAFTBB  Lu.  could  Dot,  lu  virtus  of  assignations  taken  in  favour  of  the  ancestor 
and  his  assignees,  recover  payment  from  an  heir-male  who  after- 
wards succeeded  to  the  estate.^ 
Effect  of  2460.  III.   Apportionment   of  Current  Liabiijties. -— The 

AcCi870°™*"*  Apportionment  Act,  1870,  while  giving  a  wide  extension  to  the 
apportionment  of  income  and  termly  payments  between  heiis  or 
disponees  and  executors,  also  apportions  the  charges  affecting  termly 
payments.  This  construction — and  no  other  seems  admissible— has 
been  put  upon  the  somewhat  enigmatical  parenthesis  which  occurs 
in  the  4th  section,  viz,,  *'  allowing  proportionate  parts  of  all  just 
allowances."  Under  this  enactment  the  interest  of  borrowed  money 
and  annuities  payable  to  members  of  the  family  of  the  deceased 
proprietor  are  apportioned  with  respect  to  their  incidence  on  the 
shares  of  rent  or  income  which  come  to  the  heir  and  the  executors.^ 
It  was  pointed  out  by  Lord  Gifford,  whose  opinion  on  this  question 
was  concurred  in  by  his  colleagues,  that  the  principle  to  which  the 
judgment  gave  effect  was  only  an  extension  of  the  practice  which 
had  grown  up  in  the  administration  of  the  original  Apportionment 
Act, — a  practice  which,  in  the  case  of  Hard  v.  AnstnUJier,  received 
the  approval  of  the  House  of  Lords.^  Its  application  does  not 
seem  to  be  attended  with  difficulty,  and  since  the  decision  in  Lear- 
month's  case  no  new  question  has  been  raised. 
MeasuKof  2451.  lY.  Legaciks  AND  PROVISIONS. — ^Pecuniary  leiHLcies,  when 

peraonaiand*  given  generally,  without  specification  of  a  particular  fund  for  their 
general  eatotes  payment,  are  primarily  chargeable  upon  the  personal  estate ;  and 

and  ^tuitous  this  liability,  as  will  be  seen,^  is  not  altered  by  a  declaration  to  the 
provisions.       ^^^^  ^^^^  ^j^^  ^^j  ^^^  ^j^^jj  ^  ^  l^^^  j^^  payment  of  legacies ; 

such  declarations  being  understood  to  be  intended  only  for  the 

greater  security  of  the  legatee  in  the  event  of  the  personal  funds 

proving  insufficient.     There  is,  however,  a  very  material  distinction 

between  debts  and  legacies  in  respect  of  the  liability  of  the  personal 

estate, — the  former  being  due  ex  lege,  the  latter  only  in  virtue  of 

the  words  of  the  testamentary  provision,  which  may  create  the 

obligation  without  laying  it  upon  any  particular  fund. 

Demonstrative        2452.  In  the  casc,  therefore,  of  a  demonstrative  legacy — which 

thS^payabie     ^^  °°^  given  generally,  but  only  out  of  a  particular  fund — it  is  held 

out  of  the        ill  the  law  of  England  that  the  legatee  has  recourse  only  against 

on  failure  of     the  Specified  f  und.^    This  rule  of  construction  appeara  to  be  well 

^e^pecified     founded,  and  to  be  deserving  of  adoption  by  the  Courts  of  Scotland. 

^  CodringUm  ▼.    Johnston,   81   March  ttrtUher,  Feb.  15,  1864,  2  Macph.  (EL) 

1824,  2  Sh.  (App.  Ca.)  118.  1,  affirming  1  Maoph.  14. 

'  Sp.  Ca.  LearmorUh  y.  Sindair't  Tr$.,  *  Infra,  §  2454. 

1878,  5  R.  548.     See  MaUUvnd  y.  Mail-  *  VfTiUiamB  on  Execators,  9th  ed.  p. 

land^  1877,  4  B.  422.  1582,  wheie  iihe  authorities  are  cited. 

'  5  R.  at  p.  553,  dUiig  Hard  v.  An- 


■>      —  —  - 
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It  is,  in  fact,  the  principle  of  the  decision  of  the  second  point  in  ohaptbrlxx. 
the  case  of  M(yruTieff\,  Skene,^  where  a  legacy  was  given,  payable 
by  an  heir  in  case  of  his  succeeding  to  a  certain  estate ;  and  the 
heir  not  having  succeeded,  the  legacy  was  held  not  to  be  exigible.^ 
There  is  an  early  decision  of  a  contrary  tendency.  A  testator  left 
a  legacy  of  £1000,  to  be  paid  out  of  a  sum  due  to  him  which  was 
heritably  secured,  and  which  therefore  could  not  be  burdened  by 
testament ;  the  Lords  found  that,  albeit  the  legacy  could  not  receive 
efTect  by  payment  out  of  that  sum  particularly,  yet,  nevertheless, 
the  legacy  remained  good  to  affect  the  defunct's  other  moveables 
with  payment  thereof,  if  he  had  as  many  as  might  satisfy  the  same.* 
This  decision  would  probably  not  now  be  followed  as  a  precedent. 
On  the  whole,  it  may  be  affirmed  that,  in  the  case  of  a  proper 
legacy  of  heritage  or  other  demonstrative  legacy,  the  general  per- 
sonal estate  is  not  liable  secundo  ordine  in  the  event  of  the  failure 
or  exhaustion  of  the  subject  out  of  which  the  provision  is  payable. 

2463.  A  specific  legacy  imports  no  obh'gatiou   affecting  the  Liability  for 
general  estate.     If  the  subject  perishes  or  is  assigned  in  the  life-  SlinSted^^ 
time  of  the  testator,  the  legacy  is  held  to  be  extinguished.*    But  the  specific 
where  a  testator  by  his  will  provided  a  specific  fund  for  the  pay- 
ment of  an  annuity,  and  aJso  bound  himself  to  pay  to  a  trustee 
"such  sum  as  may  be  necessary  to  provide  and  secure  such  annuity," 
it  was  held  that  the  general  estate  was  liable  in  payment  of  the 
legacy  upon  the  failure  of  the  fund  so  set  apart.^ 

2454.  Legacies  are  still  farther  distinguished  from  debts  in  No  subsidiary 
relation  to  the  liability  attaching  to  representatives  secundo  ordine.  iJ^^eJ e'xcept 
Debts  and  obligatory  provisions  bind  the  whole  succession,  although  under  terms  of 

•  ••  11.1.1*  All.  1  .         express  lesift" 

m  a  question  inter  se  the  liability  of  the  heirs  and  representatives  mentary  pro- 
depends  on  the  quality  of  the  obligation.     But  legacies  never  can  ^^^*°°' 
be  claimed  from  the  heir  or  the  disponee  of  the  real  estate  unless 
they  are  expressly  made  chargeable  upon  it®    What  amounts  to 
an  effectual  charge  is  a  question  involving  two  elements  ;  the  one 


^  Moneri^y,  Skene,  29  June  1825,  1 
W.  &  S.  672. 

<  See  also  Oovan  v.  SeUm,  28  Jan.  1812, 
F.C. 

'  Drvmmond  v.  Drummcndf  1624,  M. 
2261  and  13,800. 

•  See  cases  on  the  ademption  of  specific 
lega/am.  Chapter  XXL,  Section  III. 
(Revocation). 

•  Bdl  V.  Brodie,  16  Feb.  1847,  9  D. 
712. 

•  Craig  v.  Lindsay,  1762,  M.  15,944  ; 
Owan  V.  Settm,  28  Jan.  1812,  F.C; 
ffamUtcn  v.  Bennei,  16  Attgust  1888,  6 
W.  k  S.  533,  affirming  10  Sh.  830.    Here 


the  ancestor's  whole  estate  was  conveyed 
by  deed  of  settlement  to  trosteee  for  cer- 
tain uses  and  purposes,  which  included 
the  payment  of  legacies  therein  men- 
tioned. By  a  subsequent  deed  the  tes- 
tator directed  certain  lands  to  be  sold, 
and  the  proceeds  to  be  applied  in  payment 
of  those  legacies ;  and  the  residue  of  his 
estate  he  directed  to  be  entailed.  The 
subjects  directed  to  be  sold  being  ex- 
hausted by  debts,  it  was  held  that  the 
residuary  estate  was  liable  for  payment 
of  the  general  legacies,  in  respect  that  it 
was  conveyed  generally,  subject  to  the 
purposes  of  the  trust. 
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of  oonveyancing,  the  other  of  intentioiL  Under  the  common  law  of 
Scotland  the  general  heritable  estate  could  not  be  bnrdened  excq>t 
by  words  of  express  disposition,  or  hy  making  the  burden  a  condi- 
tion of  a  dispositive  conveyance.  But  the  rule  of  law  which  pie- 
vented  the  heritable  estate  from  being  diminished  except  by  a 
dispositive  conveyance  was  held  to  be  satisfied  by  the  execution  of 
a  settlement  in  favour  of  the  heir  or  of  trustees,  containing  a 
reserved  power  to  subject  the  estate  to  payment  of  legacies.  Ac- 
cordingly, legacies  bequeathed  by  a  subsequent  writing,  however 
informal,  were  thereby  made  to  affect  the  estate  conveyed^  Where 
legacies  are  declared  to  be  real  burdens  on  an  heritable  estate,  this 
would  seem  to  amount  to  an  inversion  of  the  ordinary  rule  of  pay- 
ment, and  the  heir  must  pay,  without  relief  from  the  executry 
estate.'  A  l^acy  of  heritage  constituted  by  testament  may  be 
binding  on  the  heir  in  virtue  of  the  law  of  approbate  and  reprobate^ 
ie..  where  the  heir  elects  to  take  benefit  under  the  testament' 


SECTION  II. 
Reuef  as  between  Heibs  and  Personal  Representatives. 


Origin  of  the 
right,  and 
limits  of  its 
appHcfttioD. 


2466.  From  the  principle  that  the  burden  of  the  debts  of  the 
ancestor  attaches  to  the  real  and  personal  estates  according  to  their 
respective  qualities,  it  follows  that  (where  the  question  is  not  with 
a  creditor,  but  between  the  real  and  personal  representatives)  the 
heir  who  pays  a  moveable  debt,  or  the  executor  who  pays  an  heri- 
table debt,  has  relief  against  that  part  of  the  succession  which  is 
primarily  liable.^  The  right  of  relief  competent  to  the  heir  against 
the  executor  in  respect  of  the  payment  of  personal  debts  is  recog- 
nised by  an  Act  of  the  Scottish  Parliament ;  ^  and,  on  the  principle 
of  the  Statute,  the  right  is  extended  to  the  case  of  an  executor  who 
has  made  payment  of  heritable  debts  on  the  demand  of  a  creditor.* 
Where  the  representation  is  limited,  the  creditor's  claim  is  measured 


^  WiOock  ▼.  Auehierlony,  1769,  M. 
5589  ;  Brack  v.  ffo^g,  25  Feb.  1881,  5 
W.  &  S.  61. 

2  Storey  ▼.  PaxUm,  1878,  6  R.  298. 

'  SeeDutuJM  v.Dundoi,  22 Dec  1880, 
4  W.  &  a  460. 

«  Enk.  8,  9,  48  ;  BeU's  Prin.  §  1986. 

*  Statute  1508,  oap.  76,  entitled  **  The 
hflretonres  and  aires  may  be  f oUowed  at 
the  zeizia  end  after  the  decease  of  their 
fofebears :  oaation  sold  be  found  be  the 
eKecntors  to  the  aire." — **  And  gif  it  pleaais 
the  aire^  he  may  and  stdd  be  diUgent,  and 


require  the  Ordinar  within  the  said  seir, 
to  aske  compt^  and  he  to  see  the  oompi^ 
and  quhat  beis  founden  remanent,  oyer 
the  things  pertainand  to  their  office,  that 
he  snld  require  the  Ordinar  that  he  mieht 
have  oaation  and  aouertie  for  the  relienii^ 
of  his  heretage,  in  sa  far  as  the  godeB 
restis  attonr  tiie  oompt'* 

*  Ersk.  fU  atfpm,  citing  Faleoner  ▼. 
jKatr,  1629,  M.  12,487,  and  casM  in  M. 
voce  *^Hear  and  Executor— Matoal  Be> 
lief,"  pp.  5208-5229. 
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by  the  value  of  the  estate,  and  the  relief  competent  to  other  repre-  chatter  lxx. 
sentatives  is  subjected  to  a  corresponding  limitation.^  Where  an 
heir  or  executor,  whose  representation  is  limited  to  the  value  of 
the  estate,  pays  a  debt  primarily  affecting  his  share  of  the  succes- 
sion in  full,  it  would  seem  that  he  has  a  good  action  against  those 
representatives  or  siiccessors  who  are  liable  in  the  second  order  for 
the  amount  of  the  surplus  payment. 

2466.  The  question  whether  a  debt  is  primarily  chargeable  on  where  real 
the  real  or  on  the  personal  estate  of  the  deceased,  where  these  are  Sutes'Ire*^ 
situated  in  different  countries,  is,  in  its  general  relations,  one  which  ^.*2**^.^" 
must  be  determined  by  the  law  of  the  domicile.    Yet  it  would  seem  tries,  lubiuty 
that,  where  debts  are  actually  paid  by  a  successor  out  of  real  estate  JS?ef*doiS 
which,  according  to  the  lex  rei  sUcb,  is  not  primarily  chargeable  there-  ^***' 
with,  the  payment  is  held  to  be  made  under  reservation  of  the 
right  of  relief,  which  in  this  case  4s  truly  the  counterpart  of  the 
obligation  to  pay.^    On  this  principle,  it  was  held  by  Lord  Lang- 
dale,  M.B.,  that  an  heir  succeeding  to  the  estate  in  Scotland  of  a 
person  who  died  domiciled  in  England,  who  had  been  compelled  to 
pay  certain  bond  debts  out  of  the  produce  of  the  Scottish  estate, 
had  a  good  action  against  the  personal  representatives  in  England, 
founded  upon  the  right  of  relief  which  the  law  of  Scotland  gives  to 
an  heir  who  is  compelled  to  pay  moveable  debts.^    The  converse  of 
this  case  occurred  in  Drummond  v.  Drummond*    An  heir  taking 
heritable  estate  in  Scotland  was  also  one  of  the  personal  represen- 
tatives, and  in  that  character  he  took  out  letters  of  administration  to 
the  personal  estate  in  England ;  and  he,  being  sued  in  England  by 
thQ  other  next  of  kin  for  their  shares  of  the  succession,  was  held 
to  be  entitled  to  deduct  the  value  of  an  heritable  debt  affecting  the 
estate  in  Scotland,  on  the  ground  that  mortgages  were  by  the  law 
of  England  charged  upon  the  personal  estate.^    But  the  next  of 
kin,  founding  upon  the  decision  of  the  Court  of  administration  in 
England,  under  which  they  had  been  compelled  to  bear  the  burden 
of  the  heritable  debt,  raised  an  action  of  relief  against  the  heir  in 
the  Court  of  Session ;  and,  on  an  appeal  to  the  House  of  Lords,  their 


1  Jientan  y.  RenUm,  14  Nov.  1851,  14 
D.  86,  where  an  executrix  was  held  not 
to  be  liable  in  relief  beyond  the  amount  of 
the  executry,  notwithatanding  that  the  de- 
ficiency in  the  executry  funds  waa  cauaed 
by  the  expense  of  proceedings  to  determine 
whether  the  debts  in  question  were  debts 
primazily  affecting  the  heir  or  the  executor. 

'  The  question  whether  a  debt  secured 
on  real  estate  is  thereby  made  chargeable 
against  it,  in  a  question  between  the  heir 
and  the  personal  representatives,  falls  to  be 


determined  by  the  local  law  of  the  country 
where  the  estate  is  situated, — Frater  v. 
Spalding,  20  July  1812,  5  Pat.  642. 

'  WineheUea  v.  OareUy,  2  Keen,  293. 

*  Drummond  v.  Drummond^  20  Feb. 
1799,  4  Pat.  66. 

B  Under  the  Act  17  and  18  Vict,  cap. 
118,  usually  known  as  Locke  King's  Act, 
the  heir  or  devisee  of  real  estate  is  no 
longer  entitled  to  claim  payment  of  mort- 
gage debts  out  of  the  personal  estates. 
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cHAPTiB  Lxi.  claim  was  sostained,  and  it  was  held  that  the  foreign  decree  was 
not  res  fudiecUa,  and  did  not  affect  the  question  of  the  relief  com- 
petent to  the  executors  against  the  heir  under  the  law  of  Scotland. 
So  also,  in  relation  to  personal  debts  contracted  in  Engkiid— 
where  prior  to  the  passing  of  a  modem  Statute  ^  the  heir  was  not 
liable  for  simple  contract  debts — it  was  held  by  the  House  of 
Lords  that  this  was  not  a  property  of  the  debt  which  could  be 
extended  so  as  to  exempt  real  estate  in  other  countries ;  and  that 
the  heir  succeeding  to  heritable  estate  in  Scotland  was  therefore 
liable  for  such  debts  under  the  law  of  passive  representation.' 
Right  of  relief        2467.  The  right  of  relief  against  the  personal  estate,  competent 
exerciaed  to     ^  *^  ^®^'  ^^  dispouec  in  relation  to  debts  for  which  he  is  only 
the  prejudice    liable  ucundo  ordine,  is  qualified  by  the  implied  condition  that  such 

ofcreditom  i--»ii  .,.  *,  i.  , 

or  gpeciftc  relief  shall  not  prejudice  any  of  the  creditors,  or  any  other  party 
*^***^  having  an  equal  or  a  more  favoured  claim  upon  the  personal  estate 
than  such  heiror  disponee.  An  executor,  sued  by  the  heir  for  relief 
of  personal  claims,  would  certainly  have  a  good  defence  founded  on 
the  exception  that  the  inventory  was  exhausted  by  debts  which  he 
had  paid,  or  which  he  was  paying  in  a  due  course  of  administra- 
tion.^ Further,  it  appears  that  the  heir,  or  the  disponee  of  the 
heritable  estate,  cannot  insist  on  his  claim  of  relief  where  its  asser- 
tion is  prejudicial  to  the  claims  of  specific  legatees.  In  the  case 
of  specific  legacies,  the  nature  of  the  gift,  as  having  relation  to  a 
definite  subject,  sufficiently  manifests  the  intention  of  the  ancestor 
that  it  should  be  enjoyed  free  from  debts  or  other  burdens  affect- 
ing the  general  estate.  Accordingly  it  is  a  settled  rule  that 
specific  legacies  do  not  suffer  abatement  until  the  general  estate, 
both  heritable  and  moveable,  is  exhausted.^ 
Principle  on  2468.  Again,  a  demonstrative  legacy,  or  legacy  secured  on  a 

Pd/ef*po8t-*  °'  particular  fund,  is  entitled  to  the  privileges  of  a  specific  I^cy  in 
i»°®<i^  claims  regard  to  exemption  from  liability  to  abatement  until  the  general 
funds  have  been  exhausted.^  But  it  is  not  at  first  sight  apparent 
that  the  right  of  relief  of  the  heir  or  special  disponee  ought  to  he 
postponed  to  the  claims  of  general  legatees.  It  must  be  ohserved 
that  the  question  is  truly  not  one  of  the  preference  of  legacies  to 
debts,  but  is  rather  a  question  of  preference  between  claimants 
under  legacies  of  quantity  and  claimants  of  the  residue.    On  this 

^  The  real  estate  ia  now  liable,  whether  *  DennitUmn  v.  Dennittoufh  12  ^^ 

it  is  in  the  hande  of  an  heir  or  devieee,—  1821,  1  Sh.  206,  N.E.  19^   Tlie  doctrine 

8  and  4  WilL  iv.,  oap.  104.  here  aaserted  has  been  even  more  vn- 

>  FuUarUm  v.  Kinloehy  1789,  M.  4456.  eqidvocally  recognieed  in  the  practioe  of 

*  Erak.  8,  9,  47.  the  Coort  of  Ohanoery.    See  JRoberU  t. 

*  Qrtig  v.  Qreig,  6  June  1854,  16  D.  Pocoeky  4  Yes.  150 ;  Lamberi  v.  Lambai 
899.    See  obeervations  of  Lord  Prasident  11  Yea.  607. 

M'NeiU,  p.  90S. 
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consideration,  the  decision  in  Bain  v.  Beeves  ^  may  be  cited  as  a  pre-  chaftbb  lxz. 

cedent  in  favour  of  the  preferable  right  of  the  general  legatees.    A 

truster  directed  his  trustees  to  pay  all  his  debt-s  and  certain  pecuniary 

legacies  out  of  his  general  estate,  which  consisted  of  personalty;  and 

to  convey  his  heritable  property  to  the  same  person  to  whom  the 

general  residue  was  destined.    The  personal  estate  having  proved 

sufficient  for  the  payment  of  debts  aud  legacies,  it  was  maintained 

by  the  disponee  that  the  debts  must  be  paid  in  the  first  instance  out 

of  the  personal  estate,  and  that  he  was  entitled  to  take  the  heritable 

estate  unburdened.    But,  as  the  effect  of  this  would  have  been  to 

relieve  the  heritage  at  the  expense  of  the  general  legatees,  the 

claim  was  repelled,  and  the  legacies  were  directed  to  be  paid  in 

fulL^     On  similar  principles,  it  may  reasonably  be  considered  that 

the  right  of  relief  competent  to  an  executor  who  pays  an  heritable 

debt  ought  not  to  extend  beyond  the  measure  of  the  value  of  the 

free  heritable  estate,  deducting  legacies  specially  charged  upon 

it,  as  well  as  debts;  but  this  question  does  not  appear  to  have 

yet  arisen  for  decision. 

2469.  Questions  of  relief  between  heirs  and  personal  represen-  Right  of  relief 
tatives  not  infrequently  arise  even  in  cases  where  the  residue  of  t^^uunentary  ^ 
the  succession,  in  both  branches,  is  destined  to  the  same  person,  diwctioM- 
or  is  vested  in  the  same  body  of  trusteea  Where  from  any  cause 
the  residuary  destination,  or,  it  may  be,  the  destination  of  a  share 
of  the  residuary  estate,  happens  to  fail,  and  the  property  thereby 
devolves  as  lapsed  succession,  in  its  natural  character,  to  the 
truster^s  heirs  and  executors,  one  or  other  of  these  parties  has  an 
interest  to  insist  that  debts  and  preferable  legacies  should  be 
satisfied  out  of  those  portions  of  the  estate  on  which  they  are 
respectively  chai'geable  by  law.  The  like  interest  arises  where  a 
beneficiary  under  a  trust  settlement  dies  intestate  before  payment 
or  conveyance  in  his  favour.  The  mere  fact  of  a  trustee,  or  judicial 
factor  on  the  estate  of  a  person  under  curatory,  having  for  con- 
venience paid  debts  out  of  a  particular  fund,  will  not  alter  the 
incidence  of  these  debts  in  a  question  between  heirs  and  personal 
representatives.  Accordingly,  in  the  adjustment  of  the  interests 
of  these  parties  in  the  succession,  those  debts   only  are  to  be 


1  Bain  ▼.  Iteevei,  29  Jan.  1861,  28  D. 
416 ;  and  lee  Fergus  v.  Fergvit,  7  Feb. 
1888,  11  Sh.  862. 

'  The  doctrine,  that  the  equity  to  have 
the  personal  estate  apptied  to  the  exonera- 
tion or  relief  of  the  real  Babasts  only 
between  the  heir  or  devisee  and  the 
residaary  legatee,  and  not  against  specific 
or  general  legatees,  is  recognised  in  the 
V0L.n. 


law  of  England.  See  Williams  on  Exe- 
cutors, 9th  ed.  p.  1668.  ''The  heir  or 
devisee  shall  not  stand  in  the  place  of  the 
mortgagee  against  the  personal  estates,  if 
by  so  doing  he  would  disappoint  any 
creditor,  or  any  legatee  except  the 
residuary  legatee,'* — Hamilton  v.  Woriey, 
2  Ves.  jun.  66,  and  cases  cited  in 
Williams,  ut  mpra, 

2n2 
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oHAFEER  Lzz.  choTged  agauist  the  respective  estates  for  which  liability  would 
attach  to  them  by  operation  of  law  in  the  case  of  intestacy.^  And 
so,  where  heritable  estate  has  been  sold  by  trustees  for  the  pay- 
ment of  personal  debts,  in  the  belief  that  the  personal  estate  was 
insufficient,  any  accession  subsequently  accruing  to  the  personal 
estate  is  applicable,  in  the  first  instance,  to  the  reimbursement  of 
the  heritable  estate.^ 

2460.  By  the  Entail  Amendment  Act,  1878,  questions  of  relief 
as  between  heirs  of  entail  and  executors  are  regulated  as  follows  :— 
Obligations  to  "  1.  All  obligations  undertaken,  whether  prior  or  subsequent  to 
provemente  to  the  passing  of  this  Act,  by  an  institute  or  heir  in  possession  of  an 
heir^^to  the*^*  cnUdled  estate  in  Scotland,  in  any  lease  granted  by  him  as  pro- 
relief  of  the  prietor  of  such  estate,  or  in  any  agreemeut  with  reference  to  such 
lease,  for  the  execution  by  the  proprietor,  or  with  reference  to  the 
execution  by  the  tenant,  of  any  improvements  of  the  description 
contained  in  the  third  section  of  the  Entail  Amendment  (Scotland) 
Act,  1875,  shall,  in  case  of  his  death  after  the  passing  of  this 
Act,  and  before  complete  fulfilment  of  such  obligations,  and  to 
the  extent  to  which,  if  he  had  himself  made  and  paid  for  said 
improvements  and  had  survived  till  payment  is  actually  made, 
he  would  have  been  entitled  to  charge  them  upon  the  estate 
(if  the  estate  had  been  an  entailed  estate  under  the  said  Act), 
devolve  upon  the  heirs  succeeding  to  the  estate  after  him,  who 
shall  in  their  order  be  bound  to  relieve  his  executors,  or  other 
personal  representatives,  of  such  obligations  so  far  as  unfulfilled, 
and  to  repay  to  such  executors,  or  other  personal  represen- 
tatives, any  sums  of  money  which  they  may  be  called  upon  to 
pay  and  may  have  paid  in  virtue  of  such  obligations :  Provided 
that  this  enactment  shall  not  apply  to  any  case  in  which  the 
granter  of  the  obligation  has  in  express  terms,  either  in  the  obliga- 
tion itself  or  in  any  separate  writing,  declared  his  intention  to 
impose  the  obligation  upon  his  executors  to  the  relief  of  his  heirs 
of  entail. 
Liabilities  "  ^-  ^^^  heirs  Succeeding  to  such  institute  or  heir  in  possession 

under  other      ^s  aforcssid  shall  in  like  manner  as  above  provided  be  bound, 

contTftcts  for 

improvements  unlcss  Otherwise  expressly  directed  by  him,  to  relieve  to  the  extent 
to  devolve  on  j^fQj^gai(j  his  exccutors,  or  Other  personal  representatives,  of  all 
liabilities  which  he  may  have  undertaken  in  any  contracts  or 
agreements  for  or  with  reference  to  the  execution  of  improvements 
of  the  description  aforesaid  on  the  mansion-house  and  offices  of 
the  entailed  estate,  or  any  other  parts  of  the  estate  not  under  lease, 
and  to  repay  to  the  extent  aforesaid  to  such  executors  or  other 

1  Moneri^  v.  Milne,  16  July  1856,  8  '  StaitUofCt  Tn,  v.  Dawton,  1868,  6 

D.  1287.  Maervfa.  240. 
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personal  representatives  any  sums  of  money  which  they  may  be  qhaftbrlxx. 
called  upon  to  pay  and  may  have  paid  in  virtue  of  such  contracts 
or  agreements." 


SECTION  IIL 

Order  of  Liability  of  the  different  Classes  of  Eeal 
AND  Personal  Eepresentathtes. 

2461.  Where  an  ancestor's  estate  falls  to  be  administered  ac-  Where  estates 
cording  to  the  rules  of  law,  either  as  intestate  succession  or  under  fe^°heirs^^ 
a  settlement  in  which  no  special  directions  are  given  with  respect  each  is  pn- 

,      .  ^  °  •*•         manly  liable 

to  the  incidence  of  its  liabilities,  the  question,  whether  the  real  or  for  debts  spe- 
personal  estate  is  primarily  liable  for  the  payment  of  any  particular  or  charged 
debt  or  provision,  depends  on  the  quality  of  the  obligation,  or  of  "P®°  ^*' 
the  property  on  which  it  is  secured.  The  quality  of  the  ancestor's 
debts  and  provisions  of  different  descriptions  is  discussed  in  the 
preceding  section  with  reference  to  the  order  of  liability  of  the  real 
and  personal  estates,  considered  as  two  undivided  successions.  But 
it  may  happen  that  the  heritable  estates  (where  there  are  more 
than  one)  of  the  ancestor  descend  after  his  death  to  different  heirs, 
either  in  virtue  of  the  destinations  of  the  investitures  or  under 
settlements.  In  like  manner  there  may  arise  a  division  of  the 
personal  succession ;  the  funds  of  the  testator  in  one  country,  for 
example,  descending  to  his  legal  representatives  according  to  the 
law  of  his  domicile ;  other  funds  being  destined  to  a  legatee,  or  it 
may  be  to  a  plurality  of  legatees,  general  and  specific.  Hence 
it  becomes  necessary  to  consider  the  respective  liabilities  of  the 
different  heirs  in  heritage  for  debts  affecting  the  heritage,  and  those 
of  the  heirs  in  mohilibus  with  respect  to  personal  debts.  With 
respect  to  both  classes  of  heirs,  it  may  be  asserted  as  a  universal 
proposition  that,  wherever  a  debt  is  secured  upon  a  particular  sub- 
ject, the  person  taking  that  subject  is  liable  in  valorem  without 
relief,  whether  in  a  question  with  heirs  ^  or  with  general  represen- 
tatives.^ This  result  is  imphed  in  the  nature  of  the  right,  in  the 
case  of  an  heritable  security,  by  which  in  effect  the  ancestor  is 
immediately  divested  of  so  much  of  the  estate  as  is  necessary  to 
satisfy  the  debt.  Nothing,  therefore,  vests  in  the  heir  but  the  rever- 
sionary interest.  Where  a  debt  is  secured  on  different  subjects, 
the  heirs  or  beneficiaries  taking  those  subjects  are  liable  in  the 

1  Stair,  8,  6,  17  ;  Ersk.  3,  8,  52 ;  0^  Cn,,   1808,    M.    '<Ck)mpetitioD,"    App. 

vie  V.  DwndM^  22  May  1826,  2  W.  &  8.  No.  2. 

214;  levening  M.   "  DiacoBsioii,"  App.  '  Oa/rrick*»   Tn.   ▼.   Mocre^   11    Jan. 

No.  1 1  Robertwn's  Or$,  v.  W,  Ralbertton^i  1840,  2  D.  1068,  and  cases  there  cited. 
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QHAPrnm.  proportion  of  their  respective  values.^     Subject  to  these  general 

observations,  the  order  of  liability  of  the  respective  estates  as 

between  heirs  of  the  same  denomination  is  as  follows. 

Order  of  u*.  2462*  With  respect  to  the  liabilit}'  of  heirs  in  heritage  for  debts, 

diffo^t   ^     the  leading  rule  is,  that  the  general  disponee  is  primarily  liable  for 

fa^Eritii**"  ^^  heritable  debts   not  specially  charged   on  other    heirs,-  and 

after  him  '  the  heir  of  line.    Creditors  taking  proceedings  against 

heirs  must  discuss  them  in  their  order ;  ^  calling  first  the  general 

disponee,  and  then  the  heir  of  line.     After  the  exhaustion  of 

the  general  estate,  heirs  of  provision  and  special  disponees  are 

liable  in  their  order.^    Amongst  heirs  of  provision  the  liabiUty  is 

understood  to  attach  primarily  to  the  heir-male,  or  heir  by  any 

general  character ;  the  heir  of  marriage  (having  right  rather  by 

obligation  than  by  succession)  being  taken  last.^    The  creditor's 

acceptance  of  a  bond  of  corroboration  from  the  heir  of  line  does  not 

liberate  the  other  heirs  and  representatives  from  their  contingent 

liability.^    By  discussion  is  meant  the  use  of  personal  diligence 

upon  a  decree,  and  also  the  adjudication  of  any  heritable  estate 

belonging  to  the  heir  against  whom  proceedings  are  taken.^    An 

heir  by  a  general  character,  if  he  does  not  get  the  estate,  has 

relief  against  the  heir  of  provision  for  debts  which  he  has  paid 

under  distress.^ 

Order  of  lift.  2468.  With  respect  to  the  order  of  liability  of  personal  repre- 

TOnaf  reprwen.  scntativcs  for  debts,  the  discussion  is  simplified  by  the  considera- 

utiTes  and       tiou  that  the  claim  of  the  creditor  lies  against  the  executor,  whose 

biiibus,  duty  it  is  to  see  that  the  payments  made  by  him  are  charged  against 

the  legatees  in  the  order  of  legal  liability.^^    Universal  or  residnaiy 

1  Ro»e  Y.  Ro9e,  2  April  1787,  8  Pat.  8661 ;  BurnHt  v.  BumeU,  i  Mvdi  1854, 

66 ;   SindaW'z   Exn,    t.    Pnuer,   1798,  16  D.  780. 

Home,  176  ;  Mancri^v,  Skene,  29  June  *  BeU's  Prin.  §  1936. 

1826, 1  W.  &  S.  672.  7  SUwaH  v.   Campbdl,   6  Fek  1652, 

>  Weir  y.  ParkhOl,  1788,  B£  6867 ;  14  D.  448. 

Mercer  y.  ScoOcmd,  1746,  B£  9786,  Elch.  ^  Enk.  8,  8,  68  ;  BeU's  Prin.  §  1935 ; 

*<  ImpUed  WUl,'*  No.  4.     When  estate  Straiten  v.  EaH  of  LauderdaU,  1708,  M. 

IB  disponed  generaUy  to  a  plurality  of  8679  ;  /nnec  v.  Sinclair^  tupra, 

persons,  the  liability  wiU  be  diyisible  pro  '  Maxwell  v.  ffouMton,  1717,  M.  5210, 

rata.    Hie  same  rule  obtains  in  relation  as  reyersed  in  H.  of  L. 

to  the  liability  of  heini-portioners, — White  ^^  In  the  case  of  an  ezeentor  having 

y.    White,  1678,  M.  6207 ;  or  of  heirs-  improperly,  or  in  ignoranoe  of  the  ezis- 

general,  where  there  are  more  than  one, —  tenoe  of  debts,  paid  oyer  the  eetste  to 

Ker  y.  7%om$on,  1786,  M.  6211 ;  Elch.  legatees   or  personal   representstiveB,  it 


*'  Suooesrion,"  No.  8.  oannot  be  doubted  that  the  credxtor  is  en- 

'  Innes  y.  Sinclair,  1778,  M.  8667.  titled  to  follow  the  estate  mto  the  hsnds 

^  Inne»  y.  Simdair,  mpra,  and  oases  of  whoeoeyer  shall  haye  reodyed  it  by  s 

dted  in   the  subsequent  notes  to   this  gratuitous  title.     With  referenoe  to  the 

paragraph.  mode  of  enforcing  this  right,  see  the  first 

'  Brown  y.  Brown,   1782,  M.   6228 ;  section  of  the  preceding  chi^iter,  which 

Forreeter  v.  Fotheringame,   1649,   1  Br.  treats  of  the  passiye  representstiai  of 

Sup.  429  ;   WaBs  y.  Maxwell,  1700,  M.  disponees  and  legatees. 
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legatees  are,  of  course,  primarily  liable  in  a  question  with  general  ohaptkblxx. 
or  special  legatees ;  for  there  can  be  no  residue  until  testamentary 
provisions  as  well  as  debts  are  paid  off.  A  bequest  of  all  the 
testator's  property  in  a  particular  country,  or  of  a  particular 
description,  is  a  general  legacy  of  that  kind  which  has  been  named 
demonstrative ;  and  the  legatees  under  such  bequests  would  seem 
to  be  only  liable  for  the  testator's  debts  in  the  event  of  the  other 
testamentary  funds  proving  insufficient.  Should  there  be  no 
residue,  and  should  the  estate  be  insufficient  for  the  payment  of 
both  debts  and  legacies,  the  general  legacies  will  suffer  abatement 
in  proportion  to  their  respective  values ;  and,  on  the  exhaustion 
of  the  general  funds,  the  creditor  will  have  recourse  against  funds 
specifically  bequeathed. 

2464.  Where  a  legacy  or  residuary  interest  in  personal  estate  is  Liferentere  and 
given  to  one  person  in  uferent  and  to  another  m  fee,  it  is  under-  how  affect^  by 
stood  that  all  debts  and  burdens  affecting  the  subject  of  the  bequest  upon  th^SSS 
are  to  be  paid  or  deducted  from  the  capital ;  and  that  the  Uferent  ject  of  the 
interest  is  limited  to  the  clear  annual  profits  of  the  fund.^    But  *""'*'  ^* 
where  an  annuity  for  life  is  given  in  general  terms,  and  such 
annuity  is  also  charged  on  or  made  payable  out  of  a  special  fund, 
the  annuitant  is  entitled  to  payment  in  full  without  deduction  in 
respect  of  debts ;  and  he  may  even  require  the  capital  of  the  fund 
to  be  sunk,  if  this  is  necessary  to  produce  an  annuity  equal  to  the 
interest  of  the  specified  sum.^ 


SECTION  IV. 

Effect  of  Testamentary  Provisions  charging  or  disburdening 

Particular  Estates. 

2465.  Some  elementary  rules  have  been  established  which  may  Rules  deduc- 
suffice  for  the  solution  of  the  more  simple  cases,  and  in  particular —  deciaoM. 

1.  Where  the  case  is  resolved  into  one  of  the  liability  of  in- 
testate succession,  the  heir  must  pay  debts  which  are  heritably 
secured,  and  the  executor  those  which  stand  on  personal  security, 
with  mutual  relief  against  each  other.* 

2.  The  same  rule  holds  good  in  the  case  of  testate  succession, 
unless  a  contrary  intention  is  made  to  appear.* 

^  Ccuamaijor  y.    Pwrttm,    29    April      more  fully  treated  under  the  head  of 
1841,  2  Bob.  217  ;  WaddeU  v.  Wadddt,       Abatement  of  Legacies,  Chapter  XXXI. 

9  March  1818,  6  Dow,  279,  6  Pat.  874  ;      Section  IV. 

Currie  v.  Threshie,  4  July  1846, 8  D.  1021.  '  Per  Lord  President  Inglis  in  Sp.  Ga. 

a  MiUer*i  Tr$.  v.  MUUr,  28  Feb.  1848,      Duncan,  10  R.  1048  ;  Pfxner  v.  Fnuer, 

10  D.  765  ,'  Bern/'s  Tn.  v.  Cox*s  Trs,,  18      6  Pat.  642. 

June  1850,  12  D.  1087.    See  this  subject  *  Per  Lord  Oolonsay  in  the  case  of 
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cHAFTiELxi.  3.  A  general  direction  to  trustees  to  pay  all  the  truster's  debts 
will  never  shift  the  incidence  of  a  burden  as  between  heir  and 
executor,  or  as  between  a  landed  estate  and  a  moveable  estate 
settled  by  the  testator.  This  general  expression,  which  is  ahnost 
one  of  mere  style,  and  which  the  law  imports  into  every  deed, 
whether  it  is  expressed  or  not,  can  receive  no  such  effect.^ 

4.  The  circumstance  that  a  debt  is  secured  on  the  heritable 
estate  by  the  act  of  the  testator  himself,  though  important,^  is  by 
no  means  conclusive  of  the  testator's  intention  that  the  liability 
should  rest  on  the  disponees  of  that  estate.^ 

5.  Where  a  limited  fee  only  is  given  to  a  disponee,  an  expressed 
intention  that  the  grantee  shall  take  the  estate  free  of  debt  is  to  be 
liberally  interpreted  with  reference  to  the  future  as  well  as  the 
existing  obligations  affecting  the  estate.^ 

And  generally  (6.)  there  must  be  express  words  or  a  clear 
implication  to  the  effect  that  one  heir  is  to  be  relieved  at  the 
expense  of  another,  in  order  to  displace  the  ordinary  rule  of  law.* 

The  application  of  these  rules  is  illustrated  in  two  cases  which 
occurred  about  the  same  time,  the  Lamancha  case  and  the  case  of 
Madeod's  Trustees. 
Effect  of  2466.  In  the  first  of  these  cases,  the  question  was  whether  the 

words  purport-  testator  had  constructively  disburdened  heritable  estate  which 
toreiil^*''"  te  had  entailed  by  a  deed  in  favour  of  himself  and  the  heirs  of 
esSto  oM  bt  ^^®  l^Ji  whom  failing,  certain  other  heirs-substitute.  The  deed 
of  entail  contained  a  clause  in  these  words :  "  I  oblige  myself,  and 
my  heirs,  executors,  and  representatives  whatsoever,  to  free  and 
relieve  my  lands,  before  disponed,  of  all  my  debts  and  obligation&" 
The  granter,  Mr.  Mackintosh,  left  a  considerable  heritable  and  move- 
able estate,  which,  by  a  settlement  executed  some  years  later  than 
the  entail,  he  divided  unequally  amongst  his  sons  and  daughters. 
Thereafter  Mr.  Mackintosh  married,  and  in  the  antenuptial  con- 
tract executed  with  reference  to  that  marriage  he  provided  a  life- 
rent annuity  to  his  intended  spouse,  which  he  thereby  secured  over 
the  entailed  estate,  binding  himself  in  the  usual  terms  to  infeft  the 
lady  in  security  of  the  annuity ;  but  this  obligation  was  subject  to 
a  declaration  that  it  should  be  in  his  option  to  substitute  the 
security  of  an  annuity  to  be  purchased  from  a  "  respectable  insurance 
company,"  to  be  approved  by  his  spouse.     The  last-mentioned 

Mackintoih  of  Lamancha^    11    Macph.  *  ZhugUu^  Tr».   y.    Douglatf  18S8,  6 

(H.L.)29.  BCaqih.  223. 

^  Per  Lord  Preeident  Inglis  in  Lamancha  ^  See  the  j  adgment  per  Lord  CdooiiJ 

case,  8  R.  631  ;  Sp.  Ca.  Madeod'i  Trt,,  in  the  Lamancha  case,  11  MMpb.  (H.Ir) 

ii\fra,  30. 

s  Carried  i  Tn.  ▼.  Mo&re,  1840,  2D.  "Per  Lord  Preadent  Inglts  in  Sp.  (X 

106S.  Madeod:8  Tn.,  9  Mac(^  905. 
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power  was  not  exercised.    On  Mr.  Mackintosh's  death,  survived  chapter  lxx. 

by  his  wife,  her  jointure  stood  secured  over  the  entailed  estate. 

The  Coui-t  of  Session  held  that,  as  Mr.  Mackintosh  had  ample 

means  and  might  have  given  other  security  for  the  jointure  if  he 

had  pleased,  he  must  have  intended  that  the  burden  of  the  jointure 

should  be  borne  by  the  heirs  of  entail;^  but  the  judgment  was 

reversed  in  the  House  of  Lords,  on  the  ground  that  by  the  deed  of 

entail  a  universal  obligation  was  laid  on  the  general  estate  to  relieve 

the  heir  of  entail  of  debts  and  incumbrances,  existing  or  future.' 

2467.  In  the  case  of  Macleod's  Trustees?  where  a  testator  con-  cases  where 
stituted  two  distinct  trusts— the  first  being  a  trust  of  certain  ^^^,^f^°'' 
lands  which  he  directed  to  be  entailed,  and  the  second  beii^  a  implication, 
trust  of  the  residue  of  his  estate  for  the  purpose  of  building  and 
endowing  a  hospital — it  was  contended  by  the  first  set  of  trustees 
that  the  deceased  settlor  must  have  intended  that  bonds  affect- 
ing the  lands  directed  to  be  entailed  should  be  paid  out  of  the  funds 
of  the  second  trust,  more  especially  as  the  continued  subsistence  of 
these  bonds  would  make  the  purpose  of  entailing  useless  and  im- 
practicable. Such  considerations  were  considered  irrelevant,  and 
it  was  held  that  there  was  no  constructive  discharge  or  disburden- 
ment  of  the  lands.  The  case  is  chiefly  interesting  for  the  consistent 
and  clear  expression  by  the  Court  of  the  conditions  necessary  to 
accomplish  a  constructive  discharge  of  the  heritable  estate.  The 
Lord  President  reviews  the  previous  cases,  and  points  out  that  in 
the  case  of  Fraser  of  Farraline  *  there  were  no  debts  except  the 
heritable  debt  in  dispute,  "  and  yet,  notwithstanding  that  there 
was  an  express  direction  by  him  to  his  executors  to  pay  all  his 
debts,  that  was  not  held  sufficient  to  import  an  intention  to  invert 
the  general  rule  of  law."  "  I  am  not  disposed,"  his  Lordship  pro- 
ceeds, "  to  extract  from  the  authorities  so  strict  a  rule  as  this,  that 
nothing  but  an  express  statement  or  declaration  by  a  testator  that 
one  heir  or  executor  shall  relieve  another  heir  of  the  burden  affect- 
ing the  subject  bequeathed  to  him  is  necessary  ;  but  I  do  think  we 
gather  from  them  this  conclusion,  that  nothing  but  an  indication 
so  strong  as  to  be  the  equivalent  in  effect  of  an  express  declaration 
will  be  sufficient  to  justify  such  a  result."  ^  Lord  Deas  concurred 
in  principle  with  the  Lord  President,  while  expressing  doubts  as  to 
the  result  in  the  particular  case ;  Lord  Ardmillan  also  held  that, 
unless  there  were  implication  so  clear  as  to  amount  to ''  declaration 

1  MaekiiUoah  v.  Maekintoah,    1870,    8  Executor/'  App.  No.  8  ;  fkom.  Fraur  v. 

Macph.  627.  Spalding,  20  July  1812,  5  Pat.  642. 

s  19  May  1878,  8  R.  (U.L.)  28.  >  9  Macph.  906.    The  opimons  in  this 

'  Sp.    Ga.    MacUod'i    Trt.,    1871,    9  case  are  not  touched  by  the  reveraal  in 

Macph.  908.  Mackintoih  y.  MackifUoih^  ncpro. 

*  Prater  y.  Prater,  1804,  M.  "  Heir  and 
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cHAFTBB  Lxx.  plalii,"  the  CouTt  coold  not  transpose  the  burdens  on  the  two  suc- 
cessions,— the  heritable  and  the  moveable  estates.    In  the  later 
case  of  Duncan  ^  a  testator  left  everything  to  his  two  sisters, ''  on 
condition  that  they  secure  payment "  of  certain  legacies^  payable 
to  the  extent  of  one-half  on  the  death  of  each  sister.    The  ladies 
disponed  the  heritable  estate  which  they  had  received  from  their 
brother  in  security  of  these  l^acies,  and  on  the  death  of  one  of 
them  intestate  it  was  held  to  be  demonstrably  clear  that  the  heir 
could  only  take  the  heritage  cum  onere,^ 
DfopositioQ  of         2468.  It  frequently  happens  that  an  ancestor  possessed  of  real 
?*b**t  to^the*  ^^^  personal  estate  has  disponed  his  heritable  estate  subject  to  the 
paymeiitof      payment  of  his  debts,  or  of  his  debts  and  legacies;  or  has  made 
ezoDerm^^a    their  payment  a  burden  upon  trustees  to  whom  the  universUas  of 
penonaiesuto  jjjg  succession  is  conveycd.    Where  in  such  settlements  the  heri- 

of  ita  pnmary  '*  ^ 

lubiiity.  table  estate  is  simply  charged  with  the  payment  of  dehU,  without 

the  addition  of  words  expressive  of  an  intention  to  exonerate  or 
discharge  the  personal  or  moveable  estate  from  liability,  it  is  an 
established  rule  of  construction  that  the  personal  estate  continues 
to  be  primarily  liable ;  and  that  the  heritable  estate  is  only  bur- 
dened in  further  security,  and  to  meet  the  case  of  a  deficiency  of 
the  personal  estate.^  This  rule  may  be  regarded  as  an  extension 
of  the  general  doctrine  in  relation  to  the  liabilities  of  heirs  and 
executors  to  cases  of  testamentary  succession.^  We  have  seen  that 
the  rule  is  the  same  in  regard  to  liability  for  legacies  which  are 
given  generally,  and  not  in  the  form  of  a  charge  or  burden  upon 
specific  heritable  estate.^ 

2469.  "  The  right  of  relief,"  says  Erskine,  "  is  not  cut  off  from 
the  heir  by  his  accepting  from  the  deceased  a  grant  of  the  heritage 
with  the  burden  of  all  his  debts,  moveable  as  well  as  heritable ;  for 
such  burden  is  not  to  be  interpreted  to  be  imposed  with  any  design 


Rule  as  stated 
by  Brskine. 


^  Sp.  Ga.  Dwnoan,  1883,  10  R.  1042. 

3  Other  illustrationi  of  the  effect  of  in- 
tention in  disburdening  a  particular  estate 
are  Carter  v.  Mcteafihur^  1870,  8  Macph. 
480 ;  ParVt  Curator  y.  Black,  1871,  9 
Maq)h.  1078 ;  ffunUy'i  Trs.  v.  ffaUybwr- 
ton*s  Tri,y  1880,  8  R.  50  (as  to  payment  of 
heritable  debt  out  of  proceeds  of  timber). 

'  Camoutiie  ▼.  Mddrym,  1680,  M. 
5204  ;  Rumi  v.  Ru9$d$,  1745,  M.  5211  ; 
Penham  v.  Benkam,  1765,  M.  5224 ; 
Forbes  v.  Forba,  1766,  Hailes,  138  ; 
Bain  ▼.  Beeves,  29  Jan.  1861,  23  D.  416. 

*  Douglas*  Trs,  v.  Douglas,  10  Jan. 
1868,  6  Macph.  223.  **The  principle  of 
the  judgment  in  the  case  of  OamousHe 
applies  in  the  case  of  testate  saooeeaion 


alsa  Bat  it  is  unnecessary  to  pnrBiie 
the  consideration  of  that  questioii,  for  it 
appears  to  me  to  be  matter  of  express 
decision  that  in  testate  suooeeaion  the 
same  rule  applies  unless  the  testate  shall 
have  otherwise  provided.  When  a  testa- 
tor provides  his  heritable  estate  to  ona 
party,  and  his  moveable  estate  to  another, 
the  same  rules  apply  to  these  parties, 
unless  another  rule  is  ^pedaUy  appointed. 
I  would  go  farther,  and  say  that  no  loose 
expressions  in  a  settlement  wiU  be  allowed 
to  defeat  the  general  rule  of  law,"— per 
Lord  President  Inglis,  citing  Fraser  ▼. 
Fraser,  M.  **  Heir  and  Executor,**  App. 
Ned. 
»  Chapter  XXXI.,  Section  I. 
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to  alter  the  natural  course  of  the  granter's  succession,  or  to  load  chapter  lxx. 
his  heirs  or  executors  with  the  payment  of  debts  in  which  they  are 
not  the  primary  debtors ;  but  merely  as  a  corroborative  security  to 
creditors,  unless  the  contrary  shaU  be  evident  from  the  special 
tenor  of  the  grant."  ^  Such  a  declaration,  accordingly,  while 
effectual  as  an  authority  to  the  trustees  to  apply  the  heritable  estate 
conveyed  to  them  in  satisfaction  of  debts  and  provisions,  leaves  the 
personal  estate  undischarged  from  its  primary  liability,^  And 
where  by  Statute  money  allowed  to  be  borrowed  on  bond  for  the 
purposes  of  the  Statute  was  declared  to  be  a  debt  effectual  against 
the  granter  and  the  heirs  of  entail  succeeding  him,  and  the  granter 
died  leaving  a  trust-deed  and  settlement,  one  of  the  purposes  of 
which  was  the  payment  of  all  his  debts,  it  was  held  that  the  pro- 
vision of  the  Statute  was  merely  permissive  ;  and  that  the  general 
representatives  were  not  thereby  discharged  of  the  liabilities 
primarily  attaching  to  them.* 

2470.  A  testator  may,  however,  if  he  pleases,  give  the  residue  what  expres- 
of  his  personal  estate,  as  against  his  heir  or  disponee,  discharged  Sf?of  rSidiie 
from  the  payment  of  his  debts  and  legacies.     What  are  the  forms  ^^^^i^^^mx 
of  expression  which  shall  be  held  demonstrative  of  an  intention  on  for  personal 
the  part  of  a  testator  to  throw  the  primary  liability  for  debts  and 
legacies  upon  the  real  estate,  is  a  question  which  has  been  the  sub- 
ject of  many  judicial  determinations  in  England,  but  on  which  the 
decisions  of  our  own  Courts  throw  little  light.     It  was  long  since 
settled  in  the  law  of  England  that  express  words  exempting  the  per- 
sonal estate  were  not  essential ;  but,  further  than  by  the  affirmance 
of  this  negative  proposition.  Lord  Eldon*  was  unable  to  suggest 
any  rule.     The  subsequent  decisions  of  the  Court  of  Chancery  do 
not  appear  to  have  brought  the  interpretation  of  such  clauses  within 


^  Enk.  3,  9,  48. 

'  This  rule  of  construction  obtains  also 
in  the  law  of  England.  **  It  has  long 
been  the  settled  rule  of  Courts  of  Equity 
that  a  direction  of  the  testator  to  sdl  or 
mortgage  his  real  estate  for  the  payment 
of  his  debts  and  legacies  is  not  alone 
evidence  of  the  intention  of  the  testator 
that  the  personal  estate  should  be  exempt 
from  these  chaiges,  and  amounts  only  to 
a  dedaiation  that  the  real  estate  shaU  be 
so  applied  to  the  extent  in  which  the  per- 
sonal estate  (which  by  law  is  the  primary 
fand)  shaU  be  insufficient  for  these  pur- 
poses,"— Williams  on  Executors,  9th  ed. 
p.  1576,  citing  Davits  y.  Ashfordj  15  Sim. 
42  ;  BoberU  v.  RoberU,  18  Sim.  836,  and 
other  oases.    But  see  the  Statutes  17  and 


18  Vict.,  cap.  113,  and  80  and  31  Vict., 
cap.  59. 

•  Marquis  of  BreadaUbane's  Trs.  v. 
Marquis  of  Breadalbane,  7  July  1846,  8 
D.  1062. 

^  "I  can  find,"  said  that  eminent 
Judge,  **  no  rule  deducible  from  all  that 
has  been  said  on  the  subject  but  this 
(which  appears  to  be  a  rule  supported  by 
p11  the  cases  taken  together),  namely,  that 
since  it  has  been  laid  down  that  express 
words  are  not  neoessary  to  exempt  the 
personal  estate,  there  must  be  in  the  will 
that  which  is  sometimes  denominated 
'evident  demonstration,*  sometimes  *  plain 
intention,'  and  *  neoessary  implication,' 
to  operate  that  exemption," — BooUe  v» 
Blwuid,  1  Mer.  219. 
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cHAPTiB  Lxx.  any  definite  rule  or  principle  of  construction.^  Until  this  subject 
shall  have  been  cleared  by  some  authoritative  exposition  of  the 
law  in  relation  to  Scotland,  nothing  more  need  be  asserted  than 
that  an  intention  to  exonerate  or  relieve  the  personal  estate  may 
be  collected  from  the  general  tenor  of  the  instrument  r^ulating 
the  succession. 
Intention  to  2471.  The  circumstancc  that  the  real  and  personal  estates  are  the 

8onaf  estate^n  subjects  of  disposition  under  different  deeds,  is  not  to  be  coDsidered 
ferrwilSra/the  ^  c^^tiug  a  presumptiou  in  favour  of  the  exoneration  of  the  per- 
form of  the  tes- sonal  estate.^    But  where,  in  a  trust-disposition  of  heritable  and 
positicmsJ  ^   moveable  estate,  certain  debts  and  legacies  are  specially  declared 
to  be  real  burdens  on  the  truster's  lands,  an  intention  to  throw  the 
primary  liability  for  these  upon  the  heritage  may  reasonably  be 
inferred.^    And  where  a  settlor  disponed  his  whole  estate  under 
the  burden  of  pecuniary  l^acies,  and  provided  that  on  the  failure, 
which  happened,  of  the  party  to  whom  the  residue  of  his  personal 
estate  was  given,  it  should  be  divided  rateably  amongst  the  general 
legatees,  it  was  held  that  those  legatees  were  entitled  to  have  their 
pecuniary  l^acies  paid  out  of  the  real  estate,  and  that  the  pecuniaiy 
legacies  were  not  ''satisfied''  by  the  subsequent  bequest  of  the 
residue  of  the  personalty  to  the  same  objects.^ 
Exoneration  of        2472.  The  mere  fact  that  a  debt  or  provision  is  of  an  heritable 
SaRUy^iufern^  nature,  as  an  annuity,  will  not  exempt  the  estate  in  the  hands  of 
where  ^^1  oj^  the  general  representatives  under  a  trust  settlement  from  liability, 
for  payment  of  where  One  of  the  purposes  of  the  settlement  is  the  payment  of  all 
the  granter's  lawful  debts.     In  order  to  discharge  the  general  estate 
it  must  be  shown  that  the  burden  has  been  distinctly  laid  upon 
some  special  subject ;  and  it  was  so  held  in  one  of  the  branches 
of  the  Breadalbane  Trust  case.^     But  where  a  husband  by  his 
marriage-contract  provided  his  widow  in  an  annuity  of  £800,  and 
bound  himself  to  infeft  her  in  certain  estates  in  security  thereof; 
and  by  a  subsequently  executed  will  declared  that,  in  the  event  of 
there  being  no  children  of  the  marriage  surviving,  the  said  annuity 
should  be  increased  to  £1500,  and  bound  his  heirs  and  executors  to 
pay  the  same  to  her  accordingly, — it  was  held,  partly  on  a  considera- 
tion of  the  quality  of  the  annuity  as  an  heritable  debt^  and  partly  in 

1  See  the  cases  analysed  in  Williams  '  M*D<mndl  v.  ReynoUU,  21  Maj  1824, 

on  Executors,  9th  ed.  p.  1576.  3  Sh.  61,  N.E.  38. 

3  Campbdl  v.  Campbell,  M.    5213  ;  1  *  Th4>rhum  v.    Thorbum,   18  Maidi 

June  1749,  1  Cr.  St.  &  P.  436.     Here  1858,  20  D.  829. 

the  Goart  gave  weight  to  the  presump-  ^  BreadaliMne't    Tn.    v.    Duehas  of 

tion  that  an  entailer  intends  to  leave  the  Buckingham,  26  B£ay  1842,  4  D.  1259 

entailed  estate  free  from  debt  when  he  (first  point);    compare    this    case    with 

directs  his  debts  to  be  paid  from  other  Jardine  v.  LoMarl,  14  Jane  1833,  11 

sources.  Sh.  720. 
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respect  of  the  presumed  intention,  that  the  whole  annuity  was  made  ohajter  lxx. 
a  burden  on  the  heritage.^  The  circumstance  that  a  debt  or  pro- 
vision is  charged  upon  an  heritable  estate  under  a  testament  or  deed 
relating  only  to  moveables,  naturally  creates  a  presumption  that  the 
personal  estate  is  intended  to  be  relieved ;  and  such  a  declaration 
was  accordingly  sustained  as  effectual  to  relieve  the  personal  estate 
where  the  granter  had  previously  reserved  power  to  himself  to  dis- 
pose of  his  heritage  by  testamentary  writing.^ 

2473.  In  the  construction  of  clauses  charging  specific  heritable  PreHumptioii 
estates  with  debts  and  provisions,  there  arises  undoubtedly  a  strong  wJcreT^fic" 
presumption   that   the  general  estate,   heritable   or  moveable,  is  ^.^*^  bJs*^ 
meant  to  be  relieved  from  its  primary  liability.     In  this  class  of 

cases  it  is  evident  that  the  liability  depends  wholly  on  the  inten- 
tion, as  collected  from  the  various  deeds  regulating  the  ancestor's 
succession.^  This  was  distinctly  laid  down  by  the  House  of  Lords 
in  the  decision  of  the  case  of  Elliot's  Tru^ees  v.  The  Sari  of  Minto* 
where  the  ancestor  by  deed  of  entail  had  bound  his  heirs-general 
to  relieve  the  entailed  estate  of  his  debts,  and  by  a  subsequent 
settlement  conveyed  his  whole  property,  heritable  and  moveable, 
to  trustees  for  the  purpose,  inter  alia,  of  payment  of  his  debts  ; 
and  again,  by  a  supplementary  settlement,  declared  that  the  said 
debts  should  be  satisfied  out  of  the  funds  falling  under  the  said 
trust ;  and  that  his,  the  settlor's,  property  in  England  should  not 
be  held  or  considered  as  falling  under  the  foresaid  trust-deed. 
The  House  of  Lords,  affirming  the  decision  of  the  Court  of  Session, 
held  that  the  intention  to  relieve  the  English  estate  was  sufficiently 
manifested. 

2474.  Again,  where  a  proprietor  possessed  of  landed  property  in  cases  uiustrat- 
Jamaica  bound  himself  by  marriage  articles  to  secure  to  his  widow  JJSj^®  ^^^' 
an  annuity  of  £400,  payable  out  of  that  property,  and  also  bound 

himself,  in  the  event  of  his  purchasing  lands  in  Scotland,  to  take 
the  titles  thereof  to  himself  and  his  wife  in  joint  fee  and  liferent  in 


*  WaUace  v.  RitehU's  Trt,,  7  July 
1S46,  8  D.  1038. 

^  Davidton  v.  Nairn,  1755,  5  Br.  Sup. 
289 ;  compare  this  with  Oovan  v.  Seaton, 

28  Jan.  1812,  F.C. 

*  Perfpii  V.  Fergus,  7  Feb.  1883,  11 
Sh.  362,  and  cases  cited  infra. 

«  EUiaes  Tn,  v.  Earl  of  Minto,  1  June 
1833,  6  W.  &  S.  381,  387.  See  also  the 
following  cases  on  the  liability  of  heirs  of 
entail,  and  entailed  estates, — Hope  v. 
Earl  of  Hopetoun,  1799,  M.  «  Presump- 
tion," App.  No.  3 ;  Monerieff  v.  Skene, 

29  Jmie  1825,  1  W.  &  S.  672 ;  Mwoden 
V.  Porterjield,  17  June  1834, 12  Sh.  734  ; 


Baugh  V.  Murray,  14  Jan.  1834, 12  Sh. 
279;  Sandt  v.  Lady  Brisbane,  4  July 
1835,  13  Sh.  1040  ;  Kerr  v.  Cochrane,  9 
Feb.  1836,  14  Sh.  458 ;  Parquharaim  v. 
ParqukaraorCs  Trs.,  16  June  1866,  4 
Macph.  831.  Where  a  deed  of  entail 
provided  that  the  annuities  thereby 
authorised  should  not  be  burdens  on  the 
estate,  but  should  only  affect  the  rents, 
the  annuitant's  representatives  were  held 
to  have  no  claim  against  the  rents  accru- 
ing after  her  death  in  a  question  with  a 
succeeding  heir  of  entail,— iTiemaa  v. 
CampbdJCs  Tutors,  9  Feb.  1866,  4  Iklaoph. 
431. 
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CHAPTBR  m.  further  security  of  the  annuity,  and  he  afterwards  bought  lands  in 
Scotland,  but  did  not  infeft  his  wife  in  security, — ^it  was  held  by 
the  House  of  Lords,  on  a  consideration  of  the  settlor's  intention, 
that  the  annuity  was  charged  on  the  estate  in  Jamaica,  without 
recourse  against  the  heir  succeeding  to  the  heritable  estate  in  Scot- 
land.^ So  also,  where  a  truster  destined  an  heritable  estate  to 
his  son,  and  warranted  the  disposition  from  all  debts  contracted  or 
to  be  contracted,  and  afterwards  by  codicil  burdened  the  estate 
with  payment  of  "  all  just  and  lawful  debts  contracted  by  the  said 
R,  my  sou,  and  resting  owing  at  his  death," — it  was  held  that  full 
effect  must  be  given  to  the  codicil,  according  to  the  intention ;  and 
that  the  truster's  general  representatives  were  thereby  exempted 
from  liability  for  certain  debts  in  which  the  truster  was  the  primary 
obligant  and  the  son  was  only  liable  svimdiarie? 

2476.  It  is  also  evident  that,  where  a  testator  gives  a  certain 
portion  of  his  personal  estate,  and  expressly  directs  that  it  shall  be 
applicable  to  the  payment  of  his  debts,  it  is  an  exoneration  pro 
tan  to  of  the  general  personal  estate.^ 

2476.  The  principles  which  have  been  expounded  in  relation 
to  the  exoneration  or  relief  of  the  personal  estate  by  the  real,  are 
determination  applicable,  mutcUis  mutandis^  to  the  determination  of  claims  of 
relief.  relief  by  heirs  against  executors  in  relation  to  heritable  debts.     A 

grant  of  the  ancestor's  whole  moveable  estate  in  favour  of  the  exe- 
cutor, with  the  burden  of  all  the  granter's  debts,  heritable  as  well 
as  moveable,  does  not  relieve  the  heir  or  disponee  of  the  heritage 
from  the  burden  of  the  debts  affecting  it^  And  where  a  testator 
granted  and  disponed  his  landed  estates  in  Scotland  to  his  heir-at- 
law,  and  by  the  same  deed  bequeathed  all  his  personal  estate  to  his 
executors  therein  named,  and  directed  that  his  funeral  charges  and 
expenses,  together  with  all  his  just  and  lawful  debts,  should  be 
paid  by  the  said  executors,  it  was  ruled  that  the  direction  of  the 
will  did  not  exoner  the  disponee  or  relieve  the  heritable  estate 
from  liability  for  heritable  debts  secured  upon  it ;  this  judgment 
was  affirmed  in  the  House  of  Lords.^    A  fortwri,  where  an  heri- 


Effect  where 
specific  per- 
sonal estate 
charged  with 
debt. 


Application  of 
the  foregoing 
rules  to  the 


1  Ogilvie  v.  IhmdM,  22  May  1826,  2 
W.  &.  S.  214,  reversing  M.  "Discussion," 
App.  No.  1. 

'  StewaH  v.  Campbell,  6  Feb.  1852,  14 
D.  443. 

'  Williamfl  on  Executors,  9th  ed.  p. 
1582,  and  oaaee  there  cited. 

*  Ersk.  8,  9,  48  ;  Sinclair  v.  Frtuer, 
1798,  Hame,  176. 

•  Frater  v.  Prater^  M.  "Heir  and 
Execator,"  App.  No.  3  ;  nom.  Prater  v. 
Spalding,  20  July   1812,    5    Pat.    642. 


"The  Court  of  Session  were  of  opinion 
that  without  a  special  clause  in  the  deed 
to  that  effect,  the  legal  rules  of  account- 
ing between  heir  and  executor  could  not 
be  altered/'— 6  Pat  645.  The  rule  was 
severely  tested  in  this  case,  for,  as  appears 
from  the  report,  the  heritable  debt  was 
the  only  debt  subsisting  at  the  testator's 
death  ;  and  thus  the  direction  to  the  exe- 
cutors did  not  come  into  operation.  See 
also  Prtw  V.  PreWy  15  Feb.  1828,  6  SL 
554. 
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table  estate  is  disponed  with  the  burdens   affecting  it^  and  the  chaptbr  lxx. 
ancestor's  other  estate  is  settled  by  will  or  trust-deed,  subject  to  a 
general  direction  for  payment  of  all  the  truster's  lawful  debts,  the 
disponee  is  not  entitled  to  relief  of  the  heritable  debts  in  a  question 
with  the  general  estate.^ 

2477.  Where  a  testator  gives  his  real  and  personal  estate  as  a  Real  and  per- 
mixed  or  blended  fund,  and  charges  the  whole  fund  with  the  pay-  Send«iby^ 
ment  of  his  debts,  or  debts  and  legacies,  he  is  held,  according  to  the  ^[Jjjfordlbts 
rules  of  construction  adopted  by  the  Courts  of  Equity  in  England,  &c  in  pro^r- 
to  have  manifested  an  intention  that  the  real  and  personal  estates  values, 
should  contribute  rateably  to  the  common  burden.*    In  order  that 
the  rule  should  apply,  there  must  be  either  a  trust  for  sale,  operat- 
ing a  conversion  of  the  truster's  succession  from  heritable  to  move- 
able, or  a  power  of  sale  in  relation  to  the  real  estate,  expressed  in 
such  terms  as  would  indicate  an  intention  that  the  power  should  be 
carried  into  effect  so  far  as  necessary  for  the  purpose  of  providing 
a  fund  for  the  payment  of  debts  and  legacies.^ 


^  Campbell  v.  CampbeU,  1817,  Hume, 
180  ;  Carrick'a  TVj.  v.  Moore,  11  June 
1840,  2  D.  1068;  Bendemm  v.  Hamilton, 
29  Jan.  1858,  20  D.  478. 

>  2  Jarman  on  Wills,  5th  ed.  p.  1435 
Williams  on  Executors,  9th  ed.  p.  1584 
BoberU  v.  Walker,  1  Rubs.  &  M.  752 
AtL-Gen.  v.  ScuthgaU,  12  Sim.  77 
Simmons  v.  Ro$e^  21  Beav.  87 ;  and  other 
cases  dted  by  these  authors. 


'  BoughUm  v.  Boughtony  1  H.L.  Oa. 
406  ;  Falkner  v.  Grace,  9  Hare,  282.  It 
would  rather  appear  from  the  English 
authorities  that  the  proper  application  of 
the  rule  is  to  cases  of  resulting  trusts,  to 
which,  as  we  have  elsewhere  seen,  the 
ordinary  rules  of  constructive  conversion 
are  inapplicable. 
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CHAPTER  LXXI. 

LIABILITY  OF  TRUSTEES,  EXECUTOBS,  AND  REPBE- 
SENTATIVES  ON  OBLIGATIONS  AND  CONTRACTS. 

1.   LlABIUTT  IH  OCnCBAL,  WHSTHXB  I    2.  LlABILITT  IN  RBFBCT  OF  TBI  AC- 
PKRSOKAL  or  Afl  TRUSTKB.  I  CEFTAKCE  OF  StOCK  OR  ShaBBS. 

2478.  The  subject  of  the  liability  of  trustees  and  executon  to 
persons  outside  the  trust  is  divisible  broadly  into  three  heads :~ 
There  is,  first,  the  liability  to  make  the  estate  of  the  truster  avail- 
able  in  a  due  course  of  administration  for  the  satisfaction  of  the 
truster's  debts  and  obligations,  and  this  is  nothing  more  than  a 
particular  case  of  the  law  of  passive  representation,  which  has  been 
already  fully  considered.  Secondly,  there  is  the  question  of  the 
nature  of  the  responsibility  directly  incurred  by  trustees  in  respect 
of  obligations  undertaken  or  faults  committed  by  themselves  in 
the  course  of  their  execution  of  the  trust.  Thirdly, — the  question 
of  the  liability  of  trustees  and  executors  arising  out  of  their 
acceptance  of  stock,  while  apparently  falling  under  the  second 
head,  is  in  reality  distinct,  because  it  does  not  depend  altogether  on 
the  terms  of  the  contract  made  by  the  company  with  the  trustee 
or  other  representative  person,  but  involves  also  the  element  of 
the  rights  of  the  creditors  of  the  company,  and  these,  in  the  case  of 
a  company  in  liquidation,  are  independent  of  the  terms  of  the  con- 
tract which  its  directors  or  manager  may  have  made  on  its  behalf. 

2479.  On  the  subject  of  the  liability  to  make  the  trustees' 
estate  forthcoming,  the  writer  has  nothing  to  add  to  what  has 
been  said  under  the  heads  of  Administration  of  Trusts  and  Passive 
Representation.^  The  second  and  third  subjects  will  be  considered 
in  this  chapter. 


^  Chapter  LXIL,  Section  III.,  and 
Chapter  LXIX.,  Sections  I.  and  lY.  ; 
also  BB  to  titie  to  sue,  Chapter  LXXII. 
Under  the  first  head,  note  tiiat  there  are 
three  mittakes  whereby  a  trustee  niay  be 
involved  in  liability  through  misunder- 
standing of  the  law  on  this  subject : — (1.) 
If  he  pay  debts  primis  venierUibiLS  when 
the  estate  is  insufficient  to  pay  all  creditors 
in  full,— Foufi^  V.  Johnaton't  Tra,,  1S41, 
8  D.  1020  ;  Oruiekihank  v.  Thomas,  1S93, 
21  R.  257  :  (2.)  If  he  make  payments  to 


beneficiaries  in  the  knowledge  of  eziitiiig 
personal  or  insuffidentiy  secured  debts ; 
compare  HerUahU  SecvrUia  Invatme»t 
Auoeiation  v.  MiUer'a  Tn,,  1892,  20R. 
675,  with  StewaH*»  TVs.  v.  Evanu,  1871, 
9  Macph.  810  :  (S.)  If  he  mske  over  the 
trust-estate  to  the  heir  or  residusiy  I^tK 
without  providing  for  or  securing  uunaties 
or  charges  which  are  pref ersble  to  his 
n^Shtf'-'OntUkshtmk't  Tn,  v.  Oruusi' 
shank,  24  April  1845,  4  Bell,  179. 
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OHAITKR  LZXI. 

SECTION  L  

Liability  in  genbbal^  whether  Personal  or  as  Trcjstee. 

2480.  The  question  being  in  all  the  cases  whether  the  trustee  Cases  of  indi- 

VldUftl  SUQ 

is  individually  liable,  or  is  liable  only  in  his  representative  capacity,  representotive 
the  cases  may  be  classed  under  the  following  heads : —  d^^^ished. 

1.  Under  an  informal  or  preliminary  contract,  in  which  the 
liability  is  undefined,  is  the  trustee  bound  to  enter  into  a  formal 
contract  containing  absolute  warrandice,  or  must  the  other  party 
accept  the  warrandice  of  the  trust-estate  ? 

2.  In  the  case  of  an  ordinary  contract  debt,  as  where  money 
is  advanced,  or  goods  are  supplied,  or  services  are  rendered  to  the 
trust-estate,  on  the  order  of  the  trustee,  is  the  trustee  personally 
responsible  ? 

3.  Where  a  trustee  or  an  executor  becomes  a  party  to  a  con- 
tinuing contract  originally  made  between  his  constituent  or  testator 
and  a  third  party,  is  he  personally  bound  ? 

4.  What  is  the  effect  of  an  obligation  undertaken  "  as  trustee  "  ? 

5.  What  are  the  responsibilities  of  trustees  and  the  trust-estate 
in  relation  to  claims  of  damages  for  breach  of  contract,  fault,  or 
negligence  ? 

2481.  Since  the  publication  of  the  last  edition  of  this  book,  the 
law  on  this  subject  may  be  said  to  have  taken  a  new  departure. 
The  cases  which  are  considered  in  the  second  section  of  this  chapter 
(arising  out  of  the  liquidation  of  the  City  of  Glasgow  Bank)  throw 
a  fresh  light  on  the  general  subject  of  the  responsibility  of  trustees ; 
and  again,  the  final  rejection  of  the  principle  of  the  irresponsibility 
of  a  trust  constituted  by  Act  of  Parliament  has  simplified  the  law 
by  removing  an  artificial  distinction  which  formerly  existed  as  to 
the  responsibilities  of  public  and  private  trusts.  In  the  present 
state  of  the  law,  it  is  not  necessary  to  consider  at  any  great  length 
the  early  authorities  on  the  questions  here  stated. 

2482.  I.  Where  the  Liability  under  a  Preliminary  Con-  what  wamm- 
TRACT  IS  UNDEFINED. — The  case  of  chief  importance  is  that  of  the  are  under 
warrandice  which  trustees  may  be  required  to  grant  in  convey-  ^^^^^^^^'^  *° 
ances  and  deeds  of  security.    The  point  was  raised  in  a  critical  form 

in  a  case  where  trust-estate  was  sold  by  the  trustees  of  Forbes  of 
CvUoden  under  articles  of  roup,  which  provided,  that  the  sellers 
should  grant  a  disposition  containing  a  ''clause  of  absolute  war- 
randice, under  exception  of  the  current  tacks  and  feu-rights  of  the 
subjects."  The  purchaser  contended  that  he  was  entitled  to  the 
warrandice  of  the  trustees;  while  the  latter  insisted  that  the 
absolute  warrandice  referred  to  applied  only  to  their  constituent. 
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Warrandice  in 
relation  to  per- 
sonal property 
and  claims. 


In  general 
trustees  are 
personally 
liable  to  fulfil 
their  contract 
obligations. 


The  professional  gentleman  to  whom  the  case  was  remitted  to 
adjust  a  deed,  reported  that  "  such  a  thing  as  binding  trustees  who 
sell  merely  under  a  mandate  or  commission  in  absolute  warrandice 
is  quite  unknown  in  transactions  of  this  kind,"  and  that  the  clause 
in  the  articles  was  in  the  usual  style.  The  Court  found  that  the 
defenders  "  are  entitled  to  have  a  clause  of  warrandice  inserted  in 
the  disposition  directly  binding  the  truster,  his  heirs  and  suc- 
cessors, in  absolute  warrandice,  without  reference  to  former  trusts, 
and  the  trustees  in  warrandice  from  fact  and  deed."  ^  It  will  be 
observed  that  the  rule  here  established  rests  on  tisage.  The  Court 
in  such  cases  gives  effect  to  the  true  contract  between  seller  and 
purchaser  by  decreeing  the  insertion  of  such  a  clause  of  warrandice 
as  it  is  customary  for  trustees  to  give ;  because  in  contracts  relating 
to  land  only  the  essentials  are  expressed  in  the  missives  of  sale, 
and  it  is  an  implied  term  of  the  preliminary  contract  that  the 
parties  contract  with  reference  to  a  deed  to  be  granted  containing 
usual  and  necessary  clauses. 

2483.  In  the  second  of  the  cases  l^ist  cited  it  was  held  that 
trustees  must  warrant  their  conveyances  from  facts  done  or  to  be 
done  by  them,  and  this  decision  may  be  taken  to  regulate  the 
nature  of  the  warrandice  which  trustees  are  bound  to  grant  in 
relation  to  assignments  of  personal  property.  In  the  case  of  a 
sale  of  a  debt  or  a  personal  claim,  it  does  not  seem  to  admit  of 
doubt  that  in  the  absence  of  express  stipulation  trustees  must 
warrant  the  subsistence  of  the  debt.  It  has  been  held  that  where 
a  husband  assents  to  his  wife  undertaking  the  office  of  executrix, 
he  impliedly  warrants  the  personal  obligations  incurred  by  her,  if 
the  lady  has  no  separate  estate.*  As  to  preliminary  agreements 
connected  with  trade  or  services,  the  question  is  perhaps  not  a 
practical  one,  as  there  is  generally  locus  pos^iiterUice  until  the 
agreement  is  completed.  But  it  may  be  taken  that  in  such  cases 
the  obligation  contemplated  would  be  a  personal  obligation,  being 
what  the  law  infers  in  the  absence  of  a  special  limiting  agreement. 

2484.  II.  Contract  Debts;  Money  or  Goods  supplied; 
Services  rendered  to  the  Trust. — ^Where  trustees  enter  into 
contract  obligations,  if  they  do  not  stipulate  for  a  representative 
liability,  it  must  be  taken  that  they  mean  to  be  bound  by  their 
engagements  in  the  same  manner  as  other  people,  and  this  is  in 
general  consistent  with  the  intention  of  the  contracting  parties. 
The  trustees  know  the  value  of  the  estate  which  is  a  security  to 


1  Forbes'  Trt.  v.  MacHntotJi,  1822,  1 
Sh.  497,  N.E.  462  ;  Kdly  v.  Macmdoe, 
1868,  20  D.  778 ;  HorthrugVi  Trt,  v. 
Wdch,  1886,  14  R.  67. 


>  PaUison  v.   M*  Vicar,  1886,   18  R. 
650.     See  Chapter  LI.,  Section  L 
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tJiem  ;  but  of  this  the  other  contracting  party  is  generally  ignorant,  oHAPTBBmi. 
or  at  best  very  imperfectly  informed,  and  it  is  not  likely  that  outside 
parties  contracting  with  trustees  would  accept  the  security  of  an 
unknown  trust-estate  in  substitution  for  the  obligation  of  the  per- 
son giving  the  order  or  receiving  the  money,  goods,  or  consideration 
which  creates  the  liability. 

2486.  The  principle  that  trustees  are  personally  bound  to  fulfil  Disciudon  of 
the  contracts  into  which  they  enter  on  behalf  of  the  trust-estate  is  cases.    ^^ 
illustrated  by  Lord   Eldon's  important  judgment  in  the  case  of 
Eiggins  with  reference  to  the  liability  of  road  trustees,  a  case  which 
is  more  fully  noticed  in  the  sequeL^    It  is  one  of  those  cases  where 
the  exception  is  said  to  prove  the  rule. 

2486.  The  principle  was  again  applied  by  the  House  of  Lords  Mercantile 
in  Jeffrey  v.  Brown?  The  appellants,  who  were  trustees  on  the  ^  ^^  ^^^' 
sequestrated  estate  of  a  shipping  firm,  entered  into  an  agreement 
with  the  respondents,  who  held  a  security  over  a  ship,  part  of  the 
bankrupt's  estate,  by  which  agreement  the  respondents  agreed  to 
give  up  all  claims  upon  the  vessel  on  condition  that  they  were  paid 
the  sum  of  £2000,  and  were  relieved  of  the  engagements  contracted 
by  the  agents  of  the  bankrupt  affecting  the  said  vessel.  The 
appellants,  having  found  that  the  claims  against  the  vessel  were 
greater  than  they  were  able  to  meet  from  the  funds  in  their 
possession,  resisted  payment,  and  pleaded^  that,  both  from  the 
mode  in  which  the  action  was  libelled  and  from  the  nature  of  the 
office  which  they  held,  they  could  not  be  liable  to  any  greater 
extent  than  the  value  of  the  trust-funds  of  which  they  were  in 
possession,  and  that  they  were  not  bound  to  find  funds  to  satisfy 
the  claims  of  the  respondents ;  and  therefore,  as  they  had  no  trust- 
funds,  the  judgments  of  the  Court  below,  finding  them  personally 
liable,  were  erroneous.  The  judgment  of  the  Court  of  Session, 
finding  that  the  appellants  were  personally  liable  to  fulfil  their 
contract,  was  affirmed.* 


^  HiggvM  v.  LivingtUmt,  1  July  1816, 
6  Pat  244. 

'  Jeffrey  v.  Brown,  11  June  1824,  2 
Sh.  (App.  Ca. )  349,  affirming,  but  quali- 
fying, the  judgment  of  the  Court,  1  Sh. 
102.  See  also  Hay  v.  Chekbwm*^  TVs., 
19  July  1850, 12  D.  1298,  and  8  D.  1011. 
An  illoBtration  of  a  different  kind  is 
supplied  by  the  caae  of  Norton  v.  Braid- 
wood,  where  an  obligation  to  accept  a 
charter  from  the  superior,  undertaken  by 
the  agent  of  the  trust  (himself  a  trustee), 
was  held  to  be  binding  on  the  trustees  in 
a  question  with  the  superior, — 21  Jan. 
1868,  20  D.  482. 
VOL.  n. 


s  2Sh.  (App.  Ga.)355. 

«  2  Sh.  (App.  Ga.)  856.  The  rule  that 
trustees  and  executors  are  liable  to  fulfil 
their  contracts  with  strangers  to  the  trust, 
is  now  so  well  established  by  native  autho- 
rity, that  it  is  unnecessary  to  occupy  space 
with  explanatory  notes  on  the  English  de- 
cisions. The  following  cases  may,  how- 
ever, be  referred  to  as  among  the  most 
authoritative  : — Childs  v.  Monin8,  2  Bro. 
&  Bing.  460 ;  Bradley  v.  Heath,  3  Sim. 
543,  see  658,  decided  by  Shadwell,  V.-C.  ; 
King  v.  Thorn,  1  T.R.  489  ;  AppUUm  v. 
Binkt,  6  East,  148. 

2o2 
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Bills,  notes, 
and  money 
obligations. 


Personal 
bonds. 


2487.  No  point  in  the  law  of  trusts  is  better  established  than 
the  personal  liability  of  trustees  with  respect  to  money  obligationg, 
and  particularly  with  respect  to  bills,  promissory  notes,  and  receipts 
for  money.  In  order  that  a  trustee  obliging  himself  under  a  per- 
sonal obligation  of  this  nature  should  be  exempt  from  personal 
liability,  it  is  necessary  that  the  limitation  of  liability  should  be 
expressly  declared.  Accordingly,  in  all  the  cases  that  have 
been  found  of  actions  and  diligence  on  bills  of  exchange  against 
trustees,  the  liability  has  been  held  to  be  personal.  The  decisions 
embrace  questions  involving  the  liability  of  executors ;  ^  trustees 
under  family  settlements;*  trustees  for  behoof  of  creditors;*  trus- 
tees of  religious  associations;^  and  factors.^  In  such  cases  the 
defence  that  the  trustees  had  no  available  funds  has  been  uniformly 
disregarded.®  The  question  whether  the  trust-estate  is  bound  by 
the  trustees*  bill  or  obligation  is  different,  because  it  involves  the 
consideration  whether  the  trustees  were  acting  within  their  powers 
and  for  the  benefit  of  the  estate.^  On  the  analogy  of  the  cases  on 
bills  and  obligatory  letters,^  it  may  be  concluded  that  personal 
bonds  are  also  personally  binding  on  the  subscribing  trusteea  So, 
if  a  trustee  expressly  undertake  personal  responsibility,  as  by  inter- 
posing his  guarantee  to  protect  the  estate  from  diligence,  taking,  it 
may  be,  an  assignation  to  the  debt  in  his  own  name ;  or  by  execut- 
ing a  cash-credit  bond,  as  trustee  and  individually,  to  repay  what- 
ever sums  may  be  advanced  by  the  bank  for  the  purposes  of  the 
trust-estate;  or  by  undertaking  a  purchase  on  behalf  of  the  trust, 
without  disclosing  the  trust  as  the  principal ;  or  by  trading  with 
the  trust-funds, — then,  according  to  principles  of  the  law  of  contract 
which  are  common  to  Scotland  and  England,®  he  does,  in  virtue 


^  Eaton  Hammond  and  Sons  v.  Mac- 
ffregor*t  Exrs,,  26  May  1837,  15  Sh. 
1012. 

>  PaUU  V.  TTumuon,  23  Dec.  1843,  6 
D.  860  ;  TkoTMtyn  v.  M'Lachlan's  7V«.,  24 
June  1829,  7  Sh.  787. 

»  Murray  v.  Campbdl,  28  Nov.  1827,  6 
Sh.  147  ;  Pindlay^  Bannatyne,  and  Co.  v. 
Ord,  10  July  1846,  8  D.  1089  ;  Anderson 
V.  M'lhwal,  21  March  1866,  3  Macph. 

727. 

«  jRoss  ▼.  Albion  Joint  Stock  Co.,  14 
Jan.  1831,  9  Sh.  275. 

«  Webster  v.  M'Calman,  3  June  1848, 
10  D.  1138. 

*  Eaton  Hammond  and  Sons  ▼.  Mac- 
gregor,  supra. 

^  PaUiev.  Thomion;  Findlay,  Banna- 
iyne,  and  Co,  v.  Ord,  supra. 

^  J^frey  v.  Brovn^W  June  1824,  2Sh. 


(App.  Ca.)  349,  affirming  1  Sh.  102; 
Qraham  v.  ^roAam,  15  June  1827,  5  Sh. 
806,  N.E.  746.  In  the  cases  on  cash- 
credit  bonds  the  obligation  was  ezpreased 
to  be  personal ;  see  Commercial  Bank  v. 
Sprot,  27  May  1841,  8  D.  989  ;  Carsevdl 
V.  Irvine^  12  Jan.  1850,  12  D.  462.  In 
practice,  it  is  understood  that  a  peraooal 
bond  would  not  be  accepted  from  tnisieei 
unless  they  bound  themselves  as  indi- 
viduals. 

'  Trustees  and  executors  trading  witii 
trust-funds,  under  their  ooUective  desig- 
nation, are  held  to  be  subject  to  the 
operation  of  the  bankruptcy  laws ;  and  the 
creditors  have  no  claim  against  other  por- 
tions of  the  trust-estate  invested  in  the 
names  of  the  beneficiaries,— ex  paHe  Qvr- 
land,  1 0  Ves.  110.  See  ex  paHe  Riehard- 
son,  1  Buck.  202. 
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of  the  terms  of  his  contract,  come  under  a  personal  obligation  chapter  lxxt. 
to  fulfil  it. 

2488.  Such  responsibility  is  not  always  avoided  by  abstaining 
from  personal  intromission  or  personal  subscription  of  negotiable 
documents.    A  trustee  may  indirectly  incur  responsibility  in  various  indirect  re- 
ways  ;  as,  for  instance,  in  the  case  of  his  empowering  the  factor  to  ^^^^     ^' 
the  trust  to  enter  into  a  particular  contract ;  ^  or,  as  in  the  case  of 

a  trust  for  payment  of  creditors,  where  he  permits  the  insolvent 
trader  to  carry  on  the  business  which  is  the  subject  of  the  trusty  or 
accredits  his  transactions.^  In  this  class  of  questions  a  distinction 
has  been  taken.  While  the  trust  is  a  mere  security,  and  until  the 
trustee  eilters  into  the  possession  of  the  insolvent's  property  or  the 
management  of  his  business,  he  is  not  liable  for  goods  supplied  to 
the  truster  for  sale.*  But  where  the  trustee  accepts  the  position 
of  employee  or  instifor  for  the  truster,*  or  where  the  trustee  con- 
trols the  business,  keeps  the  accounts,  and  requires  that  orders 
for  goods  shall  pass  through  his  hands,^  he  is  held  to  undertake 
pecuniary  responsibility. 

2489.  From  the  primary  rule  of  personal  liability,  which  some-  Trustees  are 
times  bears  hardly  on  trustees,  a  second  rule,  which  may  operate  in  iS)fi?abU5  to 
their  favour,  necessarily  follows,  viz.,  that  trustees  are  only  per-  ^^for^the*® 
sonally  liable  in  respect  of  their  individual  engagements,  and  not  engagements 
for  those  of  their  co-trustees.     A  trustee  is  not  bound  by  the  duty  trustees. 

of  his  office  to  interpose  his  personal  security  on  behalf  of  the 
estate,  and  there  is  no  principle  on  which  the  voluntary  and 
gratuitous  engagement  of  his  co-trustee  can  be  made  to  affect  him. 
This  principle  was  established  by  Lord  Eldon,  as  a  corollary  to  the 
general  rule  of  liability,  in  an  action  raised  by  certain  trustees  of 
the  Edinburgh  and  Glasgow  Eoad  Trust  against  their  co-trustees 
for  relief  of  obligations  undertaken  by  them,  in  the  names  of  them- 
selves and  the  whole  other  trustees,  to  creditors  who  had  advanced 
money  for  the  purposes  of  the  trust.  The  Court  of  Session  de- 
cerned, in  the  first  instance,  against  the  defenders.  The  House  of 
Lords,  after  hearing  parties  in  the  first  appeal,  remitted  to  the 
Court  below  to  consider  whether  there  was  any  principle  upon 
which  the  mere  attendance  at  meetings,  in  the  execution  of  the 
ordinary  business  of  the  trust,  could  be  held  to  import  a  personal 
undertaking  of  liability  for  written  contracts  to  which  the  defenders 
had  not  been  parties.*^    On  inquiry  and  reconsideration,  the  Court 

1  Thomas  V,  fTo/Jler't  TVt. ,  4  July  1829,  ^  Ford  cmd  Sons  ▼.  Stephenson,  1888, 

7  Sh.  828  ;  4  Dea  1882,  11  Sh.  162.  16  R  24. 

'  Murray  v,  CampbeUf  1827,  6  Sh.  147.  *  Cfunynghame  v.   Higgins,    26    Jane 

'  MiOtr  V.  Dawnie,  1876,  8  B.  548.  1802,  4  Pat.  401. 

*  Maephail  and  Son  ▼.  Maclean's  Tr. , 
1887,  16  R.  47. 
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cHAFTRB  Lzxi.  fouiid,  OS  to  0116  of  thc  paxtles,  no  acts  condescended  on  sufficient 
to  make  him  personally  liable ;  and  in  particular^  that  his  autho- 
rising contracts  could  not  be  presumed  to  be  an  authority  for 
entering  into  contracts  by  which  he  would  be  personally  bound.^ 
This  judgment  was  affirmed  on  appeal. 
Principle  2490.  The  speech  of  Lord  Eldon,  taken  from  the  notes  of  the 

Lm^  Eidon.  ^  shorthand  writer,  is  reported  in  Paton's  Appeal  Cases.*  On  prin- 
ciple, as  well  as  on  the  authority  of  English  decisions,^  Lord  Eldon 
came  to  the  conclusion, — 1st,  that  when  trustees  state  in  their 
contracts  that  they  mean  to  act  in  the  execution  of  the  trust,  prima 
facie  this  ought  not  to  be  taken  to  make  them  personally  liable ; 
2dly,  notwithstanding  the  existence  of  authority  for  the  more 
comprehensive  rule,  that  trustees  contracting  simply  with  other 
persons,  who  do  not  know  whether  they  have  a  fund  applicable 
and  sufficient  for  the  purpose,  should  be  taken  as  representing 
that  they  had  a  fund  applicable  and  sufficient,  his  Lordship  was 
not  clear  that  their  liability  could  be  put  any  higher  than  this^ 
that  if  the  trustees  chose  to  enter  into  contracts,  the  terms  of  which 
were  to  make  them  personally  responsible,  they  were  at  liberty  to  do 
so,  and  the  contracts  would  be  binding  upon  them;*  3dly,  that  where 
trustees  confine  themselves  to  the  execution  of  their  powers, — e,g., 
if  in  the  case  before  him  the  trustees  had  interfered  with  nothing 
but  the  application  of  the  funds  which,  as  parliamentary  trustees, 
they  were  entitled  to  raise  and  apply, — then  the  resolutions  of  the 
majority  would  bind  the  other  trustees  present  at  the  meeting; 
but,  ithly,  if  they  thought  proper  to  enter  upon  the  consideration 
of  subjects  that  did  not  belong  to  the  strict  execution  of  the  trust, 
tfiere  the  acts  of  a  majority  of  the  trustees  present  at  a  meeting 
would  not  bind  the  minority ;  "  and  if  the  majority,  or  any  part  of 
it,  thought  fit  to  make  themselves,  by  their  contracts,  personally 
responsible,  it  would  not  be  enough  to  say  that  at  such  a  meeting 
the  majority  had  bound  themselves ;  but  in  order  to  prove  that  the 
minority  were  bound,  they  must  go  on  to  show  by  what  individuai 
actSy  by  what  species  of  concurrence,  by  what  kind  of  homologaiicm,  by 
what  kind  of  approbation,  these  individuals  became  parties,  not  for 
the  execution  of  the  trusts  of  the  act,  but  for  the  execution  of  the  ads 
for  which  they  were  to  be  made  responsible"^ 

2491.  On  the  question  of  liability  for  the  contracts  of  co-trus- 

1  6  Pat.  245.  *'  6  Pat  258.     It  wiU  be  seen  from  the 

^  Higgint  v.  Livingstone^  1  July  1816,  later  dedsioxiB  that  in  the  case  of  a  aimi^ 

6  Pat.  244  ;  and  see  OchUl  Turnpike  Trt.  contract  there  is  no  longer  any  donbt  that 

y.  Horn,  20  June  1822,  1  Sh.  518,  N.E.  an  indefinite  obligation  impGes  p^w^itl 

475.  responsibility. 

'  See  Hortdey  v.  Bdl,  1  Br.  Ch.  Ga.  »  6  Pat.  255. 

101,  note. 
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tees  in  respect  of  homologation,  the  cases  of  Hamilton  v.  GKbh  ^  and  chapter  lxxi. 
Ordham  v.  Oraham  *  may  be  referred  to.     In  the  first  of  these  cases  liability  of 
one  of  a  body  of  trustees,  acting  under  a  trust  to  sell  for  payment  of  ^g^t^  ^ 
debts,  had,  in  order  to  get  up  the  title-deeds — which  were  hypothe-  or  ratifying 
cated  for  the  truster's   business  account — granted  an  obligation,  obiigationH 
bearing  to  be  on  behalf  of  himself  and  his  co-trustees,  to  see  the 
agent  paid  the  just  balance  of  his  accounts.     To  a  joint  action  for 
payment,  the  non-subscribing  trustee  pleaded  that  he  had  given  no 
authority  to  bind  him,  and  had  received  no  part  of  the  price.     He 
was  held  liable,  in  respect  that  he  had  signed  the  articles  of  roup 
and  the  disposition  to  the  purchaser  discharging  the  price,  and  that 
the  deeds  in  question  were  necessary  to  complete  the  sale  of  the 
property.    In  the  second  case,  where  two  trusrtees  were  held  jointly 
liable  upon  an  obligation  to  enter  into  a  submission  granted  by 
one  of  them,  the  precise  circumstances  which  were  held  to  import 
homologation  do  not  appear. 

2492.  III.  Liability  by  becoming  a  Party  to  the  Truster's  uontinuing 
Contracts. — It  is  only  in  relation  to  continuing  contracts,  and  tnwtee  not 
especially  the  contracts  of  location  and  partnership,  that  questions  of  E®5°°j^^ 
liability  arise ;  because  in  the  ordinary  case  of  unfulfilled  obligations  only  interferes 
of  a  truster,  which  are  to  be  satisfied  by  payment,  it  is  the  duty  of  a  °^  ^^' 
trustee  or  an  executor  to  make  the  trust-funds  available  to  creditors, 

and  it  is  not  easy  to  see  how  a  trustee  or  representative,  by  setting 
about  this  duty,  could  be  supposed  to  undertake  to  substitute  his 
personal  credit  for  the  responsibility  of  the  trust-estate.  A  trustee 
whose  estate  consists  of  the  assets  of  a  mercantile  business  carried 
on  by  his  testator  can  always  avoid  responsibility  by  forthwith 
winding  up  the  business  ;  or,  if  he  is  so  empowered,  by  selling  it  as 
a  going  concern  to  a  purchaser,  under  such  arrangements  as  to 
valuation  of  stock  and  outstanding  accounts  as  are  usual.  If  a  sale 
cannot  be  effected,  and  it  is  necessary  to  wind  up  the  estate,  a 
reasonable  time  must  be  allowed  for  doing  this ;  and,  provided  the 
trustee  informs  the  creditors  of  the  trust,  by  circular  or  otherwise, 
that  he  only  interferes  for  the  purposes  of  realisation,  and  honestly 
acts  up  to  his  intimation,  he  incurs  no  risk  of  being  made  respon- 
sible for  the  truster's  obligations. 

2493.  Under  these  conditions,  it  is  thought  that  a  trustee  might  Case  of  a 
even  authorise  such  small  purchases  as  were  considered  necessary  contmuwice 
to  the  proper  working  of  the  business  pending  liquidation,  without  ^l^^^^^ijiig 
making  himself  responsible  generally  as  a  partner.      He  would,  winding  up. 
of  course,  in  the  case  supposed,  be  personally  responsible  for  the 

goods  ordered  by  himself,  having  his  relief  against  the  trust-estate. 

1  HamOUm  v.  Oibb,  1823,  2  Sh.  315,  >  Oraham  v.  Graham,  1827,  5  Sh.  806, 

N.B.  278.  N.E.  1746. 
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CHAPTm  LZZI. 


Liability  of 
a  trustee  carry- 
ing on  the  trus- 
ter's business 
under  a  power. 


Liability  of  a 
trustee  for 
a  deceased 
tenant  under 
a  lease. 


Case  of  superior 
and  vassal. 


There  can  be  no  better  proof  of  the  safety  of  a  trustee  who  confines 
himself  to  fcdr  realisation  than  the  fact  that  no  personal  claims 
arising  out  of  such  transactions  have  come  into  Court. 

2494.  But  again,  a  testator  may  have  the  right  under  his  con- 
tract of  copartnery  to  transfer  his  share  to  his  representatives,  and 
may  provide  by  his  will  for  the  continuance  of  his  interest  in  the 
business  through  trustees.  In  such  a  case,  if  trustees,  from  motives 
of  friendship  to  the  deceased  or  his  family,  agree  to  become  the 
holders  of  his  interest  in  the  capital  and  profits,  they  are  in  law 
partners,  and  as  partners  they  expose  themselves  to  such  liabilities 
as  may  result  from  the  vicissitudes  of  trade.  In  many  cases  the 
risk  is  only  nominal,  especially  if  between  the  trustees  and  ultimate 
loss  there  is  interposed  the  security  of  .a  substantial  trust-estate, 
the  capital  of  which  the  trustees  are  empowered  to  retain. 

2496.  The  case  of  liability  under  the  contract  of  location  is  a 
very  serious  one,  because,  in  consequence  of  the  progressive  fall  in 
the  rental  of  agricultural  estates,  it  is  generally  for  the  interest  of  a 
proprietor  to  hold  a  tenant  to  his  bargain,  and  to  insist  that  his 
representatives  shall  either  find  a  responsible  tenant,  or  pay  damages 
for  breach  of  contract  if  the  lease  is  not  taken  up.  Two  proposi- 
tions, possibly  three,  are  clear: — (1)  the  tenants'  personal  repre- 
sentatives are  liable  for  future  rents,  or  alternatively  in  damages ;  ^ 
(2)  the  tenant's  executor  is  entitled  to  a  qualified  possession  of  the 
farm  for  the  purpose  of  realising  for  the  executry  estate  that  portion 
of  the  produce  of  the  farm  which  belongs  to  the  executry.*  In  so 
doing  the  executor  will  be  careful  to  define  his  position,  and  in  any 
case  he  will  be  liable  for  the  rent  due  for  the  period  of  his 
temporary  occupation.^  (3)  The  unconditional  adoption  of  a  lease 
or  entry  into  the  possession  of  a  farm  renders  the  executor  or 
assignee  liable  for  past  as  well  as  for  future  rents.^ 

2496.  With  respect  to  liability  for  feu-duties,  if  the  feuar  has 
bound  his  heirs  and  executors  in  the  usual  terms,  the  subsequent 
transfer  of  the  feu  to  an  assignee  does  not  discharge  their  obligation  ;^ 
but  the  superior  can  only  have  a  new  obligant  bound  to  him  by 
means  of  the  feudal  relation,  and  therefore  a  trustee  or  assignee  is 
not  liable  for  feu-duty  until  he  takes  infeftment.®    Accordingly,  it 


^  Burnt  v.  Martin,  14  Feb.  1887,  14 
R.  21,  reversing  12  R.  1343. 
>  Bethune  v.  Morgan,  1874,  2  R.  186. 

*  Where  the  estate  is  insolvent,  the 
landlord's  accession  to  the  trust  has  been 
held  to  imply  a  waiver  of  his  claim  to 
arrears  of  rent, — M'Oregor  ▼.  Hunter, 
1850,  18  D.  90. 

*  Per  Lord  Justice-Clerk  Hope  in 
DundoM  V.  Moriton,  1857,  20  D.   225, 


228;  Fairite  v.  NetU(m,  1821,  1  Sh. 
222,  N.E.  211 ;  Stead  v.  Cox,  1835,  13 
Sh.  280. 

^  Dundee  Police  Commrs.  v.  S^raton, 
1884,  11  R.  586  ;  approved  in  the  Hoiue 
of  Lords  in  Bums  v.  Martin,  14  R.  at 
p.  25. 

^  Marquit  of  Ahereom  ▼.  Grieve,  1835, 
14  Sh.  168 ;  Mitcheiri  Tr.  v.  Pearmm, 
1834,  12  Sh.  822. 
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has  been  held  that,  pending  a  dispute  as  to  the  validity  of  the  ohaftbr  lzxi. 
truster's  title,  the  trustee  may  enter  into  possession  without  incur- 
ring personal  responsibility  for  feu-duty.^ 

2497.  IV.  Effect  of  an  Obligation  undertaken  "  as  Trus-  it  is  competent 
TEES." — It  is  much  to  be  desired  that  some  authoritative  exposition  pe^nia  Ua- 
should  be  given  of  the  conditions  necessary  to  an  effective  limita-  v?+^^"*he 
tion  of  the  liability  of  trustees  under  their  contracts.    The  Bank  parties  to  a 
cases  (considered  in  the  second  part  of  this  chapter)  were  decided  on  ^°° 

a  ground  which  is  independent  of  limitation  by  contract,  because 
they  involve  this  principle,  that  a  body  of  copartners  have  not  the 
power  by  agreement  amongst  themselves  to  limit  the  responsibility 
of  such  of  their  number  as  happen  to  be  registered  as  trustees  to 
outside  creditors. 

2498.  As  between  the  parties  immediately  contracting,  there  Whether  such 
can  be  no  doubt  that  such  a  limitation  may  competently  be  pre-  abvays  impUed 
scribed,  and  the  only  question  is,  what  is  the  proper  form  of  words  t^e  wor^"  as 
according  to  which  trustees  may  contract  with  the  intention  of  trustees." 
binding  the  trust-estate,  and  of  binding  themselves  no  further  than 

that  they  shall  make  the  estate  forthcoming  in  a  due  course  of 
administration.  Where  trustees  qualify  their  undertaking  by 
using  the  expression  "  as  trustees,"  it  ought  to  be  understood  that, 
whatever  be  the  nature  of  the  deed  or  writing,  the  parties  have 
agreed  to  this  limitation.  Yet,  in  the  present  state  of  the  law, 
it  would  not  be  safe  to  state  this  as  a  universal  proposition.  The  Contracts 
affirmative  may,  however,  be  maintained  with  respect  to  contracts  table  eltate.^" 
relating  to  heritable  estate,  on  the  authority  of  the  case  of  Gordon 
V.  Campbell,  affirmed  by  the  House  of  Lords  on  appeal.*  Mr. 
Bell's  trustees,  of  whom  the  respondent  Mr.  Campbell  was  one, 
boiTOwed  from  the  appellant,  Colonel  Gordon,  a  sum  of  £7000  for 
the  purposes  of  the  trust-estate.  For  this  loan  they  gave  the 
appellant  a  bond  and  disposition  in  security  over  the  trust-estate, 
containing  an  obligation  of  repayment  in  the  following  terms : — 
"  Which  sum  of  £7000  sterling,  we,  as  trustees  aforesaid,  bind  and 
oblige  ourselves,  and  the  survivors  or  survivor  of  us,  and  such 
other  person  or  persons  as  may  be  assumed  by  us  in  virtue  of  the 
powers  committed  to  us  by  the  said  trust-deed,  and  by  which 
trust-deed  it  is  declared  that,  when  the  trustees  shall  amount  to  or 
exceed  three,  a  majority  shall  in  all  cases  be  a  quorum,  to  content 
and  repay  to  the  said  John  Gordon,  his  heirs,  assignees,  or  suc- 
cessors whomsoever,  at  the  term  of  Whitsunday  next."  On  this 
bond  a  personal  charge  for  payment  was  given  to  one  of  the 
subscribing  trustees. 

^  MUchdCt  Tr,  V.  Pearton,  tupra.  ^  Gordon  v.  Camjibellf  18  June  1S42, 

1  £eU,  428,  affirming  2  D.  639. 
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OHAPTKR  Lxxi.        2499.  Lord  Moncreiff,  Ordinary,  the  Judges  of  the   Second 
Division,  and  Lords  Brougham,  Cottenham,  and  Campbell,  in  the 
Court  of  Appeal,  concurred  in  the  opinion  that  the  terms  of  the 
bond  did  not  import  a  personal  undertaking,  but  that  of  trustees 
only,  and  the  charge  was  accordingly  suspended.     Lord  Campbell 
Opinion  of       observed :  "  It  is  clear  there  was  only  a  limited  liability,  and  not 
bell  in  ^dan  ^^  absolute  liability  in  solido,  for  the  whole  of  this  advance.      The 
v.CampbeU.     party  takes  care  to  state  that  he  contracts  in  his  character  of 
trustee,  in  words  which  I  need  not  repeat  (treating  the  trustees  as 
a  body,  like  a  corporation),  avoiding  personal  responsibility ;  and 
therefore  I  think  he  was  not  liable,  and  was  entitled  to  the  suspen- 
sion."^   It  has  been  suggested  that  this  decision  turned  on  the 
effect  of  the   trust-destination   which   was  introduced   into    the 
obligatory  clause  of  the  bond;  but  we  cannot  discover  that  the 
judgment  of  the  House  of  Lords  proceeded  on  any  other  ground 
than  that  the  parties  contracted  in  their  character  ''  as  trustees." 
The  decision  has   been  generally  regarded   as  an  authoritative 
recognition  of  the  principle  of  non-liability  in  cases  where  trustees 
become  bound  in  their  collective  character,  under  a  contract  of  the 
nature  of  an  heritable  security ;  and,  having  r^ard  to  the  usage 
which  has  followed  on  the  decision,  no  claim  inconsistent  with 
this  principle  could  now  be  successfully  maintained. 
Law  of  the  2600.  The  judgment  of  the  House  of  Lords  in  Muir's  case  in  no 

M°toquaiifi«i*  ^^7  interferes  with  the  principle  established  by  Gordon  v.  Campbell, 
engagements     — that  pcrsous  who  comc  under  an  obligation  "  as  trustees  "  make 

by  trustees  _ 

affecting  only    the  trust-cstate,   and  not  themselves,  debtors  in  the  obligation. 
estote!"*         This  principle  pre-supposes   the  possibility  of  entering    into  a 
qualified  engagement,  and  the  hypothesis  will  in  general  be  legiti- 
mate where  the  parties  to  the  contract  and  their  successors  in  title 
are  alone  interested  in  its  fulfilment.     In  the  case  of  a  contract  to 
take  shares,  it  is  not  within  the  power  of  a  private  partnership  or 
a  joint  stock  company,  by  its  act  or  assent,  to  substitute  the  liability 
of  a  trust-estate  for  that  of  an  individual  shareholder,  and  in  such 
cases  the  words  "  as  trustees,"  where  used  in  a  transfer  or  an  entry 
in  a  register  of  shareholders,  are  construed  in  a  descriptive  sense, 
and  not  as  importing  a  limitation  of  the  engagement  of  the  trans- 
feree, on  the  principle  that  of  two  possible  constructions  that  one 
is  to  be  preferred  which  will  make  the  contract  valid  and  effectual. 
The  law  here  stated   is  very  clearly   deduced  in  the  following 
Identity  of  the  extract  from  the  opinion  of  Lord  Cairns  in  Muir's  case : — "  Whether 
land  an^Soot-  ^^  ^^7  particular  case  the  contract  of  an  executor  or  trustee  is  one 
J»nd  on  this     which  binds  himself  personally,  or  is  to  be  satisfied  only  out  of  the 
niainedby       estate  of  which  he  is  the  representative,  is,  as  it  seems  to  me. 

Lord  Cairns. 

1  1  Bell,  467. 
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a  question  of  construction  to  be  decided  with  reference  to  all  the  chafteb  lxxi. 
circumstances  of  the  case,  the  nature  of  the  contract,  the  subject- 
matter  of  the  contract  on  which  it  is  to  operate,  and  the  capacity 
and  duty  of  the  parties  to  make  the  contract  in  the  one  form  or  in 
the  other.  I  know  of  no  reason  why  an  executor,  either  under 
English  or  Scottish  law,  entering  into  a  contract  for  payment  of 
money  with  a  person  who  is  free  to  make  the  contract  in  any  form 
he  pleases,  should  not  stipulate  by  apt  words  that  he  will  make  the 
payment  not  personally,  but  out  of  the  assets  of  the  testator.  If, 
for  example,  A.  B.,  the  executor  of  X.,  contracted  to  make  a  pay- 
ment as  executor  of  X.,  and  as  executor  only,  to  C.  D.,  it  would  be 
difficult  to  suppose  that  any  obligation  except  an  obligation  to  pay 
out  of  the  testator's  assets  was  intended.  C.  D.,  in  the  case 
supposed,  would  have  authority  to  accept  a  contract  so  limited,  and 
the  words  used  could  have  no  meaning  and  could  be  referred  to 
no  object  other  than  that  of  limiting  responsibility.  I  do  not 
know  that  there  is  in  this  respect  any  difference  in  principle 
between  English  and  Scottish  law,  although  there  may  be  a  differ- 
ence in  the  application  of  the  principle.  It  may  be  (I  will  not 
say  more)  that  from  the  English  system  of  judgments  in  actions  at 
common  law,  and  from  the  difficulty  of  obtaining  a  judgment  de 
bonis  testatoris  founded  on  an  engagement  made  by  the  executor, 
the  English  Courts  have  leaned  against  a  construction  which  would 
not  result  in  a  judgment  de  bonis  propriis ;  whereas  in  Scotland, 
where  law  and  equity  were  jointly  acbninistered,  such  a  difficulty 
did  not  arise. 

**  But  the  first  question,  whether  in  Scotland  or  in  England, 
must  be,  what  is  the  contract  which  the  parties  have  entered 
into  ?  and  that  must  be  accompanied  by  another  question,  what  is 
the  contract  which  the  parties  were  competent  to  enter  into  ? 
For,  if  words  have  been  used  of  any  ambiguity,  or  the  object  of 
which  may  be  open  to  any  doubt,  that  construction  must,  according 
to  the  well-known  rules  of  law,  be  given  which  will  make  the 
contract  a  legitimate  and  valid  one,  and  not  that  construction  by 
which  the  contract  will  be  destroyed." 

2601.  Eeferring  to  the  case  of  Gordon  v.  Campbell,  Lord  Cairns  Observations 
further  observed :  "  This  was  exactly  such  a  case  as  in  the  earlier  2^J^*^  ° 
part  of  my  observations  I  supposed  might  arise.    It  was  perfectly  Campbell. 
competent  to  Colonel  Gordon  and  these  trustees  to  make  any 
contract  they  pleased.     Colonel  Gordon  might  have  insisted  that 
they  should  be  personally  liable  to  him,  or  he  might  have  agreed 
that  they  should  only  be  liable  as  trustees,  i.e.,  to  the  extent  of 
their  trust-funds.    They  professed  in  one  part  of  the  instrument 
to  contract  *  as  trustees,'  and  in  another  '  as  trustees  only,'  and  it 
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CHAPTER  Lxxi.  wos  obvlous  that  they  meant  in  both  places  to  contract  in  the 
same  way.  Further,  if  these  words, '  as  trustees,'  and  '  as  trustees 
only,'  were  not  introduced  to  limit  liability,  there  was  no  other 
purpose  in  the  deed  which  they  could  possibly  serve.  They  were 
absolutely  unmeaning,  if  they  did  not  mean  that  the  trustees  were 
not  contracting  as  individuals.  Under  these  circumstances  the 
Court  of  Session,  and  afterwards  this  House,  held  that  there  was 
no  personal  liability  created  against  the  trustees  beyond  their 
possession  of  the  trust-funds." 

Conditions  of  2602.   V.  DAMAGES  FOR  BREACH  OF  CONTRACT,  FaULT,  OR  NbGU- 

the  question,  q^^q^ — ^j^g  liability  of  the  trustee  and  the  trust-estate,  under 
claims  of  reparation  or  damage,  will  in  all  cases  depend  on  the 
nature  of  the  obligation.  Where  trustees  are  personally  bound,  in 
accordance  with  the  principles  which  have  been  explained,  they 
are  of  course  liable  in  damages  in  case  of  a  breach  of  their  contract. 
This  rule  will  also  cover  the  case  of  damages  resulting  from  wrong- 
ful or  negligent  acts  committed  by  trustees  in  the  course  of  any 
business  in  which  they  may  be  engaged,  and  as  to  which  they  are 
not  entitled  to  found  on  their  representative  character. 
Personal  lia-  2603.  On  the  qucstion  of  personal  liability,  two  cases  may  be 

sDiiafnegir^  quotcd,  in  one  of  which  the  action  was  laid  on  l^al  fraud;  in  the 
gence  or  fraud,  other,  upon  negligence.  The  case  of  Allan  v.  Kerr's  Trustees  ^  was 
an  action  for  reduction  of  a  sale  of  stock  in  a  banking  company 
by  trustees  on  the  ground  of  fraudulent  misrepresentation.  The 
Court  were  of  opinion  that  no  relevant  case  had  been  made  out 
against  the  trustees ;  that  the  alleged  misrepresentations  wei'e  those 
of  the  company  ;  and  that  the  trustees  had  no  more  knowledge  of 
the  company's  affairs  than  any  private  shareholder,  and  were  not 
responsible  for  its  reports.  But  it  was  assumed  by  all  the  Judges, 
that  if  the  trustees  had  made  false  representations  as  an  induce- 
ment to  the  pursuers  to  make  the  purchase,  they  would  have  been 
liable  personally,  like  any  private  shareholder,  in  reparation. 
Liability  of  2604.  The  other  case  alluded  to*  raised  the  question  of  the 

trustees  for  the  liability  of  trustees  for  the  acts  of  persons  in  their  employment 

acts  or  neffli*  *     .^ 

gence  of  their  Mr.  Kinloch  of  Kinlocb,  as  one  of  the  trustees  on  the  estate  of 
employees.  Cronan,  had  let  certain  farms  to  the  pursuer  by  a  lease,  under  which 
the  proprietors  were  bound  to  make  and  maintain  embankments 
for  the  purpose  of  protecting  the  estate  against  flooding.  In  con- 
sequence, as  alleged,  of  operations  upon  the  embankment,  a  portion 
of  the  property  was  flooded ;  and  the  tenant  raised  an  action 
against  Mr.  Kinloch  as  an  individual,  claiming  damages  on  the 
ground  that  the  injury  had  been  caused  by  operations  upon  the 

1  Allan  V.  Kerr's  Trs,,  7  June  1S53,  >  HUl  v.  KifUooh,  1  Blarch  IS56,  18 

15  D.  726.  D.  722. 
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embankment  performed  under  his  directions.  His  defence  was,  chaptbr  lxxi. 
that  as  the  pursuer  concluded  against  him  only  as  a  private  indi- 
vidual, no  action  would  lie  against  him  without  an  averment  that 
he  had  acted  "  nimiously  and  recklessly."  The  Court  were  unani- 
mously of  opinion  that  the  defender  would  be  personally  liable  for 
a  breach  of  his  obligation.  On  the  principle  of  this  case,  it  may 
safely  be  affirmed  that  private  trustees  carrying  on  a  business 
attended  with  hazard  would  be  personally  liable  to  make  reparation 
for  any  injury  that  might  be  sustained  through  the  negligence  of 
their  subordinates,  on  the  same  grounds,  and  subject  of  course  to 
the  same  limitations,  as  those  by  which  the  liability  of  private  in- 
dividuals is  regulated.  But  any  sum  which  the  trustees  might  be 
required  to  pay  in  name  of  damages,  assuming  that  they  were 
acting  within  their  powers,  and  that  they  had  performed  their  duty 
to  the  trust  in  the  matter  by  the  selection  of  competent  persons 
to  do  the  work,  would  be  chargeable  against  the  trust-estate  in  a 
question  between  the  trustee  and  the  beneficiary. 

2606.  The  distinction  which  was  originally  taken  between  the  Liability  of  the 
liability  of  public  and  private  trustees  in  the  noted  case  of  Duncan  umier^ubHc  or 
V.  Findlater  ^  no  longer  exists.     It  is  now  established  that  the  so-  P"^**®  tmsu. 
called  doctrine  of  ultra  vires,  which  nullifies  the  obligations  of 
public  or  parliamentary  trustees  to  apply  their  funds  to  purposes 
unauthorised  by  their  act  of  constitution,  does  not  impede  the 
application  of  their  funds  towards  compensating  persons  to  whom 
trustees  have  caused  injury  in  the  prosecution  of  the  legitimate 
objects  of  their  undertaking.    The  obligation  to  make  reparation  is 
in  such  cases  an  incident  of  the  exercise  of  their  powers.    The 
principle  is  not  of  a  very  recondite  character,  but  it  only  triumphed 
after  many  contradictory  decisions  of  the  English  Courts,  and  after 
the  opposite  principle  had  been  found  to  be  unworkable.     It  is  un- 
necessary to  say  more,  beyond  giving  a  reference  to  the  well-known 
decisions  by  which  the  law  has  been  thus  settled.^ 

SECTION  11. 
Liability  in  respect  of  the  Acceptance  of  Stock  or  Shares. 

2606.  The  whole  law  on  this  subject  may  be  stated  in  three  Throe  funda- 

«^w>«>,rus:4-:^»^o  mental  rales  as 

propositions.  to  the  liability 

(1.)  A  trustee  or  an  executor  who,  at  his  own  request,  or  with  of  trustees  and 

executors  in 

his  subsequent  approval,  is  registered  in  the  books  of  a  company,  relation  to 

their  testator's 

1  DwMon  V.  FwdUaer,  23  Aug.  1839,       Qibb$,  L.R.  (1  H.L.)  98;  Firtiie  ▼.  AUoa  SiSTw^S^! 
MOj.  k  Kob.  911,  revenaiiig  16  Sh.  1150.      PUice  Commn.,  1878,  1  R.  285. 
•  Mersey  DoclcM  and  Harbour  Board  ▼. 
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CHAFTBR  Lxxi.  08  thc  proptietor  of  stock,  is  to  all  intents  a  partner  of  that 
company,  and  he  cannot  avoid  incurring  liability  as  a  partner  by 
setting  up  a  special  contract  with  the  company  that  he  shall  only 
be  liable  in  a  representative  capacity. 

(2.)  An  executor  who  does  not  desire  to  take  up  stock  held 
by  his  testator  may  intimate  his  title  of  confirmation  or  probate 
to  the  company  (making  it  plain  that  he  does  not  do  so  with  the 
view  of  becoming  a  partner  or  shareholder),  and  in  that  case  he 
wiU  be  allowed  a  reasonable  time  to  seU  the  stock  and  to  produce 
a  purchaser  who  will  accept  a  transfer. 

(3.)  A  trustee  or  executor  who  has  been  entered  without  his 
consent  in  the  register  of  members  of  a  company  may  avoid  liability 
by  taking  the  necessary  steps  for  having  his  name  removed  from 
the  register  as  soon  as  the  fact  is  brought  to  his  knowledge. 
Every  trustee         2607.  (1.)  The  liability  of  trustee-shareholders  was  definitely 
"^^rli^    settled  by  the  judgment  of  the  House  of  Lords  in  the    fFeslem 
his  own  con-     Bank  cases,^  but  the  principle  is  best  stated  in  the  judgment  of 
m)r.  Mid  f^-  Lord  Cairns  in   disposing  of  the  cognate  case  of  Muir  in  the 
fiabfeVor  calls,  liquidation  of  the  City  of  Glasgow  Bank.*    In  this  test  case  the 
appellants  were  (with  their  consent)  registered  "  as  trust-disponees 
of  Mrs.  S.  and  Mrs.  B./*  and  this  it  was  contended  did  not  amount 
to  an  acceptance  of  the  stock  by  the  individual  trustees.     After 
pointing  out  that  the  argument  advanced  in  support  of  the  principle 
of  representative  liability  involved  the  substitution  of  a  fund  of 
unknown  and  variable  amount  for  the  liability  of  an  individual 
shareholder,  Lord  Cairns  continued  :  "  But  putting  these  consider- 
ations aside,  and  assuming  that  the  trust-funds  were  a  definite, 
declared,  and  always  available  sum  of  money,  what  would  this  be 
but  the  creation  of  shares  with  a  limited  liability  ?    And  if  this 
limit  of  liability  could  be  created  for  some  shares  in  the  bank, 
why  not  for  all  the  shares  in  the  bank  ?     If  the  argument  of  the 
appellants  is  right,  what  would  there  be  to  prevent  every  share  in 
the  bank  being  held  by   trustees  who  would  be  furnished  as  a 
trust-fund  with  the  precise  amount  to  be  paid  upon  the  share, 
and  would  have  no  further  liability  ?     But  this  is  just  what  the 
law  would  not  permit  to  be  done   with  regard  to  a  joint  stock 
company  of  this  kind,  except  by  means  of  the  constitution  of  a 
company  with  liability  limited  according  to  the  Statute ;  and  such 
a  company  the   City   of   Glasgow   Bank  never  was.     I  have  no 
hesitation  in  saying  that,  in  my  opinion,  the  directors  had  no 

^  Lumtden  v.  Bttchanan,  22  June  1865,  ^  Muir  v.  City  of  QUugo^  Bomt,  7 

i  Maoq.  950,  8  Macph.  (H.L.)  89,  fol-  April  1879,  6  B.  (H.L.)  21,  affiiming 

lowed  by  Lwnaden  v.  Peddie,  5  Macph.  6  R.  892. 
84. 
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power  under  their  deed,  and  the  appellants  must  be  taken  to  have  chapter  lixi. 
known  that  they  had  no  power,  to  enter  into  or  accept  a  contract 
of  this  description,  and  the  contract,  if  attempted  to  be  made,  would 
have  been  tUtra  vires  and  void."  ^ 

2608.  In  the  case  of  Buchan^  which  was  decided  in  the  House  Noreaidistinc- 
of  Lords  next  after  Muir*8  case,  it  was  made  plain  that  where  there  thTcaLrcfan 
is  an  acceptance  of  stock,  it  is  of  no  materiality  whether  the  ^^^^  "*^  * 
shareholders  are   registered   as   trustees  or  as  executors.      The 
principle  announced  in  the  passage  quoted  from   Lord   Cairns' 
judgment  is  independent  of  the  character  in  which  the  fiduciary 

holds  or  is  registered,  for  it  is  as  broad  as  this,  that  the  constitu- 
tional law  of  the  country  ignores  all  contracts  between  a  company 
and  its  shareholders  which  are  inconsistent  with  the  principle  of 
the  universal  liability  of  a  partner  for  the  obligations  of  the 
trading  society  in  which  he  has  an  interest.  Under  this  head 
the  following  extract  from  the  Lord  Chancellor's  speech  may 
suffice : — "I  do  not  think  it  necessary  to  enter  into  an  examination 
of  the  question  whether  the  appellant  ought  properly  to  have 
been  described  as  '  executor '  or  *  trustee.'  I  rest  the  conclusion 
at  which  I  arrive  not  upon  any  question  of  form,  but  upon  the 
substance  of  the  case,  namely,  that  the  appellant,  upwards  of 
twenty  years  ago,  had  the  stock  transferred  into  his  name,  and 
has  ever  since  been  upon  the  register  of  the  bank  as  a  partner, 
and  that  this  state  of  things  is,  upon  the  principles  laid  down  by 
this  House  in  Muir's  case,  inconsistent  with  any  conclusion  but 
that  of  personal  liability."  ^ 

2609.  The  other  cases  decided  by  the  House  of  Lords  in  this  Effect  of  the 
liquidation  illustrate  the  principle  of  individual  liability  without  ^enTaLSi^ 
adding  anything  new  to  it,  except  that  (Is^)  the  subsequent  assent 

of  the  trustee  to  the  inscription  of  his  name  on  the  register,  e.^^.,  by 
his  subscription  of  dividend  warrants  or  transfers  to  new  trustees, 
mandato  equiparatur ;  ^  and  {2dly)  that  in  a  question  of  liability  LUbmty  de- 
what  is  regarded  is  the  substantive  act  of  acceptance  of  stock,  ^*^f°he^® 
errors  or  omissions  in  matters  of  form  being  treated  as  immaterial.^  acceptance  of 
Thus  in  Cuninghame's  case,  the  circumstance  that  one  of  the  notafrectedby 
trustees  had  not  signed  a  transfer  was  brushed  aside  as  "  the  informalities. 
purest  form,  the  merest  ceremony,"  the  want  of  which  "  can  have 
no  substantial  operation  whatever."  ®    And  in  the  case  of  assumed 

*  6  R.  (H.L. )  25,  per  Lord  Cairns.  '  CaaeB  of  Owninghame  and  Bdl,  infra  ; 
^  BueKan  y.   CUy  of  OUugow  Bank,       CHUetpie  v.  City  of  (Hatgow  Bank,  1879, 

20  May  1879,  6  R.  (H.L.)  44.  6  R.  813. 

'  6  IL  (H.L.)  45,  per  Lord  Gainu.  '  Ouninghame  v.  CfUyof  Cflaagow  Bank, 

*  Kerr.  OUy  of  ckaagaw Bwnk,  20 May  1  July  1879,  6  R.  98,  see  p.  101. 
1879,  6  R.  (H.L.)  52 ;  Smiih'a  case,  6  R. 

1017  ;  M*3wen*a  came,  6  R.  1815 
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cBAFTiR  Lxxi.  trostees,  the  noting  the  names  of  the  new  trustees  in  the  register 
was  held  sufficient  (without  a  transfer)  to  warrant  their  inclusion 
in  a  list  of  contributories.^ 
Effect  of  2610.  It  follows  from  the  nature  of  the  estate  and  office  of  a 

peiMwfcom-^  trustee  that  on  the  death  of  one  out  of  a  body  of  trustees  all  his 
Srast  ^  accre-    "S'^^  accrcsces  to  the  surviving  members  of  the  trust,  and  there- 
tion  ;'re»igiia-  fore  in  the  ordinary  case  neither  his  estate  nor  his  representatives 
tee?    *  ™*"  are  liable  to  be  put  on  a  list  of  contributories  in  respect  of  stock 
held  in  trust.^    It  was  pointed  out  in  the  opinions  delivered  that 
this  result  is  independent  of  the  terms  of  the  destination  to  trus- 
tees in  the  particular  deed ;  and  it  also  follows  from  these  opinions 
that  in  such  cases  a  trustee  may  be  liable  as  a  past  member.    In 
the  case  of  a  last  surviving  trustee  who  died  while  the  bank  was 
solvent,  it  was  held  that  his  estate  was  liable,  and  his  executors 
were  accordingly  put  on  the  list  of  contributories  in  their  repre- 
sentative capacity.'    In  MUchelVa  case  it  was  assumed  in  the  Court 
of  Session,  and  also  in  the  House  of  Lords,  that  the  resignation  of 
a  trustee  is  equivalent  to  a  gratuitous  transfer  to  the  other  trustees. 
According  to  the  constitution  of  the  company,  in  order  that  such  a 
transfer  should  be  effective,  the  assent  of  the  directors  was  neces- 
sary, and  in  the  particular  case  this  could  not  be  given,  because 
the  bank  had  stopped  payment  before  intimation  of  the  trustee's 
retirement  had  been  received* 
How  an  execn  •       2511.  (2.)  To  a  right  understanding  of  the  case  of  executors  who 
m>t  deSre^to     ^^  °^^  desire  to  take  up  their  testator's  stocks,  it  is  necessary  to 
teke  up  stock   collate  the  opinions  of  the  Lords  who  took  part  in  the  decision  in 

mav  avoitl  dcF" 

sonai  liability.  Buchan*8  casc,  and  also  to  bear  in  mind  that  the  question  is  com- 
plicated in  every  case  by  the  consideration  of  the  prescriptions  of 
the  company's  deed  of  constitution  with  respect  to  the  disposal 
of  stock  standing  in  the  name  of  a  deceased  member.  The  reader 
is  recommended  to  read  carefully  all  the  opinions  in  Bvjchxin's  case  ; 
but  the  writer  is  impelled  to  say  that,  after  giving  his  most  respect- 
ful consideration  to  the  lucid  arguments  of  Lord  Selbome  (who 
after  all  did  not  differ  with  his  colleagues),  he  conceives  the  law 
to  be  as  stated  by  Tx)rd  Cairns  from  the  woolsack  in  the  following 
sentences : — "  An  executor  whose  testator  has  held  shares  in  a 
joint  stock  company  has  generally  one  of  two  courses  open  to  him. 
He  may  have  the  shares  transferred  into  his  own  name,  and  be- 
come to  all  intents  and  purposes  a  partner  in  the  company ;  or  he 
may,  on  the  other  hand,  not  wish  to  have  the  shares  transferred 

1  BM  V.  Id.,  20  May  1S79,  6  R.  55.  ^  MUekdL  v.  /</.,  20  May  1879,  6  R. 

>  OtwaUFi  Tn,   v.    City  of  QUugow  (H.L.)  GO.     See  alao  Shav^i  caae^  6  R. 

Bank,  1879,  6  R.  461.  382  ;  ^no2atr'«  case,  6  R.  571  ;  ToehHi^i 

'  Zow'j  Exrt,  V.  Id,,  6  R.  830.  case,  6  R  789. 
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into  his  name,  and  he  ought  then  to  have  a  reasonable  time  chapter  lxxi. 
allowed  him  to  sell  the  shares,  and  to  produce  a  purchaser  who 
wiU  take  a  transfer  of  them.  .  .  .  This  article  (the  38th  of 
the  contract  of  copartnership  of  the  City  of  Glasgow  Bank),  if  con- 
strued literally,  would  rather  seem  to  imply  that  it  was  impossible 
for  an  executor  to  produce  to  the  bank  his  confirmation  as  executor 
without  being  held  thereby  to  authorise  a  transfer  of  the  shares 
into  his  own  name.  In  the  particular  case  before  your  Lordships, 
I  cannot  doubt  that  the  appellant  did  authorise  this  transfer  to  be 
made,  that  he  knew  that  it  was  made,  and  that  for  twenty  years 
and  upwards  he  acted  with  the  knowledge  and  upon  the  assumption 
that  it  was  made.  But  I  have  no  doubt  that  your  Lordships 
would  require,  in  any  case  in  which  the  bank  transferred  the  shares 
of  the  testator  into  the  name  of  his  executor,  to  be  satisfied  that 
this  transfer  had  been  authorised  by  a  distinct  and  intelligent 
request  on  the  part  of  the  executor  that  the  shares  should  be  dealt 
with  in  this  way,  and  that  reasonable  opportunity  was  afforded  to 
the  executor  to  transfer  the  shares  to  a  purchaser  in  the  ordinary 
course  of  administration  of  the  estate,  if  he  did  not  wish  to  have 
them  placed  in  his  own  name."  ^ 

2612.  That  there  is  no  essential  difference  as  to  the  position  or  Caseofatms- 
the  rights  of  a  trustee  and  an  executor,  is  made  very  evident  in  ^^^^ 
the  opinions  of  the  Lord  President  Inglis  and  Lord  Shand  in  viw«,  whodoes 
Stenhouse^s  case,^  with  reference  to  the  vesting  of  stock  in  marriage  incur  personal 
trustees,  and  more  particularly  in  the  following  statement :— **  I  do  J^^Xt^Jd  to' 
not  mean  to  say  that  if  it  had  been  part  of  the  design  of  this  trust,  that  of  an  exe- 
or  if  it  had  been  their  intention,  to  convert  that  bank  stock  into 
a  payment  of  money,  they  (the  trustees)  might  not  have  done  so 
without  becoming  partners  of  the  bank.     But,"  his  Lordship  con- 
tinued, "  it  was  not  the  contemplation  of  this  deed  that  the  stock 
should  be  sold.     On  the  contrary,  the  contemplation  of  the  deed 
was  that  it  was  to  be  held  for  the  purposes  of  the  trust  thereby 
created."  ^    In  Stenhouse's  case  there  was  a  transfer  into  the  names 
of  the  marriage  trustees  signed  by  the  cedents  and  the  transferees, 
and  written  intimation  that  the  directors  accepted  the  transferees. 
It  was  held  that  the  petitioners,  although  not  already  placed,  were  Assent  of  the 
liable  to  be  placed  on  the  register  of  members,  and  were  therefore  Jronsfer^^ 
rightly  included  in  the  list  of  contributories.     There  can  be  no  and  the  com- 
doubt  that  in  this  case  Lord  Shand  correctly  stated  the  criterion  ^  a  conti^irto 
of  liability  in  pointing  out  that  the  contract  to  take  shares  is  com-  g^^oider. 
plete  whenever  the  assent  of  the  granter,  the  grantee,  and  the 

'  Buchem's  case,  6  R.  (H.L.)  46.  >  7  R.  105,  per  Lord  President. 

'  StenJurtue  v.  City  of  Glasgow  Bank, 
1879,  7  R.  102  ;  Oordtm  v.  /rf.,  7  R.  55. 
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cHAFTKB  Lxxi.  compoiiy  to  a  transfer  is  signified/  and  this  conclusion  follows 

from  two  previous  cases — the  one  a  case  of  transfer  from  the  dead 

to  the  living,^  and  the  other  a  case  of  sale,' — in  which  the  transferees 

were  enabled  to  avoid  liability  by  the  circumstance  that  the  bank 

had  declared  itself  insolvent  before  the  assent  of  the  directors  to 

the  transfer  could  be  obtained. 

Trustee  who  is        2613.  (3.)  The  third  general  rule  is  illustrated  in  the  case  of 

teredehjiw^     ^'^'^^dmy^s  Curator.^    It  received  effect  also  in  the  case  of  Stott,^ 

holder  without  where  trustees,  having  been  put  on  the  register  by  their  law-agent, 

haTe^roiiefunL  successfully  asserted  their  right  to  be  restored  against  this  act, 

M  thrfilct  fa^°  on  the  ground  that  they  had  (according  to  their  own  evidence) 

brought  to  his  instructed  the  agent  not  to  make  up  a  title  to  the  bank  stock  in 

ow  eage.      ^^^^  ^  ^^^  ^  ^  make  them  liable  as  partners.    The  converse  of 

this  rule  admits  of  superabundant  illustration,  because  in  almost 
all  the  cases  in  which  the  defence  of  no  authority  was  pleaded,  the 
defence  was  held  to  come  too  late,  the  trustees  being  fixed  vdth 
knowledge  of  the  title  made  up  in  their  names^  generally  by  evidence 
under  their  own  hands.^ 
CompauT  hM  2614  The  same  liquidation  furnishes  two  important  decisions 
dS5w*cialim  reg^rd^^g  the  liability  of  the  trust-estate  for  calls.  In  the  case  of 
against  the  Cuninghame  ^  the  defenders  were  the  trustees  under  a  contract  of 
attaching  the^  marriage,  and  were  empowered  to  invest  the  trust-funds  in  bank 
S"Ah5!  "^^^  ^^^^'  ^*^®y  invested  £1000  in  stock  of  the  City  of  Glasgow  Bank, 
for  which  a  call  was  made  upon  them  amounting  to  £27,500.  The 
defenders  were  unable  to  meet  this  caU  out  of  their  private  estates, 
and  the  liquidators  agreed  to  give  a  discharge  on  their  making  a 
full  surrender  of  their  private  estates,  and  also  surrendering  the 
whole  trust-estate,  which  amounted  to  upwards  of  £12,000.  The 
beneficiaries  then  brought  an  action  of  declarator,  in  which  they 
claimed  that  the  defenders  were  not  entitled  to  apply  the  trust- 
estate  in  payment  of  calls,  or  in  indemnifying  themselves  for  pay- 
ments which  they  had  made  or  might  make  to  the  liquidators  in 
satisfaction  of  calls.  They  contended,  alternatively,  that  if  the 
investment  was  intra  vires  of  the  trustees,  the  trust-estate  was 
liable  in  relief  only  to  the  extent  to  which  the  trustees  had  actually 
been  able  to  pay  the  calls.  The  case  was  defended  (really  in  the 
interest  of  the  liquidators),  and  the  defences  were  sustained  by  the 
Lord  Ordinary  (Young)  and  by  the  Court. 

^  7  R.  109.  *  StoU  V.  OUy  of  Glatgow  Bamk^  1879, 

>  Maodmudd  v.  CUy  of  (Hatgow  Bank,  6  R.  1126. 

1879,  6  K  621.  <  Ker  ▼.  CUy  of  OUugow  Bamk^  May 

<  Jfy2et  V.  Id.,  6  R.  718.  20,  1879,  6  R.  (H.L.)  52 ;  BUTi  oaM,  7 

*  Lindaay*i  Curator  r.  CUy  ofOUugow  R.  68  ;  CarmiOiaeFi  case,  7  R.  118. 

Bank,  1879,  6  R.  671  ;  see  also  WitharH't  '  Cuningham  v.  Motitgomerie,  1879,  6 

oaae,  6  R.  1841.  K  1888. 
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2515.  The  importance  of  the  question  may  justify  a  somewhat  qhaptkb  lxxi. 
copious  abridgment  of  the  legal  argument  developed  in  the  Lord  limits  and 
President's  opinion :—"  There  can  be  no  doubt,"  his  I/)rd8hip  ^'Ji„°y'.3^^ 
begins,  "  that  the  mandant  is  bound  to  relieve  his  mandatory,  not  indirect  claims, 
only  of  all  expenses  incurred  by  him  in  the  execution  of  his  man- 
date, but  of  all  liability  incurred  by  him  in  the  exercise  of  his 
powers  as  mandatory,  and  in  the  administration  of  the  affairs  of 
the  mandant,  and  this  obligation  of  relief  on  the  part  of  the  mandant 
may  be  enforced,  not  merely  on  the  occasion  of  each  payment  that 
the  mandatory  is  compelled  to  make  on  behalf  of  the  mandant,  but 
if  any  liability  has  been  incurred  by  the  mandatory  in  the  due 
execution  of  his  power,  and  if  liability  is  threatened  to  be  enforced 
against  him,  he  is  quite  entitled  to  fall  back  upon  the  mandant's 
obligation  of  relief,  and  to  demand  that  he  shall  stand  between  him 
and  the  creditor  who  is  demanding  the  performance  of  this  obliga- 
tion. It  is  not  mere  reimbursement  of  money  spent  that  the  man- 
datory is  entitled  to  have,  but  it  is  relief  of  obligation.  .  .  .  The 
liability  of  the  trust-estate,  according  to  the  view  developed  in  the 
alternative  conclusion  of  the  declarator,  would  be  that  the  liability 
of  the  trust-estate  would  be  measured  entirely  by  the  solvency  or 
insolvency,  total  or  partial,  of  the  trustees.  If  the  trustees  were 
men  of  wealth,  the  trust-estate  would  be  answerable  for  every 
shilling,  because  then  the  money  would  be  disbursed  in  the  first 
place  by  the  trustees,  and  they  would  have  a  direct  claim  of  reim- 
bursement from  the  trust-estate.  But  if  the  trustees  happened  to 
be  men  of  no  personal  means,  then,  if  they  could  pay  nothing,  the 
trust-estate  would  escape  altogether,  and  if  they  could  pay  only  a 
small  portion  of  the  calls  demanded  by  the  liquidators,  then  the 
trust-estate  would  only  be  liable  to  the  extent  to  which  the  trustees 
were  able  to  pay  out  of  their  own  means.  .  .  .  But  there  is 
another  view,  which  completely  exposes,  I  think,  the  untenable 
character  of  this  proposition.  If  the  trustees  are  not  able,  either  out 
of  their  own  means  or  out  of  the  trust-estate,  by  reason  of  the 
truster's  intervention  to  pay  more  than,  we  shall  say,  one-fifth 
part  of  the  calls  made  upon  them  by  the  liquidators,  what  would 
be  the  consequence  ?  The  consequence  would  be  that  the  trustees 
would  then,  at  all  events,  at  the  very  lowest  view  of  this  alter- 
native, be  entitled  to  be  reimbursed  by  the  trust-estate  to  the 
extent  to  which  they  had  paid  money.  That  would  put  the 
trustees  in  funds  again,  and  as  they  have  not  been  discharged  by 
the  liquidators,  and  as  the  liquidators  would  certainly  not  in  such 
circumstances  discharge  them,  the  result  would  be  that  the 
liquidators  would  come  upon  them  for  the  payment  of  the  new 
funds  which  they  had  got,  and  that  operation  would  be  performed 
VOL.  n,  2  p  2 
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Case  of  Qn- 
authoriaed  in 
veKtmenta. 


cHAPTKR  Lxn.  successivelj  accordiog  to  the  various  sums  that  are  received  by  the 
trustees  out  of  the  trust-estate  as  indemnity,  until  in  the  end  the 
trust-estate  would  be  exhausted,  just  in  the  same  manner  as  it 
would  be  according  to  the  sounder  doctrine  for  which  the  Lord 
Ordinary  had  pronounced."  ^ 

2616.  Thus  it  appears  that  where  trustees  have  authority  to 
invest  in  company  stock,  their  obligation  of  relief  as  well  as  their 
individual  estates  are  virtually  impledged  to  the  company  for  calls. 
But  where  trustees  without  the  truster's  authority  make  an  invest- 
ment in  the  stock  of  a  trading  company,  the  trust-estate  is  of 
course  not  liable  to  relieve  them  from  loss  resulting  from  their 
breach  of  trust,  and  the  company  has  no  claim,  direct  or  indirect, 
against  the  trust-estata  The  case  is  the  same  where  trustees 
without  authority  continue  the  truster's  moveable  investments,  for, 
it  was  observed,  they  are  just  as  little  entitled  to  continue  the 
the  truster's  imprudence  as  to  commit  it  themselves.' 

2617.  The  subject  may  be  concluded  by  a  reference  to  the 
cases  in  which  the  liability  of  spouses  was  considered  in  relation 
to  stock  in  which  both  or  either  were  interested  as  beneficiary 
owners' 


Case  of  stockii 
held  by 
sponaea. 


^  6  R.  1338.  There  are  two  other 
cases,  Robinton  v.  Prater^ 9  Tr$.,  3  Aug. 
1881, 8  R  (U.L.)  127,  and  City  ofOtatgrno 
Bank  y.  ParhhurH,  1880,  7  R.  749.  In 
the  first  of  these  case,  the  trust-estate 
was  held  to  be  oonstnictively  severed, 
and  only  one  of  the  severed  parts  was 
applicable  to  the  trustees*  relief.  In  the 
second  case,  the  consent  of  a  beneficiary 
to  the  investment  of  the  tmst-funds  in 


bank  stock  was  held  not  to  imply  an  obli- 
gation to  indemnify  the  trustee  against 
liability  for  caUs, 

5  Brownlie  v.  Brawnlie*8  TVa.,  1879,  6 
R.  1233. 

>  SUedman  v.  CUy  of  Glatgow  BmJt^ 
1879,  7  R.  Ill ;  BUTscAtie,  7  R  68  ; 
CarmtchaeTs  case,  7  R  118 ;  Wriyht't 
Exr%,  V.  City  of  Glasgow  Bant^  1880,  7 
R627. 
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OHAP.  Lxxn. 


CHAPTER  LXXII. 

OF  ACTIONS  BY  BENEFICIARIES,  AND  DEFENCES 

THEEETO.i 

2618.  I.  TiTLS  TO  Sue  akd  to  Dischabob. — It  seems  to  be  Uanied 
sufficient,  in  point  of  title,  that  the  pursuer  of  an  action  against  ^Z'^t 
trastees  for  the  vindication  of  a  beneficiary  interest  should  be 
rationally  capable  of  conducting  a  suit,  although  to  certain  effects 
subject  to  civil  disability.  Accordingly,  it  has  been  laid  down  by 
our  institutional  writers,  and  confirmed  by  decisions,  that  a  married 
woman  may  sue  for  the  enforcement  of  the  stipulations  in  her 
favour  contained  in  her  marriage-contract,  without  the  concurrence 
of  her  husband,  especially  if  the  husband  refuses  his  consent.^  In 
Blair  v.  Bums,^  which  was  an  action  by  a  married  woman  in  her 
own  name  against  the  creditors  of  her  ancestor  for  count  and 
reckoning  in  relation  to  her  succession,  it  was  objected  that  she 
had  no  title  to  sue,  as  her  husband  declined  to  lend  his  instance  to 
the  action.  The  Court  appointed  a  curator  ad  litefii,  and  found 
that  she  was  entitled,  with  his  concurrence,  to  insist  in  the  action 
to  the  effect  of  recovering  the  subject  of  the  inheritance,  or  its 
mrrogatum.  In  Graham  v.  Stewart,^  which  is  a  more  direct 
authority  on  the  point,  a  married  lady,  living  in  family  with  her 
husband,  was  held  entitled  to  sue  the  trustees  of  her  mother's 
settlement  in  her  own  name  for  dam^e  resulting  from  the  fault 
of  their  professional  advisers  in  investing  the  trust-funds  upon 
insufficient  security.  In  other  cases  married  ladies  have  been  held 
entitled  to  sue  for  their  provisions  with  a  curator  ad  litem,  where 
the  trustees  at  whose  instance  execution  ought  to  pass  declined  to 
interfere.^  There  can  be  no  doubt  that  the  administrative  jurisdic- 
tion of  the  Court  may  be  put  in  motion  by  a  married  woman 
presenting  an  application  in  her  own   name  in  relation  to  her 


^  On  the  suljeot  of  jurisdiotioii,  refer- 
ence IB  made  to  Chapter  II.,  Section  VII. 

*  ErBk.  1,  6,  21  ;  ManhaU  v.  ManhaU, 
1623,  M.  6086  ;  Socket  v.  Gordon,  1678, 
M.  6089  ;  Byer$  v.  Hu8baneP$  Cra.,  1708, 
M.  6045  ;  Seott  ▼.  PaUm,  1703.  M.  6050  ; 
Maophermm  v.  MaekkUoih^  1778,  M.  6052. 

*  Blair  ▼.  Bwm$,  17  Dee.  1829,  8  Sh. 
264. 


^  Graham  t.  I^euwrt,  4  March  1881,  9 
Sh.  548. 

»  WishaH  V.  WishaH,  7  D.  125,  12 
May  1837,  2  S.  ft  M<L.  564 ;  Smith  v. 
Smith,  11  Jan.  1866,  4  Maoph.  279.  On 
the  other  hand,  the  discharge  of  a  mar- 
ried woman,  granted  stante  matrimonio, 
wiU  not  exonerate  the  trustees  if  the 
money  were  paid  to  the  hnsband, — Mayne 
V.  M*Keand,  4  Jnne  1885,  18  Sh.  870. 
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CHAP.  Lxxn.  separate  estate,  which  now,  under  the  Married  Women's  Property 
Act,  1881,  includes  all  estate  not  settled  by  contract  of  marriage.^ 
Minon  ud  2619.  The  curator  or  administrator-in-law  of  a  minor  is,  in  right 

curm  n,  ^^  j^.^  office,  entitled  to  concur  with  the  minor  in  all  actions  neces- 
sary for  the  protection  of  the  interests  of  his  ward  ;  and  the  same 
power  belongs  to  the  tutor  or  other  guardian  of  a  pupil  or  insane 
person  suing  in  his  own  name.^  But  whether  a  guardian  or 
administrator-in-law  be  entitled  to  insist  for  payment  of  his  ward's 
share  of  a  trust  succession,  is  a  question  which  does  not  wholly 
depend  on  the  authority  of  the  guardian,  but  partly  on  the  inten- 
tion of  the  truster.  If  the  powers  of  the  legal  guardian  in  relation 
to  the  trust-estate  are  not  excluded  (as  they  may  be,  either  by 
appointing  the  trustees  curators  of  the  succession,  or  by  directing 
them  to  hold  the  estate  until  the  majority  or  marriage  of  the  bene- 
ficiaries), it  would  seem  that  the  trustees  may  with  propriety  pay 
over  the  share  of  a  minor  beneficiary  to  the  curator  or  admini- 
strator-at-law,  provided  his  circumstances  are  such  as  to  leave  no 
doubt  as  to  his  responsibility,  or  that  the  responsibility  is  guaranteed 
by  a  cautioner.  Trustees  paying  to  a  curator  who  has  not  found 
caution  for  the  discharge  of  the  duties  of  his  office  incur  a  per- 
sonal responsibility  in  the  event  of  the  fund  being  lost.*  It  may 
be  doubted  whether  tlie  tnistees  would  not  be  entitled  to  require 
additional  security  before  paying  over  to  a  curator  any  funds  con- 
siderably in  excess  of  the  amount  for  which  caution  was  found  at 
his  appointment. 
Dumbreek  y.  2C20.  In  Dumbreck  v.  Stevenson,'^  the  House  of  Lords,  recognis- 

steoenmm,  j^^g  ^j^^  authority  of  the  older  cases,  held  that  trustees  were 
justified  in  paying  over  a  minor's  share  of  succession  to  his  father, 
as  administrator-at  law,  upon  the  security  of  two  responsible 
cautioners.  Lord  Campbell  expressed  an  opinion,  that  although 
the  poverty  of  the  father  might  not  be  a  sufficient  reason  for 
refusing  payment  or  requiring  caution  as  a  condition  of  payment, 
yet,  where  there  was  insolvency  or  embarrassment  of  circumstances, 
the  trustees  would  not  be  justified  in  making  payment  to  the  father 
without  security.* 
Trustees  vested  2621.  Where  by  the  terms  of  a  trust-deed  a  discretionary 
Uona^^power  P^^er  was  given  to  trustees  of  applying  trust  money  for  the  main- 

1  Primro$e  Fetr.,   9  March  1850,  12  WUkie  v.  Z.  oflkdeid,  1688,  M.  16,311 ; 

D.  917.  Orahcmi  v.  Duff,  1794,  M.  16,883.     See 

^  See  the   Bubject  treated  in  Fraser  Lord  Justioe-Clerk  Inglis'  obeeryatioiDS  in 

on  Parent  and  Child,  164-8.  Jiobertson  Petr.,  12  July  1865,  3  Macph. 

>  Donaldion  v.  Kennedy,  1 8  June  1833,  1077. 

11  Sh.  740.  "  4  Biaoq.  87 ;  Chvan  v.  Richardscm^ 

*  Dumbreck    v.    SUventorif    11    Feb.  1638,  M.  16,263. 
1861,  4  Maoq.  86,  affirming  19  D.  452 ; 
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tenance  or  benefit  of  a  person  under  curatory,  who  was  alieady  qhap.  Lxxn. 
sufficiently  provided  for,  it  was  held  that  the  trustees  were  entitled  are  not  bound 
to  retain  the  money  as  a  guarantee  fund,  and  they  were  accordingly  SvoS^^nh^ 
assoilzied  from  the  conclusions  of  an  action  for  payment  at  the^^^™*^'* 
instance  of  the  curator.^    A  deaf  and  dumb  person,  being  sui  juris, 
is,  like  any  other  beneficiary,  entitled  to  require  trustees  holding 
property  for  his  behoof  to  denude  on  the  arrival  of  the  period  of 
distribution.* 

2622.  The  leading  cases  as  to  the  title  of  creditors  of  a  truster  in  what  casea 
to  call  trustees  to  account  are  the  case  of  the  Bon- Accord  Marine  ^^^q  to  J^^^ 
Insurance  Company,^  where,  in  an  action  of  accounting  against  the  JJJJJ^  ^ 
trustees  of  an  insolvent  testamentary  estate,  the  title  was  sustained, 
and  the  case  of  BeresforcPs  Trustees,^  in  which  creditors  under  a 
postponed  bond  and  disposition  in  security  were  held  to  have  no 
title  to  sue  the  trustees  under  a  voluntary  settlement  taking  effect 
in  the  lifetime  of  the  truster.  In  the  latter  case  the  case  of  the 
Btm-Accord  Company  was  thus  distinguished :  "  The  creditors  were 
creditors  of  the  deceased  suing  his  trustees,  who  were  his  executors  ; 
and  probably  no  objection  was  taken  to  the  pursuers'  title  for  the 
best  of  reasons,  that  the  creditors  were  suing  the  executors  on  their 
legal  obligation  to  make  the  deceased's  estate  forthcoming  to  his 
creditors.  But  the  trustees  under  this  deed  are  merely  admini- 
strators appointed  by  living  people  for  their  own  convenience ; 
they  are  accountable  to  them  only,  suid  have  no  duty  to  their 
creditors  directly  at  all."  ^  On  the  question  whether  beneficiaries 
have  a  direct  action  against  an  agent  or  factor  to  a  trust,  reference 
is  made  to  Lord  Herschell's  opinion  in  a  leading  case.®  Creditors 
entering  appearance  in  a  multiplepoinding  as  claimants  of  a  riding 
interest  in  their  debtor's  trust-money,  are  entitled  to  have  decree 
of  preference  pronounced  in  their  own  names,  notwithstanding  that 
the  trustee  of  their  interest  has  been  made  a  party  to  the  process.^ 
A  claimant  in  an  action  of  distribution,  who  has  been  found  entitled  Mandatories, 
to  a  share  of  the  fund  in  medio,  may  insist  in  the  action  without  a 
mandatory,  notwithstanding  his  absence  from  the  country,  if  the 
share  of  the  fund  to  which  he  has  been  foimd  entitled  be  sufficient 


1  MfmcrUffy,  Uiher,  16  Nov.  1851,  24 
D.  49. 

*  Craigie  v.  Gordon,  17  Jane  1887,  15 
Sh.  1157.  And  see  Kirkpatriek  Petr.,  8 
June  1858, 15  D.  784. 

'  Bon- Accord  Marine  Inmrance  Co,  v. 
Soutet^i  Trs.,  1850,  12  D.  1010,  13  D. 
295. 

*  iMOtu^  Tn.  V.  Beruford'%  Tr» ,  1892, 
19  B.  948. 


B  19  R.  944,  per  Lord  President 
Robertson. 

^  Roe  y.  Meek,  8  Aug.  1889,  16  R. 
(H.L.)  31 ;  see  pp.  82-3.  Compare  WaU 
V.  Roger'9  Tn.,  1890,  17  R.  1201. 

^  Mwfariane  v.  Oranttoun,  12  Dec 
1833,  2  Sh.  578 ;  StaUUon  v.  8tainton*i 
Trs.,  25  Jftn.  1850,  12  D.  572,  as  to  the 
rights  of  a  manriage-contraot  creditor. 
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Next  of  kin, 


OHAP.  Lxxu.  to  secure  the  contingent  expenses.^  It  has  been  decided  that  next 
of  kin  of  a  deceased  person  have  a  title  to  sue  an  executor-dative 
without  being  confirmed  ad  omissa?  and  that  the  fiars  under  an 
irrevocable  trust,  where  the  granter  has  divested  himself  of  every- 
thing except  his  liferent,  are  entitled  to  call  the  trustees  to  account 
for  their  intromissions.^ 
Form  of  action  2623.  II.  FoRM  OF  ACTION. — Next,  88  to  the  kind  of  action  by 
tionsoTnghr^  means  of  which  the  beneficiary  may  establish  his  claim.  In  the 
practice  of  the  Court  of  Session  no  distinction  is  taken  between  a 
suit  of  probate  and  a  suit  for  determining  the  construction  of  a 
wilL  The  confirmation  of  an  executor  determines  nothing  except 
the  title  to  administer  the  estate  of  the  deceased  person,  and  in  an 
action  of  declarator  or  multiplepoinding  brought  for  the  determina- 
tion of  the  rights  of  claimants,  the  Court  determine,  first  and 
separately,  what  are  the  instruments  constituting  the  will ;  and, 
secondly,  what  is  the  true  meaning  and  construction  of  these 
instruments  with  reference  to  the  claims  of  the  competing  parties. 
The  cases  cited  in  Chapters  XIV.  and  XXI.  establish  this  course 
of  practice.  On  the  subject  of  extrinsic  evidence  in  aid  of  the 
interpretation  of  wills  reference  is  made  to  Chapter  XX. 

2624.  It  is  the  settled  practice  of  the  Court  not  to  dispose  of  a 
question  of  beneficiary  right  under  a  summary  application,  e.g.,  for 
the  appointment  of  a  factor.^  But  an  agent  employed  to  uplift  a 
specific  fund  may  be  compelled,  by  summary  petition  in  the  Inferior 
Courts,  to  make  delivery  of  the  proceeds  to  his  constituent.^  A 
Muitipiepoind-  multiplcpoinding  is  the  most  appropriate  form  of  action  for  trying 
any  question  resolving  into  a  competition  for  funds  in  the  hands  of 
trustees.^  If  the  question  is  in  substance  one  between  the  trustee 
and  the  beneficiary,  raising  an  issue  either  as  to  the  constitution  of 
the  trust  or  of  the  right  claimed,^  or  as  to  the  existence  of  free 
estate,^  or  of  personal  liability  on  the  part  of  the  trustee,^  an  action 


mg 


1  Bulk  V.  Patidlo,  8  Mar.  1865,  17  D. 
568. 

s  Smith  T.  Smith,  1880,  7  R.  1018. 

s  Morriaon  v.  AUan,  1886, 18  R.  1156. 

^  Harvey  v.  Laey,  7  July  1836,  14  Sh. 
1112. 

B  Oraham  v.  Lang,  20  Feb.  1850,  12 
D.  754. 

*  See  Union  Bank  v.  Fergtttony  19  Feb, 
1857,  19  D.  482.  Sed  qwert.  Whether 
such  a  form  of  action  is  impropriate  for 
the  trial  of  a  question  as  to  the  heritable 
or  moveable  quality  of  estate,  in  a  ques- 
Uon  between  the  beneficnaiy's  heirs  and 
exeoators ! — Oreat  North  ofSeotland  Bail- 


way  Co»  V.  OauUL,  8  July  186S,  1  Maoph. 
1058. 

7  MiddUton  v.  MUchtU,  21  Dec  1843. 
6  D.  816  ;  Moncri^  y.  Betkune,  1  Jane 
1844,  6  D.  1100  ;  Cfrokat  ▼.  Lord  Pait^ 
mure,  8  June  1858,  15  D.  737;  Lord 
Gray  v.  Patenon,  1  Dec  1854,  17  D. 
117. 

«  Frierv,  WettemB<Mk,ii^;Nimmo 
▼.  Jfurmy,  14  May  1863, 1  Mw^  791. 

'  For  example,  questiona  as  to  the 
exeroifie  of  a  discretionary  power  cannot 
be  raised  in  the  form  of  a  multiplepoind- 
ing,— Oregonon  v.  Maedowdd,  14  Fefat 
1842, 4  D.  67a  See  Oarmiekad  Y.Todd, 
2  Mar.  1858, 15  D.  478. 
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of  multiplepoinding  at  the  instance  of  the  beneficiary  would  seem  ohap.  Lxxn. 
to  be  incompetent,  as  in  these  cases  there  is,  properly  speaking,  no 
doable  distress.    But  where  an  action  of  multiplepoinding  and 
exoneration  is  raised  by  trustees  or  executors,  it  is  not  necessary 
that  there  should  be  double  distress  in  the  technical  sense.     It  is 
enough  that  claims  are  intimated  which  they  are  not  in  safety  to 
recognise,  and  which  render  it  necessary  that  the  estate  should  be 
distributed  under  the  authority  of  the  Court,  and  with  the  added 
safeguard  of  a  judicial  discharge.     It  is  unnecessary  to  cite  autho- 
rities on  a  matter  of  practice  so  well  understood  and  recognised ; 
but  it  is  proper  to  add  that  the  abuse  of  this  privilege  of  trustees 
is  kept  in  check  by  the  exercise  of  the  Court's  discretionary  power 
of  granting  or  refusing  expenses.    Where  it  appeared  that  there 
was  no  competition,  the  whole  estate  being  indisputably  destined  to 
one  party,  a  multiplepoinding  was  held  to  be  incompetent,^  and  the 
same  decision  was  given  where  a  possible  competitor  had  assented 
in  writing  to  the  fund  being  paid  to  the  true  beneficiary.^    In  cases 
where  the  beneficiary  is  unable  to  grant  a  discharge,  the  Trusts 
Acts  enable  the  trustee  to  obtain  a  discharge  under  a  summary 
application  to  the  Lord  Ordinary.^    There  are  cases  where  it  may 
be  the  duty  of  trustees  to  lodge  a  claim  in  a  multiplepoinding  for 
authority  to  retain  the  trust-fund,  if  they  are  advised  that  under  the 
testamentary  instruments  it  is  not  immediately  distributable.^    A 
question  of  right  between  beneficiaries  and  trustees  is  in  general 
most  conveniently  raised   by  a  declarator  of  trust.     Count  and  Count  and 
reckoning  is  the  appropriate  form  where  the  trustee  denies  the  '^  ^'*^°*' 
existence  of  available  funds ;  ^  and  questions  of  liability  may  be 
tried  either  in  an  action  of  count  and  reckoning,  or  under   a 
petitory  action  concluding  for  damages,  or  for  payment  if  the  claim  DamAges. 
is  for  a  legacy  or  liquid  obligation.®    The  Court  will  not  entertain 
an  action  to  determine  a  future  and  contingent  right,^  or  to  try  by 
anticipation  the  validity  of  an  attempted  exercise  of  a  power  of  dis- 
posal^   It  has  been  said  that  the  denial  of  the  beneficiary's  right 
by  the  parties  in  possession  of  the  property  gives  the  beneficiary  a 


^  CcmpbfU  V.  Grant,  1870,  8  Macph. 
988. 

«  CowndTt  2V«.  v.  ChaUcy  1878,  6  R. 
735. 

'  30  and  31  Vict.,  cap.  97,  §  9. 

«  Maedonald  v.  ffaU,  1892,  19  R.  667. 

'  Frier  V.  We$tem  Bank,  19  Feb.  1855, 
18  D.  272. 

'  BoberUon  v.  Maekemie,  14  June 
1854,  26  Jar.  498.  See  Carron  Co.  v. 
SiaitUon,  27  Jan.  and  27  June  1857,  19 
D.  818,  982 ;  ffome  v.  Mackenzie,  10  July 


1845,  7  D.  1010;  and  cases  cited  in 
Chapters  LXII.  and  LXIV.  (Admini- 
stration :  Liability).  If  the  action  is 
against  a  cautioner  of  the  trustee,  negli- 
gence on  the  part  of  co-trustees  or  gom- 
missioners  is  not  a  relevant  defence, — 
Biggar  v.  Wright,  19  Not.  1846, 9  D.  78. 

7  Baillie  ▼.  SeUm,  16  Dec.  1853,  16  D. 
216 ;  Ferric  v.  Ferric,  23  Feb.  1849,  11 
D.  704. 

^  Ha/rve^  v.  Haroe^t  Tn,,  28  June 
1860,  22  D.  1310. 
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Remedy  in  the 
event  of  a  trus- 
tee refusing  to 
inrest 


Constitution 
of  claims. 


Source  of  the 
beneficiary's 
preventive 
rights. 


Examples  of 
interdict 
against  abuM 
of  powers. 


title  to  have  that  right  declared ;  ^  but  this  seems  to  be  too  strongly 
stated  :  it  is  only  when  something  is  done  or  threatened  that  may 
interfere  with  his  contingent  interest,  that  the  beneficiary  is  entitled 
to  ask  the  Court  to  take  cognisance  of  it 

2625.  The  trustee  of  a  continuing  trust  may,  of  course,  be 
ordained  to  invest  money  in  terms  of  the  settlement ;  ^  but  as  such 
a  decree  cannot  be  enforced  specifically  by  diligence,  the  benefi- 
ciaries' remedy  in  case  of  refusal  is  by  an  application  to  the  Court 
for  the  removal  of  the  trustee  and  the  appointment  of  a  judicial 
factor.  Questions  as  to  the  liability  of  the  parties  to  marriage- 
contracts,  eg.,  under  an  obligation  to  invest,  are  sometimes  raised  by 
means  of  a  charge  given  upon  the  clause  of  registration.  But  the 
Court  will  not  encourage  resort  to  such  a  summary  mode  of  redress 
where  there  is  any  bona  fide  question,  whether  of  law  or  of  fact,  in 
the  case.' 

A  legatee  or  beneficiary  is  entitled  to  constitute  his  claim 
against  the  estate  by  decree,  although  there  may  be  a  deficiency  of 
free  funds,  or  that  the  title  is  under  challenge.* 

2626.  The  right  of  the  party  beneficially  interested  in  a  trust- 
estate  to  restrain  the  exercise  of  a  power  by  interdict  is  a  necessary 
incident  of  the  proprietary  right  which,  as  we  have  seen,  belongs 
to  the  beneficiary  under  a  trust-disposition.  This  right,  however, 
cannot  be  exercised  except  by  the  authority  of  the  Court 
Accordingly,  the  remedy  is  by  interdict,  and  not  by  inhibition.^ 
The  first  reported  case  of  the  kind  is  that  of  NiAet  v.  Grrahame? 
where  a  proprietor,  having  granted  a  trust-disposition  of  his  estate 
for  behoof  of  creditors,  and  having  afterwards,  on  the  all^ation 
that  the  deed  had  been  impetrated  by  force  and  fear,  recalled  the 
trust,  and  granted  a  new  disposition  with  powers  of  sale  to  another 
trustee,  who  took  infeftment, — ^the  Courts  pending  the  discussion  of 
the  question  b&  to  the  validity  of  the  second  trust,  granted  interdict 
against  the  trustee  exposing  the  property  to  sale.  In  a  subsequent 
case,^  where  the  Court,  on  a  consideration  of  the  merits  of  the 
application,  refused  to  interdict  a  trustee  from  the  execution  of  the 
power  of  8€de,  and  the  case  was  taken  by  appeal  to  the  House  of 
Lords,  the  Court,  in  the  exercise  of  its  powers  of  interim  regulation 


^  Mackenzie  v.  Ha'nhury^  1  July  1846, 
8  D.  964  ;  and  see  Provan  v.  Provon,  14 
June  1840,  2  D.  298. 

3  Formfth  v.  KUgour,  13  Deo.  1854,  17 
D.  207. 

*  See  Muir  v.  Maekersy,  21  Deo.  1858, 
16  D.  289. 

*  BazeU  and  Oo.  ▼.  Jleugk'i  Tr$,,  29 


Nov.  1826,  5  Sh.  50,  N.E,  47  ;  Mure  v. 
CfUmour,  28  May  1851,  13  D.  986. 

B  £.  cfLauderdtde  v.  B.  Fife^  9  Man^ 
1830,  8  Sh.  675  ;  JIamUUm  y.  ffendermm, 
20  May  1857, 19  D.  745. 

•  Nitbet  ▼.  Grahame,  9  Feb.  1822,  1 
Sh.  807,  N.E.  285. 

7  /nnet  ▼.  /nnes,  18  Dea  1828,  7  Sh. 
206. 
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pending  appeal,^  passed  a  new  bill  of  suspension  and  interdict  ohap.  Lxzn. 
pending  the  appeal.  In  another  csL&e,  where  trustees  vested  with 
a  power  of  sale  for  the  payment  of  debts  had  sold  a  portion  of  the 
estate,  realising  a  sum  which  was  prima  facie  sufficient  for  pay- 
ment of  the  trust  debts,  interdict  was  granted  against  the  sale  of 
the  remainder  of  the  property  until  the  trustees  had  rendered  a 
proper  account  of  their  intromissions.^  So  also  interdict  has  been 
granted  to  prevent  a  sale  by  an  heritable  creditor  at  an  insufficient 
upset  price,  to  the  injury  of  a  postponed  creditor.* 

2627.  In  another  class  of  cases  interdict  has  been  granted  interdict 
against  the  contemplated  acts  of  parliamentary  trustees  in  excess  Jf^wera  bj^ 
of  the  powers  conferred  on  them  by  Statute,*  among  which  may  ^^^^  *">«- 
be  included  the  cases  where  trustees  have  been  interdicted  from 
applying  the  trust-funds  towards  the  expense  of  applying  to  Par- 
liament for  an  extension  of  their  powers.^    In  Saivers  v.  Mon- 

teith?  a  note  of  suspension  and  interdict  at  the  instance  of  a  bene- 
ficiary holding  a  contingent  interest  in  a  trust-estate  against  an 
intended  payment  to  another  beneficiary,  which  was  alleged  to  be 
in  breach  of  trust,  was  refused  on  the  ground  that  the  trust-funds 
remaining  in  the  hands  of  the  trustees  were  sufficient  to  secure 
the  interest  of  the  applicant  However,  it  cannot  be  doubted 
that,  if  a  sufficient  case  for  judicial  interference  were  shown, 
a  beneficiary  might  protect  his  interest  by  interdict  against 
ultroneous  payments  on  the  part  of  the  trustees. 

2628.  Interdict  is  also  a  competent  remedy  in  prevention  of  interdict 
the  abuse  of  the  trustees'  ordinary  powers  of  administration ;  £U3  Sf^Minary^* 
examples  of  which  we  may  refer  to  the  cases  where  trustees  have  p®*'®"- 
been  interdicted  from  taking  infeftment  in  defraud  of  the  rights 

of   preferable  creditors;^    from   accepting   the   resignation  of  a 
co-trustee  in  opposition  to  the  wishes  of  the  beneficiaries ;  ^  and     " 
from  carrying  on  proceedings  before  foreign  courts  of  law  to  the 
injury  of  the  estate.^ 

^  Innu  V.  Inne»^  18  June  1829,  7  Sh.  Andrews,  2  ^fac.  &  G.  225  ;  this  subjeot 

762.  18  disciiBBed  in  Chapter  LXV.,  Section 

^  Pender  v.  Ferguwn,  17  Nov.  1831,  II.     But  the  Court  wiU  not  restrain  the 

10  Sh.  19.  truatees  from  proceeding  with  a  biU  before 

'  Kerr  v.    M' Arthur* t  Trt.,  23  Dec.  Parliament  at  their  own  risk,— ^nstru^A^r 

1848,  11  D.  801.  V.  East  of  Fife  Railway  Co,,  19  April  1852, 

«  Menziet  ▼.  Ihtff,  80  June  1827,  5  Sh.  1  Macq.  98. 

884,  N.E.  821 ;   Todd  v.  Clyde's  Trs,,  ^  Sawers  v.  AtwUeith,  29  Nov.  1861, 

29  Nov.  1843,  6  D.  108  ;  TuUis  v.  Mags.  24  D.  101. 

ofBdinbwghy  18  Dec.  1847,  10  D.  261  ;  ^  TatnaU  v.  Meid,  2  Feb.  1827,  5  Sh. 

Taylor  v.  Commrs.  of  Poliee  for  KUmar-  277,  N.E.  258. 

noek,  5  Feb.  1858,  20  D.  501.  •  Reid  v.  MaaweU,  6  Feb.  1852,  14  D. 

B  MadtirUosh*s  Trs.  v.  Mackintosh,  80  449. 

June  1852,  14  D.  928  ;  Brown  v.  Adam,  *  Young  ▼.  Barclay,  27  May  1846,  8 

19  Feb.  1848,  10  D.  744;  AtL-Oen.  v.  D.  774;  BrMsh  Linen  Co,  v.  Marqmsof 
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will  on  extrin- 
sic grounds. 


Error  in 


2529.  An  executor  qtui  next  of  kin,  who  may  be  regarded  as 
combining  the  characters  of  trustee  and  beneficiary,  has  obviously 
the  right  of  calling  his  co-executors  to  account  for  their  intromis- 
sions. He  has  also  a  direct  right  of  action  against  the  debtors  to 
the  executry  estate  for  his  share  of  the  assets.^  Assumed  trustees, 
although  not  personally  responsible  for  the  intromissions  of  their 
predecessors  in  the  trust,  are  liable  as  trustees  to  render  accounts 
embracing  the  management  of  their  predecessors  as  well  as  their 
own,^  and  are  not  entitled  to  a  discharge  until  they  have  called 
their  predecessors  to  account.' 

2630.  Where  trust-estate  has  been  fraudulently  sold  by  a  trus- 
tee, the  beneficiary  is  entitled  to  set  aside  the  transaction,  and  to 
recover  the  specific  estate  from  the  purchaser,  if  the  purchaser 
knew  of  the  fraud,  or  had  the  means  of  knowing  from  the  titles  of 
the  subject  that  the  trustee  had  not  power  to  selL^ 

2631.  The  subject  of  the  reduction  of  wills  on  extrinsic  grounds 
is  too  large  a  question  to  be  treated  in  a  chapter  which  deals  with 
forms  of  action.  Beference  is  made  to  a  previous  chapter  on  the 
subject  of  insanity  as  affecting  testamentary  capacity.^  The  title 
to  sue  a  reduction  on  extrinsic  grounds  is  commensurate  with 
the  interest  of  the  party,  and  where  a  pursuer  set  forth  a  title  as 
next  of  kin  and  also  as  beneficiary  under  a  lost  deed,  the  first  title 
was  held  sufficient,  and  he  was  not  i*equired  in  limine  to  prove  the 
tenor  of  the  deed  founded  on.®  So  where  a  pursuer  set  forth  as 
his  title  that  he  was  trustee  and  also  beneficiaiy  under  a  different 
will,  the  latter  title  was  sustained,  reserving  the  question  of  his  title 
to  sue  as  one  of  a  body  of  trustees.^  In  the  only  case  that  has 
been  found  of  an  attempted  reduction  of  a  will  on  the  ground  of 
error  in  essentialibuSy  the  averment  that  the  testator  "did  not 
understand  that  the  effect  (of  the  will)  would  be  intestacy,  and 
that  all  her  directions  for  the  disposal  of  her  estate  would  be 
recalled,"  was  held  to  be  irrelevant  and  insufficient  to  entitle  the 
pursuer  to  an  issue, — Lord  Moncreiff  distinguishing  this  from  a  case 
where  proof  should  be  offered  that  a  solicitor  had  misunderstood 
his  instructions,  and  had  procured  the  signature  of  a  testator  to  a 
will  which  the  testator  had  not  authorised.® 


Breadalhane,  24  De&  1836,  15  Sh.  356 ; 
DaiosorCt  Trt,  v.  Madeom,  4  Feb.  1860, 
22  D.  686 ;  C7amm  Co,  v.  Siainton,  27 
Jan.  1857,  19  D.  818;  M'OubHn  v. 
Veaning,  3  Dec.  1859,  22  D.  164 ;  and 
see  Chapter  II.,  Section  VII. 

^  See  the  oasee  dted,  Chapter  LI., 
Section  IV. 

>  SimtMrvilTB  Tn,  v.  Wemets,  8  Dec 
1864, 17  D.  151. 


*  Nieol  V.  WU9<m,  10  June  1856,  18 
D.  1000. 

*  MacgwDon  v.  RM,  29  March  1864, 
2  Macph.  943,  see  Chapter  LV.,  Sec- 
tion III.  (PuichaeeB  by  Trustees). 

»  Vol.  i.  pp.  263-8. 

«  OUehrist  ▼.  Moriaon,  1891,  18  R. 
600. 

7  Ihtnean  v.  Dunean,  1892,  20  D.  201. 

^  Yeaiman  v.  Prwstor,  1877,  5  R.  179, 
181. 
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2532.  The  reports  record  a  large  number  of  cases  in  which  pre-  ohap.  lxxh. 
judicial  questions  have  been  raised  in  actions  between  trustees, 
legatees,  and  next  of  kin,  for  reducing  agreements  relating  to  rights 
of  succession.  It  is  not  necessary  for  the  purposes  of  this  chapter 
to  refer  to  these  in  detail.  A  list  of  the  more  recent  cases  which 
have  been  found  is  subjoined.^ 

2633.  III.  Defences  to  Actions  upon  Rights  of  Succession. —  Division  of  the 
Let  us  now  consider  the  difTerent  defences  which  may  be  stated  ^^  ^^^ 
by  trustees  in  answer  to  a  claim  against  the  trust.^  The  most 
frequent  grounds  of  defence  are — (1)  that  there  never  was  any 
available  trust-fund  for  division ;  (2)  that  the  fund  has  been  lost 
without  fault  on  the  part  of  the  trustees ;  (3)  that  the  provision  heus 
been  paid  to  some  other  person  supposed  to  be  the  party  in  right 
of  it;  and  (4)  that  the  estate  has  been  wound  up,  and  that  all 
claims  upon  it  are  extinguished  by  prescription  or  lapse  of  time. 
The  first  of  these  defences  raises  an  issue  of  accounting  depending 
upon  matters  of  fact;  the  second  raises  the  issue  of  personal  liability, 
which  is  elsewhere  discussed.  The  defence  of  bona  fide  payment 
to  a  person  not  entitled  to  the  subject  or  fund  and  that  of  mora 
remain  to  be  considered. 

2534.  The  defence  of  bona  fides  assumes  that  the  payment  was  Bonajide  pay- 
made  to  a  person  erroneously  supposed  to  be  the  creditor.  The  ™^° ' 
liability  of  trustees  to  pay  to  the  real  creditor  is  determined  by  the 
principle  that,  on  the  one  hand,  error  in  law  is  net  admitted  as  an 
excuse^  while,  on  the  other  hand,  a  bona  fide  payment  made  to  a 
person  supposed  to  be  in  fact  the  creditor  is  excusable  if  the 
debtor  had  not  the  means  of  discovering  the  error.  For  example, 
payment  to  a  party  confirmed  as  nearest  of  kin,  but  who  in  point 
of  fact  was  not  the  nearest  of  kin,  has  been  sustained  in  respect  of 
the  evidence  afforded  by  the  title  of  confirmation.^  And,  on  the 
same  principle,  a  purchaser  at  a  judicial  sale  has  been  held  justified 
in  paying  the  price  to  creditor  ranked  preferably  to  the  claimant, 
under  error  in  fact.^    But  payment  to  a  widow,  unconfirmed,  of 

^  Johntlon  V.  ChodUtf  1868,  6  Maoph.  agaiiust  trusteea,  that  aU  parties  are  not 

1067  ;  DemptUr  v.  Bae,  1873,  11  Macph.  called,    is    generally    tinsQcoessful,    and 

848  ;  Kippen  v.  Kippen*s  Trs.,  1874, 1  R.  necesfMurily  so  where  the  ground  of  action 

1171;  Criehton  v.  Criehion^t  Trt.,  1874,  is  breach  of  troat,— OoMik^y  v.  QUmoui't 

1  B.  688 ;  M*Lawrm  v.  Staffifrd,  1875,  2Vs.,  1890,  17  R.  697 ;  Pear$m  {Horn- 

8  R  265 ;  Botutead  v.  Gardner,  1879,  Um*s  Factor)  v.  I£ouHon*t  7V«.,  1868,  6 

7  R.  189  ;   Gray  v.  Binny,  1879,  7  R.  Macph.  286. 

882 ;  Froder  v.  M*Leay,  1882,  9  R.  1036 ;  *  Stewart  v.  Earl  of  Orkney,  1718,  M. 

Buehner  v.   Jopp'$   Tn.,   1887,   14   R.  1796  ;  Paterton  v.  Patersons  Bxrt.,  1626, 

1006 ;  Spenee  ▼.  Boyd,  1888,  15  R.  876 ;  M.  1786 ;  77tom9<m  v.  Mowbray,  1676,  M. 

OoOie  y.  Pyper,  ISn,  16  ^  i20 ;  Memies  1791.    But  aee  ffowe$  v.  Ooodlet  CampbeU, 

V.  MenzUi,  17  Maidi  1898,  20  R.  (H.L.)  1758,  M.  1799. 
108.  «  Mackie  v.  Dunbar,  1628,  M.  1788. 

*  The    defence    in    penonal    actionB 
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error  in  fact. 


OHAF.  Lxzn.  her  legal  provisions,  is  not  a  sufficient  defence  to  an  action  at  the 
instance  of  executors ;  and  conversely,  if  a  trustee  apply  the  rents 
of  an  estate  forming  heritable  succession  in  payment  of  the  claims 
of  creditors,  instead  of  selling  a  portion  of  the  lands,  he  is  liable 
in  an  action  at  the  instance  of  the  widow  for  the  value  of  her 
terce,  reserving  his  right  of  relief  against  the  heir.^  On  the  same 
principle,  whei*e  trustees  had  paid  a  portion  of  the  sum  due  under 
a  moveable  bond  to  the  creditor's  widow,  believing  this  to  be 
moveable  as  to  succession  (although  by  the  Statute  1661,  cap.  32, 
such  bonds  remain  heritable  as  to  the  interests  of  husband  and 
wife),  the  husband's  representative,  suing  nearly  forty  years  after 
the  succession  opened,  was  held  entitled  to  repetition.^ 

Payment  under  2636.  The  principle  that  reasonable  evidence  on  a  matter  of 
fact  is  sufficient  to  protect  trustees  against  a  claim  for  repetition 
is  illustrated  by  the  case  of  Bruce  v.  Bobson?  where  trustees  of  a 
settlement,  under  which  the  truster's  son  had  right  to  a  share  of 
the  succession,  paid  a  debt  of  £100  due  by  the  son  out  of  the 
funds  supposed  to  belong  to  him  in  virtue  of  the  settlement.  The 
son  had  disappeared  four  months  before  the  truster's  death,  and 
was  not  again  heard  of.  Twelve  years  after,  an  action  was  raised 
by  the  truster's  next  of  kin,  as  resulting  beneficiaries,  in  which 
it  was  agreed  by  all  the  claimants  that  the  distribution  should 
take  place  on  the  footing  that  the  truster's  son  had  predeceased 
him;  and  in  the  accounting  the  next  of  kin  claimed  repayment 
of  the  sum  of  £100,  on  the  grouud  that  the  succession  had 
never  vested  in  the  son.  But  the  Court  were  unanimously  of 
opinion  that,  as  the  debt  was  paid  before  the  presumption  for 
life  had  been  overcome,  the  trustees  were  entitled  to  take  credit 
for  the  payment. 

2636.  In  another  class  of  cases,  where  payments  or  conveyances 
have  been  made  by  trustees  under  circumstances  which  amount  to  a 
devolution  of  the  trust, — as,  for  example,  where  trustees  have  con- 
veyed to  a  husband  estate  which  they  were  bound  to  secure  to  the 
wife,  exclusive  of  the  jus  mariti;*  or  have  conveyed  estiite  to  a 
truster,  or  to  a  trustee  for  his  creditors,  without  securing  the 
interests  of  preferable  creditors  or  beneficiaries, — the  Court  have 


When  trastees 
are  liable  for 
erroueoas  pay- 
ments. 


^  Cowan  V.  Kerr,  16  Dec.  1880,  9  Sh. 
188.  And  866  as  to  claims  for  meUora- 
tions  and  the  limitation  of  liability  for 
interest,  where  an  error  has  been  com- 
mitted by  trustees  in  the  administration 
of  heriti^le  estate, — DougUu  v.  Dougltu* 
Trs.,  20  July  1864,  2  Macph.  1379; 
7  June  1867,  5  Macph.  827. 

*  Gray  v.  Walker,  11  March  1859,  21 
D.  709.     Some  observations  on  the  ploa 


of  frugei  bona  JUU  pereepke  et  conBumpta 
will  be  found  in  the  chapter  on  the 
Administration  of  Trusts  for  Sale,  Chap- 
ter LV.,  Section  III.,  to  which  reference 
is  accordingly  made. 

*  Bruce  v.  Robion,  25  Feb.  1884,  12 
Sh.  486. 

*  Mayne  ▼.  IPEeand,  4  June  1885,  18 
Sh.  870;  Sou  ▼.  AUatC$  TVs.,  18  Nov. 
1850, 18  D.  44. 
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held  the  trustees  responsible  as  for  a  breach  of  trust.^    And  so,  if  chap,  lxxh. 

a  trustee  holding  personal  estate  upon  trust  to  entail  the  residue 

after  payment  of  the  truster's  debts  and  legacies  should  execute 

an  entail,  in  pursuance  of  his  powers,  without  reserving  a  sufficient 

sum  for  the  satisfaction  of  the  truster's  obligations,  the  personal 

creditors  or  legatees  will  have  their  recourse  against  the  trustee 

in  consequence  of  the  breach  of  trust.^    If  trustees  merely  invest  Error  as  to  in- 

*  J.1  J.   •    •        xi.  'J.'      •     xi_    •    vestment  may 

money  in  name  of  the  wrong  person,  retaining  the  securities  in  their  be  corrected. 
hands,  as  the  fund  is  still  within  their  control,  the  mistake  may  be 
rectified  at  the  sight  of  the  Court,  matters  being  entire.^ 

2637.  It  remains  to  be  considered  under  what  circumstances  Prescription  or 
and  in  what  manner  the   beneficiary's  right  of  action   may  be  ri^\  o^tfon 
extinguished  by  lapse  of  time.    Like  all  other  rights,  a  beneficial  ^Sdawa^**^ 
interest  may  be  extinguished  by  adverse  possession  for  the  full 
prescriptive  period ;  ^  and  the  case  of  a  claim  by  a  legatee  against 

an  executor  has  been  held  in  this  respect  to  be  undistinguishable 
from  a  claim  of  debt.^  The  possession  of  trustees,  it  is  true,  is  not 
adverse  possession,  because  it  is  possession  upon  the  title  on  which 
the  beneficiary  claims,  and  for  his  benefit.  But  if  the  fund  has 
been  actually  distributed  or  paid  away,  the  right  of  action  against 
the  individual  trustee  may,  of  course,  be  cut  off  by  the  negative 
prescription;®  and  the  only  question  that  can  arise  in  such  cases 
is  as  to  the  period  from  which  prescription  runs. 

2638.  On  this  point  the  cases  of  Bams  v.  Bams'  Trustees  and  the  From  what 
Earl  of  Eglinton's  case  are  instructive.^    The  circumstances  were  ^ri^on'nms. 
as  follows : — In  the  first  case,  the  truster,  who  died  in  1791,  had 
directed  his  trustees  to  invest  the  free  residue  of  his  estate  in  land, 

to  be  entailed  upon  certain  conditions.  Having  realised  the  trust- 
funds,  the  trustees,  with  concurrence  of  the  then  beneficiaries, 
purchnsed  an  estate,  the  price  of  which  exceeded  the  amount  of 
the  funds  by  £4000 ;  and,  in  order  to  provide  for  payment  of  the 
balance  of  the  price,  they  retained  the  estate  in  their  hands,  paying 
over  the  surplus  rents  to  the  heirs  of  entail  from  time  to  time, 
but  without  rendering  detailed  accounts  of  their  intromissions  or 
denuding  of  the  trust-estate.    In  1853,  being  more  than  forty  years 


*  Prten  v.  Beveridge,  28  June  1832, 
10  Sh.  727,  12  Sh.  141 ;  Maekemie  v. 
Thomion,  12  Nov.  1846,  9  D.  85.  But 
see  eonira,  Jeffrey  v.  Ure,  21  June  1825, 
1  W.  A;  S.  565. 

'  Cruikskank  v.  Oruik$hankf  24  April 
1845,  4  Bell,  179 ;  Fnuer  v.  Fraaer,  8 
Dec.  1826,  5  Sh.  104,  N.E.  96. 

>  Buik  ▼.  PatvUo,  6  June  1854,  17  D. 
44. 


*  See  the  SUtutes  1469,  capu  28;  1474, 
cap.  54  ;  and  1617,  cap.  12. 

*  Jamiaon  v.  Clark,  1872, 10  Macph. 
399. 

<  See  Thain  v.  TTtain,  1891,  18  R. 
1196,  and  cases  cited  in  Ohapter  LIU., 
Section  IV.  (Charitable  Trusts). 

7  Bams  V.  Bamt*  Trt.,  5  Man^  1857, 
19  D.  626 ;  EaH  of  Eglinton  v.  Earl  of 
EglinUm  and  (Hhert,  28  March  1861,  23 
D.  1869. 
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csAP.  Lxxn.  after  the  completioii  of  the  purchase  by  payment  of  the  first 
instalment  of  the  price,  an  action  of  accounting  and  payment  was 
raised  by  the  beneficiaries,  in  which  the  purchase  was  challenged 
as  being  in  excess  of  the  powers  conferred  by  the  settlement.  The 
trustees  admitted  their  liability  to  account,  but  pleaded  the  n^ative 
prescription  in  bar  of  any  objections  to  the  purchase.  The  Ck>urt 
by  a  majority  sustained  the  plea  of  prescription,  on  the  ground 
that  the  transaction  was  known  to  the  beneficiaries,  and  that  their 
acquiescence  for  forty  years  brought  the  case  within  the  ordinary 
rule  by  which  competing  titles  are  cut  off  through  the  operation 
of  the  long  proacription.  In  the  Earl  of  SglirUon's  case^  the 
question  arose  in  the  form  of  a  defence  to  an  action  concluding 
that  the  proprietor  of  an  entailed  estate  was  entitled  to  acquire 
the  property  in  fee-simple ;  the  ground  of  defence  being,  that 
whereas  the  trustees  had  been  directed  to  execute  a  valid  deed 
of  entail  of  a  certain  estate,  they  had  executed  an  entail  which 
was  defective  in  one  of  the  statutory  prohibitions.  The  pursuer 
pleaded  that  the  estate  had  been  possessed  by  himself  and  his 
ancestors  for  more  than  forty  years  upon  the  defective  entail ;  and 
his  possession  under  that  title  was  held  to  have  the  effect  of  cutting 
off  any  right  of  action  in  the  heirs-substitute  to  compel  the  heir 
in  possession,  or  the  representatives  of  the  trustees,  to  execute  a 
valid  entail  in  terms  of  the  truster's  directions.* 
Trustees  can-  2539.  It  wiU  be  obscrved  that  in  these  cases  the  question 
scri^ti^on^  ^^  isaixe  Substantially  resolved  itself  into  a  competition  between 
their  own  po6-  claimants  having  opposing  interests  in  the  succession;  and  the 
t^beneSciary.  practical  result  of  the  decisions  is,  that  trustees  who  have  denuded 
of  the  estate  committed  to  their  care  are  relieved,  through  the 
operation  of  the  negative  prescription,  from  liability  for  the  conse- 
quences of  error  in  the  execution  of  the.  duty  of  distribution.  But, 
as  before  explained,  it  is  not  therefore  to  be  inferred  that  trustees 
retaining  the  trust-estate  in  their  own  hands  would  be  in  a  posi- 
tion to  plead  the  n^ative  prescription  in  defence  to  an  action  of 
denuding.  In  the  class  of  cases  last  considered,  the  foundation 
of  the  defence  of  prescription  was  a  beneficiary  conveyance  to  a 
third  party.  In  this  class  of  cases  it  will  be  observed  that  the 
trustees  are  themselves  barred  by  prescription  from  claiming  relief 

^  28  D.  1869.  under   a   testament.     In   the  case  of 

3  See  PoOoek  ▼.   Loekhartj  10  March  Jlmdenon  ▼.  Bwi,  16  Jan.  1853,  20  D. 

1779,  2  Pat.  496,  affirming  M.  10,702  ;  402,  it  was  held  that  prescription  did  not 

Kinloek  v.  Rockeid,  1800,  M.  "  Presorip-  ran  on  an  annuity  from  the  date  of  tiie 

tlon,"  App.  Noe.  4  and  7  ;  Paul  v.  iSeui,  settlement,  but  tiiat  arrears  beyond  the 

8  Feb.   1814,    F.O.  ;   and    Lindtay  v.  period  of  forty  years  were  cnt  off  by 

Balgonie,  1627,  M.   10,718,  where  pre-  prescription, 
scription  was  held  to  apply  to  a  daim 
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from  their  disponee ;  and  it  would  not  be  consonant  to  equity  that  chap.  Lxxn. 
a  beneficiary  who  had  allowed  prescription  to  run  upon  the 
trustee's  right  of  indemnity  should  be  permitted  to  enforce  his 
claim  by  means  of  a  personal  action  against  the  trustee.  But  there 
can  be  no  eqwitaUe  exception  to  a  claim  directed  against  trustees  for 
the  payment  of  funds  retained  in  their  own  hands ;  and  as  their  title 
of  possession  is^  in  its  own  nature,  a  qualified  title,  it  appears  that 
prescription  could  never  be  pleaded  upon  such  a  title  in  answer  to 
a  beneficiary  whose  claim  is  not  adverse  to  the  trustee's  title,  but 
founded  upon  it.  This  principle  appears  to  have  been  recognised 
in  Ogiivy  v.  Erskine}  though  the  decision  turned  partly  on  the 
feudal  doctrine,  that  where  a  party  possesses  on  two  titles,  both 
unlimited  (ie*,  fee-simple  titles  with  destinations-over),  prescrip- 
tion does  not  run  in  favour  of  the  destination  in  the  conveyance 
upon  which  his  title  is  made  up,  and  against  the  destination  in  the 
other  title. 

2640.  Such  appears  to  have  been  the  opinion  of  the  Judges  who  Cases  of  pre- 
decided  the  case  of  Bams  v.  Bam£  Trustees ;  for,  while  supporting  ^su^StiDg  ^ 
the  specific  purchase  in  respect  of  the  title,  which  was  by  the  *™®*' 
negative  prescription  secured  to  the  heirs  of  the  investiture,  their 
Lordships  were  at  pains  to  explain  *  that  they  did  not  discover, 
either  in  principle  or  in  the  authority  of  the  case  of  Kirdoch  v. 
Hockeid,  founded  upon  by  the  defenders,  any  reason  for  extending 
the  operation  of  the  negative  prescription  to  a  claim  of  general 
accounting  directed  against  the  trustees  of  a  subsisting  trust?  It 
remains  to  be  seen  in  what  sense  the  expression  "  subsisting  trust'' 
will  be  construed  with  reference  to  claims  of  the  nature  here 
referred  to.  It  is  thought  that,  notwithstanding  the  elapse  of  the 
period  appointed  by  the  settlor  for  the  execution  of  his  declared 
purposes,  the  trust  must  be  held  to  subsist  where  the  trustees  have 
funds  in  their  hands,  and  the  trust  purposes  in  relation  to  those 
funds  remain  unexecuted.^ 


^  O^Uvy  V.  Ertkine,  26  May  1837,  15 
Sh.  1027.  This  case  is  not  noticed  in  Mr. 
Boss'  Cases,  though  it  most  certainly  be 
regarded  as  a  leading  authority  in  the  law 
of  prescription  on  doable  titles. 

'  See  tile  opinion  of  Lord  Golonsay, 
19  D.  687,  and  of  Lord  Deas,  651.  Also 
Univ,  of  Aberdeen  v.  Irvine,  26  March 
1868  (in  H.L.). 

'  Where  the  element  of  fraud  enters 
into  the  case,  it  is  clear  that  the  defence 
of  prescription  cannot  be  maintained  in 
answer  to  a  claim  of  accounting.  See 
Lord  Broug^m's  observations  in  the  case 
of  Irvine  v.  Kirhpatriek,  7  Bell,  217. 


*  The  case  of  Baird  and  Other$  ▼. 
Mags,  of  Dundee,  24  D.  447  (3  March 
1863, 1  Macph.  (H.L.)  6  ;  4  Macq.  228), 
does  not  seem  to  invalidate  the  proposi- 
tion stated  in  the  text  The  question 
there  was  as  to  the  right  to  compel  the 
Magistrates  of  Dundee,  as  trustees  of  a 
charitable  endowment,  to  divest  themselves 
of  certain  trust-estate  alleged  to  have  been 
diverted  from  its  proper  uses  in  the  seven- 
teenth century.  It  was  held  that,  as  the 
property  had  been  conveyed  to  a  different 
body,  namely,  the  Magistrates  and  Town- 
Council,  the  administrative  title  of  that 
corporation  was  fortified  by  the  negative 
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CHAP.  Lxxn.         2341.  In  any  view  of  the  efi'ect  of  the  law  of  prescription,  it  is 


ment. 


PreBcriptioD  obvlons  that  the  trustees  of  an  unexecuted  trust  are  entitled  to 
by  trustlftB?*^  protect  the  beneficial  interest  against  prescription  by  executing  an 
acknowiedg-  acknowledgment  of  the  trust.  Such  an  acknowledgment  is  neces- 
sarily binding  upon  the  trustee  and  his  heirs,  and  no  other  party 
can  have  any  interest  to  object  to  it  On  this  ground  the  Court 
in  the  case  of  Briggs  v.  SvxirCs  JSxecutors  ^  unanimously  repelled  a 
claim  at  the  instance  of  the  next  of  kin  of  a  deceased  trustee  for 
repetition  of  a  sum  paid  by  his  executors  to  the  beneficiaries  aft^r 
prescription  had  run  upon  the  trust.  The  executors  had  acknow- 
ledged their  liability,  as  representatives  of  the  trustee,  to  account 
to  the  beneficiaries  in  the  state  of  accounts  rendered  to  the  Board 
of  Inland  Revenue  with  reference  to  the  legacy  duty  exigible  from 
the  estate  of  the  deceased  trustee ;  and  this  acknowledgment  was 
held  equivalent  to  a  declaration  of  trust. 

2642.  The  principles  which  determine  the  applicability  of  the 
pleas  of  mora  and  taciturnity  to  actions  against  trustees  are  similar 
to  those  which  have  been  the  subject  of  consideration  in  connection 
with  the  law  of  prescription.  If  a  legatee  lies  by  for  a  considerable 
time  without  giving  notice  of  his  claim,  and  allows  the  trustee  to 
distribute  the  funds  amongst  other  parties,  or  to  contract  debt  on 
the  security  of  the  estate,^  he  is  justly  held  to  have  lost  his  recourse 
against  the  trustee  by  neglecting  to  prosecute  his  claims  at  a  time 
when  the  estate  (which  in  a  sense  may  be  said  to  be  primarily 
liable  for  the  fulfilment  of  the  trust  purposes)  might  have  been 
made  available  to  him.  This  was  the  principle  of  the  cases  of 
Munro  and  Cidlen  v.  Wemyss  *  and  the  earlier  cases.*  But  it  is 
plain  that  taciturnity  is  not  pleadable  in  bar  of  the  beneficiary's 
claim  where  his  case  is  founded  either  on  the  fact  of  the  trustees 
having  funds  in  their  possession,^  or  that  he  himself  was  previ- 
ously unaware  of  the  provisions  of  the  trust  under  which  his  right 
has  arisen.® 


Mora  and 
tacitttrnity. 


prescription ;  but  that  the  estate  in  its 
hands  was  affected  by  all  the  conditions  of 
the  trust. 

^  Briggay.  Swan' a  Exra,^  24  Jan.  1854, 
16  D.  385. 

>  Galloway  v.  Grant,  21  Feb.  1851,  13 
D.  766. 

*  ArKer8ieY,Mitehdl,lS72,10MacptL 
861.  See  the  cases  on  breach  of  trust, 
Chapter  LV.  §§  1843,  1844  ;  also  Pagan 
V.  Campbdl's  Tr.,  1823,  2  Sh.  125; 
CuUmv.  Wemyss,  16  Nov.  1888,  1  D. 
32 ;  Munro  v.  Munro,  17  Dec  1825,  4 
Sh.  328,  N.E.  882.  Here  an  heir,  who 
had  acknowledged  the  right  of  trustees 


by  possessing  a  farm  for  several  years  on 
a  missive  from  them,  was  held  to  be 
barred  from  claiming  the  lease  in  hiu 
character  of  heir.  See  alao  VrqukaH  v. 
UrqyikaH,  14  July  1853,  1  Macq.  658.  13 
D.  742, 

*  See  Thom»on  v.  Murray,  19  Nor. 
1824,  3  Sh.  297,  N.E.  209  ;  ScoU  v.  Mit- 
ehdk  27  May  1880,  8  Sh.  820  ;  Todd  v. 
BeaUie,  12  Nov.  1802,  Hume,  487 ;  WU- 
ion  V.  WUion,  1783,  M.  11,646. 

>  SetUh  V.  Taylor,  21  Jan.  1848,  10  D. 
877. 

^  AUan  V.  AUofiCa  Tra.,  24  June  1851, 
13  D.  1220.     And  see  Gray  v.  Walker^  11 
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2643.  Although  an  action  for  a  breach  of  trust  may  undoubtedly  chap,  lixu. 
be  barred  by  taciturnity  for  such  a  length  of  time  and  with  such  Homologation 
a  full  knowledge  of  the  circumstances  as  amount  to  homologa-  tnwrDot  °^ 
tion  of  the  illegal  transaction,  yet  a  discharge  of  the  trustee  from  jeadUy  in- 
liabilities  of  this  kind  is  not  so  easily  implied  as  a  discharge  of  an 
action  for  debt,  which  is  the  character  of  an  ordinary  action  by  a 
legatee  against  an  executor.    For  example,  in  actions  of  reduction 
of  purchases  of  trust-estate  by  trustees  it  is  held  that  mere  lapse 
of  time  will  not  exclude  the  beneficiary's  right  to  redress.^ 


Mar.  1859,  21  D.  709;  OourUiy  v.  Wright, 
23  Jane  1864,  2  Macph.  1284  ;  Aiiken  v. 
Hunter,  1871,  9  Maoph.  756,  where  the 
interest  of  a  pursuer  emerged  (by  the 
death  of  a  liferenter)  nearly  forty  years 
after  the  date  of  the  accounts  caUed  for, 
and  it  was  held  that  his  right  to  an  ac- 
counting was  not  barred  by  delay, — Per- 
guson  Bequest  case,  1879, 6  R.  486.  In  the 
English  case  of  Farrcmt  v.  Blanehford,  32 
L.J.  Ch.   107,  the  elapse  of  ten  years 


from  the  period  when  the  beneficiary 
attained  majority  was  held  not  to  bar  his 
right  to  relief  in  equity  against  a  breach 
of  trust,  in  the  drcumstanoes  of  the  case. 
^  York  Buildings  Co,  v.  Mackenzie,  18 
May  1795,  8  Pat.  378  ;  Jtffi^  v.  AikeTh, 
16  June  1826,  4  Sh.  722,  N.E.  728;  Tay- 
lor V.  WaUon,  20  Jan.  1846,  8  D.  400  ; 
Omies  v.  M'LaeMan,  11  Feb.  1846,  8  D. 
487. 
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CHAPTER  LXXriL 

SUGGESTIONS  AS  TO  TAKING  INSTRUCTIONS  FOR 
THE  PREPARATION  OF  WILLS. 

Subject  suted.  2644.  It  is  proposed  to  offer  a  few  suggestions  for  the  use  of 
practitioners  in  taking  instructions  for  the  preparation  of  wills  or 
testamentary  settlements.^  The  duty  resting  on  an  agent  in  taking 
instructions  for  testamentary  deeds  is  a  very  delicate  as  well  as  a 
responsible  one;  and  we  are  afraid  its  importance  is  often  not 
sufficiently  appreciated.  The  duty  of  the  agent  is  often  rendered 
more  onerous  by  the  indecision  in  many  cases,  and  the  almost 
entire  ignorance  in  others,  on  the  part  of  the  testator  as  to  how, 
and  the  particular  terms  in  which,  he  shall  leave  his  means ;  and 
not  infrequently  the  settlement  is  as  much  the  w*ill  of  the  agent 
as  of  the  maker. 
Duty  of  an  2646.  Frequently  the  agent,  without  making  any  inquiry  as  to 

itm^u-ucted  to    the  position  of  the  testator's  means,  the  manner  in  which  they  are 
prepare  a  will,  affected  by  marriage-contracts  or  other  deeds  of  a  family  nature,  or 
without  explaining  the  legal  rights  of  husband  and  wife,  or  children, 
or  of  the  heir,  and  how  these  may  be  affected  by  voluntary  deeds, 
simply  ascertains  the  wishes  of  the  testator,  and  embodies  them  in 
a  settlement;  and  this  settlement  is  signed  by  the  maker  without 
much  explanation,  and  without  any  very  distinct  understanding  on 
his  part  of  the  real  effect  of  the  clauses  which  it  contains     It  is 
the  duty  of  the  agent,  however,  in  many  cases,  not  only  to  draw, 
but  to  advise  and  explain ;  remembering  that  the  testator's  intention 
can  only  be  truly  elicited  by  having  presented  to  his  consideration 
the  arrangements  most  suitable  to  his  views  and  circumstances. 
He  ought  to     To  the  right  discharge  of  his  duty  as  a  professional  adviser,  it  is 
M  to^ireum-    ^^^  enough  that  the  solicitor  is  conversant  with  the  various  modes 
stances  of  tos-  of  disposition  in  which  the  law  allows  a  testator  to  direct  the  enjoy- 
aud  fortune,     ment  of  his  property ;  it  is  essential  that  he  should  also  be  informed 
as  to  the  circumstances  of  the  testator's  family,  and  the  situation 
of  his  fortune.     To  a  want  of  complete  information  on  these  points 
we  must  attribute  many  of  the  inconvenient  schemes  of  testamen- 
tary disposition  which  are  met  with  in  practice.    Were  the  legal 
rights  which  the  maker  cannot  by  any  act  of  his  own  disappoint, 

^  This    chapter  is    reprinted  without      graph  relatiDg  to  the  now  abolished  Jaw 
materiftl  alteration,  except  that  a  para-      of  deathbed  is  omitted. 
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the  consequences  resulting  from  the  operation  of  the  law  of  election,  chap.  Lxxm. 
and  the  real  effect  of  the  expressions  used  in  testamentary  deeds, 
especially  in  questions  of  liferent  and  fee  and  vesting,  carefully 
explained,  we  are  satisfied  that  very  many  of  the  numerous  litiga- 
tions which  are  raised  upon  the  meaning  and  proper  construction 
of  trust  settlements  would  be  prevented. 

2646.  It  is,  of  course,  impossible  to  make  suggestions  to  meet  Suggestions, 
every  variety  of  circumstances.    The  duty  of  an  agent  must  to  a 

great  extent  depend  upon  the  circumstances  of  each  particular  case ; 
and  we  shall  only  notice  what  we  consider  to  be  the  agent's  duty 
under  the  circumstances  which  most  frequently  occur  in  practica 

1.  When  the  maker  of  the  settlement  is  married^  the  agent  inquiry  to  i« 
ought  to  ascertain  whether  he  or  she  has  entered  into  a  marriage-  ^^tJ^ilT 
contract,  and  if  such  a  deed  exists,  to  ascertain  the  terms  of  itsjj^jj^jj^ 
provisions.     He  will  thus  be  able  to  explain  what  effect  these  pro-  contract ; 
visions  have  upon  the  power  of  disposal  of  the  maker,  and  to  take 

distinct  instructions  with  these  provisions  in  view.    He  should  also  or  of  which  the 

*  testator  has 

ascertain  whether  the  maker  has  any  power  of  disposal  of  any  fund  the  power  of 
of  which  he  or  she  may  not  have  the  absolute  property,  in  order  ^*^^**^* 
that  such  a  power  may  be  specially  dealt  with,  and  any  question  as 
to  whether  it  is  sufficiently  exercised  by  the  execution  of  a  general 
settlement  obviated.  He  should  also  ascertain  whether  there  is  any 
property  in  England  or  abroad ;  and  if  there  is  English  property, 
he  should  introduce  into  the  dispositive  clause  the  words  "  devise, 
legate,  and  bequeath." 

2.  Should  there  be  no  marriage  settlement,  the  agent  should  Tesutor 
explain  the  legal  rights  of  the  husband  or  wife,  and  of  children,  and  awue  of  the 
the  impossibility  of  these  rights  being  limited  by  a  testamentary  [j^^i'*^  °^ 
settlement. 

3.  Having  ascertained  how  the  testator's  means  are  affected  by  Ascerteinment 
marriage-contract  or  other  deeds,  and  explained  the  rights  which  intention  re/' 
cannot  be  disappointed,  it  should  be  the  object  of  the  agent  tog^j^j^^®^^ 
apprehend  distinctly  the  wishes  of  the  testator,  and  to  carry  these  w«  property, 
into  effect ;  and  in  doing  so  many  explanations  will  require  to  be 

given  as  to  the  meaning  and  effect  of  various  clauses  usually 
inserted  in  settlements.  We  shall  advert  to  some  of  those  of  most 
frequent  occurrence. 

2647.  (1.)  The  jBrst  provision  of  a  settlement  generally  contains  Payment  of 
a  direction  for  payment  of  debts.    In  the  case  where  an  heritable  ^^^5^1,1 

'  property  appointed  to  be  conveyed  to  a  special  legatee  is  burdened  debts. 
with  debt,  it  should  be  ascertained  whether  the  debt  is  to  be  paid 
out  of  the  general  estate ;  or,  in  other  words,  whether  it  is  to  be 
considered  a  debt  included  in  the  first  purpose  of  the  settlement, 
or  whether  it  is  to  form  a  burden  upon  the  property.     If  there  are 
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oHAP.  uxm.  marriage-contract  provisions,  it  should  also  be  ascertained  whether 
MaiTiage-oon.  these  are  to  be  paid  as  debts,  or  to  be  held  as  satisfied  by  the  pro- 
■ions  ^whether  ^10*^  <>'  ^^^  testamentary  settlement,  in  order  that  the  wishes  of 
to  be  dejit       the  maker  in  this  respect  may  be  given  effect  to. 

DertiiuitioD  of  (^0  ^^  ^^^  ^*^  ^'  simple  legacies  the  agent  ought  to  ascertain 
the  rabject  of  whether,  in  the  event  of  the  legatee  predeceasing  the  maker,  the 
faUuno?  ^^  subject  of  the  bequest  is  to  pass  to  the  legatee's  heirs  and  assignees, 
legatee.  ^  jjjg  igg^^  Q^jy^  qj.  ^o  the  residuaiy  l^atees ;  and  where  legacies 

are  left  to  two  or  more  persons  he  ought  to  inform  himself  as  to 
whether  the  survivor  or  survivors  are  to  take  exclusively  in  case 
of  death,  or  whether  the  heirs  of  predeceasers  are  to  take  a  joint 
interest  along  with  the  survivors,  and  if  so,  to  provide  accordingly. 
Uferentand  (3.)  In  regard  to  provisions  of  liferent  to  parents  and  fee  to 

'*^  children  ncLscittiri,  the  wishes  of  the  maker  should  be  carefully 

ascertained    We  believe  that  in  provisions  of  this  nature  the  inten- 
tions of  the  maker  have  not  infrequently  been  frustrated  by  the 
carelessness  or  ignorance  of  the  agent,  or  from  the  real  wishes  of 
Modeofeffeo-  the  maker  not  having  been  clearly  understood.    The  agent  should 
teitSor'shi-     J^^^w  whether  the  maker  intends  that  the  liferent  shall  be  a  life- 
tenUon through  rent  use,  or  whether  it  is  to  be  a  liferent  only  in  form  and  a  fee  in 
its  operation  and  effect.    It  must  be  remembered  that,  according 
to  the  most  recent  decision  of  the  House  of  Lords,  the  creation  of 
a  trust  is  not  sufficient  to  preserve  a  fee  for  unborn  children,  either 
alone  or  in  conjunction  with  those  born  in  the  testator's  lifetime, 
unless  the  destination  is  either  restricted  to  a  liferent  use  allenarly, 
or  that  the  trustees  are  directed  to  retain  the  fund  under  their 
control  during  the  subsistence  of  the  liferent    The  conveyancer 
will  be  careful  to  prevent  any  question  as  to  the  right  to  the  fee 
Whether  fee  to  conferred  upon  the  children,  by  declaring  whether  all  the  children 
onsarWvauce   ^^^  ^^  ^^^  liferent er,  although  some  of  them  should  predecease 
of  the  life-       him,  are  to  participate  in  the  fee ;  or  whether  only  those  children 
who  survive  the  liferenter  and   the  period  of  division,  and  the 
children  of  those  who  may  predecease,  are  entitled  to  do  so,  and 
the  proportions  in  which  they  are  to  succeed. 
Residuary  2648.  (4.)  But  perhaps  the  instructions  attended  with  most  diffi* 

bequesta.  culty,  and  which  require  the  greatest  care,  are  those  which  relate 
Application  of  to  residuary  bequests.  Frequently  a  liferent  is  given  to  one  party 
a^aipro-  ^^^^  ^.j^^  f^  ^  another  or  other  parties.  Sometimes  the  annual 
proceeds  are  directed  to  be  applied  for  a  particular  purpose  during 
a  certain  period,  or  for  a  time  dependent  upon  circumstances^  with 
an  ultimate  destination  of  the  fee ;  and  it  is  in  reference  to  the 
proper  construction  of  these  provisions,  or  provisions  of  a  similar 
kind,  that  litigation  has  most  frequently  arisen.  There  can  be  no 
doubt  that  if  the  difficulties  connected  ^idth  the  destination  of  con- 


SUGGESTIONS  FOR  PREPARING  WILLS.  1369 

tingent  interests  and  the  ascertainment  of  the  pariod  of  vesting,  ohap.  lxxhi. 
were  fully  explained  to  the  makers  of  testamentary  deeds,  and  their  Duty  of  agent 
intention  as  to  the  period  of  vesting  accurately  ascertained,  litiga-  J^gJator^S- 
tion  would  be  much  less  frequent  in  reference  to  residuary  bequests,  tentioninreia- 

*■  ni         ».  tiOQ  to  vosting. 

It  is  desirable  that,  in  every  case  where  a  question  of  vesting  is 
likely  to  arise,  the  intention  of  the  testator  as  to  when  the  vesting 
of  the  fee  is  to  take  place  should  be  ascertained  by  his  agent,  and 
provision  made  for  carrying  out  his  wishes  in  language  as  to  the 
meaning  of  which  there  can  be  no  misconception.  Too  much 
reliance  ought  not  to  be  placed  upon  a  clause  declaratory  of  the 
period  of  vesting ;  for  it  must  be  remembered  that  the  vesting  of  a 
contingent  interest  is  in  most  cases  necessarily  determined  by  the 
conditions  of  the  destination,  and  in  a  case  of  repugnancy  the 
testator's  express  disposition  of  his  estate  must  override  any 
declaration  of  intention.  From  the  cases  examined  at  the  begin- 
ning of  this  volume,  it  will  be  seen  that  litigation  in  regard  to  the 
vesting  of  residuary  bequests  has  most  frequently  resulted  from 
uncertainty  as  to  the  period  to  which  words  of  survivorship  are  to 
be  referred.  In  all  cases  where  an  interest  is  to  be  given  to  sur- 
vivors or  to  a  conditional  institute,  it  should  be  clearly  stated 
whether  the  property  is  to  pass  in  the  event  of  the  legatee  surviv- 
ing the  testator,  or  in  the  event  of  his  surviving  the  prior  legatee, 
or  finally,  in  the  event  of  his  outliving  the  period  of  distribution. 
A  testator,  while  he  postpones  the  period  of  vesting,  may  wish  to 
give  the  legatee  a  power  of  disposal  or  division  among  his  children 
should  he  predecease,  and  special  inquiry  and  provision  should  be 
made  as  to  this. 

2649.  The  mode  of  giving  expression  to  the  usual  reciprocal  Destination  to 
institution  of  survivors  and  the  issue  of  predeceasing  legatees  chj^n  or  to 
deserves  more  attention  than  it  has  hitherto  received.     The  de- jjj^*^^'*^* 
cision  of  the  House  of  Lords  in  Buclianan  v.  Young  will  remind  framed, 
the  practitioner  that  issue  do  not  take,  along  with  survivors  unless 
expressly  instituted.    There  are  two  modes  of  expressing  the  usual 
destination  to  a  family,  equally  correct  in  principle,  but  not  always 
identical  in  legal  effect;  namely — (1)  by  a  joint  destination,  with- 
out substitutions;   and  (2)  by  a  destination  in  specified   shares, 
with  substitutions.    Under  the  first,  the  testator  gives  the  property, 
for  example, "  to  the  surviving  children  of  A.  B.  and  (or  jointly 
with)  the  issue  of  any  of  his  children  who  may  predecease ; "  adding 
a  declaration  that  the  division  is  to  be  per  stirpes.    This  form  can 
only  be  used  when  the  shares  of  all  the  children  are  to  vest  at  one 
and  the  same  time,  e,g.,  at  the  majority  of  the  youngest,  and  when 
those  shares  are  equal.    The  other  form  of  destination  to  which  we 
have  referred  consists  of  three  purposes : — (1)  a  destination  to  the 
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Powers  of 
trurteesand 
thdr  duration. 


Advances, 
whether  to  be 
debited  to  ac- 
count of  chil- 
dren's provi- 
sions. 


Partnership 
interests,  how 
to  be  dealt 
with. 


Mineral  sub- 
jects. 


cliildren  in  equal  (or  unequal)  shares ;  (2)  a  substitution  of  tbe 
isme  of  each  child  as  to  tliat  child's  original  share;  and  (3)  a 
destination-over  to  the  surviving  children  jointly  with  the  issue 
of  predeceasing  children,  applicable  to  the  case  of  any  other 
child  dying  without  issue.  Each  of  these  three  purposes  must 
be  distinctly  expressed,  not  left  to  implication;  otheiwise  the 
testator's  intention  may  be  frustrated. 

(5.)  As  to  the  powers  to  be  conferred  on  the  trustees,  the  maker 
of  the  settlement  will  in  most  cases  be  disposed  to  be  guided,  by 
the  advice  of  his  agent  Circumstances  must  determine  how  far  it 
is  advisable  in  any  particular  case  to  give  a  wide  discretion  to 
trustees.  The  duration  of  powers  in  private  trusts  should  not  be 
longer  than  is  necessary  for  the  purpose  of  providing  for  the 
exigencies  of  the  testator's  family,  or  those  to  whom  he  stands  in 
loco  parentis.  Hence,  as  a  general  rule,  a  discretionary  trust  should 
not  be  kept  up  for  the  benefit  of  grandchildren.  Care  should  also 
be  taken,  in  framing  a  trust  settlement,  to  distinguish  between  a 
power  of  sale  and  a  direction  to  sell ;  although,  since  the  changes 
in  the  law  as  to  succession  duties,  the  risk  of  litigation  in  con- 
sequence of  ambiguity  in  this  particular  has  been  greatly 
diminished. 

2660.  The  preceding  observations,  it  is  thought,  cover  the 
principal  i)oints  to  which  the  attention  of  an  agent  should  in 
ordinary  cases  be  directed.  There  are,  of  course,  many  special 
cases  requiring  the  attention  of  the  agent.  For  example,  when  the 
maker  has  a  family,  some  of  whose  members  have  attained 
majority,  it  should  be  ascertained  whether  pecuniary  advances 
have  been  made  to  any  of  the  family,  and  if  so,  whether  they  are 
to  be  imputed  as  part  payment  of  the  provisions  under  the  settle- 
ment. In  the  case  where  the  maker  is  a  partner  of  a  mercantile 
company,  it  should  be  pointed  out  to  him  that  his  executors  are 
bound  to  realise  his  interest  with  as  little  delay  as  possible ;  and 
should  he  wish  his  partners  to  have  time  to  pay  out  his  share, 
special  provision  ought  to  made  to  that  effect  If  the  maker  is 
proprietor  of  minerals  which  have  not  hitheito  been  worked,  and 
if  the  trust  created  by  the  settlement  is  to  be  one  of  considerable 
duration,  the  expediency  should  be  brought  under  his  notice  of 
conferring  ample  powers  upon  the  trustees  in  relation  to  the  work- 
ing and  leasing  of  the  minerals.  But  the  duty  of  the  agent  in  all 
special  cases  must  of  course  depend  upon  the  circumstances  of  each 
case ;  and  he  should  make  it  his  object  to  inform  himself  of  all 
the  circumstances  in  regard  to  which  specific  provision  may  be 
necessary,  and  to  bring  them  under  the  notice  of  the  maker  in  order 
that  his  wishes  may  be  ascertained  and  carried  into  effect 
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4  GEOEGE  IV.,  Cap.  98. 

An  Act  for  the  better  granting  of  Confirmations  in  Scotland, — 

[19th  July  1823.]  1 

[Whebeas  it  is  expedient  that  provision  shoald  be  made  for  the 

better  granting  of  confirmations  in  certain  cases  in  Scotland :  Be 

it  therefore  enacted  by  the  King's  most  Excellent  Majesty,  by  and 

with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 

and  Commons,  in  this  present  Parliament  assembled,  and  by  the 

authority  of  the  same,  that  from  and  after  the  passing  of  this  Act]  * 

in  all  cases  of  intestate  succession,  where  any  person  or  persons 

who,  at  the  period  of  the  death  of  the  intestate,  being  next  of  kin, 

shall  die  before  confirmation  be  expede,  the  right  of  such  next  of  Right  to  con* 

kin  shall  transmit  to  his  or  her  representatives,  so  that  confirmation  trMsmit^to^re- 

may  and  shall  be  granted  to  such  representatives,  in  the  same  prewntatives. 

manner  as  confirmations  might  have  been  granted  to  such  .next  of 

kin  immediately  upon  the  death  of  such  intestate. 

2.  [And  be  it  further  enacted,  That  from  and  after  the  first  day  Court  to  regu- 
of  January  One  thousand  eight  hundred  and  twenty-four]  *  caution  i^^fo^jTndl^"  ^ 
shall  not  be  required  to  be  found  by  executors-nominate  ;  and  in  all 

other  cases  the  Court  granting  confirmation  shall  fix  the  amount  of 
the  sum  for  which  caution  shall  be  found  by  the  person  or  persons 
to  whom  confirmation  shall  be  granted,  not  exceeding  the  amount 
confirmed. 

3.  [And  be  it  further  enacted.  That  from  and  after  the  first  partial  conflr- 
day  of  January  One  thousand  eight  hundred  and  twenty-four]  every 
person  requiring  confirmation  shall  confirm  the  whole  moveable 
estate  of  a  deceased  person  known  at  the  time,  to  which  such  per- 
son shall  make  oath :  Provided  always,  that  it  shall  and  may  be 
lawful  to  eik  to  such  confirmation  any  part  of  such  estate  that  may 
afterwards  be  discovered,  provided  the  whole  of  such  estate  so  dis- 
covered shall  be  added  upon  oath  as  aforesaid :  Provided  neverthe- 
less, that  nothing  herein  contained  shall  affect  or  alter  the  provision 
made  with  respect  to  special  assignations  by  an  Act  of  the  Scotch 

1  The  Confirmation  of  Executors  (Scotland)  Act,  lS23.--(Shoii  Titles  Act,  1892.). 
3  Repealed  by  Stat.  Law  Bev.  Act  (No.  2),  1890. 
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Scotch  Act, 
1690. 


tn  CAMS  of 

•xeoator's  cre- 
ditor, oonflr- 
matioii  to  be 
grmnted. 


rarliament,  made  in  the  year  one  thousand  six  hundred  and  ninety, 
intituled  Act  anent  the  Confirmation  of  Testaments. 

4.  Provided  further,  and  be  it  enacted,  That  in  the  case  of 
confirmation  by  executor's  creditor,  such  confirmation  may  be 
limited  to  the  amount  of  the  debt  and  sum  confirmed  to  which 
such  creditor  shall  make  oath:  Provided  always,  that  notice  of 
every  application  for  confirmation  by  any  executor's  creditor  shall 
be  inserted  in  the  Edinbui^gh  Gazette,  at  least  once,  immediately 
after  such  application  shall  be  made ;  in  evidence  whereof,  a  copy 
of  the  Gazette  in  which  such  notice  shall  have  been  inserted  shall 
be  produced  in  Court  before  any  such  confirmation  shall  be  further 
proceeded  in. 


The  issue  of  a 
predeceasing 
next  of  kio 
shall  come  in 
the  place  of 
their  parent  in 
the  sncoession 
to  an  intestate. 


18  VICTORIA,  Cap.  23, 

An  Act  to  alter  in  certain  respects  the  Law  of  Intestate  Moveable 
Succession  in  Scotland. — [25th  May  1855.]  ^ 

[Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows :  ]  * 

1.  In  all  cases  of  intestate  moveable  succession  in  Scotland 
accruing  after  the  passing  of  this  Act,  where  any  person  who,  had 
he  survived  the  intestate,  would  have  been  among  his  next  of  kin, 
shall  have  predeceased  such  intestate,  the  lawful  child  or  children 
of  such  person  so  predeceasing  shall  come  in  the  place  of  such 
person,  and  the  issue  of  any  such  child  or  children,  or  of  any 
descendant  of  such  child  or  children,  who  may  in  like  manner  have 
predeceased  the  intestate,  shall  come  in  the  place  of  his  or  their 
parent  predeceasing,  and  shall  respectively  have  right  to  tlie  share 
of  the  moveable  estate  of  the  intestate  to  which  the  parent  of  such 
child  or  children  or  of  such  issue,  if  he  had  survived  the  intestate, 
would  have  been  entitled :  Provided  always,  that  no  representation 
shall  be  admitted  among  collaterals  after  brothers  and  sisters 
descendants,  and  that  the  surviving  next  of  kin  of  the  intestate 
claiming  the  office  of  executor  shall  have  exclusive  right  thereto, 
in  preference  to  the  children  or  other  descendants  of  any  pre- 
deceasing  next  of  kin,  but  that  such  children  or  descendants  shall 
be  entitled  to  confirmation  when  no  next  of  kin  shall  compete  for 
said  offica 

>  The  IntesUte  Moveable  Saoccesion  (Sootlaad)  Act,  1655.— (Short  TiUt»  Act, 
1892.) 

*  Repealed  by  Stot  Law  Rev.  Act,  1892, 
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2.  Where  the  person  predeceasmg  would  have  been  the  hei  tissue  of  pre- 
in  heritage  of  an  intestate  leaving  heritable  as  well  as  moveable  succeedmg  to^ 
estate  had  he  survived  such  intestate,  his  child,  being  the  heir  in  the.intestates 

°  heritage  may 

heritage  of  such  intestate,  shall  be  entitled  to  collate  the  heritage  collate,  but 
to  the  effect  of  claiming  for  himself  alone,  if  there  be  no  other  exciudedbyWs 
issue  of  the  predeceaser,  or  for  himself  and  the  other  issue  of  the  ^^cUdnSn 
predeceaser,  if  there  be  such  other  issue,  the  share  of  the  moveable  out  of  move- 
estate  of  the  intestate  which  might  have  been  claimed  by  the  pre-  Difference  *be- 
deceaser  upon  collation  if  he  had  survived  the  intestate ;  and  heriSiw^and*'^ 
daughters  of  the  predeceaser,  being  heirs-portioners  of  the  intes-  siiare  their 
tate,  shall  be  entitled  to  collate  to  the  like  efifect;  and  where,  in  Kvetakeuon 
the  case  aforesaid,  the  heir  shall  not  collate,  his  brothers  and  sisters,  ^oi^^^o^- 
and  their  descendants  in  their  place,  shall  have  right  to  a  share  of 
the  moveable  estate  equal  in  amount  to  the  excess  in  value  over 
the  value  of  the  heritage  of  such  share  of  the  whole  estate,  heri- 
table and  moveable,  as  their  predeceasing  parent  had  he  survived 
the  intestate  would  have  taken  on  collation. 

3.  Where  any  person  dying  intestate  shall  predecease  his  Father  to  suc- 
father  without  leaving  issue,  his  father  shall  have  right  to  one-half  ^one^haif*"' 
of  his  moveable  estate,  in  preference  to  any  brothers  or  sisters  or  ^^^^  no  issue. 
their  descendants  who  may  have  survived  such  intestate. 

4.  Where  an  intestate  dying  without  leaving    issue  whose  where  father 
father  has  predeceased  him  shall  be  survived  by  his  mother,  she  ^Jd^mother 
shall  have  right  to  one-third  of  his  moveable  estate,  in  preference  ^  succeed  u 
to  his  brothers  and  sisters  or  their  descendants,  or  other  next  of  third. 

kin  of  such  intestate. 

5.  Where  an  intestate  dying  without  leaving  issue,  whose  Succession  hy 
father  and  mother  have  both  predeceased  him,  shall  not  leave  any  SSSs^tSne, 
brother  or  sister  german  or  consanguinean,  nor  any  descendant 

of  a  brother  or  sister  german  or  consanguinean,  but  shall  leave 
brothers  and  sisters  uterine,  or  a  brother  or  sister  uterine,  or  any 
descendant  of  a  brother  or  sister  uterine,  such  brothers  and  sisters 
uterine  and  such  descendants  in  place  of  their  predeceasing  parent 
shall  have  right  to  one-half  of  his  moveable  estate. 

6.  Where  a  wife  shall  predecease  her  husband,  the  next  of  kin,  On  a  wife  pre- 
executors,  or  other  representatives  of  such  wife,  whether  testate  hSsSSS^  hw 
or  intestate,  shall  have  no  right  to  any  share  of  the  goods  in  "pro»«ni»tives 
communion,  nor  shall  any  legacy  or  bequest  or  testamentary  dis-  claim  on  tiie 
position  thereof  by  such  wife  affect  or  attach  to  the  said  goods  or  S^on!  ^™' 
any  portion  thereof, 

7.  Where  a  marriage  shall  be  dissolved  before  the  lapse  of  a  Not  to  affect 
year  and  day  from  its  date,  by  the  death  of  one  of  the  spouses,  ^^^q^ 
the  whole  rights  of  the  survivor  and  of  the  representatives  of  the  dissolution  of 
predeceaser  shall  be  the  same  as  if  the  marriage  had  subsisted  for  oertalnrMl^s. 
the  period  aforesaid. 
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Part  of  Act  of        8.  [So  much  of  au  Act  of  the  Parliament  of  Scotland  passed 
8coti!md°i6i7,  ^^  ^^^^  7^^  ^^^  thousand  six  hundred  and  seventeen,  and  intituled 
c  14,  repealed.  Anent  ExecutoTs^  as  allows  executors-nominate  to  retain  to  their 
own  use  a  third  of  the  dead's  part  in  accounting  for  the  moveable 
estate  of  the  deceased,  is  hereby  repealed,  and]^  executors-nominate 
shall,  as  such,  have  no  right  to  any  part  of  the  said  estate, 
interpreution        9.  The  words  "  intestate  succession  "  shall  mean  and  include 
succession  in  cases  of  pailial  as  well  as  of  total  intestacy ;  "  in- 
testate "  shall  mean  and  include  every  person  deceased  who  has  left 
undisposed  of  by  will  the  whole  or  any  portion  of  the  moveable 
estate  on  which  he  might,  if  not  subject  to  incapacity,  have  tested; 
'*  moveable  estate  "  shall  mean  and  include  the  whole  free  move- 
able estate  on  which  the  deceased,  if  not  subject  to  iucapacity, 
might  have  tested,  undisposed  of  by  will,  aud  any  portion  thereof 
so  undisposed  of. 


of  tbrnui. 


21  &  22  VICTORIA,  Cvp.  56. 

An  Ad  to  amend  the  Law  relating  to  the  Confirmation  of  Exeeuiors 
in  Scotland,  and  to  extend  over  all  parts  of  the  United  Kingdom 
the  effect  of  suck  Confirmation,  and  of  Grants  of  Probate  and 
Admini8traiion,~\^lM  July  1858.]  « 

[Whereas  it  is  expedient  to  amend  the  law  relating  to  the  con- 
firmation of  executors  in  Scotland,  and  to  extend  over  the  United 
Kingdom  the  effect  of  such  confirmation,  and  of  grants  of  probate 
and  administration :  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows :  ]  * 
Practice  of  1.  [From  and  after  the  twelfth  day  of  November  one  thousand 

^exlwutry  to  eight  hundred  and  fifty- eight,  the  practice  of  raising  edicts  of  exe- 
oewe.  entry  before  the  commissary  courts  in  Scotland,  for  the  decerniture 

of  executors  to  deceased  persons,  shall  cease,  and  it  shall  not  be 
competent  to  any  person  to  obtain  himself  decerned  executor  in 
virtue  of  any  such  edict  raised  subsequently  to  the  date  aforesaid.]  ^ 
Petition  to  2.  [From  and  after  the  date  aforesaid]  ^  every  person  desirous 

S™u?»SS[e<i!  of  being  decerned  executor  of  a  deceased  person  as  disponee,  next  of 
kin,  creditor,  or  in  any  other  character  whatsoever  now  competent, 

1  Repealed  by  Stat.  Jaw  Rev.  Act,  1892. 

*  The  Confirmation  of  Ezecuton  (Scotland)  Act,  1858.— (Short  Titles  Act,  1892), 
Amended  by  22  Vict.,  cap.  80. 
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or  of  having  some  other  person,  possessed  of  such  character,  de- 
cerned executor  to  a  deceased  person,  shall  [instead  of  applying, 
as  heretofore,  for  an  edict  of  executry  from  the  commissary]^ 
present  a  petition  to  the  commissary  for  the  appointment  of  an 
executor,  which  petition  shall  be  in  the  form  as  nearly  as  may  be  Form  of  peii- 
of  the  ssheJule  (A)  hereunto  annexed,  and  shall  be  subscribed  by  JlSiduieV)- 
the  petitioner  or  by  his  agent 

3.  Such  petition  shall  be  presented  to  the  commissary  of  the  To  whom  peti- 
county  wherein  the  deceased  died  domiciled,  and  in  the  case  of  gented.     ^** 
persons  dying  domiciled  furth  of  Scotland,  or  without  any  fixed 

or  known  domicile,  having  personal  or  moveable  property  in  Scot- 
land, to  the  commissary  of  Edinburgh. 

4.  Every  such  petition  [in  place  of  being  published  at  the  ^^  ^^  ^'Jj'" 
kirk-door  and  market  cross,  as  edicts  of  executry  have  been  in  use  tion. 

to  be  published]^  shall  be  intimated  by  the  commissary  clerk 
affixing  on  the  door  of  the  commissary  court-house,  or  in  some 
conspicuous  place  of  the  court  and  of  the  office  of  the  commissary 
clerk,  in  such  manner  as  the  commissary  may  direct,  a  full  copy 
of  the  petition,  and  by  the  keeper  of  the  record  of  edictal  citations 
at  Edinburgh  inserting  in  a  book,  to  be  kept  by  him  for  that  pur- 
pose, the  names  and  designations  of  the  petitioner  and  of  the  . 
deceased  peison,  the  place  and  date  of  his  death,  and  the  character 
in  which  the  petitioner  seeks  to  be  decerned  executor,  which  parti- 
culars the  keeper  of  the  record  of  edictal  citations  shall  cause  to 
be  printed  and  published  weekly,  along  with  the  abstracts  of  the 
petitions  for  general  and  special  services,  in  the  form  of  schedule 
(B)  hereunto  annexed ;  provided  always,  that  to  enable  the  keeper 
of  the  record  of  edictal  citations  to  make  such  publication,  the 
commissary  clerk  shall  transmit  to  him  the  said  particulars,  and 
t)  enable  the  commissary  clerk  to  grant  the  certificate  after  men- 
tioned, the  keeper  of  the  record  of  edictal  citations  shall  transmit 
to  the  commissary  clerk  a  copy,  certified  by  the  said  keeper,  of  the 
printed  and  published  particulars,  all  in  such  form  and  manner 
and  on  payment  of  such  fees  as  the  Court  of  Session  by  Act  of 
Sederunt  may  direct. 

5.  The  commissary  clerk,  after  receiving  the  certified  copy  of  CertificAte  of 
the  printed  and  published  particulars,  shall  forthwith  certify  on  ^titlonT  ° 
the  petition  that  the  same  has  been  intimated  and  published  [in 

terms  of  the  provisions  of  this  Act,  in  the  form  of  schedule  (C) 
hereunto  annexed,  and  such  certificate  shall  be  sufficient  evidence 
of  the  facts  therein  set  forth]  ^ :  Provided  always,  that  where  a  Additional  in. 
second  petition  for  confirmation  is  presented  in  reference  to  the  !!?/i!*°^°^ 

*  .      *  petition  in  cer- 

same  personal  estate,  the  commissary  shall  direct  intimation  of^ncM«8. 

^  Repealed  by  SUt  Law  Bev.  Act,  1892. 
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Procedara  on 
petition* 


Decree-dative. 


Provinoafl  to 
caution. 


Not  to  iffect 
present  proce- 
unre. 


Where  inven- 
tories, &C.  may 
be  recorded. 

Confinna- 
tioDs  may  be 
granted. 


Inventory  may 
include  per- 
sonal estate  in 
any  part  of 
United  King- 
dom. 


Form  and 
effect  of  con- 
firmations. 


such  petition  to  be  made  to  the  party  who  presented  the  6r3t 
petition. 

6.  On  the  expiration  of  nine  days  after  the  commissary  clerk 
shall  have  certified  the  intimation  and  publication  of  a  petition  for 
the  appointment  of  an  executor  as  aforesaid,  the  same  may  be 
called  in  court,  and  an  executor  decerned,  or  other  procedure  may 
take  place  according  to  the  forms  now  in  use  in  case  of  edicts  of 
executry,  and  with  the  like  force  and  effect;  and  decree-dative 
may  be  extracted  on  the  expiration  of  three  lawful  days  after  it 
has  been  pronounced,  but  not  sooner :  Provided  always,  that  nothing 
herein  contained  shall  alter  or  affect  the  law  as  to  executors  finding 
caution ;  and  that  bonds  of  caution  for  executors  may  be  partly 
printed  and  partly  written. 

7.  Provided  always,  that  nothing  hereinbefore  contained  shall 
alter  or  affect  the  course  of  procedure  now  in  use  before  the  com- 
missaries in  confirmations  of  executors-nominate. 

8.  Inventories  of  personal  estates  of  deceased  persons  and 
relative  testamentary  writings  may  be  given  up  and  recorded  in, 
and  confirmations  may  be  granted  and  issued  by,  any  commissary 
court  to  which  it  is  competent  to  apply  in  virtue  of  the  provisions 
of  this  Act  for  the  appointment  of  an  executor-dative  to  the 
deceased. 

9.  [From  and  after  the  date  aforesaid]  ^  it  shall  be  competent 
to  include  in  the  inventory  of  the  personal  estate  and  effects  of 
any  person  who  shall  have  died  domiciled  in  Scotland  any  personal 
estate  or  effects  of  the  deceased  situated  in  England  or  in  Ireland, 
or  both  :  [Provided  that  the  peraon  applying  for  confirmation  shall 
satisfy  the  commissary,  and  that  the  commissary  shall  by  his 
interlocutor  find  that  the  deceased  died  domiciled  in  Scotland, 
which  interlocutor  shall  be  conclusive  evidence  of  the  fact  of 
domicile]  ^ :  Provided  [also]  ^  that  the  value  of  such  personal  estate 
and  effects  situated  in  England  or  Ireland  respectively  shall  be 
separately  stated  in  such  inventory,  and  such  inventory  shall  be 
impressed  with  a  stamp  corresponding  to  the  entire  value  of  the 
estate  and  effects  included  therein,  wheresoever  situated  within 
the  United  Kingdom. 

10.  Confirmations  shall  be  in  the  form,  or  as  nearly  as  may  be 
in  the  form,  of  schedules  (D)  and  (E)  hereunto  annexed ;  and  such 
confirmations  shall  have  the  same  force  and  effect  with  the  like 
writs  framed  in  terms  of  the  Acts  of  Sederunt  passed  on  the  twen- 
tieth December  one  thousand  eight  hundred  and  twenty-three  and 
the  twenty-fifth  February  one  thousand  eight  hundred  and  twenty- 
four,  or  at  present  in  use. 

'  Bepealed  by  SUi.  Law  Hev.  Act,  1892. 
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11.  Oaths  and  affirmations  on  inventories  of  personal  estates  Oaths,  before 
given  up  to  be  i-ecorded  in  any  commissary  court  may  be  taken  JJj^en. 
either  before  the  commissary  or  his  depute,  or  the  commissary 

clerk  or  his  depute,  or  before  jmy  commissioner  appointed  by  the 
commissary,  or  before  any  magistrate  or  justice  of  the  peace  within 
the  United  Kingdom  or  the  colonies,  or  any  British  consul. 

12.  [From  and  after  the  date  aforesaid]  ^  when  any  confirma-  confimation 
tion  of  the  executor  of  a  person  who  shall  [in  manner  aforesaid  be  PJ^te^colirt 
found  to]  ^  have  died  domiciled  in  Scotland,  which  includes,  besides  °^  ?°^^f"f'x^ 
the  personal  estate   situated  in    Scotland,  also   personal  estate  have  the  effect 
situated  in  England,  shall  be  produced  in   the  Principal   Court  ^dSnlsVra-^'^ 
of  Probate  in  England,  and  a  copy  thereof  deposited  with  the*io°» 
registrar,  together  with  a  certified  copy  of  the  interlocutor  of  the 
commissary  finding  that  such  deceased  person  died  domiciled  in 
Scotland,  such  confirmation  shall  be  sealed  with  the  seal  of  the 

said  Court,  and  returned  to  the  person  producing  the  same,  and 
shall  thereafter  have  the  like  force  and  effect  in  England  as  if  a 
probate  or  letters  of  administration,  as  the  case  may  be,  had  been 
granted  by  the  said  Court  of  Probate. 

13.  [From  and  after  the  date  aforesaid]  ^  where  any  confirma-  Confirmation 
tion  of  the  executor  of  a  person  who  shall  [so  be  found  to]  ^  have  |?robate  ciurt 
died  domiciled  in  Scotland,  which  includes,  besides  the  personal  ^^^P'i^V^v*"*^ 

,  *■  sealed,  to  have 

estate  situated  in  Scotland,  also  personal  estate  situated  in  Ireland,  the  effect  of 
shall  be  produced  in  the  Court  of  Probate  in  Dublin,  and  a  copy  SS»utMith)n. 
thereof  deposited  with  the  registrar,  together  with  a  certified  copy 
cf  the  interlocutor  of  the  commissary  finding  that  such  deceaseil 
person  died  domiciled  in  Scotland,  such  confirmation  shall  be 
sealed  with  the  seal  of  the  said  Court,  and  returned  to  the  person 
producing  the  same,  and  shall  thereafter  have  the  like  force  and 
eCTect  in  Ireland  as  if  a  probate  or  letters  of  administration,  as  the 
case  may  be,  had  been  granted  by  the  said  Court  of  Probate  in 
Dublin. 

14.  [From  and  after  the  date  aforesaid]  ^  when  any  probate  or  Probate  or 
letters  of  administration  to  be  granted  by  the  Court  of  Probate  in  miJ^Jtraticn. 
En£;land  to  the  executor  or  administrator  of  a  person  who  shall  be  produced  iu 

°  *  commuBsary 

therein,  or  by  any  note  or  memorandum  written  thereon  signed  by  court,  and  cer- 
the  proper  officer,  stated  to  have  died  domiciled  in  England,  or  by  effect  crfcon^^ 
the  Court  of  Probate  in  Ireland  to  the  executor  or  administrator  firmation. 
of  a  person  who  shall  in  like  manner  be  stated   to  have  died 
domiciled  in  Ireland,  shall  be  produced  in  the  commissary  court 
of  the  county  of  Edinburgh,  and  a  copy  thereof  deposited  with 
the  commissary  clerk  of  the  said   Court,  the  commissary  clerk 
shall  indorse  or  write  on  the  back  or  face  of  such  grant  a  certi* 

1  Bepealed  by  Stat  Law  Bey.  Act,  1892. 
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ficate  in  tbe  form,  as  near  as  may  be,  of  the  schedule  (F)  hereunto 
annexed ;  and  such  probate  or  letters  of  administration,  being  duly 
stamped,  shall  be  of  the  like  force  and  effect  and  have  the  same 
operation  in  Scotland  as  if  a  confirmation  had  been  granted  by  the 
said  Court. 
For  securing  15.  In  any  of  the  aforesaid  cases  where  the  deceased  person 

dotitllr'^^      shall  be  stated  in  or  upon  the  probate  or  letters  of  administration 
^tM,  Ac.,  to    to  have  been  domiciled  in  England  or  in  Ireland,  as  the  case  may 
granted  for  aU  be,  such  probate  or  letters  of  administration  shall,  for  the  purpose 
[u*theuSited   ^^  sccuriug  the  payment  of  the  full  and  proper  stamp  duties,  be 
Kingdom.        deemed  and  considered  to  be  granted  for  and  in  respect  of  the 
whole  of  the  personal  and  moveable  estate  and  effects  of  the 
deceased  in  the  United  Kingdom,  within  the  meaning  of  the  Act 
of  Parliament  passed  in  the  fifty-fifth  year  of  the  reign  of  King 
George  the  Third,  chapter  one  hundred  and  eighty-four,  and  of  all 
other  Acts  of  Parliament  granting  or  relating  to  stamp  duties  on 
probates  and  letters  of  administration  in   England  and   Ireland 
respectively;  and  the  affidavit  required  by  law  to  be  made  on 
applying  for  probate  or  letters  of  administration  in  England  or 
Ireland  as  to  the  value  of  the  estate  and  effects  of  the  deceased ; 
inrentory  to    and  also  where  the  commissary  shall  in  manner  aforesaid  find  that 
propwty^^^        the  deceased  was  domiciled  in  Scotland,  the  inventory  required  by 
law  to  be  exhibited  and  recorded  in  the  proper  commissary  court 
in  Scotland  before  obtaining  confirmation,  or  intromitting  with  or 
entering  upon  the  possession  or  management  of  the  personal  or 
moveable  estate  or  effects  of  the  deceased  in  Scotland,  shall  respec- 
tively extend  to  and  include  the  whole  of  the  personal  and  move- 
able estate  of  the  deceased  person  in  the  United  Kingdom,  and  the 
value  thereof ;  and  the  stamp  duties  for  the  time  being  chargeable 
on  probates  and  letters  of  administration  and  on  inventories  respec- 
tively shall  be  chargeable  upon  any  probate  or  letters  of  admini- 
stration  to  be  granted,  and  any  inventory  to  be  exhibited  and 
recorded  as  aforesaid  respectively,  for  and  in  respect  of  the  whole 
of  the  personal  and  moveable  estate  and  effects  of  the  deceased  in 
the  United  Kingdom  and  the  value  thereof ;  and  the  said  aflidavit 
shall  also  separately  specify  tbe  value  of  the  said  estate  and  effects 
in  Scotland. 
Provisions  of  16-  ^or  the  purposo  aforesaid,  and  also  for  granting  relief 

^^"^^'to^t^*^  where  too  high  a  stamp  duty  shall  have  been  paid  on  any  such 
probateu,  probate  or  letters  of  administration  or  inventory,  the  provisions 
ministration]  Contained  iu  sections  forty,  forty-one,  forty-two,  and  forty-three 
mett?o''n\"uu^  of  the  Said  Act  passed  in  the  fifty-fifth  year  of  His  Majesty  King 
this  Act  George  the  Third,  relating  to  probates  and  letters  of  administration 
granted  in  England,  and  the  like  provisions  in  the  Act  passed  in 
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the  fifty-sixth  year  of  the  said  King,  chapter  fifty-six,  relating  to 
probates  and  letters  of  administration  granted  in  Ireland,  and  the 
provisions  contained  in  the  Act  passed  in  the  forty -eighth  year  of 
the  said  King,  chapter  one  hundred  and  forty-nine,  relating  to  in- 
ventories in  Scotland,  and  also  all  other  provisions  contained  in 
the  said  Acts  respectively,  or  in  any  other  Act  or  Acts  relating  to 
probates  and  letters  of  administration  and  inventories  respectively, 
shall  apply  to  the  probates  and  letters  of  administration  to  which 
effect  is  given  by  this  Act,  and  ibo  the  whole  of  the  personal  and 
moveable  estate  of  the  deceased  for  or  in  respect  of  which  the  same 
shall,  in  pursuance  of  this  Act,  be  deemed  to  be  granted,  whereso- 
ever situate  in  the  United  Kingdom ;  and  also  to  the  inventories 
in  which  the  whole  of  the  personal  and  moveable  estate  of  the 
deceased,  wheresoever  situate  in  the  United  Kingdom,  ought,  in 
pursuance  of  this  Act,  to  be  included,  in  as  full  and  ample  a  manner 
as  if  all  such  provisions  were  herein  enacted  in  reference  to  such 
probates,  letters  of  administration,  and  inventories  respectively. 

17.  Provided,  that  in  any  case  where,  on  applying  for  probate  Affidavit  as  to 
or  letters  of  administration,  it  shall  be  required  to  be  stated  as  miScTonapp^- 
aforesaid  that  the  deceased  was  domiciled  in  England  or  in  Ireland,  ing  for  probate 
the  affidavit  so  as  aforesaid  required  by  law  shall  specify  the  fact  tion. 
according  to  the  deponent's  belief,  which  shall  be   sufficient  to 
authorise  the  same  to  be  so  stated  in  or  upon  the  probate  or  lett-ers 

of  administration  :  Provided  also,  that  any  such  statement,  and  the 
interlocutor  of  the  commissary  finding  that  the  deceased  was 
domiciled  in  Scotland,  shall  be  evidence,  and  have  effect  for  the 
purposes  of  this  Act  only. 

18.  It  shall  be  competent  to  the  Court  of  Session,  and  they  ActsofSeiie- 
are  hereby  authorised  and  required,  from  time  to  time  to  pass  such  SawecTfor  foi- 
Acts  of  Sederunt  as  shall  be  necessary  and  proper  for  regulating  in  ^^  of  thu"^ 
all  respects  the  proceedings  under  this  Act  before  the  commissary  Act 

of  Edinburgh  and  other  commissaries  in  Scotland,  and  following 
out  the  purposes  of  this  Act,  and  also  the  fees  to  be  paid  to  agents 
before  the  said  courts,  and  to  the  commissary  clerks  and  other 
officers  of  court,  and  the  expense  of  publication  of  petitions. 

19.  [All  former  Acts,  and  Aqts  of  Sederunt  made  in  virtue  Former  Acts 
thereof,  so  far  as  inconsistent  with  the  present  Act,  are  hereby  p^,^®™J5J."" 
repealed ;  and]  ^  this  Act  [may  be  amended  or  repealed  by  any  Act  consiateut  with 
to  be  passed  during  the  present  Session  of  Parliament,  and]  ^  may 

be  cited  as  the  "  Confirmation  and  Probate  Act,  1858." 

20.  [The    word    "  commissary "    shall    include    commissary  interpretation 
depute,  and]*  the  term  "commissary  clerk"  shall  include  com- ^^*^^'"*' 
missary  clerk  depute. 

1  Repealed  by  Stat  Law  Sev.  Act,  1875. 
>  Repealed  by  Stat  Law  Rev.  Act,  1892. 
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SCHEDULES  to  wluch  the  for^;oiog  Act  refers. 


Schedule  (A). 

Form  of  a  Petition  for  Appointment  of  an  Executor  to  a  deceased 

person, 

Uuto  the  Honourable  the  Commissaiy  of  [specify  the  county^  the 
Petition  of  A.  B.  \hcre  name  and  design  the  petitioner^ ; 

Humbly  sheweth. 

That  the  late  C.  D.  [here  name  and  design  the  deceased  person  to 
whom  an  executor  is  sought  to  be  appointed^  died  at  [sp^fy  pleux] 
on  or  about  the  [specify  date],  and  had  at  the  time  of  his  death  his 
ordinary  or  principal  domicile  in  the  county  of  [specify  county,  or 
"  furth  of  Scotland,"  or  "  without  any  fixed  domicile,"  or  "  without 
any  known  domicile,"  as  the  case  may  be]. 

That  the  petitioner  is  the  only  son  and  next  of  kin  [or  state 
what  other  relationship,  character,  or  title  the  petitioner  has^  giving 
him  right  to  apply  for  the  appointment  of  executor}. 

May  it  therefore  please  your  Lordship  to  decern  the  petitioner 
executor-dative  qua  next  of  kin  to  the  said  C,  D,  [or  state 
the  other  character  in  which  the  petitioner  claims  to  be 
appointed  executor]. 

According  to  Justice,  &c. 

[S^ned  by  the  petitioner  or  his  agent.] 


Schedule  (B). 

Holl  of  Petitions  for  the  Appointment  of  Executors  in  Commissary 

Courts  in  Scotland, 


County. 


Edinburgh. 


Name  and  Designation 
of  Petitioner. 


A.  B.y  Writer  in 
Edinburgh. 


Title  of 
Petitioner. 


Next   of 
kin. 


Name  and  Designation 
of  Defunct. 


(7.   D.,  Merchant 
in  Edinburgh. 


Place  and  Date 
of  Death. 


No.  George 
Street,  Edin- 
burgh, 1st 
Jan.  1857. 
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Schedule  (C).^ 

Form  of  Certificate  hy  Commissary  Clerk  of  publication  of  a 
Petition  for  the  Appointment  of  an  Executyr, 

I.  A,  B.,  commissary  clerk  [or  "  commissary  clerk  depute," 
as  the  case  may  he"]  of  the  county  of  [specify  county],  hereby  certify 
that  this  petition  was  intimated  by  affixing  a  copy  thereof  on  the 
door  of  the  court-house  [if  some  other  place  has  been  directed  by 
the  commissary,  specify  it\  on  the  [specify  datt\  and  by  being 
published  by  the  keeper  of  the  record  of  cdictal  citations  at 
Edinburgh,  in  the  printed  roll  of  petitions  for  the  appointment  of 
executors  in  the  commissary  courts  of  Scotland,  printed  and 
published  on  [specify  date,]  A,  B. 

Schedule  (D). 

Form  of  a  Testament-Dative  or  Confirmation  of  the  Executor  of  a 
person  who  has  died  without  naming  one, 

I,  A.  B,,  commissary  of  the  county  of  [specify  county],  con- 
sidering that  by  my  decree,  dated  [specify  date],  I  decerned  C.  I). 
executor-dative  qua  next  of  kin  [or  other  character,  as  the  case  may 
he]  of  the  late  E,  F,  who  died  at  [specify  place]  on  [specify  date], 
and  Eeeing  that  the  said  C.  D,  has  since  given  up  on  oath  an 
inventory  of  the  personal  estate  and  effects  of  the  said  E,  F.  at  the 
time  of  his  death  sititated  in  Scotland  [or  situated  in  Scotland 
and  England,  or  in  Scotland  and  Ireland,  or  in  Scotland,  England, 
and  Ireland,  as  the  case  may  be\  amounting  in  value  to 
pounds,  which  inventory  has  been  recorded  in  my  court  books,  of 
date  [specify  date],  and  that  he  has  likewise  found  caution  for  his 
acts  and  intromissions  as  executor  :  Therefore  I,  in  Her  Majesty's 
name  and  authority,  make,  constitute,  ordain,  and  confirm  the  said 
C  D.  executor-dative  qua  [specify  character]  to  the  defunct,  with 
full  power  to  him  to  uplift,  receive,  administer,  and  dispose  of  the 
said  personal  estate  and  effects,  and  grant  discharges  thereof,  if 
needful  to  pursue  therefor,  and  generally  every  other  thing  concern- 
ing the  same  to  do  that  to  the  office  of  executor-dative  qua  [specify 
cliaracter]  is  known  to  belong;  providing  always  that  he  shall 
render  just  count  and  reckoning  for  his  intromissions  therewith 
when  and  where  the  same  shall  be  legally  required. 

Given  under  the  seal  of  office  of  the  commissiariot  [specify 
county],  and  signed  by  the  clerk  of  court  at  [specify 
place],  the  [specify  date]. 

To  be  signed  by  the  commissary  clerk  or  his  depute,  and  sealed 
with  the  seal  of  ofjice. 

^  Repealed  by  39  and  40  Vict.,  cap.  70. 
VOL.  IL  2  R  2 
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Schedule  (E). 

Fomi  of  a  TtstamerU^Testamentar  or  CanfimuUion  of  an 

ExtcutcT'NomiTKUe, 

I,  A.  B.,  commissary  of  the  county  of  [speci/tf  eminly],  consider- 
ing that  the  late  C.  D.  died  at  [specify  place],  upon  [speeifff  daie\, 
and  that  by  his  last  will  [or  other  wrUinj  eorUaining  the  nomination 
of  executor],  dated  [specify  date],  and  recorded  in  my  court  books 
upon  [specify  date],  the  said  C.  D.  nominated  and  appointed  E.  F. 
to  be  his  executor,  and  that  the  said  E,  F.  has  given  up  on  oath  an 
inventory  of  the  personal  estate  and  effects  of  the  said  C,  D.  at  the 
time  of  his  death  situated  in  Scotland  [or  situated  in  Scotland  and 
England,  or  situated  in  Scotland  and  Ireland,  or  situated  in  Scot- 
land, England,  and  Ireland,  as  ilie  case  may  be],  amounting  in  value 
to  pounds,  which  inventory  has  likewise  been  recorded 

in  my  court  books  of  date  [specify  date] :  Therefore  I,  in  Her 
Majesty's  name  and  authority,  ratify,  approve,  and  confirm  the 
nomination  of  executor  contained  in  the  foresaid  last  will  [or  other 
vrrUing  containing  the  nomination  of  execiUor]  ;  and  I  give  and  com- 
mit to  the  said  E.  F.  full  power  to  uplift,  receive,  administer,  and 
dispose  of  the  said  personal  estate  and  effects,  grant  discharges 
thereof,  if  needful  to  pursue  therefor,  and  generally  every  other 
thing  cx>ncerning  the  same  to  do  that  to  the  office  of  an  executor- 
nominate  is  known  to  belong ;  providing  always  that  he  shall  render 
just  count  and  reckoning  for  his  intromissions  therewith  when  and 
where  the  same  shall  be  legally  required. 

Given  under  the  seal  of  office  of  the  commissariot  at  [y^ecify 
county],  and  signed  by  the  clerk  of  court  at  [specify 
place],  the  [specify  date]. 

To  be  signed  by  the  commissary  clerk  or  his  depute^  and  sealed 
with  the  seal  of  offijce. 


Schedule  (F), 

I,  A,  B,,  commissary  clerk  [or  commissary  clerk  depute]  of 
the  county  of  Edinburgh,  hereby  certify  that  this  grant  of  probate 
has  [or  these  letters  of  administration  have]  been  produced  in  the 
commissary  court  of  the  said  county,  and  that  a  copy  thereof  has 
been  deposited  with  me. 
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22  VICTORIA,  Cap.  30. 

An  Act  to  amend  the  "  Confirmation  and  Probate  Act,  1858." — 

[I9th  April  1859.] 

[Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same  as  follows :]  ^ 

1.  All  persons  and  corporations  who,  in  reliance  upon  any  Persons,  &c. 
instrument  purporting  to   be  a  confirmation  granted  under  thements^Don 
-  Ccfinn.  J„  L  Potato  Act,  1858,"  ..d  dl  ^«ou,  .nd  co-po-  3'^ 
rations  who,  in  reliance  upon  any  such  instrument  which  may  be  ^nder  Act  1858 
sealed  under  the  authority  of  the  said  Act  with  the  seal  of  the  fied. 
l^rincipal  Court  of  Probate  in  England  or  of  the  Court  of  Probate 

in  Dublin,  and  all  persons  or  corporations  who,  in  reliance  upon 
any  instrument  purporting  to  be  a  pr  jbate  or  letters  of  administra- 
tion granted  by  the  Court  of  Probate  in  England  or  Court  of  Pro- 
bate in  Dublin,  and  having  indorsed  or  written  thereon  a  certificate 
by  the  commissary  clerk  of  Edinburgh,  in  the  form  in  the  said 
Confirmation  and  Probate  Act  prescribed,  shall  have  made  or  per- 
mitted to  be  made,  or  shall  make  or  permit  to  be  made,  any  payment 
or  transfer  bona  fide  upon  any  such  confirmation,  probate,  or  letters 
of  administration,  shall  be  indemnified  and  protected  in  so  doing, 
notwithstanding  any  defect  or  circumstance  whatsoever  affecting  the 
validity  of  such  confirmation,  probate,  or  letters  of  administration. 

2.  This  Act  may  be  cited  as  the  **  Confirmation  and  Probate  Short  title. 
Amendment  Act,  1859." 


24  &  25  VICTORIA,  Cap.  84. 

An  Act  to  amend  the  Law  in  Scotland  relative  to  tJie  JResignation, 
Powers,  and  Liabilities  of  Gratuitous  Tincstees. — ^[6th  August 
1861.]  2 

[Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows :  y 

1  Repealed  by  Stat  Law  Bev.  Act,  1892. 

s  The  TniBtB  (Sootknd)  Act,  1861.— (Short  Titles  Act,  1892.)    Extended  by  26 
and  27  Vict,,  cap.  115,  §  1 ;  and  by  47  and  48  Vict,  cap.  63. 
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What  tntsta 
hereafter  con- 
stitoted  shall 
be  held  to 
iuelude. 


Not  to  affect 
liabilitiea  in- 
cnrred  by  trus- 
tees prior  to  re- 
Bigoatioo,  &c. 

Construction 
of  the  temi 
**  gratuitous 
trustee." 


1.  All  trusts  constituted  by  virtue  of  any  deed  or  local  Act  of 
PurliameDt  under  which  gratuitous  trustees  are  nominated  shall  l^e 
held  to  include  the  following  provisions,  unless  the  contrary  be  ex- 
pressed ;  that  is  to  say,  power  to  any  trustee  so  nominated  to  resign 
the  office  of  trustee ;  power  to  such  trustee,  if  there  be  only  one,  or 
to  the  trustees  so  nominated,  or  a  quorum  of  them,  to  assume  new 
trustees ;  a  provision  that  the  majority  of  the  trustees  accepting 
and  surviving  shall  be  a  quorum  ;  and  a  provision  that  each  such 
trustee  shall  only  be  liable  for  his  own  acts  and  intromissions,  and 
shall  not  be  liable  for  the  acts  and  intromissions  of  co-trustees,  and 
shall  not  be  liable  for  omissions. 

2.  Nothing  contained  in  this  Act  shall  affect  any  liability 
incurred  by  any  gratuitous  trustee  prior  to  the  date  of  any  resigna- 
tion or  assumption  under  the  provisions  of  this  Act  [nor  any  action 
at  law  commenced  before  the  passing  of  this  Act.]^ 

[3.  A  gratuitous  trustee  shall,  for  the  purposes  of  this  Act,  be 
held  to  be  any  trustee  who  receives  no  pecuniary  or  valuable  con- 
sideration for  performing  the  duties  of  a  trustee,  and  is  under  no 
obligation,  without  special  acceptance  of  such  office,  to  discharge 
the  duties  of  trustee :  Provided  always,  that  nothing  in  this  Act 
shall  extend  to  any  trustee  appointed  under  the  contract  of  any 
trading  company.]  ^ 


24  &  25  VICTORIA,  Cap.  114. 


An  Act  to  amend  the  Law  with  respect  to  Wills  of  Personal  Estate 
made  hy  British  Subjects, — [6th  August  1861.]  ' 

[Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 

the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 

and  Commons,  in  this  present  Parliament  assembled,  and  by  the 

authority  of  the  same,  as  follows]  :  * 

Wills  made  out        1.  Every  will  and  other  testamentary  instrument  made  out  of 

domtoiSfad-  the  United  Kingdom  by  a  British  subject  (whatever  may  be  the 

accopdimr'to**  domicile  of  such  person  at  the  time  of  making  the  same  or  at  the 

the  law  of  the  time  of  his  or  her  death)  shall,  as  regards  personal  estate,  be  held 

ulace  where  

made.  to  be  well  executed  for  the  purpose  of  being  admitted  in  England 

and  Ireland  to  probate,  and  in  Scotland  to  confirmation,  if  the 

^  Repealed  by  SUt  Law  Bev.  Act,  1875. 
3  Repealed  by  Stat  Law  Rev.  Act  (No.  1).  1893. 
«  The  Wills  Act,  1861.-{Short  Titles  Act,  1892.) 
*  Repealed  by  Stat.  Law  Rev.  Act,  1892. 
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same  be  made  according  to  the  forms  required  either  by  the  law 
of  the  place  where  the  same  was  made,  or  by  the  law  of  the  place 
where  such  person  was  domiciled  when  the  same  was  made,  or  by 
the  laws  then  in  force  in  that  part  of  Her  Majesty's  dominions 
where  he  had  his  domicile  of  origin. 

2.  Every  will  and  other  testamentary  instrument  made  within  Wilis  made  in 
the  United  Kingdom  by  any  British  subject  (whatever  may  be  the  to  beTdm^tted 
domicile  of  such  person  at  the  time  of  making  the  same  or  at  the  In^'^i^^^i^'^^' 
time  of  his  or  her  death)  shall,  as  regards  personal  estate,  be  held  usage. 

to  be  well  executed,  and  shall  be  admitted  in  England  and  Ireland 
to  probate,  and  in  Scotland  to  confirmation,  if  the  same  be  executed 
according  to  the  forms  required  by  the  laws  for  the  time  being  in 
force  in  that  part  of  the  United  Kingdom  where  the  same  is  made. 

3.  No  will  or  other  testamentary  instrument  shall  be  held  to  change  of 
be  revoked  or  to  have  become  invalid,  nor  shall  the  construction  toinvaiidate 
thereof  be  altered,  by  reason  of  any  subsequent  change  of  domicile  ^*^^* 

of  the  person  making  the  same. 

4.  Nothing  in  this  Act  contained  shall  invalidate  any  will  or  Nothing  in  tin's 
other  testamentary  instrument  as  regards  personal  estate  which  ^^^  °nig^*  *" 
would  have  been  valid  if  this  Act  had  not  been  passed,  except  as  ot^r^isc 
such  will  or  other  testamentary  instrument  may  be  revoked  or 

altered  by  any  subsequent  will  or  testamentary  instrument  made 
valid  by  this  Act. 

6.  This  Act  shall  extend  only  to  wills  and  other  testamentary  Extent  of  Act. 
instruments  made  by  persons  who  die  after  the  passing  of  this  Act. 


24  &  25  VICTOEIA,  Cap.  121. 

An  Ad  to  amend  the  Law  in  relation  to  the  Wills  and  Domicile  of 
British  subjects  dying  whilst  resident  abroad,  and  of  Foreign 
Subjects  dying  whilst  resident  within  Her  Majesty's  Dominions, 
—[6th  August  1861.]  1 

[Whereas  by  reason  of  the  present  law  of  domicile  the  wills  of 
British  subjects  dying  whilst  resident  abroad  are  often  defeated, 
and  their  personal  property  administered  in  a  manner  contrary  to 
their  expectations  and  belief ;  and  it  is  desirable  to  amend  such 
law,  but  the  same  cannot  be  effectually  done  without  the  consent 
and  concurrence  of  foreign  states  :  Be  it  therefore  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and  con- 

1  The  Domicile  Act,  1861.— (Short  Titlt^s  Act,  1892.) 
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sent  of  the  LorJs  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  autliority  of  the  same,  as 
foUows] :  ^ 
No  British  sub.  1.  Whenever  Her  Majesty  shall  by  convention  with  any  foreign 
iorcimcountiy  ^^^  agree  that  provisions  to  the  effect  of  the  enactments  herein 
to  be  deemed  to  contained  shall  be  applicable  to  the  subjects  of  Her  Majesty  and  of 
domicile  unless  such  foreign  State  respectively,  it  shall  be  lawful  for  Her  Majesty 
Ifr^oSfy^™  by  any  Order  in  Council  to  direct,  and  it  is  hereby  enacted,  That 
immediately  f j-qhj  and  after  the  publication  of  such  order  in  the  London  Gazette 
or  her  death,  no  British  Subject  resident  at  the  time  of  his  or  her  death  in  the 
an  pu^sM  of  foreign  country  named  in  such  Order  shall  be  deemed  under  any 
testate  or  in-  circumstances  to  Lave  acquired  a  domicile  in  such  country  unles3 
sioQ  shall  re-  such  British  subjcct  shall  have  been  resident  in  such  country  for 
cib  poMewSi  ^^^  7^^^  immediately  preceding  his  or  her  decease,  and  shall  also 
at  the  time  of  jjj^ye  made  and  deposited  in  a  public  office  of  such  foreign  country 
in  such  foreign  (such  officc  to  be  named  in  the  Order  in  Council)  a  declaration  in 
country.  writing  of  his  or  her  intention  to  become  domiciled  in  such  foreign 

country ;  and  every  British  subject  dying  resident  in  such  foreign 
country,  but  without  having  so  resided  and  made  such  declaration 
as  aforesaid,  shall  be  deemed,  for  all  purposes  of  testate  or  intestate 
succession  as  to  moveables,  to  retain  the  domicile  he  or  she  pos- 
sessed at  the  time  of  his  or  her  going  to  reside  in  such  foreign 
country  as  aforesaid. 
No  foreign  sub-       2.  After  any  such  convention  as  aforesaid  shall  have  been 
Ijreat  BrftaSi    entered  into  by  Her  Majesty  with  any  foreign  state,  it  shall  be 
SL  d'*^*^  to    '^^'^^l  ^^^  ^^^  Majesty  by  Order  in  Council  to  direct,  and  from  and 
have  ac<}uiTed  after  the  publication  of  such  Order  in  the  London  Gazette  it  shall  be 
fess'perident'*   ^ud  is  hereby  enacted,  that  no  subject  of  any  such  foreign  country 
therein  for  one  ^Jjq  ^t  the  time  of  his  or  her  death  shall  be  resident  in  any  part  of 

year  imme-  ,  . 

diateiy  preced-  Great  Britain  or  Ireland  shall  be  deemed  under  any  circumstances 

dMithj^Ac.  ^^   to  have  acquired  a  domicile  therein,  unless  such  foreign  subject 

shall  have  been  resident  within  Great  Britain  or  Ireland  for  one 

year  immediately  preceding  his  or  her  decease,  and  shall  also  have 

signed,  and  deposited  with  Her  Majesty's  Secretary  of  State  for  the 

Home  Department,  a  declaration  in  writing  of  his  or  her  desire 

to  become  and  be  domiciled  in  England,  Scotland,  or  Ireland,  and 

that  the  law  of  the  place  of  such  domicile  shall  regulate  his  or  her 

moveable  succession. 

Who  this  Act         3.  This  Act  shall  not  apply  to  any  foreigners  who  may  have 

shall  not  apply  Qjji^^jjjgjj  letters  of  naturalisation  in  any  part  of  Her  Majesty's 

dominions. 
When  subjects        4.  Whenever  a  convention  shall  be  made  between  Her  Majesty 
steuTshaii      *^^  *°y  foreign  state,  whereby  Her  Majesty's  consuls  or  vice- 

^  Bef  ealed  by  Stat.  Law  Rev.  Act,  1892. 
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Consuls  in  such  foreign  state  shall  receive  the  same  or  the  like  die  in  Her 
powers  and  authorities  as  are  hereinafter  expressed,  it  shall  be  law-  domSwM  and 
ful  for  Her  Majesty  by  Order  in  Council  to  direct,  and  from  and  ^^«"  «^*^*  ^ 

m  t  no  persona  to 

after  the  publication  of  such  Order  in  the  London  Gazette  it  shall  administer  to 
be  and  is  hereby  enacted,  that  whenever  any   subject  of   such  the  comqIs  of 
foreign  state  shall  die  within  the  dominions  of  Her  Majesty,  and  JJJ^^*^**^ 
there  shall  be  no  person  present  at  the  time  of  such  death  who  ministor. 
shall  be  rightfully   entitled  to  administer  to  the  estate  of  such 
deceased  person,  it  shall  be  lawful  for  the  consul,  vice-consul,  or 
consular  agent  of  such   foreign  state  within  that  part  of  Her 
Majesty's  dominions  where  such  foreign  subject  shall  die,  to  take 
possession  and  have  the  custody  of  the  personal  property  of  the 
deceased,  and  to  apply  the  same  in  payment  of  his  or  her  debts  and 
funeral  expenses,  and  to  retain  the  surplus  for  the  benefit  of  the 
persons  entitled  thereto  ;  but  such  consul,  vice-consul,  or  consular 
agent  shall  immediately  apply  for,  and  shall  be  entitled  to  obtain 
from  the  proper  court,  letters  of  administration  of  the  effects  of 
such  deceased  person,  limited  in  such  manner  and  for  such  time  as 
to  such  court  shall  seem  fit. 


26  &  27  VICTORIA,  Cap.  115. 

An  Act  to  explain  the  Act  for  the  Amendment  of  the  Law  relative  to 
Gratuitous  Trustees  in  Scotland. — [28th  July  1863.]^ 

Whekeas  an  Act  was  passed  in  the  twenty-fourth  and  twenty- 
fifth  years  of  the  reign  of  Her  present  Majesty,  intituled  An  Act  to 
amend  the  Law  in  Scotland  relative  to  the  Resignation,  Powers, 
and  liabilites  of  Gratuitous  Trustees :  and  whereas  doubts  have 
arisen  as  to  the  trusts  to  which  the  recited  Act  applies :  Be  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  The  recited  Act  is  and  shall  be  applicable  to  all  trusts  con-  R«cited  Act  to 

anolv  to  trusts 

stituted  by  virtue  of  any  deed  or  local  Act  of  Parliament  under  at  whatever 
which  gratuitous  trustees  are  nominated,  at  whatever  time  such  t^^^**' ^' 
trusts  may  have  been  or  may  be  constituted. 

2.  The  expression  "  gratuitous  trustees  "  in  the  recited  Act  and  ^^  ^iSSs^ 
this  Act  shall  extend  to  and  include  gratuitous  trustees  who  are  trastees  ex 
appointed  or  who  hold  ex  officio.  ^    ^* 

1  The TruBtfl  (Sootiftnd)  Act,  1863.— (Short  TitlM  A^,  1802.)   Whole  Act  repealed 
by  Stftt.  Law  Rev.  Act  (No.  1),  1898. 
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30  &  31  VICTOKIA,  Cap.  97. 

An  Act  to  facilitate  the  Administration  of  Ttusts  in  Scotland. — ' 

[12th  August  1867.] 

[Whereas  by  the  Acts  twenty- fourth  and  twenty-6fth  Victoria, 
chapter  eighty-four,  and  twenty-sixth  and  twenty-seventh  Victoria, 
chapter  one  hundred  and  fifteen,  certain  powers  are  conferred  on 
gratuitous  trustees  in  Scotland,  and  it  is  expedient  that  greater 
facilitias  should  be  given  for  the  administration  of  trust-estates  in 
Scotland : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows :]  ^ 
Definition  of  1.  In  the  construction  of  this  Act  and  of  the  said  recited  Acts 

trnst-deedB.  ^^^  words  "  trusts  and  trust-deeds "  shall  be  held  to  mean  and 
iuclude  all  trusts  constituted  by  virtue  of  any  deed  or  by  private  or 
local  Act  of  Pai'liament;  and  the  words  "gratuitous  trustees"  in 
the  sense  of  this  Act  and  of  the  said  recited  Acts  shall  mean  and 
include  all  trustees  who  are  not  entitled  as  such  to  remuneration 
for  their  services  in  addition  to  any  beuefit  they  may  be  entitled  to 
under  the  trust,  or  who  hold  the  office  ex  officio,  and  shall  extend 
to  and  include  all  trustees,  whether  original  or  assumed,  who  are 
eutitled  to  receive  any  legacy  or  annuity  or  bequest  under  the 
trust :  Provided  always  that  no  trustee  to  whom  any  legacy  or 
bequest  or  annuity  is  expressly  given  on  condition  of  the  recipient 
thereof  accepting  the  office  of  trustee  under  the  trust  shall  be 
entitled  to  resign  the  office  of  trustee  by  virtue  of  this  or  of  the  said 
recited  Acts,  unless  otherwise  expressly  declared  in  the  trust-deed. 
General  powers  2.  In  all  such  trusts  the  trustees  shall  have  power  to  do  the 
following  acts,  where  such  acts  are  not  at  variance  with  the  terms 
or  purposes  of  the  trust,  and  such  acts  when  done  shall  be  as  effec- 
tual as  if  such  powers  had  been  contained  in  the  trust-deed,  viz. : — 

1.  To  appoint  factors  and  law -agents,  and  to  pay  them  a  suitable 

remuneration : 

2.  To  discharge  trustees  who  have  resigned,  and  the  representa- 

tives of  trustees  who  have  died  : 

S.  To  grant  leases  of  the  heritable  estate  of  a  duration  not 
exceeding  twenty-one  years  for  agricultural  lands,  and 
thirty-one  years  for  minerals,  and  to  remove  tenants  : 

4.  To  uplift,  discharge,  or  assign  debts  due  to  the  trust-estate : 

^  nepealed  by  SUt  Law  Kev.  Act  (No.  1),  1893. 
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5.  To  compromise  or  to  submit  and  refer  all  claims  connected 

vrtth  the  trust-estate : 

6.  To  grant  all  deeds  necessary  for  carrying  into  effect  the 

powers  vested  in  the  trustees  : 

7.  To  pay  debts  due  by  the  truster  or  by  the  trust-estate  with- 

out requiring  the  creditors  to  constitute  such  debts  where 
the  trustees  are  satisfied  that  the  debts  are  proper  debts 
of  the  trust. 
3.  It  shall  be  competent  to  the  Court  of  Session,  on  the  peti-  Powers  which 
tion  of  the  trustees  under  any  trust-deed,  to  grant  authority  to  the  to'tnistoSby*^ 
trustees  to  do  any  of  the  following  acts,  on  being  satisfied  that  the  *^®  Ooxat, 
same  is  expedient  for  the  execution  of  the  trust  and  not  inconsis- 
tent with  the  intention  thereof ;  and  the  Court  shall  determine  all 
questions  of  expenses  in  relation  to  such  applications,  and  where 
it  shall  be  of  opinion  that  the  expense  of  any  such  application 
should  not  be  charged  against  the  trust-estate,  it  shall  so  find  in 
disposing  of  the  application  : 

1.  To  sell  the  trust-estate  or  any  part  of  it : 

2.  To  grant  feus  or  long  leases  of  the  lieritable  estate  or  any 

part  of  it  : 

3.  To  borrow  money  on  the  secuiity  of  the  trust-estate  or  any 

part  of  it : 

4.  To  excamb  any  part  of  the  trust-estate  which  is  heritable  : 
Provided  always,  that  when  all  the  beneficiaries  under  the  trust  in 
existence  at  the  date  of  presenting  such  petition  are  of  full  age  and 
capable  of  acting,  it  shall  be  in  their  power,  by  deed  of  consent,  to 
grant  authority  to  the  trustees  to  do  any  of  the  said  acts,  the  same 
not  being  inconsistent  with  the  intention  of  the  trust ;  and  such 
authority  being  obtained,  the  said  acts,  when  done,  shall  be  equally 
valid  and  effectual  as  if  the  authority  of  the  Court  for  the  execu- 
tion  of  the  same  had  previously  been  obtained. 

4.  All  powers  of  sale  conferred  on  trustees  by  the  trust-deed.  Extension  of 
or  by  virtue  of  this  Act,  may  be  exercised  either  by  public  roup  or  ^for  sak."* 
private  bargain,  unless  otherwise  directed  in  the  trust-deed  or  in 
the  authority  given  by  the  Court,  or  in  the  deed  of  consent  to  be 
granted  by  the  beneficiaries ;  and  when  the  estate  is  heritable,  it 
shall  be  lawful  in  such  sales  to  sell,  subject  to  or  under  reservation 
of  a  feu-duty  or  ground-annual,  at  such  rate  and  on  such  conditions 
as  may  be  agreed  upon ;  and  in  all  sales  and  feus  it  shall  be  lawful 
to  reserve  the  mines  and  minerals  if  so  wished. 

[6.  Trustees  under  any  trust-deed  may,  unless  the  contrary  be  Powers  of  trus- 
expressly  provided  in  such  trust-deed,  invest  the  trust-funds  in  the  ^t^delSs 
purchase  of  any  of  the  Goverraent  stocks,  public  funds,  or  securi-  with  respect  to 
ties  of  the  United  Kingdom,  or  stock  of  the  Bank  of  England,  or 
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may  lend  the  Irust-funds  on  the  security  of  any  of  the  aforesaid 
stocks  or  funds,  or  on  the  security  of  heritable  property  in  Scot- 
land, and  may  from  time  to  time  at  their  discretion  vary  any  such 
investment  or  loan :  Provided  that  the  trustees  shall  not  be  held 
to  be  subject  as  defendants  or  respondents  to  the  jurisdiction  of 
any  of  Her  Majesty's  Superior  Courts  of  Law  or  Equity  in  England 
or  Ireland,  either  as  trustees  or  personally,  by  reason  of  their  having 
invested  or  lent  trust-funds  as  aforesaid.  ^ 
Powers  of  in-  6.  The  powers  of  investment  conferred  by  this  Act  shall  not 

t™ri2^\ot  be  held  or  construed  as  restricting  or  controlling  any  powers  of 
to  be  restricted,  investment  of  trust-fuuds  expressly  contained  in  any  trust-deed. 
The  Court  may       7^  The  Court  may  from  time  to  time,  under  such  conditions 

ftiitborifle  tbe 

advance  of  part  as  they  scc  fit,  authorise  trustees  to  advance  any  part  of  the 
of  atow?fMd.  capital  of  a  fund  destined,  either  absolutely  or  contingently,  to 
minor  descendants  of  the  truster,  being  beneficiaries  having  a 
vested  interest  in  such  fund,  if  it  shall  appear  that  the  income  of 
the  fund  is  insufficient  or  not  applicable  to,  and  that  such  advance 
is  necessary  for  the  maintenance  or  education  of  such  beneficiaries, 
or  any  of  them,  and  that  it  is  not  expressly  prohibited  by  the 
trust-deed,  and  that  the  rights  of  parties  other  than  the  heirs  or 
representatives  of  such  minor  beneficiaries  shall  not  be  thereby 
prejudiced. 
Application  of        8.  The  Court  may,  on  petition  by  the  trustees,  and  after  such 

trust-funds.        .    ••       .-  j    •         •  t.     ^1.        i_i.  a.\.      • 

mtmiation  and  inquiry  as  may  be  thought  necessary,  authorise 
the  trustees  under  any  trust-deed  to  apply  the  whole  or  any 
part  of  trust-funds  which  they  are  empowered  or  directed  by  the 
ti-ust-deed  to  invest  in  the  purchase  of  heritable  property  to  the 
payment  or  redemption  of  any  debt  or  burden  affecting  heritable 
property  which  may  be  destined  to  the  same  series  of  heirs,  and 
subject  to  the  same  conditions  as  are  by  the  trust-deed  made  appli- 
cable to  the  heritable  property  directed  to  be  purchased ;  provided 
always,  that  such  application  shall  not  be  inconsistent  with  the 
other  provisions  of  the  trust-deeds. 
Discharge  of  9.  When  a  trustee  who  resigns,  or  the  representatives  of  a 

ing*Md heira*  trustee  who  lias  died  or  resigned,  cannot  obtain  a  discharge  of  his 
of  trustees       a^ts  and  intromissions  from  the  remaining  trustees,  and  when  the 
the  subsistence  beneficisries  of  the  trust  refuse,  or  are   unable  from  absence, 
of  t  e  trust,     incapacity,  or  otherwise,  to  grant  a  discharge,  the  Court  may,  on 
petition  to  that  eflect  at  the  instance  of  such  trustee  or  represen- 
tative, and  after  such  intimation  and  inquiry  as  may  be  thought 
necessary,  grant  such  discharge,  and  it  shall  be  in  the  power  of  the 
Court  to  direct  that  the  expense  of  such  application  be  paid  out  of 
the  trust-estate,  if  the  Court  sliall  consider  this  reasonable. 

^  Repealed  by  47  and  43  Vict,  cap.  63,  sec.  3.    Amended  by  50  and  51  Vict,  cap.  13. 
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10.  Any  trustee  entitled  to  resign  his  office  nia^"  do  so  by  Formofresig- 
minute  of  the  trust  entered  in  the  sederunt  book  of  the  trust,  and  trStees!     * 
signed  in  such  sederunt  book  by  such  trustee  and  by  the  other 

trustee  or  trustees  acting  at  the  time,  or  he  may  do  so  by  signing 
a  minute  of  resignation,  in  the  form  of  the  schedule  (A)  to  this 
Act  annexed,  or  to  the  like  effect,  and  may  register  the  same  iu 
the  books  of  Council  and  Session,  and  in  such  case  he  shall  be 
bound  to  intimate  the  same  to  his  co-trustee  or  trustees,  and  the 
resignation  shall  be  held  to  take  effect  from  and  after  the  expiry 
of  one  calendar  month  after  the  date  of  such  intimation,  or  the  last 
date  thereof  if  more  than  one,  if  the  trustee  or  trustees  to  whom 
such  intimation  was  given  is  within  Scotland,  or  otherwise  within 
three  months  from  and  after  that  date ;  and  in  case  after  inquiry 
the  residence  of  any  trustee  to  whom  intimation  should  be  given 
under  this  provision  cannot  be  found,  such  intimation  shall  be 
given  edictally  in  usual  form,  and  the  resignation  in  that  case 
shall  be  held  to  take  effect  from  and  after  the  expiry  of  six  months; 
and  if  any  trustee  entitled  to  resign  his  office  is  at  the  time  sole 
trustee,  he  shall  not  be  entitled  to  resign  until,  with  the  consent 
of  the  beneficiaries  under  the  trust  of  full  age  and  capable  of 
acting  at  the  time,  he  shall  have  assumed  new  trustees,  who  shall 
have  declared  their  acceptance  of  office,  or  he  may  apply  to  the 
Court  stating  his  wish  to  resign,  and  praying  for  the  appointment 
of  new  trustees  or  of  a  judicial  factor  to  administer  the  trust,  and 
the  Court,  after  intimation  to  the  beneficiaries  under  the  trust,  or 
such  of  them  as  the  Court  may  direct,  shall  thereafter  either 
appoint  a  judicial  factor,  or,  on  the  application  of  the  beneficiaries 
or  any  of  them,  may  appoint  trustees  in  the  same  manner  as  is 
provided  under  the  twelfth  section  of  this  Act ;  and  iif ter  such 
appointment  either  of  judicial  factor  or  of  trustees,  the  petitioning 
trustee  will  be  entitled  to  resign ;  and  any  retiring  trustee  or  trus- 
tees who  may  have  already  retired  shall  be  bound,  when  required, 
and  at  the  expense  of  the  trust,  to  execute  all  deeds  necessary  for 
divesting  them  of  trust  property,  conveying  the  same  to  the 
trustees  or  trustee  or  judicial  factor  acting  in  the  execution  of 
the  trust. 

11.  When  trustees  have  the  power  of  assuming  new  trustees.  Appointment 
such  new  trustees   may  be  assumed  by  a  deed  of  assumption  ^^Q^J't^g^g' 
executed  by  the  trustee  or  trustees  acting  under  such  tnist-deed,  or  ^y  ^^  o^  »»• 
by  a  quorum  of  such  trustees,  if  more  than  two,  in  the  form  of  the  '^ 
schedule  (B)  to  this  Act  annexed,  or  to  the  like  effect ;  and  a  deed 

of  assumption  so  executed,  in  addition  to  a  general  conveyance  of 
the  trust-estate,  may  contain  a  special  conveyance  of  heritable 
property,  and  in  such  case  may,  with  the  necessary  warrant  of 
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registration  thereon,  be  recorded  in  the  register  of  sasines/and 
when  so  recorded  shall  be  effectual  as  a  conveyance  of  the  heritable 
property  belonging  to  the  trust-estate,  so  far  as  specially  conveyed 
in  favour  of  the  existing  trustees  and  the  trustees  so  to  be  assumed; 
and  such  deed  of  assumption  shall  also  be  effectual  as  an  assigna* 
tion  in  favour  of  such  existing  and  assumed  trustees  of  the  whole 
personal  property  belonging  to  the  trust-estate ;  and  in  the  event  of 
any  trustee  acting  under  any  trust-deed  being  insane,  or  incapable 
of  acting  by  reason  of  physical  or  mental  disability,  or  by  continuous 
absence  from  the  United  Kingdom  for  a  period  of  six  calendar 
months  or  upwards,  such  deed  of  assumption  may  be  executed  by 
the  remaining  trustee  or  trustees  acting  under  such  trust-deed ; 
Provided  that  when  the  signatures  of  a  quorum  of  trustees  cannot 
be  obtained  it  shall  be  necessary  to  obtain  the  consent  of  the  Court 
to  such  deed  of  assumption  on  application  either  by  the  acting 
trustee  or  trustees,  or  by  any  one  or  more  of  the  beneficiaries  under 
the  trust-deed. 
Appointment  12.  When  trustees  cannot  be  assumed  under  any  trust-deed, 

b*^  "tiT  Coi'rT*  ^^  when  any  person  who  is  the  sole  trustee  acting  under  any  such 
trust-deed  has  become  insane,  or  incapable  of  acting  by  reason  of 
physical  or  mental  disability,  the  Court  may,  upon  the  application 
of  any  party  having  interest  in  the  trust-estate,  after  such  intima- 
tion and  inquiry  as  may  be  thought  necessary,  appoint  a  trustee  or 
trustees  under  such  trust-deed,  with  all  the  powers  incident  to  that 
office ;  and  on  such  appointment  being  made,  in  the  case  of  any 
person  becoming  insane  or  incapable  of  acting  as  aforesaid,  such 
person  shall  cease  to  be  a  trustee  under  such  trust-deed  ;  and  the 
Court  may  on  such  application  grant  a  warrant  to  complete  a  title 
to  any  heritable  property  forming  part  of  the  trust- estate  in  favour 
of  the  trustee  or  trustees  so  appointed,  which  warrant  shall  specify 
and  describe  the  heritable  property  to  which  it  is  applicable,  and 
shall  also  specify  the  moveable  or  personal  property,  or  bear  refer- 
ence to  an  inventory  appended  to  the  petition  to  the  Court  in  which 
such  moveable  or  personal  property  is  specified ;  and  such  warrant 
shall  be  effectual  as  a  conveyance  of  such  heritable  property  in 
favour  of  the  trustee  or  trustees  so  appointed,  in  like  manner  and 
to  the  same  effect  as  a  warrant  in  favour  of  a  judicial  factor  granted 
under  the  authority  of  the  thirty-eighth  section  of  "  The  Titles  to 
Land  (Scotland)  Act,  1860,"  and  shall  also  be  effectual  as  an 
assignation  of  such  moveable  or  personal  property  in  favour  of  the 
trustee  or  trustees  so  appointed. 
Powers  of  tma-  13.  Trustees  appointed  by  the  Court  shall  not  have  the  power 
loTthe  Couru^  of  assuming  new  trustees,  unless  such  power  is  expressly  conferred 
upon  them  by  the  Court. 
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14.  When  any  person  shall  be  entitled  to  the  possession  for  Completion  of 
his  own  absolute  use  of  any  heritable  property  or  moveable  or  {JJn®  fidary^of 
personal  property  the  title  to  which  has  been  taken  in  the  name  *  J»psed  trust. 
of  any  trustee,  or  curator  bonis,  or  factor  loco  absentis,  or  factor  loco 
ttUoi'is,  or  judicial  factor,  or  other  person  who  has  died  or  become 
incapable  of  acting,  without  having  executed  a  conveyance  of  such 
property,  it  shall  be  lawful  for  the  person  beneficially  entitled  to 
such  property,  to  apply  by  petition  to  the  Court  for  authority  to 
complete  a  title  to  such  property  in  his  own  name,  and  such 
petition  shall  specify  and  describe  the  heritable  property,  and 
refer  to  an  inventory  in  which  the  moveable  or  personal  property 
is  specified,  to  which  such  title  is  to  be  completed ;  and,  after  such 
intimation  and  inquiry  as  may  be  thought  necessary  it  shall  be 
lawful  for  the  Court  to  grant  a  warrant  for  completing  such  title 
as  aforesaid,  which  warrant  shall  specify  and  describe  the  heritable 
property  to  which  it  is  applicable,  and  shall  also  specify  the  move- 
able or  personal  property,  or  shall  bear  reference  to  an  inventory 
appended  to  the  petition  in  which  such  personal  property  is 
specified ;  and  such  warrant  shall  be  effectual  as  a  conveyance  of 
such  heritable  property  in  favour  of  the  petitioner  in  like  manner 
and  to  the  same  effect  as  a  warrant  in  favour  of  a  judicial  factor 
granted  under  the  authority  of  the  thirty-eighth  section  of  "  The 
Titles  to  Land  (Scotland)  Act,  1860,"  and  shall  also  be  effectual  as 
an  assignation  of  such  moveable  or  personal  property  in  favour  of 
the  petitioner. 

16.  Application  for  authority  to  complete  the  title  of  a  judicial  Completion  of 
factor  to  any  trust  property  or  estate  [under  the  thirty-eighlh  Jieto^J"^''"'*^ 
section  of  "  The  Titles  to  Land  (Scotland)  Act,  1860,'^  i  may  be 
contained  in  the  petition  for  the  appointment  of  such  factor,  and 
such  application  may  include  moveable  or  personal  property  ;  [and 
the  warrant  to  be  granted  in  pursuance  thereof  shall,  in  so  far  as 
regards  heritable  property,  be  effectual  as  a  conveyance  in  manner 
specified  in  the  said  Act  and  in  the  preceding  section  of  this  Act.]^ 

16.  Applications  to  the  Court  under  the  authority  of  this  Act  Powers  of  the 
shall  be  by  petition  addressed  to  the  Court,  and  shall  be  brought  Sis  Act"to  be 
in  the  first  instance  before  one  of  the  Lords  Ordinary  officiated  !v®7J?®A^  ^^ 
in  the  Outer  House,  who  may  direct  such  intimation  and  service  Ordinary, 
thereof  and  such  investigation  or  inquiry   as   he  may  think  fit, 
and  the  power  of  the  Lord  Ordinary  before  whom  the  petition  is 
enrolled  may  be  exercised  by  the  Lord  Ordinary  on  the  Bills 
during  vacation,  and  all  such  petitions  shall,  as  respects  procedure, 
disposal,  and  review,  be  subject  to  the  same  rules  and  regulations 
as  are  enacted  with  respect  to  petitions  coming  before  the  Junior 

1  Repealed  by  Stat.  Law  Rev.  Act  (No.  1),  1893. 
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Lord  Ordiaary  in  virtue  of  the  Act  twentieth  and  twenty-first 
Victoria,  chapter  fifty-six :  Provided  that  when  in  the  exercise  of 
the  powers  pertaining  to  the  Court  of  appointing  trustees  and 
regulating  trusts  it  shall  be  necessary  to  settle  a  scheme  for  the 
administration  of  any  charitable  or  other  permanent  endowment, 
the  Lord  Ordinary  shall,  after  preparing  such  schemes,  report  to 
one  of  the  Divisions  of  the  Court,  by  whom  the  same  shall  be 
finally  adjusted  and  settled;  and  in  all  cases  where  it  shall  be 
necessary  to  settle  any  such  scheme,  intimation  shall  be  made  to 
Her  Majesty's  Advocate,  who  shall  be  entitled  to  appear  and 
intervene  for  the  interests  of  the  charity  or  any  object  of  the  trust 
or  the  public  interest. 
Court  may  17.  The  Court  shall  be  and  is  hereby  empowered  from  time 

SederaAt!        ^  ^^^^  ^^^  <^^  ^'^^  ^^^  parsing  of  this  Act  to  make  such  regu- 
lations by  Act  or  Acts  of  Sederunt  as  may  be  requisite  for  carrying 
into  efiect  the  purposes  of  this  Act :  Provided  that  within  fourteen 
days  from  the  commencement  of  every  future  Session  of  Parliament 
there  shall  be  laid  before  both  Houses  of  Parliament  copies  of  all 
Acts  of  Sederunt  made  and  passed  under  the  powers  of  this  Act. 
Resignation  of        18.  In  all  cases  where  a  trust-deed  appoints  the  trustees  to  be 
fOw^eciitor'  also  cxccutors,  the  resignation  of  any  such  trustee  shall  infer, 
to  infer  resig-   unlcss  where  Otherwise  expressly  declared,  his  resimation  also  as 

nation  as  exe-  r  ,f  »  c 

cator.  an  executor  under  such  trust-deed. 

iteserration  of        19.  Nothing  in  this  Act  contained  shall  be  construed  as  inno- 
tmstSe*^      vating,  revoking,  or  restricting  any  express  powers  or  directions 
*»*^  questions   givQU  to  trustees  acting  under  any  trust-deed,  or  shall  affect  the 
iagactionn,      decisiou  of  any  question  which  may  at  the  passing  of  this  Act  be 
&c!^en  by     ^^^  Subject  of  a  depending  action ;  and  none  of  the  powers  and 
this  Act,  may  incidents  by  this  Act  conferred  or  annexed  to  the  office  of  trustee 
by  express  de-  shall  take  effect  or  be  exercised  if  it  is  declared  in  the  trust-deeds 
ciaration.        ^^^^  ^j^^y  sheiil  not  take  effect ;  and  when  there  is  no  such  declara- 
tion, then  if  any  variations  or  limitations  of  any  of  the  powers  or 
incidents  by  the  Act  conferred  or  annexed  are  contained  in  such 
trust-deed,  such  powers  or  incidents  shall  take  effect  or  be  exer- 
cised only  subject  to  such  variations  or  limitations.* 
Short  title.  20.  This  Act  may  be  cited   for  all  purposes  as  "The  Trusts 

(Scotland)  Act,  1867." 


SCHEDULES. 


Schedule  (A). 
Form  of  Minute  of  JResignatioJL 
I,  A.  Bi,  do  hereby  resign  as  and  from  the  date  hereof  the  office 
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of  trustee  under  the  trust-disposition  and  settlement  [or  other  deed] 
granted  by  C.  D.  in  favour  of  E.  F,,  0.  JT.,  and  myself,  dated  the 
day  of  ,  and  recorded  in  the  Books  of  Council 

and  Session  [or  other  register']  the  day  of 

[If  the  trustee  was  assumed,  add,  and  to  which  office  of  trustee  T  was 
assumed  by  deed  of  assumption  granted  by  the  said  E.  F.  and  G.  II,, 
dated  the  day  of  .] — In  witness  whereof 

[testing  clause  in  the  usual  fomi]. 


Schedule  (B), 

Form  of  Deed  of  Assumption. 

I,  A,  B.,  [or  we,  A.  B,  and  C.  D!],  the  accepting  and  surviving 
[or  remaining]  trustee  [or  trustees,  or  a  majority  and  quorum  of 
the  accepting  and  surviving  trustees]  acting  under  a  trust-disposi- 
tion and  deed  of  settlement  [or  otJier  deed]  granted  by  E.  F,  in 
favour  of  ,  dated  the  day  of  [if 

recorded,  specify  register  and  date  of  recording],  do  hereby  assume 
O.  H.  [or  G,  H.  and  /.  K,]  as  a  trustee  [or  trustees]  under  the  said 
trust-disposition  and  settlement  [or  other  deed] ;  and  I  [or  we]  dis- 
pone and  convey  to  myself  [or  ourselves]  and  the  said  G,  H.  [or 
G,  H,  and  /.  K,]  as  trustees  under  the  said  trust-disposition  and 
settlement  [or  other  deed],  and  the  survivors  or  survivor,  and  the 
heirs  of  the  last  survivor,  the  majority,  while  more  than  two  are 
acting,  being  a  quorum,  all  and  sundry  the  whole  trust-estate  and 
effects,  heritable  and  moveable,  real  and  personal,  of  every  descrip- 
tion, or  wherever  situated,  at  present  belonging  to  or  under  my  [or 
our]  control  as  trustees  [or  surviving  trustees,  07'  otherwise,  as  the 
ease  may  be],  under  the  said  trust-disposition  and  settlement,  to- 
gether with  the  whole  vouchers,  titles,  and  instructions  thereof. 
[Then  may  follow,  if  wislied,  special  conveyances  of  heritable  or  per- 
sonal property  with  the  usual  daicses  of  a  conveyance  applicable  to 
such  propejiy,  and  as  iTie  case  may  require.]  And  we  consent  to 
registration  hereof  for  preservation,  and  also  in  the  general  or 
particular  [or  burgh]  register  of  sasines  for  publication. — In 
witness  whereof  [testing  clauM  in  the  usual  form]. 
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33  &  34  VICTOEIA,  Cap.  35. 

An  Act  for  the  letter  Apportionmeni  of  Rents  and  other  Periodical 

Pai/mcnts. — [1st  August  1870.] 

[Whereas  rents  and  some  other  periodical  payments  are  not  at 
common  law  apportionable  (like  interest  on  money  lent)  in  respect 
of  time,  and  for  remedy  of  some  of  the  mischiefs  and  inconveniences 
thereby  arising  divers  statutes  have  been  passed  in  the  eleventh 
year  of  the  reign  of  his  late  Majesty  King  George  the  Second 
(chapter  nineteen),  and  in  the  session  of  Parliament  holden  in  the 
fourth  and  fifth  years  of  his  late  Majesty  Ring  William  the  Fourth 
(chapter  twenty-two),  and  in  the  session  of  Parliament  held  in  the 
sixth  and  seventh  years  of  his  late  Majesty  King  William  the 
Fourth  (chapter  seventy-one),  and  in  the  session  of  Parliament 
held  in  the  fourteenth  and  fifteenth  years  of  her  present  Majesty 
(chapter  twenty-five),  and  in  the  session  of  Parliament  held  in  the 
twenty-third  and  twenty-fourth  years  of  her  present  Majesty 
(chapter  one  hundred  and  fifty-four:  ]^ 

And  whereas  it  is  expedient  to  make  provision  for  the  remedy 
of  all  such  mischiefs  and  inconveniences : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 
Short  title.  1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Apportion- 

ment Act,  1870." 
Rents  and  2.  [From  and  after  the  passing  of  this  Act]  ^  all  rents,  annuities, 

ni«it8  aUir*^  dividends,  and  other  periodical  payments  in  the  nature  of  income 
accrue  from  (whether  reserved  or  made  payable  under  an  instrument  in  writing 
and  be  appor-  or  Otherwise)  shall,  like  interest  on  money  lent,  be  considered  as 
speS^of  time,  accruing  from  day  to  day,  and  shall  be  apportionable  in  respect  of 
time  accordingly. 


Apportioned  3.  The  apportioned  part  of  any  such  rent,  annuity,  dividend,  or 

Ecy^shaiTbe'     Other  payment  shall  be  payable  or  recoverable  in  the  case  of  a 

payable  when   continuing  rent,  annuity,  or  other  such  payment  when  the  entire 

portion  shall     portion  of  which   sucli   apportioned   part   shall   form   part   shall 

due*  ^^^^^     become  due  and  payable  and  not  before,  and  in  the  case  of  a  rent, 

annuity,  or  other  such  payment  determined  by  re-entry,  death,  or 

otherwise  when  the  next  entire  portion  of  the  same  would  have 

been  payable  if  the  same  had  not  so  det-ermined,  and  not  before. 

Persons  shall  4.    All  persons  and  their  respective  heirs,  executors,  admini- 

^  Repralel  l.y  SUt.  Law  Rev.  Act  (No.  2),  1S93. 
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strators,  and  assigns,  and  also  the  executors,  administrators,  and  have  the  same 

,.m  •  1  •i.'j.'ji.         •  'ai.  remedies  for 

assigns  respectively  of   persons   whose  interests  determine  with  recovering  ap- 
their  own  deaths,  shall  have  such  or  the  same  remedies  at  law  and  ^^fo^entiST^ 
in  equity  for  recovering  such  apportioned  parts  as  aforesaid  when  portions, 
payable  (allowing  proportionate  paits  of  nil  just  allowances)  as 
they  respectively   would   have   had   for   recovering   such  entire 
portions  as  aforesaid  if  entitled  thereto  respectively :  provided  that  Proviso  as  to 
persons  liable  to  pay  rents  reserved  out  of  or  charged  on  lands  or  in  certain 
other  hereditaments  of  any  tenure,  and  the  same  lands  or  other  ^*®^- 
hereditaments,  shall  not  be  resorted  to  for  any  such  apportioned 
part  forming  part  of  an   entire  or  continuing  rent  as  aforesaid 
specifically,  but   the   entire   or   continuing   rent,  including  such 
apportioned  part,  shall  be  recovered  and  received  by  the  heir  or 
other  person  who,  if  the  rent  had  not  been  apportion&ble  under 
this  Act,  or  otherwise,  would  have  been  entitled  to  such  entire  or 
continuing  rent,  and  such   apportioned  part  shall  be  recoverable 
from  such  heir  or  other  person  by  the  executors  or  other  parties 
entitled  under  this  Act  to  the  same  by  action  at  law  or  suit 
in  equity.  • 

6.   In  the  construction  of  this  Act —  interpretation 

The  word  ** rents"  includes  rent  service,  rent-charge,  and  rent  °     '    • 
seek,  and  also  tithes  and  all  periodical  payments  or  render- 
ings in  lieu  of  or  in  the  nature  of  rent  or  tithe. 

The  word  "annuities"  includes  salaries  and  pensions. 

The  word  "  dividends  "  includes  (besides  dividends  strictly  so 
called)  all  payments  made  by  the  name  of  dividend,  bonus, 
or  otherwise  out  of  the  revenue  of  trading  or  other  public 
companies,  divisible  between  all  or  any  of  the  members  of 
such  respective  companies,  whether  such  payment  shall  be 
usually  made  or  declared  at  any  fixed  times  or  otherwise, 
and  all  such  divisible  i^venue  shall,  for  the  purposes  of  this 
Act,  be  deemed  to  have  accrued  by  equal  daily  increment 
during  and  within  the  period  for  or  in  respect  of  which  the 
payment  of  the  same  revenue  shall  be  declared  or  expressed 
to  be  made,  but  the  said  word  "  dividend  "  does  not  include 
payments  in  the  nature  of  a  return  or  reimbursement  of 
capital. 

6.  Nothing  in  this  Act  contained  shall  render  apportionable  Act  not  to 
any  annual  sums  made  payable  in  policies  of  assurance  of  any  cSofassur- 
description.  *°^- 

7.  The  provisions  of  this  Act  shall  not  extend  to  any  case  in  Nor  whm 
which  it  is  or  shall  be  expressly  stipulated  that  no  apportionments  mwU  to  the 

shall  take  place.  contrary. 

VOL.  II.  2  s  2 
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Power  to  trus- 
tees to  invest 
in  debenture 
stock. 


Definition  of 
*' trustees." 


Short  title. 


5i  &  35  VICTORIA,  Cap.  27, 

An  Act  to  remcre  Doubts  as  to  the  power  of  Trustees  to  invest  Trust 
FuTuh  in  Debenture  Stocks. — [20th  June  1871.]^ 

[Whereas  by  divers  Acts  of  Parliament,  and  more  particularly  by 
the  Companies  Act,  1862,  and  the  Acts  amending  the  same, 
companies  authorised  to  issue  debenture  stock  are  empowered  to 
raise,  by  means  of  such  stock,  all  moneys  which  they  may  for  the 
time  being  be  authorised  to  raise  on  mortgage  or  bond : 

And  whereas  doubts  are  entertained  whether  it  is  lawful  for 
trustees  who  may  be  authorised  to  invest  trust  funds  in  the 
mortgages  or  bonds  of  companies  to  invest  such  funds  in  deben- 
ture stock : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows :]  * 

1.  Where  a  power  has  before  the  passing  of  this  Act  been  or 
shall  at  any  time  hereafter  be  given  to  trustees  to  invest  trust 
funds  in  the  mortgages  or  bonds  of  a  railway  company  or  of  any 
other  description  of  company,  such  power  shall,  unless  the  con- 
trary is  expressed  in  the  instrument  creating  the  power,  be 
deemed  to  include  a  power  to  invest  such  funds  in  the  debentui-e 
stock  of  a  railway  company  or  such  other  company  as  aforesaid, 
and  an  investment  of  trust  funds  in  debenture  stock  may  be  made 
accordingly. 

2.  The  expression  "trustees"  shall  include  executors  and 
administrators  and  any  other  person  holding  funds  in  a  fiduciary 
capacity. 

This  Act  may  be  cited  for  all  purposes  as  "The  Debenture 
Stock  Act,  1871." 


37  &  38  VICTORIA,  Cap.  37. 

An  Act  to  alter  and  amend  the  Law  as  to  Appointments  under 

Powers  not  exclusive, — [30th  July  1874.] 

[Whereas  by  deeds,  titles,  wills,  and  other  instruments,  powers 
are  frequently  given  to  appoint  real  and  personal  property  amongst 

^  Act  repealed  except  as  to  Scotland  by  56  and  67  Yict.,  cap.  53,  §  51. 
>  Repealed  by  Stat  Law  Rev.  Act  (No.  2),  1893. 
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several  objects  in  such  manner  that  no  one  of  the  objects  of  the 
power  can  be  excluded,  or  some  one  or  more  of  the  objects  of  the 
power  cannot  be  excluded  by  the  donee  of  the  power  from  a  share 
of  such  property,  but  without  requiring  a  substantial  share  of  such 
property  to  be  given  to  each  object  of  the  power,  or  to  each  object 
of  the  power  who  cannot  be  excluded : 

And  whereas  instruments  intended  to  operate  as  executions  of 
such  powers  are  frequently  invalid  in  consequence  of  the  donee  of 
the  power  appointing  in  favour  of  some  one  or  more  of  the  objects 
of  the  power  to  the  exclusion  of  the  other  or  others,  or  some  other 
or  others  of  such  objects,  and  it  is  expedient  to  amend  the  law  so 
as  to  prevent  such  intended  appointments  failing : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows :]  ^ 

1.  [That]^  no  appointment,  which  from  and  after  the  passing  of  Appointments 
this  Act  shall  be  made  in  exercise  of  any  power  to  appoint  any  withsUnding 
property,  real  or  personal,  amongst  several  objects,  shall  be  invalid  ^^^tg^^jjl^illd^^ 
at  law  or  in  equity,  on  the  ground  that  any  object  of  such  power 

has  been  altogether  excluded,  but  every  such  appointment  shall  be 
valid  and  effectual  notwithstanding  that  any  one  or  more  of  the 
objects  shall  not  thereby  or  in  default  of  appointment  take  a  share 
or  shares  of  the  property  subject  to  such  power. 

2.  Provided  always  fand  be  it  enacted]^  that  nothing  in  this  Act  Proviso, 
contained  shall  prejudice  or  affect  any  provision  in  any  deed,  will, 

or  other  instrument  creating  any  power,  which  shall  declare  the 
amount  or  the  share  or  shares  from  which  no  object  of  the  power 
shall  be  excluded,  or  some  one  or  more  object  or  objects  of  the 
power  shall  not  be  excluded. 


38  &  39  VICTORIA,  Cai>.  41. 

An  Act  for  the  Relief  of  Widows  and  Children  of  IrUestates  in 
Scotland  where  the  Personal  Estate  is  of  Small  Value, — [19th 
July  1875.]  « 

[Whereas  many  poor  persons  die  intestate  in  Scotland  possessed 
of  personal  estate  of  small  amount,  and  it  is  desirable  to  increase 
the  facilities  for  expending  confirmation  to  such  estate  and  effects, 
and  to  reduce  the  expense  attending  the  same  : 

^  Repealed  by  Stat.  Law  Rev.  Act  (No.  2),  1893. 

'  Amended  bj  39  and  40  Vict.,  cap.  21,  §  6  ;  cap.  70,  §  35,  &c.  ;  extended  by  44 
and  46  Vict.,  cap.  12,  §  31. 
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Short  title. 

Extent  of  Act 
Wliere  estate 


matiou. 


Be  it  therefore  enacted  by  tbe  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  aud 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows :  ]  ^ 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Intestates 
Widows  and  Children  (Scotland)  Act,  1875. 

2.  This  Act  shall  extend  to  Scotland  only. 

3.  Where  the  whole  personal  estate  and  eflfects  of  an  intestate 
i^°  widow^  ^y^^S  domiciled  in  Scotland  shall  not  exceed  in  value  the  sura  of 
or  children  one  hundred  and  fifty  pounds,  his  widow  or  any  one  or  more  of 
oomm^Lrv  his  children,  or  in  the  case  of  an  intestate  widow  any  one  or  more 
rilentory  anT  ®'  '"^^  children,  may  apply  to  the  commissary  clerk  of  the  county 
ezpeiie  contir-  within  which  the  intestate  was  domiciled  at  the  time  of  death ; 

and  the  said  commissary  clerk  shall  prepare  and  fill  up  an  in- 
ventory and  relative  oaths,  as  nearly  as  may  be  in  the  form  of 
schedule  A  appended  to  this  Act,  and  shall  take  the  oath  of  the 
applicant  thereto,  and  on  caution  being  found  by  the  applicant 
according  to  the  practice  of  the  commissary  court,  shall  proceed  to 
record  said  inventory  and  expede  confirmation  in  the  form  as 
nearly  as  may  be  of  schedule  B  annexed  to  this  Act,  and  shall 
deliver  the  same  to  the  applicant  without  the  payment  of  any  fee 
therefor,  save  as  is  provided  in  schedule  C  annexed  to  this  Act : 
Provided  always,  that  where  the  value  of  the  said  estate  and  effects 
exceeds  the  sum  of  one  hundred  pounds  the  said  inventory  shall 
be  duly  stamped  before  being  recorded;  and  such  confirmation 
shall  have  the  same  force  and  eflect  as  that  prescribed  in  schedule 
D  annexed  to  the  Act  of  the  twenty-first  and  twenty-second 
Victoria,  chapter  fifty -six ;  and  where  such  confirmation  shall 
contain  English  or  Irish  estate  the  registrar  of  any  probate  court 
in  England  or  Ireland  shall  affix  the  seal  of  the  said  court  thereto 
on  the  confirmation  being  sent  to  him  by  the  commissary  clerk 
for  that  purpose,  enclosing  a  fee  of  two  shillings  and  sixpence. 

4.  The  commissary  clerk  of  the  county  may  require  such  proof 
as  he  may  think  sufficient  to  establish  the  identity  and  relationship 
of  the  applicant. 

5.  If  the  commissary  clerk  of  the  county  has  reason  to  believe 


Proof  of  iden- 
tity and  reU- 
tioDshtp  may 
be  required. 


Coramiasary 

fuse^opro^ed  ^^^^^  '^®  wholc  personal  estate  and  effects  of  which  the  intestate 
if  not  satisfied  died  possesscd  exceeds  in  value  one  hundred  and  fifty  pounds,  he 

e8tete  not  more  shall  rcfuse  to  proceed  with  the  application  until  he  is  satisfied  as 
than  £150.       ^  ^.j^^  ^^^^  ^.g^j^^  thereof. 

Commissary  6.  All  commissary  clerks  shall  for  the  purpose  of  this  Act 

niin?st"r oaOi    ^^^^  power  and  are  hereby  authorised  to  administer  oaths  and  to 
•'Commissary  take  declarations  and  affirmations.    The  term  "commissary  clerk" 

clerk  "  to  in- 

elude  "com-     shall  thronfrhout  this  Act  include  "  commissary  clerk  depute." 

niLssary  cle/k  ,  _         ,    ,  .     «         ^        ^        .        «,  

depute.  Repealed  by  Stat.  Law  Rev.  Act  (No.  2),  1893. 
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7.  Any  rules  and  orders  and  tables  of  fees  requisite  for  carrying  Procedure  and 
this  Act  into  operation  shall  be  framed  and  may  from  time  to^J^^^^^^* 
time  be  altered  by  the  Court  of  Session  by  Act  of  Sederunt ;  but  latedbyActof 


the  total  amount  to  be  charged  to  applicants  shall  not  in  any  case 
exceed  the  sums  mentioned  in  the  schedule  G  annexed  to  this  Act. 

8.  Provided  always,  that  nothing  herein  contained   shall  be  inventory  duty 

not  fttTected  liv 

construed  to  affect  any  duty  now  payable  on  inventories  of  per-  thw  Act. 
sonal  estate. 


SCHEDULE  A. 

Form  of  Ikvextory  and  relative  Oath. 

IxVEXTORY  of  the  Peraonal  Estate,  wheresoever  situated,  of  [name 
and  description  of  deceased],  who  died  at  on  the 

day  of  18    . 


Scotland. 

1.  Cash  in  the  house,        .            .            -            - 

2.  Household  furniture  and  other  effects  in  the 

deceaaed^s  house,        .            .            -            - 

3.  Stock-in-trade  and  other  effects  belonging  to 

deceased,        -            .            -            -            - 

4.  Sum  in  bank,  viz.  \jtpecify  it,  mih  interest  thereon^ 

to  date  of  oath  to  Inventory],  ^  - 

*  [Add  any  other  estate  in  the  usual  form]. 

£ 

8. 

d. 

At 


one  thousand  eight  hundred 


,  the  day  of 

and  in  presence  of  ,  Esquire,  commissary  clerk  of 

the  commissariot  of  Appeared  [name  and  description  of 

applicant],  who  being  solemnly  sworn  and  examined,  depones, 
that  the  said  died  at  upon  the  day  of  , 

and  had  at  the  time  of  his  [or  her]  death  his  [or  her]  ordinary  or 
principal  domicile  in  the  county  of  :  That  the  deponent  is 

tlie  [widow  or  son  or  daughter]  of  the  said  deceased  ,  and  is 

desirous  to  enter  upon  the  possession  and  management  of  the 
deceased's  estate  as  his  [or  her]  executor  :  That  the  deponent  does 
not  know  of  any  testamentary  settlement  or  writing  relative  to 
the  disposal  of  the  deceased's  personal  estate  or  effects,  or  any 
part  thereof :  That  the  foregoing  inventory,  signed  by  the  deponent 
and  the  said  as  relative  hereto,  is  a  full  and  complete  in- 

ventory of  the  personal  estate  and  effects  of  the  said  deceased 
wheresoever  situated  and  belonging  or  due  to  him  [or  her] 
beneficiully  at  the  time  of  his  [or  her]  death,  in  so  far  as  the  game 
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]ia8  come  to  the  deponent's  knowledge :  That  the  value  at  this 
date  of  the  said  personal  estate  and  effects,  including  the  proceeds 
accrued  thereon  down  to  this  date,  does  not  exceel  £150  sterling : 
That  confirmation  of  the  said  personal  estate  in  Scotland  [England 
and  Ireland,  a$  (he  case  may  be]  is  required  in  favour  of  the  depo- 
nent— All  which  is  truth,  as  the  deponent  shall  answer  to  God. 

SCHEDULE  B. 

FOBM  OF  CoXnRMATIGN. 

Canjirmaiu/n  isstud  under  the  Act  38  and  39   VicL,  cap,  41. 

Confirmation  Dative  of  A.  B,,  who  resided  at  [naim  and  description 

of  deceased]. 

The  said  A.  B.  had  pertaining  and  resting  owing  to  at 

the  time  of  his  [or  her]  decease  [take  in  inventory  of  estate  to  be 
confirmed^ 

I,  ,  Esquire,  commissary  of  the  county  of 

considering  that  the  said  A.  B,  died  at  on 

and  had  at  the  time  of  death  his  [or  her]  ordinary  or  principal 
domicile  in  the  county  of  And  seeing  that  C.  B.,  his  [widow 

or  son  or  daughter,  or  her  son  or  daughter]  has  given  up,  on  oath, 
an  inventory  of  the  personal  estate  and  etl'ects  of  the  said  A.  B.  at 
the  time  of  death,  including  the  proceeds  accrued  thereon  to  date  of 
oath,  situated  in  Scotland  [England  and  Ireland,  as  the  case  may  be], 
amounting  in  value  to  ,  and  has  deponed  that  the  whole 

personal  estate  and  effects  of  the  said  A.  B.  does  not  exceed  in 
value  £150,  which  inventory,  as  before  written,  has  been  recorded 
in  my  court  books,  of  date  ,  and  that  has  [or  have] 

likewise  found  caution  for  acts  and  intromissions  as  executor 

[oi*  executors].  Therefore  I,  in  Her  Majesty's  name  and  authority, 
decern,  make,  constitute,  ordain,  and  confirm  the  said  C.  B,  executor 
[or  executors]  dative  qua  [relict  or  next  of  kin]  to  the  deceased, 
with  full  power  to  to  uplift,  receive,  administer,  and  dispose 

of  tlie  said  personal  estate  and  effects,  and  grant  discharges  thereof, 
if  needful  to  pursue  therefor,  and  generally  every  other  thing  con- 
cerning the  same  to  do  that  to  the  office  of  executor-dative  qnu 
is  known  to  belong  :  Providing  always,  that  shall  render  just 

count  and  reckoning  for  intromissions  therewith,  when 

and  where  the  same  shall  be  legally  required. 

Given  under  the  seal  of  office  of  the  commissariot  of  , 

and  signed  by  tlie  clerk  of  court  at  ,  the         day  of 

one  thousand  eight  hundred  and 

Commissary  Clcrh 
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SCHEDULE  C. 

Where  the  whole  estate  and  effects  of  the  intestate  shall  not 
exceed  in  value  twenty  pounds,  the  sum  of  five  shillings,  and 
where  the  whole  estate  and  effects  shall  exceed  in  value  twenty 
pounds,  the  sum  of  five  shillings,  and  the  further  sum  of  one  shilling 
for  every  ten  pounds  or  fraction  of  ten  pounds  by  which  the  value 
shall  exceed  twenty  pounds. 


39  &  40  VICTORIA,  Cap.  24. 

An  Act  for  Relief  of  the  Executors  of  Testates  in  Scotland  where 
the  I'crsonal  Estate  is  of  Small  Value}— \\ZWi  July  1876.] 

[Whereas  many  poor  persons  die  testate  in  Scotland  possessed  of 
personal  estate  of  small  amount,  and  it  is  desirable  to  increase  the 
facilities  for  expeding  confirmation  to  such  estate  and  effects,  and 
to  reduce  the  expense  attending  the  same  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows :  ]  ^ 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The   Small  Short  title. 
Testate  Estates  (Scotland)  Act,  1876." 

2.  This  Act  shall  extend  to  Scotland  only.  Extent  of  Act. 

3.  Where  the  whole  real  and  personal  estate  and  effects  of  a  where  estate 
testate  dying  domiciled  in  Scotland  shall  not  exceed  in  value  the  c^  £i50,* 

sum  of  £150,  the  executor  of  such  testate  may  apply  to  the  com-  executor  may 

'  •^    '■^  "^  .         Apply  to  com- 

missary clerk  of  the  county  within  which  such  testate  was  domiciled  missary  clerk 

at  the  time  of  death ;  and  the  said  commissary  clerk,  on  production  ventory^and 

of  the  will  or  other  writing  of  the  testate  containing  the  nomina-  "^q®  ^^^^' 

tion  of  an  executor,  shall  prepare  and  fill  up  an  inventory  and 

relative  oath,  as  nearly  as  may  be  in  the  form  of  schedule  A 

appended  to  this  Act,  and,  upon  such  inventory  being  duly  sworn 

by  the  executor,  shall  proceed  to  record  said  will  or  other  writing 

and  inventory  and  expede  confirmation  in  the  form  as  nearly  as 

may  be  of  schedule  B  annexed  to  this  Act,  and  shall  deliver  the 

same  to  the  executor  without  the  payment  of   any  fee  therefor 

save  as  is  provided  in  schedule  C  annexed  to  this  Act ;  and  such 

confirmation  shall  have  the  same  force  and  effect  as  that  prescribed 

in  schedule  £  annexed  to  the  Act  of  the  21st  and  22d  Victoria, 

chapter  56 ;  and  where  such  confirmation  shall  contain  English  or 

1  Amended  by  89  and  40  Vict.,  cap.  70,  §  85,  &c.  ;  extended  by  44  and  45  Vict., 
cap.  12,  §  34. 

3  Repealed  by  Stat.  Law  Rev.  Act,  1894. 


1404  SMALL  TESTATE  ESTATES   ACT,    1876. 

Irish  estate  the  register  of  any  probate  court  in  England  or  Ire!and 
sliall  afBx  the  seal  of  the  said  court  thereto  on  the  confirmation 
Iwing  sent  to  him  by  the  commissary  clerk  for  that  purpose,  enclos- 
ing a  fee  of  23.  6d. 
Proof  of  4.  The  commissary  clerk  of  the  county  may  require  such  proof 

identity.  ^  ^^  ^^^  think  sufficient  to  establish  the  identity  of  the  executor. 

CommUwiry  6.  If  the  commissary  clerk  of  the  county  has  reason  to  believe 

»ti«iiS"thar   *^^^  ^^^  whole  real  and  personal  estate  and  effects  of  which  the 
^*»oie»ute  u  testate  died  possessed  exceed  in  value  £150,  he  shall  refuse  to  pro- 
ceed with  the  application  until  he  is  satisfied  as  to  the  true  value 
thereof. 
Who  may  ad-  6.  Oaths  or  affirmations  under  this  Act  or  under  the  Intestates 

nanwuroath.  ^yidows'  and    Children's  (Scotland)  Act,  1875,  shall,   notwith- 
standing anything  to  the  contrary  in  the  last-mentioned  Act,  be 
administered  in  the  manner  provided  by  section  11  of  the  Confirma- 
tion and  Probate  Act,  1858. 
Procedure  and        7.  Any  rulcs  and  orders  and  tables  of  fees  requisite  for  carrying 
'***•  this  Act  into  operation  shall  be  framed  and  may  from  time  to  time 

be  altered  by  the  Court  of  Session  by  Act  of  Sederunt ;  but  the 
total  amount  to  be  charged  to  executors  shall  not  in  any  case 
exceed  the  sums  mentioned  in  schedule  C  annexed  to  this  Act 
Inventory  duty  8.  Provided  always  that  nothing  herein  contained  shall  be  con- 
not  a  ect  .  g^trued  to  aflect  any  duty  now  payable  on  inventories  of  personal 
estate. 

SCHEDULES. 


SCHEDULE  A. 

Form  of  Inventory  and  Relative  Oath. 

Inventory  of  the  Personal  Estate  and  EfiFects  wheresoever  situated 
ot  A.  B,  [design  deceased],  who  died,  testate,  on  the  day 

of  18     ,  at  ,  and  had  at  the  time  of  death 

his  [o7*  her]  ordinary  or  principal  domicile  in  the  county  of  J. 

I.  Scotland. 

1.  Cash  in  the  house, £ 

2.  Household  furniture  and  other  effects  in  the 

house, 

3.  Stock-in-trade    and    other  effects    belonirinjj 

to  deceased,    -         -        -        - 

4.  Money  in  bank,  -         -         -  £ 

Interest  thereon  to  date  of  oath  to 
inventory,       -         .         -         . 


•o'"o 


Amount  of  personal  estate  in  Scotland,        -   £ 
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II.  Enjland. 

1.  Principal  sura  in  policy  of  insurance 

on  life  of  deceased  by  the  A.  B, 

Insurance  Co.,  numbered      and 

dated  18     ,    -         -  £ 

Vested  bonuses,   -         -         -        - 


Amount  of  personal  estate  in  England, 


Total  amount  of  personal  estate  in  Scotland 
and  England,  ------£ 


[Add  under  Scotland  or  England  any  other  estate  in  usual  form.] 

At  on   the  day   of  18     .     In   presence 

of 

Appeared  C.  D.  [design  deponent],  who  being  solemnly  sworn 
and  examined,  depones :  That  the  said  A,  B.  [repeat  designaiion] 
died,  testate,  on  the  day  of  18     ,  at  , 

and  had  at  the  time  of  death  his  [or  her]  ordinary  or  principal 
domicile  in  the  said  county  of  A, :  That  the  deponent  is  the 
executor  of  the  said  A.  JS.,  and  has  entered  upon  the  possession 
and  management  of  his  or  her  estate  as  executor  nominated  by 
him  or  her   [along  loiih  ]  in   his   or   her  will   [or  other 

testamentary  settlement  or  writing']  dated  the  day  of 

18  ,  and  now  exhibited  and  signed  by  the  deponent  and 
as  relative  hereto :  That  the  deponent  does  not  know  of  any  other 
will  or  testamentary  settlement  or  writing  relative  to  the  disposal 
of  the  deceased's  personal  estate  or  effects,  or  any  pai-t  thereof : 
That  the  foregoing  inventory,  signed  by  the  deponent,  and  the 
said  as  relative  hereto,  is  a  full  and  complete  inventory  of 

the  personal  estate  and  effects  of  the  said  deceased  A,  B.,  whereso- 
ever situated  and  belonging  or  due  to  him  [or  her]  beneficially  at 
the  time  of  death  in  so  far  as  the  same  has  come  to  the  knowledge 
of  the  deponent :  That  the  value  at  this  date  of  the  whole  real  and 
personal  estate  and  effects,  including  the  proceeds  accrued  thereon 
down  to  this  dale,  does  not  exceed  £150  sterling:  That  confirma- 
tion of  the  said  personal  estate  and  effects  in  Scotland  [England 
and  Ireland,  as  the  case  mag  be],  is  required  in  favour  of  the 
deponent   [and  the  said  ].     All  which  is   truth,  as  the 

deponent  shall  answer  to  God. 
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SCHEDULE  B. 
Form  of  Confirmatiox. 

Cunfirmalion  issued  under  the  Act  39  and  40  Vict.,  cap,  24. 

Confirmation  iu  favour  of  C.  D.,  residing  at  ,  executor 

nominate  of  A.  B.  [design  deceased],  who  died,  testate,  on  the 

day  of  18     ,  at  ,  and  had  at  the 

time  of  dealh  his  [or  her]  ordinary  or  principal  domicile  in 

the  county  of  A, 

The  said  deceased  A,  D.  had  pertaining  and  resting  owing  to  him 
[or  her]  at  the  time  of  his  [or  her]  death  the  following  personal 
estate  and  effects,  viz. : — 

[Take  in  particxdars  of  estate  as  specified  in  the  inventor i/!] 

I,  E.  t\  Esq.,  commissary  of  the  said  county  of  A.,  considering 
that  the  said  A,  B,  died,  testate,  on  the  day  of 

18    ,  at  ,  and  had  at  the  time  of  death   his  [or  her] 

ordinary  or  principal  domicile  in   the  said  county  of  A. ;  and 
further  considering  that  the  said  A,  B.  by  his  [or  her]  will  [or  other 
icriting  containing  the  nomination  of  cxeattor],  dated  the 
day  of  18     ,  and  recorded  in  my  court  books  upon  the 

day  of  1 8  ,  nominated  and  appointed  the  said  C,  D.tohe 
his  [or  her]  executor;  and  now  seeing  that  the  said  C  D.,  as 
executor-nominate  foresaid,  has  given  upon  oath  an  inventory  of 
the  whole  personal  estate  and  effects  of  the  said  A,  B,  at  the  time 
(i  his  [or  her]  death,  situated  in  Scotland  [and  England  and 
Ireland,  as  the  case  may  be\  amounting  in  value  to  £  ,  as 

therein  and  herein-before  set  forth,  and  that  the  said  inventory  has 
likewise  been  recorded  in  my  court-books  on  the  said  day 

of  18       :    Tlierefore   I,   in  Her    Majesty's  name  and 

authority,  ratify,  approve,  and  con6rm  the  nomination  of  executor 
contained  in  the  foresaid  will  [or  other  icriting  containing  the 
nomination  of  executor],  and  I  give  and  commit  to  the  said  C.  D, 
full  power  to  uplift,  receive,  administer,  and  dispose  of  the  said 
personal  estate  and  effects,  grant  discharges  thereof,  if  needful  to 
pursue  therefor,  and  generally  everything  concerning  the  same  to 
do  that  to  the  office  of  an  executor-nominate  is  known  to  belong : 
Providing  always,  that  he  shall  render  just  count  and  reckoning 
for  his  intromissions  therewith,  when  and  where  the  same  shall  be 
legally  required. 

Given  under  the  seal  of  office  of  the  commissariot  of  the  county 

of  A.,  and  signed  by  the  clerk  of  court  at  on  the 

day  of  18     . 

Commissary  Clerk, 
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SCHEDULE    C. 

Table  of  Fees. 

Where  the  whole  personal  estate  and  effects  of  the  testate  shall 
not  exceed  in  value  £20,  the  sum  of  5s.,  and  where  the  whole 
estate  and  effects  shall  exceed  in  value  £20,  the  sum  of  5s.,  and 
the  further  sum  of  Is.  for  every  £10  or  fraction  of  £10  by  which 
the  value  shall  exceed  £20;  together  with  the  ordinary  fees 
exigible  for  recording  the  will  or  other  writing  of  the  testate. 


EXCERPT  FROM 
39  &  40  VICTORIA,  Cap.  70. 

An  Act  to  alter  and  amend  the  Law  rclatirif/  to  the  Admini- 
straiion  of  Justice  in  Civil  Causes  in  the  ordinal^  Sherijf 
Courts  in  Scutlandy  and  for  other  ptirposcs  relating  thereto. — 
[15th  August  1876.] 

VII. — The  Commissary  Couhts  abolished. 

36.  [From    and   after    the   commencement   of    this    Act  the  Conimisaary 
commissary  couits  in  Scotland  shall  be  and  the  same  are  hereby  itshed,  ami 
abolished,  and]  ^  the  whole  powers  and  jurisdictions  of  the  commis-  ^iJ^to**""" 
sary  court  in  each  commissariot  shall  be  and  the  same  are  hereby  »^ieriffs. 
transferred  to  the  sheriff  [in  office  at  the  commencement  of  this 
Act  as  the  commissary  of  such  commissariot]*  who  shall  [thereafter, 
and  his  successors  in  office  as  sheriff]*  possess  and  exercise  the 
whole  of  the  said  powers  and  jurisdictions  in  all  respects :  Provided 
that  it  shall  still  be  competent  and  proper  to  affix  the  seal  of 
office  of  a  commissariot  to  all  documents  to  which  it  would  have 
been  competent  and  proper  to  affix  the  same  before  the  commence- 
ment of  this  Act. 

36.  In  every  case  in  which   in   any  sheriffdom  the  offices  of  ^fl^ceofcom. 

missarv  clci  k 

sheriff -clerk  and  of  commissary  clerk  shall  at  the  commencement  in  certain  cases 
of  this  Act  be  united  in  the  same  person,  who  is  remunerated  by  *^^^*^- 
salary  for  discharging  the  duties   of  both   offices,  the  office  of 
commissary  clerk  shall  be  as  from  the  said  date  and  the  same  is 
hereby  abolished,  and  the  whole  powers  and  duties  of  the  office  of 

^  Repealed  by  Stot.  Law  Rev.  Act,  1883. 
2  Repealed  by  Stat.  Law  Rev.  Act,  1894. 
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comniissaiy  clerk  shall  be  as  from  the  said  date  and  the  same  are 
hereby  transferreil  to  the  office  of  sheriff-clerk,  and  the  sheriff- 
clerk  shall  thereafter,  and  his  successors  ia  office  as  sheriff-clerk, 
possess  and  exercise  the  whole  of  the  said  powers  and  perform  the 
whole  of  the  said  duties. 
Vacancies  in  37.  No  vacaucy  existing  at  the  commencement  of  this  Act  or 

n^ua^cterk    which  may  thereafter  occur  in  the  office  of  a  commissary  clerk, 
"^'  *? j?         except  the  office  of  the  commissary  clerk  of  Edinburgh,  shall  be 

supplied. 
AU  eonimis-  38.  In  every  case  of  a  vacancy  occurring  [after  the  commence- 

cTt  in^BUn"  ™^^^  ^^  ^-'"^  ^^Q  *  ^^  ^^^  office  of  commissary  clerk  in  any  com- 
buryh.  to  lie     missariot  in  Scotland,  except  the  commissaript  of  Edinburgh,  such 
vacmiicies         office  shall  be,  as  fmm  the  date  of  the  occurrence  of  such  vacancy, 
occurring.        abolished,  and  the  whole  powers  and  dutes  of  the  office  of  com- 
missary clerk  shall  be  transferred  to  the  office  of  the  sheriff-clerk 
of  the  county,  and  the  sheriff-clerk  of  the  county  shall  thereafter, 
and  his  successors  in  office  as  sheriff-clerk,  possess  and  exercise  the 
whole  of  the  said  powers  and  perform  the  whole  of  the  said  duties. 
Commifwary  39»  [From  and  after  the  commencement  of  this  Act]  ^  every 

clerks  continu-  commissarv  clerk  whose  office  shall  not  be  forthwith  abolished 

iDg  in  office  to  • 

perform  the     Under  the  provisions  of  this  Act,  shall  perform  in  the  sheriff  court 

Sheriff  court    of  the  county  all  the  duties  and  exercise  all  the  powers  heretofore 

performed  and  exercised  by  him  in  the  commissary  court;  provided 

that  such  commissary  clerk  shall  not  be  disabled  from  acting  as  a 

procurator  in  the  sheriff  court,  except  in  causes  in  which  he  acts 

as  clerk  of  court 

Provisions  to  40.  On   the  office  of  commissary  clerk   being   in  any  case 

the  RbSm^on"   abolished  under  the  provisions  herein-before  contained,  the  foUow- 

of  the  office  of  jna  provisions  shall  have  effect : — 

clerk.  (1.)  All  records,  books,  documents,  papers,  and  things  belong- 

ing to  the  office  of  the  commissary  clerk  or  in  the  posses- 
sion of  any  clerk  or  officer  of  that  office  as  such,  shall  be 
forthwith  transferred  to  the  office  or  offices  of  the  sheriff- 
clerk  of  the  county. 

(2.)  It  shall  be  lawful  for  the  [Lords  Commissioners  of  Her 
Majesty's]  ^  Treasury  to  regulate  the  office  of  such  sheriff- 
clerk,  and  out  of  monies  to  be  voted  by  Parliament  to 
award  him  such  salary  or  personal  remuneration,  together 
M'ith  such  allowances  for  clerks  and  office  expenses,  as 
shall  seem  just,  having  regard  to  the  additional  duties 
imposed  upon  him,  and  to  the  increased  expenses  of  his 
office  consequent  on  the  transfer  thereto  of  the  duties  of 
the  office  of  commissary  clerk. 

(3.)  The  sheriff-clerk  shall  account  for  and  pay  to  the  Queen's 

1  Repealed  by  Stat.  Law  Rev.  Act,  1894. 


or 
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and  Lord  Treasurer's  Eemembrancer  on  behalf  of  Her 
Majesty  all  fees  received  in  his  office  in  connection  with 
the  new  business  by  this  Act  transferred  to  his  office. 


VIII. — Amendment  of  Law  as  to  Confirmation  of  Executors. 

41.  Where,  under  the  provisions  of  the  ninth  and  subsequent  Note  in  con 
sections  of  the  Act  passed  in  the  twenty-first  and  twenty-second  sh^ff*c?erk 
years  of  the  reign  of  her  present  Majesty,  chapter  fifty-six,  coromi*»ry 
intituled  "An  Act  to  amei^d  the  I^w  relatinfj  to  the  Confinuation  ceased  .liea 
of  Executors  in  Scotland,  and  to  extend  over  all  parts  of  the  g^^i^a  g"},. 
United  Kingdom  the  effect  of  such  Confirmation  and  of  Grants  of  stituted  for 

°  .    ,  .  .  certinwl  copy 

Probate  and  Administration,"  it  shall  be  desired  to  include  in  the  interlocutor  by 
inventory  of  the  personal  estate  of  any  person  dying  domiciled  in  commis-ary 
Scotland  personal  estate  situated  in  England  or  Ireland,  it  shall  *°^  ^^.7** 
not  be  necessary  to  have  a  special  proceeding  before  the  sheriff 
with  the  view  to  his  pronouncing  therein  an  interlocutor  finding 
that  the  deceased  died  domiciled  in  Scotland.  That  fact  shall  be 
set  forth  in  the  affidavit  to  the  inventory,  and  it  being  so  set  forth 
therein  shall  be  sufficient  warrant  for  tlie  sheriff-clerk  to  insert  in 
tlie  confirmation  or  to  note  thereon  and  sign  a  statement  that  the 
deceased  died  domiciled  in  Scotland  ;  and  such  statement  shall 
have  the  same  effect  as  a  certified  copy  interlocutor  finding  that 
the  deceased  person  died  domiciled  in  Scotland;  [and  sections 
twelve  and  thirteen  of  the  said  Act,  so  far  as  they  make  it  a  condi- 
tion of  the  sealing  of  a  confirmation  in  the  principal  Court  of 
Probate  in  England  or  in  the  Court  of  Probate  in  Dublin,  that  the 
copy  of  the  confirmation  provided  to  be  deposited  with  the 
registrar  shall  be  accompanied  by  such  a  certified  copy  inter- 
locutor, are  hereby  repealed.]  ^ 

42.  When  an   additional   inventory  has   been  given  in  and  Extension  of 
recorded  and  confirmation  granted  in  a  sheriff  court  in  Scotland  of  sectiousi-i 
of  estate  situated  in  England  or  Ireland  of  a  person  who  died  *°^  ^  ^^^l 
domiciled  in  Scotland,  and   the  additional  confirmation  shall  be  <^*  ^' 
produced  in  the  principal  Court  of  Probate  in  England,  or  in  the 

Court  of  Probate  in  Dublin,  as  the  case  may  be,  and  a  copy 
thereof  deposited  with  the  registrar  of  the  court,  such  addi- 
tional confirmation  shall  bo  sealed  with  the  seal  of  the  court 
and  returned  to  the  person  producing  the  same,  and  that 
whether  the  original  confirmation  shall  have  been  sealed  with  the 
seal  of  the  court  or  not,  and  although  the  additional  inventory 
confirmed  shall  not  contain  any  estate  of  the  deceased  situated  in 
Scotland,  and  such  additional  confirmation  when  so  sealed  shall 

'  Repealed  by  Stat.  Law  Rev.  Act,  1888. 
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thereafter  have  the  same  force  and  effect  as  if  probate  or  letters  of 
administration,  as  the  case  may  be,  had  been  granted  by  the  court 
of  probate  in  which  it  had  been  sealed. 
ronfirmatioD  43.  When  any  confirmation  or  additional  confirmation  of  per- 

esute  with  soual  estate  situated  in  Scotland,  whicli  shall  contain  or  have 
funIls°[n^En*  app^iided  thereto  and  signed  by  the  sheriff-clerk  a  note  or  state- 
UDd  or  ireiapd  mcnt  of  fuuds  in  England  or  Ireland,  or  both,  held  by  the 
Probat«\k)art«  deceased  in  trust,  shall  be  produced  in  the  principal  Court  of 
tained  En"iiHh  l*'^^^*^®  ^^^  England  or  in  the  Court  of  Probate  in  Dublin,  as  the 
or  irisii  estate  case  may  be,  such  confirmation  shall  be  sealed  with  the  seal  of 
ceased!  such  Court  in  the  same  manner  as  is  provided  by  sections  twelve 

and  thirteen  of  the  Act  passed  in  the  twenty-first  and  twenty- 
second  years  of  the  reign  of  her  present  Majesty,  chapter  fifty-six, 
as  amended  by  this  Act,  with  respect  to  sealing  confirmations 
which  include  personal  estate  situated  in  England  or  Ireland 
respectively ;  and  such  confirmation  shall  thereafter  have  the  like 
force  and  effect  in  England  and  Ireland  with  respect  to  such  funds 
as  if  probate  or  letters  of  administration,  as  the  case  may  be,  had 
been  granted  by  the  Court  of  Probate  in  which  it  had  been  sealed ; 
and  such  note  or  statement  may  be  insterted  or  appended  as  afore- 
said by  the  sheriff- clerk,  provided  the  same  shall  have  been  set 
forth  in  any  inventory  which  has  been  recorded  in  the  books  of 
the  court  of  which  he  is  clerk. 
Schedule  c  44.  The  sheriff-clerk  shall,  after  a  petition  for  the  appointment 

Vict.,*c.  66,  of  an  executor  has  been  intimated  by  him  as  provided  by  section 
hereby  re-        fgm.  ^f  i]^q  ^^t  passcd  in  the  twenty-first  and  twenty-second  years 

pealed,  and  .  '^  ,   •'  j  ^ 

new  form  of  in- of  the  rcign  of  Her  present  Majesty,  chapter  fifty-six,  and  after 
jiiiAion,    c.    j,g^gjyjjjg  ^jjg  certified  copy  of  the  printed  and  published  parti- 
culars therein  set  forth,  forthwith    certify  these  facts  on  the 
petition  in  the  following  or  similar  terms :  '*  Intimated  and  pub- 
lished in  terms  of  the  Statute,"  which  certificate  [(in  lieu  of  the 
certificate  in  the  form  of  schedule  C  annexed  to  the  said  Act]^ 
[which  schedule  C  is  hereby  repealed)]  *  shall  be  dated  and  signed 
by  him,  and  shall  be  sufficient  evidence  of  the  facts  therein  sot 
forth :  Provided  always,  that  special  intimation  shall  be  made  to 
all  executors  already  decerned  or  confirmed  to  a  deceased  person 
of  any  subsequent  petition  for  the  appointment  of  an  executor 
w^hich  may  be  presented  with  reference  to  the  personal  estate  of 
the  same  deceased  person. 
A  calendar  of         46.  It  shall  be  the  duty  of  the  commissary  clerk  of  Edinburgh 
and^inven^^^^  [on  or  before  the  thirty-first  day  of  December  one  thousand  eight 
to  be  published  hundred  and  seventy-seven,  and]^  on  or  before  the  thirty-first  day 
of  December  in  every  year  [thereafter]  ^  to  prepare  and  issue  a 

^  Repealed  by  Stat  Law  Hey.  ^ct,  1894. 
2  Repealed  by  Stat  Law  Rev.  Act,  1833. 
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printed  calendar  containing  a  list  or  register,  alphabetically 
arranged,  of  all  confirmations  granted,  and  of  all  inventories  given 
in,  in  cases  in  which  from  any  cause  confirmation  shall  not  have 
been  required  in  Scotland,  in  the  year  ending  on  the  thirty-first 
day  of  December  immediately  preceding,  specifying  in  each  case 
the  name  and  designation,  and  the  place  and  date  of  death  of  the 
person  deceased ;  whether  he  died  testate  or  intestate :  the  names 
and  designations  of  his  executors ;  date  of  confirmation  or  recording 
of  inventory  ;  the  date  of  the  will  or  deed,  if  any  ;  and  where  and 
of  what  date  the  same  was  registered  ;  and  the  value  of  the  estate : 
Provided  as  follows  : — 

(1.)  It  shall  be  the  duty  of  every  sherifl-clerk  [to  furnish  to  the 
commissary  clerk  of  Edinburgh  on  or  before  the  fifteenth 
day  of  February  one  thousand  eight  hundred  and  seventy- 
seven  such  a  list  or  register  of  confinnations  granted, 
and  inventories  given  in,  within  the  sheriffdom  of  which 
he  is  such  clerk  (with  all  the  particulars  above  specified) 
in  the  year  ending  on  the  thirty-first  day  of  December 
immediately  preceding ;  and  thereafter]^  quarterly,  on  or 
before  the  first  days  of  February,  May,  August,  and 
November  in  each  year,  to  furnish  to  the  commissary 
clerk  of  Edinburgh  such  a  list  or  register,  with  such 
particulars  as  aforesaid,  of  all  confirmations  and  inven- 
tories granted,  or  given  in,  within  such  sheriffdom  in  the 
quarters  ending  on  the  thirty-first  day  of  December,  the 
thirty-first  day  of  March,  the  thirtieth  day  of  June,  and 
the  thirtieth  day  of  September  immediately  preceding 
respectively : 

(2.)  A  copy  of  every  such  calendar  issued  shall  be  sent  by  the 
commissary  clerk  of  Edinburgh  to  every  sheriff-clerk  in 
Scotland,  who  shall  keep  the  same  in  his  office  open  for 
the  inspection  of  the  public  on  payment  of  such  fee  as 
may  be  fixed  by  Act  of  Sederunt,  which  the  Court  of 
Session  are  hereby  authorised  and  required  to  pass  : 

(3.)  A  copy  of  every  issue  of  such  calendar  shall  also  be  sent 
to  the  Lord  Clerk  Register  and  to  the  registrars  in  the 
Probate  Courts  of  London  and  Dublin : 

(4.)  The  cost  of  preparing  and  printing  and  issuing  such 
calendar  and  of  furnishing  copies  thereof  to  the  persons 
to  whom  they  are  herein  directed  to  be  sent  shall  be 
defrayed  out  of  moneys  to  be  voted  by  Parliament. 

1  Repealed  by  SUt.  Law  Rev.  Act,  1891. 
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40  &  41  VICTORIA,  Cap.  29. 

An  Ad  for  the  Protedwii  of  the  Property  of  Married  Women 

in  Scot  land, --[Zd  August  1877.] 

[WHEnEAS  it  is  just  and  expedient  to  protect  to  the  extent  herein- 
after provided  for  the  property  of  married  women  in  Scotland  :  Be 
it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  I^rds  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows :  ]  ^ 
Cooinience-  1.  This  Act  shall  commence  and  take  effect  from  and  after  the 

first  day  of  January  one  thousand  eight  hundred  and  seventy-eight 
Extent  of  Act.        2.  This  Act  shall  extend  to  Scotland  only. 
Protection  of  3.  The  JUS  mariti  and  right  of  administration  of  the  husband 

war?i!S***        shall  be  excluded  from  the  wages  and  earnings  of  any  married 
women.  womau,  acquired  or  gained  by  her  after  the  commencement  of  this 

Act,  in  any  employment,  occupation,  or  trade  in  which  she  is 
engaged,  or  in  any  business  which  she  carries  on  under  her  own  name, 
and  shall  also  be  excluded  from  any  money  or  property  acquired  by 
her  after  the  commencement  of  this  Act  through  the  exercise  of  any 
literary,  artistic,  or  scientific  skill,  and  such  wages,  earnings,  money, 
or  property,  and  all  investments  thereof,  shall  be  deemed  to  be 
settled  to  her  sole  and  separate  use,  and  her  receipts  shall  be  a 
good  discharge  for  such  wages,  earnings,  money,  or  property,  and 
investments  thereof. 
Liability  of  4.  In  any  marriage  which  takes  place  after  the  commencement 

tife^an^'^     of  this  Act,  the  liability  of  the  husband  for  the  antenuptial  debts 
nuptial  debts    of  his  wife  shall  be  limited  to  the  value  of  any  property  which  he 
amount  of  pro- shall  havc  received  from,  through,  or  in  right  of  his  wife  at,  or 
SrourfThir!^  before,  or  subsequent  to  the  marriage,  and  any  Court  in  which  a 
husband  shall  be  sued  for  such  debt  shall  have  power  to  direct  any 
inquiry  or  proceedings  which  it  may  think  proper  for  the  purpose 
of  ascertaining  the  nature,  amount,  and  value  of  such  property. 
Savinffs.  S«  This  Act  shall  not  affect  the  rights  conferred  upon  a  married 

vic*°  c^86      woman  by  the  Conjugal  Eights  (Scotland)  Amendment  Act,  1861, 
37  and  38        or  tlic  Coujugal  Rights  (Scotland)  Amendment  Act,  1874. 

Short  utie  ^'  "^^^^  ^^^  ^^^  ^  citcd  as  '*  The  Married  Women's  Property 

(Scotland)  Act,  1877." 


1  Repealed  by  SUt.  Law  Rev.  Act,  1894. 
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44  &  45  VICTORIA,  Cap.  21. 

An  Act  for  the  Amendment  of  the  Law  regardmg  Property  of 
Married  Women  in  Scotland. — [18th  July  1881.] 

[Whereas  an  Act  was  passed  in  the  fortieth  year  of  the  reign  of 
her  present  Majesty,  entitled  the  Married  Women's  Property  (Scot- 
land) Act,  and  it  is  just  and  expedient  to  protect,  to  the  further  40 and 41  Vic^., 
extent  herein-after  provided  for,  the  property  of  married  women  in  ^'  ^' 
Scotland : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  :]  ^ 

1.  (1.)  Where  a  marriage  is  contracted  after  the  passing  of  this  wife  mamea 
Act,  and  the  husband  shall,  at  the  time  of  the  marriage,  have  his  A(^\^tuive^ 
domicile  in  Scotland,  the  whole  moveable  or  personal  estate  of  the  ?ep»rat«  ewtate 
wife,  whether  acquired  before  or  during  the  marriage,  shall,  by 
operation  of  law,  be  vested  in  the  wife  as  her  separate  estate,  and 

shall  not  be  subject  to  the  fvs  mariti. 

(2.)  Any  income  of  such  estate  shall  be  payable  to  the  wife  on  income. 
her  individual  receipt  or  to  her  order,  and  to  this  extent  the  hus- 
band's right  of   administration  shall  be  excluded ;    but  the  wife 
shall  not  be  entitled  to  assign  the  prospective  income  thereof,  or, 
unless  with  the  husband's  consent,  to  dispose  of  such  estate. 

(3.)  Except  as  herein-after  provided,  the  wife's  moveable  estate  Liability  to 
shall  not  be  subject  to  arrestment,  or  other  diligence  of  the  law,  *"^*™e"t- 
for  the  husband's  debts,  provided  that  the  said  estate  (except  such 
corporeal  moveables  as  are  usually  possessed  without  a  written  or 
documentary  title)  is  invested,  placed,  or  secured  in  the  name  of 
the  wife  herself,  or  in  such  terms  as  shall  clearly  distinguish  the 
same  from  the  estate  of  the  husband. 

(4.)  Any  money,  or  other  estate  of  the  wife,  lent  or  entrusted  to  Bankruptcy, 
the  husband,  or  immixed  with  his  funds,  shall  be  treated  as  assets 
of  the  husband's  estate  in  bankruptcy,  under  reservation  of  the 
wife's  claim  to  a  dividend  as  a  creditor  for  the  value  of  such  money 
ot  other  estate  after  but  not  before  the  claims  of  the  other  creditors 
of  the  husband  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied. 

(5.)  Nothing  herein  contained  shall   exclude  or  abridge  the  Contracts  of 
power  of  settlement  by  antenuptial  contract  of  marriage.  mamage. 

2.  Where  a  marriage  is  contracted  after  the  passing  of  this  Reutd  of  heri- 

1  Repealed  by  Stat  Law  Rev.  Act,  1894. 
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ubie  properly  Act  the  rents  and  produce  of  heritable  property  in  Scotland  belong- 
Muu'm^wifo!  ing  to  the  wife  shall  no  longer  be  subject  to  the  jus  niarUi  and  right 

of  administration  of  the  husband. 
How  far  Act  to       3.  In  the  case  of  marriages  which  have  taken  place  before  the 

^  tr'  passing  of  this  Act : 

tractcd  before         (1.)  The  provisions  of  this  Act  shall  not  apply  where  the  hus- 
band shall  have,  before  the  passing  thereof,  by  irrevo- 
cable deed  or  deeds,  made  a  reasonable  provision  for  his 
wife  in  the  event  of  her  surviving  him : 
(2.)  In  other  cases  the  provisions  of  this  Act  shall  not  apply 
except  that  the  jus  mariti  and  right  of  administration 
shall  be  excluded  to  the  extent  respectively  pi-escribed 
by  ihe  preceding  sections  from  all  estate,  moveable  or 
heritable,  and  income  thereof,  to  which  the  \iife  may 
acquire  right  after  the  passing  of  the  Act. 
In  cue  of  mar-       4.  It  shall  be  Competent  to  all  persons  married  before  the  pass- 
tr!i^^foi«  ing  of  this  Act  to  declare  by  mutual  deed  that  the  wife's  whole 
Act,  parties      estate,  including  such  as  may  have  previously  come  to  the  husband 
under  its  pro-   in  right  of  his  wife,  shall  be  regulated  by  this  Act,  and  upon  such 
yinoDs  y        ^^^^  being  registered  in  the  register  of  deeds  at  Edinburgh  or  in 
the  sheriff  court  register  of  the  county  or  counties  in  which  the 
parties  reside,  and  being  advertised  in  terms  of  the  schedule  in  the 
Edinburgh  Gazette  and  three  times  in  two  local  newspapers  circu- 
lating in  such  county  or  counties,  the  said  estate  shall  be  vested  in 
her  as  herein -before  provided,  and  subject  to  the  provisions  of  this 
Act ;  provided  that  the  said  estate  (except  such  corporeal  move- 
ables as  aie  usually  possessed  without  a  written  or  documentary 
title)  is  invested,  placed,  or  secured,  in  the  name  of  the  wife  herself, 
or  in  such  terms  as  shall  clearly  distinguish  the  same  from  the 
estate  of  tbe  husband ;  but  no  such  deed  shall  be  of  any  effect  as 
against  any  debt  or  obligation  contracted  by  the  husband  prior  to 
the  date  of  the  deed  being  so  advertised  and  roistered. 
Husband's  6.  Where  a  wife  is  deserted  by  her  husband,  or  is  living  apart 

pensedwithia  ^rom  him  with  his  consent,  a  judge  of  the  Court  of  Session  or 
certain  cases,    sheriff  court,  On  petition  addressed  to  the  court,  may  dispense  with 

the  husband's  consent  to  any  deed  relating  to  her  estate. 

Right  given  to        6.  [After  the  passing  of  this  Act]  ^  the  husband  of  any  woman 

wife?moveabie  ^^^^  ^^Y  ^^®  domiciled  in  Scotland  shall  take  by  operation  of  law 

succession.       the  same  share  and  interest  in  her  moveable  estate  which  is  taken 

by  a  widow  in  her  deceased  husband's  moveable  estate,  according 

to  the  law  and  practice  of  Scotland,  and  subject  always  to  the  same 

rules  of  law  in  relation  to  the  nature  and  amount  of  such  share 

and  interest,  and  the  exclusion,  discharge,  or  satisfaction  thereof, 

as  the  case  may  be. 

)  Rejealed  by  Stat.  Law  Rev.  Act,  1894. 
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7.  [After  the  passing  of  this  Act]^  the  children  of  any  woman  who  Children  of 
niay  die  domiciled  in  Scotland  shall  have  the  same  right  of  legitim  domidieif  iu^ 
in  regard  to  her  moveable  estate  which  they  have  according  to  the  ?^°*^*?*i?*  * 
law  and  practice  of  Scotland  in  regard  to  the  moveable  estate  of  legitim,  &c 
their  deceased  father,  subject  always  to  the  same  rules  of  law  in 
relation  to  the  character  and  extent  of  tlie  said  right,  and  to  the 
exclusion,  discharge,  or  satisfaction  thereof,  as  the  case  may  be. 

8.  This  Act  shall  not  affect  any  contracts  made  or  to  be  made  Exempting 

1.  •!  i_*  j«  •  ^11        contracts  and 

between  married  persons  before  or  during  mamage,  or  the  law  certain  legal 
relating  to  such  contracts,  or  the  law  relating  to  donations  between  ^^^^tion^of 
married  persons,  or  to  a  wife's  non-liability  to  diligence  against  Act 
lier  person,  or  any  of  the  rights  of  married  women  under  the 
recited  Act. 

9.  This  Act  may  be  cited  as  the  Married  Women's  Property  Short  title. 
(Scotland)  Act,  1881. 


SCHEDULE. 

Fonn  of  Notice  presci'ibcd  hy  Sectio7i  4. 

Notice  is  hereby  given  that  on                day  of  a  deed 

by  A.  B,  of  C  [designation]  and  K  F.  his  wife  has  been  registered 

in   the  register  of                 in   terms  of  the   Married  Women's 
Property  (Scotland)  Act,  1 88 J. 


47  &  48  VICTOEIA,  Cap.  63. 

An  Act  to  amend  the  Trusts  (Scotland)  Act,  1867. — 

[14th  August  1884.] 

Whereas  by  an  Act  passed  in  the  twenty-fourth  and  twenty -fifth 

years  of  the  reign  of  her  present  Majesty,  intituled  an  Act  to  24 and 26 Vict, 

amend  the  law  in  Scotland  relative  to  the  resignation,  powers,  ^' 

and  liabilities  of  gratuitous  trustees,  and  by  an  Act  passed  in  the 

twenty-sixth  and  twenty-seventh  years  of  the  reign  of  her  present 

Majesty,  intituled  an  Act  to  explain  the  Act  for  the  amendment  26 and 27 Vict., 

of  the  law  relative  to  gratuitous  trustees  in  Scotland,  and  by  the  ^ 

Trusts  (Scotland)  Act,  1867,  certain  powers  are  conferred  on  gratui-  80 and 81  Vict., 

tons  trustees  in  Scotland : 

And  it  is  expedient  to  amend  the  said  Acts,  and  to  extend  tho 
powers  thereby  conferred : 

^  Bepetded  by  Sut  Law  Bee.  Act,  1804. 
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Be  it  enacted  by  the  Qucen*s  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 
bhort  title.  1.  This  Act  may  be  cited  as  the  Trusts  (Scotland)  Amendment 

Act,  1884,  and  the  said  Acts  and  this  Act  may  be  cited  as  the 
Trusts   (Scotland)  Acts,  1861   to   1884,  and  shall   be  read  and 
construed  together. 
Definition  of  2.  In  the  construction  of  the  said  recited  Acts  and  of  this 

^"•*-  Act,- 

*'  Trust "  shall  mean  and  include  any  trust  constituted  by  any 
deed  or  other  writing,  or  by  private  or  local  Act  of  I'arlia- 
roent,  or  by  resolution  of  any  corporation   or  public  or 
ecclesiastical    body,  and  the  appointment   of  any  tutor, 
curator,  or  judicial  factor  by  deed,  decree,  or  otherwise. 
*•  Trustee  *'  shall  include  tutor,  curator,  and  judicial  factor. 
**  Judicial  factor "  shall  mean  any  person  judicially  appointed 
factor  upon  a  trust-estate  or  upon  the  estate  of  a  person 
incapable  of  managing  his  own  affairs,  factor  loco  tutoris, 
factor  loco  ahseniiSy  and  curator  bonis. 
The  words  **  East  India  stock  "  shall  have  the  meaning  assigned 
to  them  by  an  Act  passed  in  the  session  holden  in  the 
thirtieth  and   thirty-first  years  of  her  present   Majest}', 
chapter  one  hundred  and  thirty-two. 
Powers  of  in-  3.  Trustees  under  any  trust  may,  unless  specially  prohibited 

vestment        yyy  the  constitution  or  terms  of  the  trust,  invest  the  trust  funds — 

(a.)  In  the  purchase  of — 

1.  Any   of   the   Government    stocks,   public   funds,  or 

securities  of  the  United  Kingdom : 

2.  Stock  of  the  Bank  of  England : 

3.  Any  securities   the  interest  of   which  is  or  shall  be 

guaranteed  by  Parliament : 

4.  Debenture  stock  of  railway  companies  in  Great  BriUun 

incorporated  by  Act  of  Parliament : 

5.  Preference,  guaranteed,  lien,  annuity,  or  reut-charge 

stock,  the  dividend  on  which  is  not  contingent  on 
the  profits  of  the  year,  of  such  railway  companies  in 
Great  Britain  as  have  paid  a  dividend  on  their  ordi- 
nary stock  for  ten  years  immediately  preceding  the 
date  of  investment : 

6.  Stock  or  annuities  issued  by  any  municipal  corporation 

in  Great  Britain,  which  annuities,  or  the  interest  or 
dividend  upon  which  stock  are  secured  upon  rates 
or  taxes  levied  by  such  municipal  corporation  under 
the  authority  of  any  Act  of  Parliament : 
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7.  East  India  Stock,  stocks  or  other  public  funds  of  the 

government  of  any  colony  of  the  United  Kingdom, 
approved  by  the  Court  of  Session,  and  also  bonds  or 
documents  of  debt  of  any  such  government  approved 
as  aforesaid,  provided  such  stocks,  bonds,  or  others 
are  not  payable  to  the  bearer : 

8.  Feu-duties  or  ground-annuals. 
(6.)  In  loans — 

9.  On  the  security  of  any  of  the  stocks,  funds,  or  other 

property  aforesaid : 

10.  On  real  and  heritable  security  in  Great  Britain : 

11.  On  debentures  or  mortgages  of  railway  companies  in 

Great  Britain  incorporated  by  Act  of  Parliament : 

12.  On  bonds,  debentures,  or  mortgages,  secured  on  rates 

or  taxes  levied  under  the  authority  of  any  Act  of 
Parliament,  by  municipal  corporations  in  Great 
Britain,  authorised  to  borrow  money  on  such 
security : 

13.  On  Indian  railway  stock,  debentures,  bonds,  or  mort- 

gages, on  w^hich  the  interest  is  permanently  guar- 
anteed by  the  Indian  Government  and  payable  in 
sterling  money  in  Great  Britain. 
Provided  that  the  trustees  shall  not  be  held  to  be  subject  as 
defendants  or  respondents  to  the  jurisdiction  of  any  of  Her 
Majesty's  Courts  of  Law  or  Equity  in  England  or  Ireland, 
either  as   trustees  or  personally,  in  any  suit  for  admini- 
stration of  the  trust  by  reason  of  their  having  invested  or 
lent  trust  funds  as  aforesaid ; 
and  section  five  of  the  Trusts  (Scotland)  Act,  1867,  is  hereby  Repeal, 
repealed. 


50  &  51  VICTOEIA,  Cap.  18. 

An  Act  to  amend  the  Trusts  (Scotland)  Act,  1867.— [12th  July  1887.] 

Whereas  it  is  expedient  to  amend  the  Trusts  (Scotland)  Act,  ao and 31  Vict., 
1867 :  ""'  ^' 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 
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Short  title. 


Power  to  tni«- 
tM'4  to  make 
abatement  of 
rent. 


Past  abate- 
ment of  rent 
not  liable  to 
challenge. 


1.  TliU  Act  may  be  cited  as  the  Trusts  (Scotland)  Act,  1867, 
Amendment  Act,  1887. 

2.  Id  addition  to  the  powers  conferred  upon  trustees  by  the 
second  section  of  the  Trusts  (Scotland)  Act,  1867,  in  all  trusts  to 
which  that  section  applies  the  trustees  shall  have  power  to  make 
abatement  or  reduction,  either  temporary  or  permanent,  of  the 
rent  stipulated  in  any  lease  of  lands  let  for  the  agricultural  or 
l)astoral  occupation,  or  for  both  purposes,  and  to  accept  renuncia- 
tions of  leases  of  any  such  subjects. 

3.  No  abatement  or  reduction  of  rent,  or  acceptance  of  renun- 
ciation of  any  such  lease,  heretofore  made  by  trustees,  shall  be 
liable  to  be  challenged,  which  would  have  been  lawful  if  made 
after  the  passing  hereof. 


Short  title. 


Repeal. 


54  &  55  VICTORIA,  Cap.  29. 

An  Act  to  amend  tlu  Law  of  Scotland  as  regards  Presumption 

o/Zi/e.— [3d  July  1891.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  tlie  Presumption  of  Life  Limitation 
(Scotland)  Act,  1891. 

2.  The  Presumption  of  Life  Limitation  (Scotland)  Act,  1881, 
44  and  46 Vict.,  is  hereby  reixjaled,  but  this  repeal  shall  not  affect  the  proceedings 
^  ^^'             in  any  petition  under  the  repealed  Act  presented  before  the  passing 

of  this  Act,  or  the  rights  of  parties  thereunder. 
Presumption  ot  3.  When  any  person  has  disappeared  and  has  not  been  heard  of 
diwppeiilre^'  for  Seven  years  or  upwards,  the  Court,  on  the  petition  of  any  person 
entitled  to  succeed  to  any  estate  on  the  death  of  such  person,  or 
entitled  to  any  estate  the  transmission  of  which  to  the  petitioner 
depends  on  the  death  of  such  person,  or  the  fiar  of  any  estate  bur- 
dened with  a  liferent  in  favour  of  such  person  may,  after  such 
procedure  and  inquiry  by  advertisement  or  otherwise  as  it  may 
direct,  lind  that  sucli  person  has  disappeared,  and  find  what  was 
the  date  on  whicli  he  was  last  kno^n  to  be  alive,  and  find  on  tlie 
facts  proved  or  admitted  that  he  died  at  some  specified  date  within 
teven  years  after  the  date  on  which  he  was  last  known  to  be  alive, 
and  where  there  is  no  sufficient  evidence  that  he  died  at  any 
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defiuite  date,  find  that  he  shall  be  presumed  to  have  died  exactly 
seven  years  after  the  date  on  which  he  was  last  known  to  be  alive ; 
and  it  shall  thereafter  be  competent  to  the  person  who  has  presented 
the  petition,  and  to  any  other  person  entitled  to  succeed  to  any 
estate  on  the  death  of  the  person  who  has  disappeared,  or  entitled 
to  any  estate  the  transmission  of  which,  or  the  disburdening  of 
which  from  a  liferent,  depends  on  the  death  of  the  person  who  has 
disappeared,  to  make  up  titles  to  and  to  enter  into  possession  of 
and  to  sell  or  dispose  of  or  to  burden  such  estate  as  if  the  said  person 
had  actually  died  at  the  date  on  which  the  Court  has  found  that  he 
is  proved  or  presumed  to  have  died  :  Provided  always,  that  nothing 
herein  contained  shall  entitle  any  person  to  any  part  of  the  intes- 
tate moveable  succession  of  a  person  who  has  disappeared  if  the 
latter  was  not  a  domiciled  Scotsman  at  the  date  at  which  he  is 
proved  or  presumed  to  have  died. 

4.  When  one  of  two  or  more  pro  indiviso  proprietors  of  heri-  power  to  dis- 
table  estate  in  Scotland  has  disappeared  and  has  not  been  heard  of  gent^nlbMn?' 
for  seven  years  or  upwards,  and  the  other  pro  indiviso  proprietor  person  to  sale 
or  proprietors  shall  desire  to  sell  the  said  estate,  it  shall  be  compe-  hew  rnv  in- 
•tent  to  such  other  pro  indiviso  proprietor  or  proprietors  to  present  '**^^* 
a  petition  to  the  Court  setting  forth  the  said  facts,  and  after  such 
procedure  and  inquiry,  by  advertisement  or  otherwise,  as  the  Court 
may  direct,  the  Court  may  grant  authority  to  the  petitioner  or 
petitioners  to  sell  the  said  estate  by  public  roup  or  private  bargain, 
as  the  Court  may  think  fit,  and  the  title  granted  by  the  said  pro 
indiviso  proprietor  or  proprietors  under  such  authority  shall  be  as 
good  and  valid  to  the  purchaser  as  if  the  absent  person  had  been  a 
party  to  the  sale  and  conveyance,  and  in  the  case  of  such  a  sale  the 
share  of  the  price  belonging  to  the  absent  peraon  shall  be  paid  into 
bank  for  behoof  of  such  absent  person,  and  shall  be  deemed  to  be 
heritable  estate  of  the  said  absent  person,  and,  as  such,  shall  be 
subject  to  the  provisions  of  this  Act. 

6.  All  judgments  granting  the  prayer  of  applications  presented  Judgments 
under  sections  one,  four,  or  five  of  the  repealed  Act  shall  have  the  let  to'have  ^ 
same  force  and  effect  in  regard  to  the  persons  whose  disappearance  jfS^  a*!^^**^ 
formed  the  subject  of  such  applications  and  the  estate  heritable 
and  moveable  affected   thereby  as  if  they  had  been  judgments 
obtained  in  terms  of  this  Act  finding  that  such  persons  are  proved 
or  presumed  to  be  dead  as  aforesaid. 

6.  Notwithstanding  a  judgment  of  the  Court  under  this  or  the  Claim  of  absent 
repealed  Act,  the  person  who  has  disappeared,  or  any  person  deriv-  SS^thirtin 
ing  right  from  him  to  any  estate  preferably  to  the  person  who  has  y®"^ 
become  entitled  thereto  under  the  provisions  of  this  Act  or  of  the 
repealed  Act,  shall  be  entitled  to  demand  and  receive  from  the 
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perdon  who  has  become  entitled  thereto  as  aforesaid,  or  from  any 
one  acciuiring  the  same  from  him  by  gratuitous  title,  the  said  estate 
or  the  price  or  value  thereof,  if  the  same  shall  have  been  sold  or 
otherwise  disposed  of,  free  of  any  burden  which  did  not  affect  the 
said  estate  at  the  date  of  the  judgment  of  the  Court,  subject  to  a 
claim  for  the  value  of  any  meliorations  which  may  have  been  made 
upon  the  estate  by  the  person  from  whom  the  demand  is  made,  but 
shall  not  be  entitled  to  demand  or  receive  any  income  which  may 
liave  accrued  from  the  said  estate  before  notice  of  Uie  demand: 
Provided  always,  that  any  pei-son  denuding  of  the  estate  or  any  part 
thereof  under  this  section  shall  be  bound,  but  always  at  the 
expense  of  the  person  or  persons  receiving  the  same,  to  grant  such 
deeds  and  instrmnents  as  may  be  necessary  for  the  completion  of 
title,  but  with  warrandice  from  fact  and  deed  only;  and  shall  also 
be  bound,  in  case  the  peison  receiving  the  same  is  the  person  who 
had  disappeared,  to  free  and  relieve  him  of  all  claim  and  demand 
in  name  of  relief,  composition,  or  other  casujilty  which  may  be 
competent  to  the  superior  of  the  subjects  in  respect  of  or  conse- 
quent upon  the  completion  of  the  title  of  the  person  who  had  dis- 
appeared ;  and,  in  the  event  of  the  estate  or  any  part  thereof  having 
been  buidened  with  debt  since  the  date  of  the  judgment  of  the 
Court,  the  person  denuding  shall  be  bound  to  purge  such  encum- 
brances at  liis  own  expense,  and  obtain  and  deliver  discharges 
thereof,  unless  it  is  shown  that  the  money  borrowed  was  expended 
on  meliorations  for  which  he  is  entitled  to  credit. 
Right  to  TO-  7.  It  shall  not  be  competent  for  the  person  who  has  disappeared, 

barwfafter      ^^  ^^Y  P^i^on  deriving  right  from  him,  to  demand  or  recover  from 
thirteen  years,  any  person  wlio  has  become  entitled  under  the  provisions  of  this  or 
the  repealed  Act  any  estate,  the  title  to  which  admits  of  being  made 
up  by  registration  in  a  public  register  after  the  lapse  of  thirteen 
years  from  the  date  at  which  a  title  thereto  shall  have  been  so  made 
up  under  the  authority  of  this  or  the  repealed  Act ;  or  any  other 
estate  after  the  lapse  of  thirteen  years  from  the  date  at  which 
possession  of  the  said  estate,  or  of  the  respective  items  thereof, 
shall  have  been  obtained  under  the  provisions  of  this  or  of  the 
repealed  Act. 
AmendiDentof        8.  Section  fourteen  of  the  Entail  (Scotland)  Act,  1882,  shall  be 
c.  53^sf^i4.'^**' read  as  if  the  word  "seven"  were   substituted   for    the  word 
"  fourteen,"  and  as  if  the  words  "  Presumption  of  Life  Limitation 
(Scotland)  Act,  1891,"  were  substituted  for  the  words  "  Presumption 
of  Life  Limitation  (Scotland)  Act,  1881." 
Several  persons        9.  Any  number  of  persons  may  be  conjoined  in  one  petition 
jomedln  OTie    relating  to  the  estate  of  the  same  absent  person ;  and  any  person 
petition.  haviug  a  limited  right  to  the  estate  of  an  absent  person  may  appear 


"^ 
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as  petitioner  to  the  effect  of  having  such  right  made  effectual, 
subject  to  the  provisions  of  this  Act. 

10.  Nothing  in  this  Act  shall  be  held  to  prejudice  or  affect  the  Saving  rights 
right  of  third  parties  having  right  to  the  estate  or  any  part  of  it  ties.      ^^ 
preferable  to  the  right  of  the  absent  person  or  to  the  right  of  his 
representatives  derived  from  him. 

11.  This  Act  shall  not  apply  to  any  claim  against  the  insurers  Act  not  to 
under  a  policy  of  assurance  upon  the  life  of  any  person  who  has  Sf SsLnincel*^^ 
disappeared,  and  the  person  or  persons  claiming  under  such  policy 

shall  be  required  in  any  question  with  the  insurers  to  prove  the 
death  of  the  person  whose  life  is  insured  in  the  same  manner  as  if 
this  Act  had  not  been  passed. 

12.   In  this  Act —  Definitions. 

(1.)  The  word  "  Court "  means  either — 

(a.)  The  Court  of  Session,  in  which  case  the  procedure  shall 
be  by  petition  addressed  to  the  Court,  and  brought,  in 
the  first  instance,  before  one  of  the  Lords  Ordinary, 
who  may  direct  such  intimation  and  service,  and  such 
investigation  or  inquiry,  as  he  may  think  fit ;  and  the 
power  of  the  Lord  Ordinary  before  whom  the  petition 
is  enrolled  may  be  exercised  by  the  Lord  Ordinary  on 
the  Bills  during  vacation ;  and  all  such  petitions  shall 
as  respects  procedure,  disposal,  and  review,  be  subject 
to  the  same  rules  and  regulations  as  are  enacted  with 
respect  to  petitions  coming  before  the  Junior  Lord 
Ordinary  in  virtue  of  the  Act  twentieth  and  twenty- 
first  Victoria,  chapter  fifty-six,  and  any  Act  amending 
the  same ;  or 
(&.)  In  cases  where  the  total  amount  or  value  of  the  estate 
in  Scotland,  the  right  to  which  depends  upon  the  death 
of  the  absent  person,  does  not  exceed  five  hundred 
pounds,  the  sheriff  court  of  the  county  in  which  the 
the  said  estate  or  the  greater  part  thereof  is  situate, 
in  which  case  the  sheriff  shall  direct  such  intimation 
and  service  and  such  investigation  or  inquiry  as  he 
may  think  fit,  and  the  procedure  in  so  far  as  concerns 
appeal  to  and  review  by  a  higher  court  shall  be  in  all 
respects  the  same  as  in  an  action  in  the  ordinary 
sheriff  court :  Provided  that  the  value  of  the  heritable 
estate,  for  the  purpose  of  this  section,  shall  be  ascer- 
tained in  terms  of  the  provisions  of  the  Act  fortieth 
and  forty-first  Victoria,  chapter  fifty  : 
(2.)  Unless  it  otherwise  appear  from  the  context^  the  word 
"  estate  "  shall  mean  and  include  all  property  heritable 
and  moveable,  real  and  personal,  and  any  right  or  ' 
interest  therein  of  any  description. 
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54  &  55  VICTORIA,  Cap.  44. 

An  Ad  to  amend  the  Law  of  Trusts  in  Scotland. — 

[5th  August  1891.] 

WiiKREAS  by  an  Act  passed  in  the  twenty-fourth  and  twenty-fifth 

years  of  the  reign  of  her  present  Majesty,  chapter  eighty-four, 

intituled  an  Act  to  amend  the  law  in  Scotland  relative  to  the 

resignation,  powers,  and  liabilities  of  gratuitous  trustees,  and  by 

an  Act  passed  in  the  twenty-sixth  and  twenty-seventh  years  of  the 

reign  of  her  present  Majesty,  chapter  one  hundred  and  fifteen, 

intituled  an  Act  to  explain  the  Act  for  the  amendment  of  the  law 

relative  to  gratuitous   trustees  in  Scotland,  and  by  the  Trusts 

30 and 31  Vict,  (Scotland)  Act,  1867,  and  by  the  Trusts  (Scotland)  Amendment 

47ana48Vict.,  Act,  1884,  and  by  the  Trusts  (Scotland)  Act,  1867,  Amendment 

6ba«a5ivict  ^^^'  1887,  certain  powers  are  conferred  on  gratuitous  trustees  in 

c.  18.  *  Scotland  : 

And  it  is  expedient  further  to  amend  the  law  of  trusts  in  Scot- 
land: 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 
Short  title.  1.  This  Act  may  be  cited  as  the  Trusts  (Scotland)  Amendment 

Act,  1891,  and  the  aforesaid  Acts  and  this  Act  may  be  cited  as  the 
Trusts  (Scotland)  Acts,  1861  to  1891,  and  shall  be  read  and  con- 
strued together. 
Explanatory.  2.  For  the  purposes  of  this  Act,  the  expressions  "  trust "  and 

'^  trustee  "  shall  have  the  meanings  assigned  to  them  by  the  Trusts 
(Scotland)  Amendment  Act,  1884,  and  the  expression  "the  court" 
shall  mean  any  court  of  competent  jurisdiction  in  which  a  question 
relative  to  the  actings,  liability,  or  removal  of  a  trustee  comes  to 
be  tried. 
Act  to  extend         3.  The  provisions  of  this  Act  relating  to  a  trustee  shaU  apply 
joint1Si8tee«.   ^  ^^^^  ^  several  joint  trustees  as  to  a  sole  trustee. 
Trustee  not  to         4.  (1.)  No  trustcc  lending  money  upon  the  security  of  any 
^th*breMh^of  property  shall  be  chargeable  with  breach  of  trust  by  reason  only  of 
trust  for  lend-  the  proportion  borne  by  the  amount  of  the  loan  to  the  value  of 
security  of  any  such  property  at  the  time  when  the  loan  was  made,  provided  that 
cei^n  oon^     it  shall  appear  to  the  Court  that  in  making  such  loan  the  trustee 
ditions.  ^as  acting  upon  a  report  as  to  the  value  of  the  property  made  by 

a  person  whom  the  trustee  reasonably  believed  to  be  an  able  prac- 
tical valuator  instructed  and  employed  independently  of  any  owner 
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of  the  property,  whether  such  valuator  carried  on  business  in  the 
locality  where  the  property  is  situated  or  elsewhere,  and  that  the 
amount  of  the  loan,  by  itself  or  in  combination  with  any  other  loan 
or  loans  upon  the  property,  ranking  prior  to  or  pari  passu  with  the 
loan  in  question,  does  not  exceed  two  equal  third  parts  of  the 
value  of  the  property  as  stated  in  such  report.  And  this  section 
shall  apply  to  a  loan  upon  any  property  on  which  the  trustee  can 
lawfully  lend. 

(2.)  This  section  shall  apply  to  transfers  of  existing  securities 
as  well  as  to  new  securities,  and  in  its  application  to  a  partial 
transfer  of  an  existing  security,  the  expression  "  the  amount  of  the 
loan  "  shall  include  the  amount  of  any  other  loan  or  loans  upon 
the  property,  ranking  prior  to  or  paH  passu  with  the  loan  in  ques- 
tion. This  section  shall  also  apply  to  investments  made  as  well 
before  as  after  the  passing  of  this  Act,  except  where  a  reference  or 
judicial  proceeding  shall  be  pending  with  reference  thereto  at  the 
passing  of  this  Act. 

6.  (I.)  Where  a  trustee  shall  have  improperly  advanced  trust  Extent  of  lia- 
money  on  a  heritable  security,  which  would  at  the  time  of  the  tee.  ^  *^  ™'* 
investment  have  been  a  proper  investment  in  all  respects  for  a  less 
sum  than  was  actually  advanced  thereon,  the  security  shall  be 
deemed  an  authorised  investment  for  such  less  sum,  and  the  trustee 
shall  only  be  liable  to  make  good  the  sum  advanced  in  excess 
thereof,  with  interest. 

(2.)  This  section  shall  apply  to  investments  made  as  well  before 
as  after  the  passing  of  this  Act,  unless  a  reference  or  judicial  pro- 
ceeding shall  be  pending  with  reference  thereto  at  the  passing  of 
this  Act. 

6.  (1.)  Where  a  trustee  shall  have  committed  a  breach  of  trust  Power  of  Ourt 
at  the  instigation  or  request,  or  with  the  consent  in  writing,  of  a  [noises of  **™ 
beneficiary,  the  Court  may,  if  it  shall  think  fit,  and  notwithstand-  J^'**^^*®^  ^^ 
ing  that  the  beneficiary  may  be  a  married  woman  entitled  for  her 
separate  use,  whether  she  has  or  has  not  powers  of  disposal  or 
alienation,  make  such  order  as  to  the  Court  shall  seem  just  for 
applying  all  or  any  part  of  the  interest  of  the  beneficiary  in  the 
trust-estate,  by  way  of  indemnity  to  the  trustee  or  person  claiming 

through  him. 

(2.)  This  section  shall  apply  to  breaches  of  trust  committed  as 
well  before  as  after  the  passing  of  this  Act,  except  where  a  refer- 
ence or  judicial  proceeding  shall  be  pending  with  reference  thereto 
at  the  passing  of  this  Act. 

7.  Where  a  trustee  entitled  to  resign  (not  being  a  sole  trustee)  in  case  of  re- 
shall  have  resigned  in  either  of  the  modes  provided  by  the  Trusts  SStewr  ^^ 
(Scotland)  Act,  1867,  or  otherwise,  and  his  resignation  shall  have  so  and  81  Vict., 

c.  97. 
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Court  to  have 
power  to  re- 
move trustees 
in  cases  of  in- 
sanity, &C. 


Application  of 
Act. 


been  duly  completed,  such  trustee  shall  be  thereby  divested  of  the 
whole  property  and  estate  of  the  trusty  which  shall  accrue  to  or 
devolve  upon  the  continuing  trustees  or  trustee,  without  the  neces- 
sity of  any  conveyance  or  other  transfer  by  the  resigning  trustee, 
but  without  prejudice  to  the  right  of  the  continuing  trustees  or 
trustee  to  require  the  resigning  trustee  to  execute  and  deliver  to 
the  continuing  trustees  or  trustee,  at  the  expense  of  the  trust,  a 
conveyance  or  transfer  (or  conveyances  or  transfers)  of  the  pro- 
perty or  estate  belonging  to  the  trust,  or  any  part  thereof,  if  the 
continuing  trustees  or  trustee  shall  consider  this  expedient,  and 
the  resigning  trustee,  when  so  required,  shall  be  bound,  at  the 
expense  of  the  trust,  to  execute  and  deliver  such  conveyance  or 
conveyances,  transfer  or  transfers  accordingly. 

8.  In  the  event  of  any  trustee  being  or  becoming  insane,  or 
incapable  of  acting  by  reason  of  physical  or  mental  disability,  or 
by  continuous  absence  from  the  United  Kingdom  for  a  period  of 
six  calendar  months  or  upwards,  such  trustee  in  the  case  of  insanity 
or  incapacity  of  acting  by  reason  of  physical  or  mental  disability 
shall,  and  in  the  case  of  continuous  absence  from  the  United 
Kingdom  for  a  period  of  six  calendar  months  or  upwards  may,  on 
application  in  manner  hereinafter  mentioned  by  any  co -trustee  or 
any  beneficiary  in  the  trust-estate,  be  removed  from  office  upon 
such  evidence  as  shall  satisfy  the  Court  of  the  insanity,  incapacity, 
or  continuous  absence  of  such  trustee.  Such  application,  in  the 
case  of  a  mortis  causa  trust,  may  be  made  eitlier  to  the  Court  of 
Session  or  to  the  sheriff  court  from  which  the  original  confirmation 
of  the  trustees  as  executors  issued,  and  in  the  case  of  a  marriage- 
contract  may  be  made  either  to  the  Court  of  Session  or  to  the 
sheriff  court  of  the  district  in  which  the  spouses  are,  or  the  survivor 
of  them  is,  domiciled ;  and  in  all  other  cases  shall  be  made  to  the 
Court  of  Session. 

9.  (1.)  This  Act  shall  apply  to  trusts  coming  into  operation 
before  as  well  as  after  the  passing  of  this  Act. 

(2.)  Provided  always,  that  save  as  in  this  Act  expressly  pro- 
vided, nothing  therein  contained  shall  authorise  any  trustee  to  do 
anything  which  he  is  in  express  terms  forbidden  to  do,  or  to  omit 
to  do  anything  which  he  is  in  express  terms  directed  to  do. 

(3.)  And  provided  also,  that  nothing  herein  contained  shall  be 
held  to  extend  the  liability  of  trustees. 
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55  VICTORIA,  Cap.  6. 

Ail  Act  to  provide  for  the  Recognition  in  the  United  Kingdom  of 
Probates  and  Letters  of  Administration  granted  in  British 
Possessions,— [20lh  May  1892.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 

1.  Her  Majesty  the  Queen  may,  on  being  satisfied  that  the  Application  of 
legislature  of  any  British  possession  has  made  adequate  provision  in^councU.*'^ 
for  the  recognition  in  that  possession  of  probates  and  letters  of 
administration  granted   by  the  courts  of  the  United  Kingdom, 

direct  by  Order  in  Council  that  this  Act  shall,  subject  to  any 
exceptions  and  modifications  specified  in  the  Order,  apply  to  that 
possession,  and  thereupon,  while  the  Order  is  in  force,  this  Act 
shall  apply  accordingly. 

2.  (1.)  Where  a  court  of  probate  in  a  British  possession  to  Sealing  in 
whicli  this  Act  applies  has  granted  probate  or  letters  of  admini-  do"mof ^louial 
stration  in  respect  of  the  estate  of  a  deceased  person,  the  probate  probates  and 
or  letters  so  granted  may,  on  being  produced  to,  and  a  copy  thereof  ministration, 
deposited  with,  a  court  of  probate  in  the  United  Kingdom,  be 

sealed  with  the  seal  of  that  court,  and,  thereupon,  shall  be  of  the 
like  force  and  effect,  and  have  the  same  operation  in  the  United 
Kingdom,  as  if  granted  by  that  court. 

(2.)  Provided  that  the  court  shall,  before  sealing  a  probate  or 
letters  of  administration  under  this  section,  be  satisfied — 

(a.)  that  probate  duty  has  been  paid  in  respect  of  so  much  (if 
any)  of  the  estate  as  is  liable  to  probate  duty  in  the 
United  Kingdom  ;  and 
(b.)  in  the  case  of  letters  of  administration,  that  security  has 
been  given  in  a  sum  sufficient  in  amount  to  cover  the 
property  (if  any)  in  the  United  Kingdom  to  which  the 
letters  of  administration  relate  ; 
and  may  require  such  evidence,  if  any,  as  it  thinks  fit  as  to  the 
domicile  of  tlie  deceased  person. 

(3.)  The  court  may  also,  if  it  thinks  fit,  on  the  application  of 
any  creditor,  require,  before  sealing,  that  adequate  security  be 
given  for  the  payment  of  debts  due  from  the  estate  to  creditors 
residing  in  the  United  Kingdom. 

(4.)  For  the  purposes  of  this  section,  a  duplicate  of  any  probate 
or  letters  of  administration  sealed  with  the  seal  of  the  court 
granting  the  same,  or  a  copy  thereof  certified  as  correct  by  or 
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under  tlie  authority  of  the  court  granting  the  same,  sball  have  the 
same  effect  as  the  original. 

(5.)  Rules  of  court  may  be  made  for  regulating  the  procedure 
and  practice,  including  fees  and  costs,  in  courts  of  the  United 
Kingdom,  on  and  incidental  to  an  application  for  sealing  a  probate 
or  letters  of  administration  granted  in   a  British  possession  to 
which  this  Act  applies.     Such  rules  shall,  so  far  as  they  relate  to 
probate  duty,  be  made  with  the  consent  of  the  Treasury,  and, 
subject  to  any  exceptions  and  modifications  made  by  such  rules, 
the  enactments  for  the  time  being  in  force  in  relation  to  probate 
duty  (including  the  penal  provisions  thereof)  shall  apply  as  if  the 
person  who  applies  for  sealing  under  this  section  were  a  person 
applying  for  probate  or  letters  of  administration. 
Application  of        3.  This  Act  sliall  extend  to  authorise  the  sealini^  in  the  United 
Coarto  in"  **     Kingdom  of  any  probate  or  letters  of  administration  granted  by  a 
foreign  coan.    British  court  in  a  foreign  country,  in  like  manner  as  it  authorises 
the  sealing  of  a  probate  or  letters  of  administration  granted  in  a 
British  possession  to  which  this  Act  applies,  and  the  provisions  of 
this  Act  shall  apply  accordingly  with  the  necessary  modifications. 
Ordeniin  4.  (1.)  Every  Order  in  Council  made  under  this  Act  shall  be 

laid  before  both  Houses  of  Parliament  as  soon  as  may  be  after  it 
is  made,  and  shall  be  published  under  the  authority  of  Her 
Majesty's  Stationery  Office. 

(2.)  Her  Majesty  the  Queen  in  Council  may  revoke  or  alter 
any  Order  in  Council  previously  made  under  this  Act. 

(3.)  Where  it  appears   to  Her  Majesty  in  Council  that  tlie 

legislature  of  part  of  a  British  possession  has  power  to  make  the 

provision  requisite  for  bringing  this  Act  into  operation  in  that 

part,  it  shall  be  lawful  for  Her  Majesty  to  direct  by  Order  in 

Council  that  this  Act  shall  apply  to  that  part  as  if  it  were  a 

separate  British  possession,  and  thereupon,  while  the  Order  is  in 

force,  this  Act  shall  apply  accordingly. 

Application  of        6.  This  Act  when  applied  by  an  Order  in  Council  to  a  British 

bates^^c^ai-    posscssion  shall,  subject  to  the  provisions  of  the  Order,  apply  to 

ready  granted,  probatcs  and  letters  of  administration  granted  in  that  possession 

either  before  or  after  the  passing  of  this  Act. 
DefiuiUona.  6.  In  this  Act — 

The  expression  "  court  of  probate  "  means  any  court  or  autho- 
rity, by  whatever  name  designated,  having  jurisdiction  in 
matters  of  probate,  and  in  Scotland  means  the  sheriff  court 
of  the  county  of  Edinburgh  : 
The  expressions  "probate"  and  "letters  of  administration" 
include  confirmation  in  Scotland,  and  any  instrument 
having  in  a  British  possession  the  same  effect  which  under 
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English  law  is  given  to  probate  and  letters  of  administra- 
tion respectively  : 

The  expression  "  probate  duty  "  includes  any  duty  payable  on 
the  value  of  the  estate  and  eEFects  for  which  probate  or 
letters  of  administration  is  or  are  granted  : 

The  expression  "  British  court  in  a  foreign  country "  means 
any  British  court  having  jurisdiction  out  of  the  Queen's 
dominions  in  pursuance  of  an  Order  in  Council,  whether 
made  under  nny  Act  or  otherwise. 

7.  This  Act  may  be  cited  as  the  Colonial  Probates  Act,  1892.     Short  title. 


.55  &  56  VICTORIA,  Cap.  58. 

An  Act  to  amend  the  Law  respecting  AccumiUations, —  [28th 

June  1892.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows  : 

1.  No  person  shall,  after  the  passing  of  this  Act,  settle  or  No  accumnla- 
dispose  of  any  property  in  such  manner  that  the  rents,  issues,  minority, 
profits,  or  income  thereof  shall  be  wholly  or  partially  accumulated 

for  the  purchase  of  land  only,  for  any  longer  period  than  during 
the  minority  or  respective  minorities  of  any  person  or  persons  who 
under  the  uses  or  trusts  of  the  instrument  directing  such  accumu- 
lation would  for  the  time  being,  if  of  full  age,  be  entitled  to  receive 
the  rents,  issues,  profits,  or  income  so  directed  to  be  accumulated. 

2.  This  Act  may  be  cited  as  the  Accumulations  Act,  1892.        Short  title. 
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APPENDIX  B. 


LIST  OF  TRUST  AND  JUDICIAL  INVESTMENTS 

as  at  1st  January  1890.* 


HOTB.— In  tliis  TkUe  tide  text  of  tlie  Tarioiu  Tnwts  Acta  has  been  printed 
at  length,  tlie  itatntoiy  eondlttoM  wliich  tlie  different  Snyastmenta  mnrt  Italfll 
Iwtaiff  pslntad  in  Italice,  and  ^  the  atilcteet  obeerranoe  of  which  condlBoSa  only 
can  Trnataea  ho  oonaiderod  firoo  firam  porional  Uahili^  nnder  those  Statatos. 
The  Hotae  (in  emaller  typo)  ehow  how  those  oonditiono  may  ho  applied;  and 
with  reference  to  any  of  the  InTostmenta  mentioned  therein,  any  one  oonsnltin^ 
the  TkUe  can  easily  trace  their  suhoeqnent  history,  so  as  to  Teriiy  that  all  the 
conditions  have  been  complied  with  as  at  the  data  of  proposed  inTostmont,  or 
may  apply  those  conditions  to  any  other  snl^ecta  for  investmentb 


•ooTLAHT.  I.— SCOTLAND. 


STATUTES  BEGULATING  TRUSTEES'  POWERS  OF 

INVESTMENT. 

THE  TRUSTS  (SCOTLAND)  ACTS,  1861  to  1884,  comprise  the 
four  following  Acts,  which  must  be  read  and  construed 
together. 

(a.)  24  and  25  Vict,  c.  84— 6ih  Aug.  1861. 

Wliich  amends  the  law  relative  to  resignation,  powers, 
and  liabilities  of  Gratuitous  Trustees. 

(6.)  20  and  27  Vict.,  c.  115.— 28th  July  1863. 

Which  explains  the  previous  Act  (a.),  doubts  having 
arisen  as  to  the  "  Trusts  "  to  which  said  Act  applies, 

(c.)  30  and  31  Vict,  c  97.— 12th  Aug.  1867. 

[Trusts  (Scotland)  Act,  1867.] 

Which  facilitates  the  administration  of  Trusts  in  Scot- 
land. 

Sectien  S  repeated  14Ui  Aasnst  1884. 

^  Tliid  Table  is  taken  with  the  penoission  of  the  compiler,  Mr.  Fred.  W.  Carter, 
C.Am  ^m  his  (the  sixth— 1890)  edition  of  the  treatise  on  Practical  Book-keeping 
by  the  late  Mn  F.  Hayne  Carter,  C.A. 
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(rf.)  47  and  48  Vict.,  c.  63.— 14th  Aug.  1884. 

[Tnids  {Scotland)  Amendment  Act,  1884.] 

Which  amends  the  preceding  Act  (c). 
This  Act  (d.)  now  regulates  all  **  Trust "  and  "  Court "  Investments. 

See  A.  below. 

To  which  may  be  added — 

(e,)  34  and  35  Vict.,  c.  27.— 29th  June  1871. 

[The  Debenture  Stock  Act,  1871.] 

Which  removes  doubts  as  to  the  power  of  Trustees  to 
invest  Trust-Funds  in  Debenture  Stocks ;  and 

(/)  52  and  53  Vict.,  c.  39.— 12th  Aug.  1889. 

[Judicial  Factors  (Scotland)  Act,  1889.] 

Which  amends  the  law  relating  to  Judicial  Factors  and 
others,  &c.,  and  comes  into  operation  on  Ist  Jan.  1890. 


A. 

47  AND  48  Vict.,  c.  63.— 14th  Aug.  1884. 
[TRUSTS  (SCOTLAND)  AMENDMENT  ACT,  1884.] 

Whereas  by  an  Act  passed  in  the  twenty-fourth  and  twenty- 
fifth  years  of  the  reign  of  Her  present  Majesty  (24  and  25  Vict.,  c. 
84),  intituled  an  Act  to  amend  the  Law  in  Scotland  relative  to  the 
Besignation,  Powers,  and  Liabilities  of  Gratuitous  Trustees,  and  by 
an  Act  passed  in  the  twenty-sixth  and  twenty-seventh  years  of  the 
reign  of  Her  present  Majesty  (26  and  27  Vict,  c.  115),  intituled  An 
Act  to  explain  the  Act  for  the  Amendment  of  the  Law  relative  to 
Gratuitous  Trustees  in  Scotland,  and  by  the  Trusts  (Scotland)  Act, 
1867  (30  and  31  Vict.,  c.  97),  certain  powers  are  conferred  on 
gratuitous  Trustees  in  Scotland : 

And  it  is  expedient  to  amend  the  said  Acts,  and  to  extend  the 
powers  thereby  conferred : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : — 

1.  Short  Title. — This  Act  may  be  cited  as  the  Trusts  (Scotland) 

Amendment  Act,  1884,  and  the  said  Acts  and  this  Act  may  be  cited 
VOL.  II.  2  u  2 
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as  the  Trusts  (Scotland)  Acts,  1861  to  1884,  aud  shall  be  read  and 
construed  together. 

2.  Definition  of  *'  Trust" — In  the  construction  of  the  said 
recited  Acts  and  of  this  Act — 

(1.)  "Trust"  shall  mean  and  include  any  Trust  constituted  by 
any  deed  or  other  writing,  or  by  private  or  local  Act  of 
rarliament,  or  by  resolution  of  any  Corporation  or  public 
or  ecclesiastical  body,  and  the  appointment  of  any  Tutor, 
Curator,  or  Judicial  Factor  by  deed,  decree,  or  otiierwise. 

(2.)  "Trustee"  shall  include  Tutor,  Curator,  and  Judicial 
Factor. 

(3.)  "Judicial  Factor"  shall  mean  any  person  judicially 
appointed  Factor  upon  a  Trust-Estate  or  upon  the 
Estate  of  a  Person  incapable  of  managing  his  own  affairs, 
factor  loco  tutoris,  factor  loco  absentis,  and  curator  bonis. 

(4.)  The  words  "  East  India  Stock  "  shall  have  the  meaning 
assigned  to  them  by  30  and  31  Vict.,  cap.  132. 

3.  Powers  of  Investment — Repeal. — ^Trustees  under  any  trust 
may,  unless  specially  prohibited  hy  the  constitution  or  terms  of  t)u 
Trusty  invest  the  trust-funds — 

(A.)  In  the  purchase  of — 

{a.)  Any  of    tlie   Government    Stocks,  Public    Funds,   or 
Securities  of  the  United  Kingdom. 

Note. — This  sub-section  (a.)  covers — 

1.  New  3 J  per  Cents,    Redeemable  January  1894.     Divi- 
dends payable  6t1i  January  and  July. 

2.  2|  per  Cents,  until  1903  ;  then  2^  per  Cent  Consolidated 
Stock.     Redeemable  192a    {''  Go9chens.'') 

Note. — By  section  27  of  the  **  National  Debt  (Conver- 
sion) Act,  1888,"  which  applies  to  Scotland  as 
well  as  to  England,  Trustees  may  sell  the  above 
2|%  Stock  (received  in  exchange  for  old  3% 
Stock),  and  invest  the  proceeds,  notwithstanding 
anything  to  the  contrary  in  the  terms  of  their 
trust-deed,  in  any  of  the  securities  for  the  time 
being,  authorised  for  the  investment  of  cash, 
under  the  control  of  the  High  Court  (of  EnglandX 
for  a  list  of  which  see  "  Rule  of  Supreme  Court " 
(CX  jx^  1445.  Although  this  is  the  strict 
reading  of  the  Act,  it  would  be  inadvisable  for 
Scotch  Trustees  to  invest  in  any  securities  not 
authorised  by  the  "Trusts  (Scotland)  Amend- 
ment  Act,  1884." 
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3.  2|  per  Cents.    Redeemable  1905. 
4  2^  per  Cents.    Do.  do. 

5.  Local  Loans  Stock  3%.    Redeemable  1912. 

Note, — Dividends  on  Nos.  2, 3, 4, 5  payable  5th  January, 
April,  July,  and  October. 

6.  Exchequer  Bills  and  Bonds,  which,  however,  are  more 

suitable  as  temporary  than  permanent  investments. 

Other  public  securities  fall  under  different  headings,  and  are 
given  separately  below — (6.)  (c.)  and  (g.), 

(b.)  Stock  of  the  Bank  of  England. 

Note, — Dividends  payable  6th  April  and  October. 

(c.)  Any  Securities  the  interest  of  which  is  or  shall  be  guar- 
anteed by  Parliarnent. 

Note. — The    following   appear    to    be    covered    by   above    sub- 
section (c.) : — 

1.  Turkish  4%  Guaranteed  Loan,  1855.    (18  and  19  Vict,  c.  99.) 

2.  Red  Sea  and  India  Telegraph  Company's  Annuity.   Expires 

4th  August  1908.     (25  and  26  Vict,  c.  39.) 

3.  Canadian  Government  Inter-Colonial  4%  Railway  Loan. 

Redeemable  1903  and  1908.     (30  Vict,  c.  16.) 

4.  Jamaica  4%  Guaranteed  Loan,  1st  July  1897.    (32  and  33 

Vict,  c.  69.)  - 

5.  Canadian  Government  Rupert's  Land  4%  Loan.     Redeem- 

able 1904.    (32  and  33  Vict,  c.  101.) 

6.  Canadian  Government  4%  Bonds.    Redeemable  1910  and 

1913.     (36  and  37  Vict,  c.  45.) 

7.  Egyptian  Government  3%  Guaranteed  Loan.     (Egyptian 

Loan  Act,  1885,-48  Vict,  c.  2.) 

No.  2,  which  expires  in  1908,  is  on  that  account  an  undesir- 
able investment,  and  none  of  the  others  appear  very  suitable,  as 
they  are  all  in  form  of  "  bonds  to  bearer,"  and  are,  moreover, 
not  very  marketable.  Stocks  of  Indian  Railways  guaranteed  by 
the  Indian  Government  are  not  included  in  this  category. 

(rf.)  Debenture  Stock  of    Eailway   Companies    in    Great 
Britain,  incorporated  by  Act  of  Parliament 
Note, — Irish  Railways  excluded. 

(e.)  Preference,  Guaranteed,  Lien,  Annuity,  or  Eent-Charge 
Stock,  the  dividend  on  which  is  not  contingent  on  ilie 
profits  of  the  year,  of  such  Eailway  Companies  in  Great 
Britain  as  have  paid  a  dividend  on  their  Ordinary 
Stock  for  ten  years  immediately  preceding  the  date  of 
investment. 
Note. — Irish  Railways  excluded.    The  following  Scottish  and 
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Englifih  Railway  Stocks  of  £500,000  and  upwards,  appear 
eligible  under  above  sub-section  («.)  : — 

I.  In  Scotland. 

1.  Caledonian — 

Guaranteed  Annuities,  4%. 
Consolidated  Guaranteed,  4%. 
Annuities  No.  2,  4%. 

2.  Forth  Bridge— 

[Ordinary  4%.    See  end  of  this  Note.'] 

3.  Glasgow  and  South-Western — 

St  Enoch  Station  Rent-Charge,  4%. 
Guaranteed,  4%. 

4.  North  British- 

Consolidated  Lien  Stock,  4%. 
City  and  District  Lien  Stock,  5%. 
Consolidated  Preference  Na  1,  4%. 

II.  In  England. 

1.  Fumess — 

Consolidated  Guaranteed,  4%. 

2.  Great  Eastern- 

Metropolitan,  5%. 

Consolidated  Irredeemable  Guaranteed,  4%. 

3.  Great  Northern — 

Perpetual  Guaranteed,  4%. 

4.  Great  Western — 

Rent-Charge,  Perpetual  Guaranteed,  5%. 
Consolidated  Guaranteed,  5%. 
West  Cornwall  Rent-Chai^  4j%. 

5.  Lancashire  and  Yorkshire^ 

Guaranteed,  6%. 
Consolidated  Guaranteed,  4%. 

6.  London,  Brighton,  and  South  Coasts 

Consolidated  Guaranteed,  5%. 

7.  London  and  North -Western — 

Consolidated  Guaranteed,  4%. 

8.  London  and  South- Western — 

Consolidated  Guaranteed,  4%. 

9.  Manchester,  Sheffield,  and  Lincoln — 

First  Preference,  4^%. 
Guaranteed,  5%. 

South  York  Perpetual  Rent-Charge,  4^%. 
la  Midland- 
Consolidated  Perpetual  Rent-Charge,  4%. 
Consolidated  Guaranteed  Preference,  4%. 

11.  North-Eastem — 

Consolidated  Preferential,  4%, 

West  Hartlepool,  4%. 

Stockton  and  Darlington  *B.  &  C.',  6%. 

12.  South-Eastern— 

Consolidated  Guaranteed,  4|%. 
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Some  of  the  foregoing  are  not  marketable ;  whilst  it  is 
doubtful,  on  a  strict  reading  of  sub-section  (e.),  whether  the 
Forth  Bridge  Ordinary  4%  Stock,*  which  possesses  an 
absolute  and  perpetual  guarantee  by  four  companies  in- 
dividually eligible  (North  British,  Midland,  North-Eastern, 
and  Great  Northern),  can  itself  be  properly  included  in 
above  list  of  investments. 

The  remaining  leading  Bailway  Companies,  with  the 
exception  of  the  Metropolitan,  which  has  no  non-contingent 
preferences,  do  not  at  present  comply  with  the  condition  of 
sub-section  (e.)  as  to  payment  of  Dividends  on  their  Ordinary 
Stocks. 

(/)  Stock  or  Annuities  issued  by  any  Municipal  Corporation 
in  Great  Britain,  which  Annuities,  or  the  Interest  or 
Dividend  upon  which  Stock  are  secured  upon  rates  or 
taxes  levied  hy  such  Municipal  Corporation  under  the 
avihority  of  any  Act  of  Parliament, 

Note. — Too  numerous  to  detail.    Irish  Corporation  Stocks 
or  Annuities  excluded. 

(jr.)  East  India  Stock,  Stocks  or  other  Public  Funds  of  the 
Government  of  any  Colony  of  the  United  Kingdom 
approved  by  the  Court  of  Session,  and  also  Bonds  or 
Documents  of  Debt  of  any  such  Government  approved  as 
aforesaid,  provided  such  Stocks,  Bonds,  or  others  are  not 
payable  to  the  bearer. 

Note, — The  term  "  East  India  Stock  "  applies  to— 

(1.)  ^%  India  Stock— Redeemable  6th  January  1931  ; 
(2.)  3%  do.  Da  6th  October  1948 ; 

the  dividends  on  which  are  payable  6th  January,  April, 
July,  and  October.  "  India  Debentures,"  redeemable  1889 
and  1891,  are  not  eligible,  and  "  Rupee  "  paper  is  not  con- 
sidered "  Stock." 

Regarding  "  Colonial "  Securities — in  the  petition  of  Orr 
(Maclean's  Trustee),  12  R.  629,  the  following  inscribed 
Stocks,  falling  under  above  sub-section  (g,),  were  approved 
of  by  Lord  Adam  (Ordinary)  in  the  Court  of  Session  on 
20th  December  1884,  and  these  Stocks  were  again  approved 
of  by  the  Court  on  12th  November  1886  in  the  case  of  Clark 
(Crumpton's  curator  bonu),  14  R.  66,  in  which  the  Accoun- 
tant of  Court  took  the  opinion  of  the  First  Division.* 

(1.)  Dominion    of    Canada    4%    Stock.     Redeemable 
1904/1908. 

1  UDder  direction  of  the  Ck)UTt  several  of  these  stocks  have  been  withdrawn, 
and  others  added,  which  are  enumerated  on  page  1179.— See  Memorandum  by 
Aocottntant  of  Court,  September  1893. 
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(2.)  Dominion  of  Canada  3|%  Stock.  Redeemable 
1909/1934. 

(3.)  New  South  Wales  4%  Stock.     Redeemable  1933. 

(4.)  New  South  Wales  ^%  Stock.     Redeemable  1924. 

(5.)  New  Zealand  4%  (Jonsolidated  Stock.  Redeem- 
able 1929. 

(6.)  Queensland  4%  Stock.     Redeemable  1915/1924. 

(7.)  Victoria  Government  4%  Railway  Loan,  1881. 
Redeemable  1907. 

(8.)  Victoria  Government  4%  Loans,  1882  and  188a 
Redeemable  1908/1913. 

By  the  latter  decision,  funds  under  judicial  management 
may  be  invested  in  any  of  the  eight  Stocks  named,  on  the 
Judicial  Factor,  or  other  officer  acting  under  the  Accountant 
of  Court,  attending  to  certain  conditions  laid  down  by 
the  latter,  in  Memorandum  dated  15th  December  1886, 
but  it  must  be  carefully  kept  in  view  that  the  mere  fact 
of  the  Accountant  of  Court  (who  has  no  jurisdiction 
over  private  Trusts)  having  obtained  special  authority 
from  the  Court  to  sustain  these  eight  investments,  for 
funds  under  judicial  control,  tnll  not  of  itself  uxxrrant 
Trustees  under  private  Trusts  investing  their  trust-fiinds  in 
these  securities,  as  stocks  approved  of  in  any  particular 
application  are  not  thereby  pronounced  eligible  in  all  cases. 
Should  Trustees  therefore  invest  in  these  securities  without 
previously  obtaining  from  the  Court  special  powers  to 
meet  each  particular  case,  they  may  lay  themselves  open  to 
personal  liability  if  the  investments  are  afterwards  realised 
at  a  loss. 

By  section  18,  however,  of  the  "Judicial  Factors  (Scot- 
land) Act,  1889,"  [see  (/.)  page  1429],  it  will  be  competent, 
after  1st  January  1890,  for  Trustees  appointed  under  any 
Testamentary  Settlement  to  apply  to  the  Court  for  an  order 
on  the  Accountant  of  Court,  to  superintend  the  admini- 
stration of  the  Estate,  in  so  far  as  relates  to  its  investment  and 
stibseqtLent  distribution  among  the  Creditors  of  the  Testator  and 
the  Beneficiaries  under  the  Settlement;  and  the  Court  may 
grant  such  order  accordingly.  Tliis  is  merely  a  voluntary 
act  on  the  part  of  Trustees,  and  intended  as  a  substitute  for 
the  old  procedure  under  section  166  of  the  "Bankruptcy 
(Scotland)  Act,  1856,"  repealed  12th  August  1889. 

(h.)  Feu-duties  or  Ground- Annuals. 

(B.)  In  Loans — 

(t.)  On  the  Security  of  any  of  the  Stocks,  Funds,  or  other 
Property  aforesaid. 

(/)  On  Eeal  or  Heritable  Security  in  Great  Britain. 
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(k.)  On  Debentures  or  Mortgages  of  liailway  Companies  in 
Great  Britain  incorporated  hy  Act  of  Parliament. 

(l.)  On  Bonds,  Debentures,  or  Mortgages  secured  on  rates  or 
taxes,  levied  under  the  authority  of  any  Act  of  Parliament^ 
hy  Municipal  Corporations  in  Great  Britain  authorised  to 
iorraio  money  on  such  security, 

Xote,— In  (j.\  {k.\  and  (L)  Irish  Securities  are  excluded. 

(m.)  On  Indian  Railway  Stock,  Debentures,  Bonds,  or  Mort- 
gages on  which  the  Interest  is  permanently  guaranteed  hy 
the  Indian  Government,  and  payable  in  sterliny  money  in 
Great  Bntain, 

Provided  that  the  Trustees  shall  not  be  held  to  be  subject,  as 
defendants  or  respondents,  to  the  jurisdiction  of  any  of  Her 
Majesty's  Courts  of  Law  or  Equity  in  England  or  Ireland,  either 
as  Trustees  or  personally,  in  any  suit  for  administration  of  the 
Trust,  by  reason  of  their  having  invested  or  lent  trust-funds  as 
aforesaid ; 

And  Section  5  of  the  Trusts  (Scotland)  Act,  1867,  is  hereby 
repealed. 


n.— ENGLAND   AND   lEELAND. 


BHOLAND.fto. 


STATUTES  REGULATING  TRUSTEES*  POWERS   OF 

INVESTMENT. 

(1.)  51  and  52  Vict,  c.  59— 24th  December  1888. 

[Trustee  Act,  1888.] 

Which  amends  the  law  relating  to  the  duties,  powers,  and 
liability  of  Trustees. 

(2.)  52  and  53  Vict.,  c.  32.— 12th  Aug.  1889. 

[Trust  Investment  Act,  1889.] 

Which  amends  the  law  relating  to  investment  of  Trust- 
Funds. 

This  Act  (2)  now  regulates  all  ''Trust''  and  ''Court"  investments. — 

{^See  B.  below.) 
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52  AND  53  Vict.,  c.  32.— 12th  Aug.  1889. 
[TRUST  INVESTMENT  ACT,  1889.] 

An  Ad  to  amend  the  Law  relating  to  the  Investment  of  Trust-Funds. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons^  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : — 

1.  Short  title, — ^This  Act  may  be  cited  as  the  Trust  Investment 
Act,  1889. 

2.  Extent  of  Act, — ^This  Act  shall  not  extend  to  Scotland. 

S.  Authorised  investments, — It  shall  be  lawful  for  a  trustee, 
H)iless  expressly  forbidden  hy  the  instrum^cnl  (if  any)  creating  the 
trust,  to  invest  any  trust-funds  in  his  hands  in  manner  following, 
that  is  to  say : — 

(a.)  In  any  of  the  Parliamentary  Stocks  or  Public  Funds  or 
Government  Securities  of  the  United  Kingdom. 

Note, — ^This  sub-eection  (a.)  covers — 

1.  New  3^  per  Centa    Redeemable  Jannary  1894. 

Dividends  payable  5th  January  and  July. 

2.  2}  per  Centa  until  1003 ;    then  2^  per  Cent 

Consolidated  Stock.    Redeemable  1923L    Created 
under  "  National  Debt  (Conversion)  Act>  1888," 
and   popularly  termed    ^Goschens,"  after   the 
present  Chancellor  of  Exchequer. 
Note, — By  Section  27  of  said  "  Conversion  "  Act, 
Trustees   may  sell   the  above  2}%  Stock 
(received  in  exchange  for  old  3%  Stock)  and 
invest  the  proceeds,  notwithstanding  any- 
thing to  the  contrary,  in  the  terms  of  their 
trust-deed,  in  any  of  the  securitiesy  for  the 
time  being,  authorised  for  the  investment  of 
cash  under  the  control  of  the  High  Court, — > 
for  a  list  of  which  see  *'Rule  of  Supreme 
Court  "  (O.X  P(^  1446. 

a  2|  per  Cents.    Redeemable  1906. 
4.  2|  per  CentsL    Do  da 

Note, — Nos.  3  and  4  were  created  by  Mr. 
Childers,  a  former  Chancellor  of 
Exchequer. 
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5.  Local  Loans  Stocks  (3%).    Redeemable  1912. 

Charged  on  Consolidated  Fund. 

Note,  —Dividends  on  Noe.  2,  3,  4,  and  5 
payable  5tli  January,  April,  July,  and 
October. 

6.  Exchequer  Bills  and  Bonds.      Charged    on 

Consolidated  Fund.  Interest  payable  half- 
yearly,  and  rate  and  date  of  payment  fixed 
from  time  to  time  by  the  Treasury.  More 
suitable  as  temporary  than  permanent  invest- 
ments. 

Other  public  securities  fall  under  different 
headings  and  are  given  separately  below — (c.)  (d,) 
and  (e.), 

(b.)  On  Real  or  Heritable  Securities  in  Great  Britain  or 
Ireland. 

(c )  In  the  Stock  of  the  Bank  of  England  or  the  Bank  of 
Ireland. 

Note. — Dividends  of  former  payable  6th  AprU  and  October, 
and  of  latter  1st  February  and  August 

(d,)  In  India  three  and  a  half  per  cent.  Stock  and  India 
three  per  cent.  Stock,  or  in  any  other  capital  stock 
wliich  may  at  any  time  hereafter  be  issued  by  the 
Secretary  of  State  in  Council  of  India,  under  the  autJ}^- 
rity  of  Act  of  Parliament,  and  charged  on  the  revenues 
of  India. 

Note.— Tlie  3J%  redeemable  1931,  and  the  3%  in  1948. 
Dividends  on  both  payable  5th  January,  April,  July, 
and  October.  India  Debentures,  redeemable  1889  and 
1891,  are  not  eligible,  and  *^ Rupee"  paper  is  not  con- 
sidered «  Stock." 

(e.)  In  any  securities  the  interest  of  which  is  or  shall  be 
g\taranteed  by  Parliament. 

Note. — The  following  appear  to  be  covered  by  above  sub- 
section (e.): — 

1.  Turkish  4%  Guaranteed  Loan,  1855.    (18  and  10 

Vict,  c  99.) 

2.  Eed  Sea  and  India  Telegraph  Company's  Annuity. 

Expires  4th  August   1908.    (25  and  26  Vict., 
c.  39.) 

3.  Canadian  Government  Inter-Colonial  4%  Bailway 

Loan.    Redeemable  1903  and  1908.    (30  Vict, 
c.  16.) 
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4.  Jamaica  4Y  Ouaranteed  Loan,  Ist  July  1897.    (32 

and  33  Vict,  c  69.) 

5.  Canadian  (jovemment  Rupert's  Land  4%  Loan. 

Redec^mable  1904.     (32  and  33  Vict,  c,  101.) 
G.  Canadian  Ctovemment  4%   Bonds.      Redeemable 

1910  and  191  a    (36  and  37  Vict,  c  45.) 
7.  Egyptian    Government    3%    Guaranteed    Loan. 

(EgypUin  Loan  Act,  1886,-48  Vict,  c  2.) 

No.  2,  wliich  expiree  in  1908,  is  on  that  account  an 
undesinble  investment,  and  none  of  the  others  appear 
very  suitable,  as  they  are  all  issued  in  the  form  of 
^*  Ixinds  to  bearer,"  and  are,  nioreoi^er,  not  very  market- 
able. 

(/)  In  Consolidated  Stock  created  by  the  Metropolitan 
Board  of  Worka,  or  which  may  at  any  time  hereafter 
be  created  by  the  London  County  Council,  or  in  Deben- 
ture Stock  created  by  the  Seceiver  for  the  l^fetropolitau 
l*olice  District. 

NoU, — ^The  Metropolitan  Board  of  Works  Stock  is  com- 
posed of — 

1.  ^%  Stock.    Redeemable  1929. 

2.  3%      Da       Da  1941. 

Dividends  payable — the  former   on    5th    January, 
April,  July,  and  October,  and  the  latter  on  1st  February*, 
May,  August,  and  November. 
•  The  London  County  Council  now  comes  in  place  of 

the  Board  of  Works,  in  virtue  of  the  Local  Government 
Act,  1888,  §  4a 

By  49  Vict,  c  22,  and  50  and  51  Vict,  c  45,  the 
Metropolitan  Police  Receiver  has  power  to  borrow,  up 
to  half  a  million,  on  security  of  Police  funds  and  other 
property. 

(g.)  In  the  Debenture  or  Rent-Charge  or  Guaranteed  or 
Preference  Stock  of  any  Eailway  Company  in  Great 
Britain  or  Ireland  incorpwatcd  by  special  Act  of  Parlia- 
ment, and  having  during  each  of  the  ten  years  last  past 
before  the  date  of  investment  paid  a  dividend  at  the  rate 
of  not  less  than  three  per  centtim  per  annum  an  its  ordi- 
fiary  stock, 

Note, — The  following  Railxi-ay  Companies  of  the  L^nited 
Kingdom,  with  Ordinary  Stocks  of  £1,000,000  and 
upwards,  api)ear  to  be  exclnded  by  above  sub-section  (gr.) 
from  List  of  Investments,  as  they  failed  to  pay  Dividends 
of  not  less  than  3%  on  their  Ordinary  Stocks^  in  the 
years  specified  against  each  : — 

1.  East  London — the  whole  ten  vears. 
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2.  Fumesfr— 1885,  1886,  1887,  and  1688. 

3.  Glasgow  and  South- Western — 1879,  in  which  year 

a  Dividend  of  2  %  was  i>aid.  This  Railway  be- 
comes again  eligible  in  1890. 

4.  Great  Eastern — the  whole  ten  years. 

5.  Hull,  Bamsley,  and  West  Riding  Junction  (only 

incorporated  in  1880)--1884,  1886,  1886,  1887, 
and  1888. 

6.  Loudon,  Chatham,  and  Dover — the  whole  ten  years. 

7.  Manchester,  Sheffield,  and  Lincoln — 1879,    1881, 

1882,  1883,  1884,  1885,  1886,  1887,  and  1888. 

8.  Metropolitan — 1888.    Dividend  reduced  from  Ist 

July  1887  on  separation  of  "Surplus  Lands" 
Property  from  the  Railway  proper.  (The 
"  Surplus  Lands  "  now  give  a  separate  Dividend 
of  2i%.) 

9.  Metropolitan  District — the  whole  ten  years. 

10.  Midland  Great- Western  (Ireland)— 1879  and  1881. 

11.  North  British— 1879,  1880,  1881,  and  1886. 

12.  North  Staffordshire— 1879  and  1881. 

All  the  other  Railway  Companies,  having  Ordinary 
Stocks  of  a  similar  amount,  appear  to  be  eligible.  Care 
must  be  taken  to  comply  strictly  with  section  4,  sub- 
section (2),  of  the  Act, — (see  infra)  ;  but  it  is  doubtful, 
whether  any  Home  Railway  Preference  Stocks  are 
redeemable.    See  also  note  to  sub-section  (o),  page  1442. 

(/t.)  Tn  the  Stock  of  any  Eailway  or  Canal  Company  in 
Great  Britain  or  Ireland  whose  undertaking  is  leased  in 
perpetuity  or  for  a  term  of  not  less  than  two  hundred  years 
at  a  fixed  rental  to  any  such  railway  company  as  is  men- 
tioned  in  sub-section  (g.)  either  alone  or  jointly  with  any 
other  Railway  Company, 

Note, — The  lessee  (or  one  of  the  lessees)  must  comply  with  condi- 
tions of  sub-section  (gf.).  The  following  principal  Railways, 
taken  from  London  Daily  Stock  List,  appear  to  be  eligible 
imder  this  sub-section  (^.),  but  there  may  l)e  others  equally 
eligible,  not  quoted  in  List. 

1.  East  Lincolnshire  —  Guaranteed  6% — leased  by  Great 

Northern. 

2.  London  and  Greenwich — Ordinary  and  Preference — by 

South-Eastem. 

3.  North  and  South-Westem  Junction — by  London  and 

North-Westem,  Midland  and  North  London. 

4.  Nottingham  and  Grantham  Railway  and  Canal  —  by 

Great  Northern. 
6.  Victoria  Station  and  Pimlico — Ordinary  and  4^% — by 
London  and  Brighton  and  London,  Chatham,  and  Dover. 

Tlie  others  in  List  appear  doubtful,  and  several  of  the 
foregoing  are  not  very  marketable. 
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(i.)  In  the  Debenture  Stock  of  any  Railway  Company  of  India 

the  interest  on  which  is  paid  or  guaranteed  by  the  Secretary 

of  State  in  Council  of  India, 

Note, — The  following  Debenture  Stocks  appear  to  be  eligible 
under  this  sub-section  (t.)  : — 

1.  Eastern  Bengal  4%. 

2.  East  Indian  4^%. 

3.  Qreat  Indian  Peninsula  4%. 

4.  Oude  and  Bohilkund  4%.     Redeemable  at  par  after 

1898,  so  must  not  be  purchased  above  it. 

5.  South  Indian  4^%. 

&  Southern  Mahratta  4%. 

Care  must  be  taken  to  comply  strictly  with  section  4, 
sub-section  (2),  of  this  Act — (See  infra.) 

(/)  In  the  "  B  "  Annuities  of  the  Eastern  Bengal,  the  East 
Indian  and  the  Scinde  Punjaub  and  Delhi  Bailways,  and 
any  Uke  annuities  which  may  at  any  time  hereafter  be 
created  on  the  purchase  of  any  other  railway  by  the 
Secretary  of  State  in  Council  of  India,  and  charged  on 
the  revenues  of  India,  and  which  may  be  authorised  by 
Act  of  Parliament  to  be  accepted  by  trustees  in  lieu  of 
any  stock  held  by  them  in  the  purchased  railway. 

Qc)  In  the  Stock  of  any  Bailway  Company  in  India  upon 
which  a  fixed  or  minimum  dividend  in  sterling  is  paid  or 
guaranteed  by  the  Secretary  of  State  in  Council  of  India. 

Note. — The  following  Railways  appear  to  be  covered  by  this 
sub-section  (k.) : — 

1.  Redeemable  at  par. 

(a.)  Bengal  Central.    Redeemable  after  29th  June  1905. 
(6.)  Bengal  Nagpur.    Do.  30th  Dec  1913. 

(c.)  Indian  Midland.  Do.  I6th  Aug.  1910. 

(cL)  Southern  Mahratta.    Da  28th  Feb.  1907. 

2.  Redeemable  at  a  three  years  average  market  price. 

(a.)  Bombay,  Baroda,  and  Central- India.    Redeemable 

after  30th  April  1906. 
(6.)  Qreat  Indian  Peninsula.        After  16th  Aug.  1899. 
(c.)  Madras.  Do.     31st  Mar.  1907. 

(rf.)  South  Indian.  Do.      28th  Feb.  1890. 

Care  must  be  taken  to  comply  strictly  with  section  4, 
sub-section  (2),  of  this  Act — (see  in/m),  which  at  present 
practically  excludes  most  of  the  above  Stocks. 

(/.)  In  the  Debenture  or  Guaranteed  or  Preference  Stock  of 
any  company  in  Great  Britain  or  Ireland,  established 
for  the  supply  of  water  for  profit,  and  incorporated 
by  Special  Act  of  Parliament  or  by  Royal  Charter,  and 
having  during  each  of  the  ten  years  last  past  b^ore  the 
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date  of  investment  paid  a  dividend  of  not  less  tlian  Jive 

pounds  per  centum  on  its  Ordinary  Stock, 

^ote. — The  following  appear  to  be  the  principal  Water  CJora- 
panies  which  have  complied  with  all  the  conditions  of  sub- 
section (I.) : — 

1.  Bristol.    Special  Act,  1846. 

2.  Chelsea.    Charter,  1723,  Special  Act,  1852. 

3.  East  London.    Special  Act,  1807. 

4.  Grand  Junction.    Special  Act,  61  Geo.  iii.,  c.  169. 

5.  Kent.    Royal  Letters  Patent,  13  Will,  iil,  and  Act  1809. 

6.  Kilmarnock.    Special  Act,  1846. 

7.  Lambeth.    Re-incorporated,  Special  Act,  1848. 

8.  New  River.    Charter,  James  l 

9.  Newcastle  and  Gateshead.     Special  Act,  1863. 

10.  Portsmouth.     Special  Act,  1867. 

11.  Southwark  and  Vauxhall.    Special  Act,  1845. 

12.  Staffordshire  Potteries.     Special  Act,  1847. 

13.  Sunderland  and  South  Shields.     Special  Act,  1845. 

14.  Warrington.    Special  Act,  1846. 

15.  West  Middlesex.     Special  Act,  1806. 

Care  must  be  taken  to  comply  strictly  with  section  4,  sub- 
section (2),  of  this  Act. — (See  infra,) 

(tw.)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued,  by 

the  corporation  of  any  municipal  borough,  having  accord^ 

ing  to  the  returns  of  the  last  census  prior  to  the  date  of 

investment  a  population  exceeding  fifty  thousand,  or  by 

any  county  council,  under  the  authority  of  any  Act  of 

Parliament  or  Provisional  Order. 

Note. — Corporation  Stocks  are  too  numerous  to  mention,  the 

London  Stock  List  alone  quoting  52  (20  subject  to  stamp 

duty  and  32  free  of  duty). 

The  terms  "  nominal "  and  "  inscribed  "  would  seem  to 
preclude  all  "  bonds  to  bearer,"  and  care  must  be  taken  to 
comply  strictly  with  the  conditions  of  sub-section  (wi.),  as 
well  as  with  section  4,  sub-section  (2),  of  this  Act. — (See 
infra.) 

(n.)  In  nominal  or  inscribed  stock  issued  or  to  be  issued  by 
any  Commissioners  incorporated  by  Act  of  Parliament 
for  the  purpose  of  supplying  water,  and  having  a  com- 
pulsory power  of  levying  rates  over  an  area  having,  accord- 
ing  to  the  returns  of  the  last  census  prior  to  the  date  of 
investment,  a  population  exceeding  fifty  thousand,  provided 
that  during  each  of  the  ten  years  last  past  befoi'e  the  date 
of  investment  the  rates  levied  by  such  Commissioners  shall 
not  have  exceeded  eighty  per  centum  of  the  amount 
authoi'ised  by  law  to  be  levied. 
Note, — The  stock,  here  referred  to,  differs  from  those  under  sub- 
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section  (L),  in  that  Water  **  CommLwioners  "  do  not  supply 
water  for  profit.  "Bonds  to  bearer"  are  not  permitted, 
and  the  other  conditions  of  the  sub-section  (n.)  must  be 
strictly  obeer>'ed. 

(o.)  lu  any  of  the  stocks,  funds,  or  securities,  for  the  time 
being  authorised  for  the  investment  of  cash  under  the 
control  or  subject  to  the  order  of  the  Court. 

XoU. — ^With  reference  to  this  sub-section  (o.)  Mr.  A.  L.  EUia, 
M.A.,  B.C.L.,  Barrister-at-Law,  in  the  Third  Edition  of  his 
"  Trustees'  Guide  to  Investments,"  published  August  1889, 
writes  : — 

"This  is  subetantialiy  a  reproduction  of  sect  II  of  23 
and  24  Vict,  c.  38.  The  investments  authorised  by  the 
Court  are  enumerated  in  an  Order  made  under  section  10 
of  that  Statute  ;  by  that  section,  power  ib  given  to  the  Lord 
Chancellor  of  England,  with  the  advice  or  assistance  of 
certain  of  the  judges,  and  also  to  the  Lord  Chancellor  of 
Ireland,  with  the  like  ad\ice  or  assistance,  *  to  make  such 
general  orders  from  time  to  time  as  to  the  investment  of 
cash  under  the  control  of  the  Court,  either  in  the  Three 
l)er  Cent  Consolidated  or  Reduced  or  New  Bank  Annuities, 
or  in  such  other  Stocks,  Funds,  or  Securities  as  he  or  they 
shall,  w^ith  such  advice  or  assistance,  see  fit' 

"The  Order  now  in  force  is  contained  in  the  Rule  of 
Supreme  Courts  November  1888  (§)  (to  be  cited  as  Ord.  xxiL, 
R  17).  The  range  of  investment  there  authorised,  covers 
rather  less  ground  than  the  Trust  Investment  Act,  1888, 
except  that  the  Rule  of  Court  authorises  an  investment  in 
Debenture,  Preference,  Guaranteed,  or  Rent-Chaige  Stock 
of  Railways,  which  have  paid  a  dividend  on  the  Ordinary 
Stock  for  the  last  ten  years  ;  whereas  the  Act  requires  that 
the  dividend  so  paid  shall  have  been  not  less  than  three 
])er  cent :  the  result  is  that  a  trustee  can  take  advantage 
of  the  greater  latitude  allowed  by  the  Rule  of  Court  in  this 
respect,  provided  that  this  Rule  of  Court  be  in  force  at  the 
date  of  investment  It  must  be  borne  in  mind  that  the 
Rules  of  Court  are  liable  to  amendment  from  time  to  time, 
and  a  trustee  who  relies  on  this  particular  Rule  of  Court 

"  (§)  It  may  be  a  questioD  whether  the  power  of  making  general  orders  for  the  invest- 
meat  of  cash  in  Court  is  now  vested,  under  the  Judicature  Acts,  in  the  Rule  Committee, 
or  whether  it  still  remains  vested  in  the  Lord  Chancellor  with  the  advice  of  certain  of  the 
judges.  The  latter  would  appear  the  better  view ;  but  as  the  Rule  Committee  includes 
the  Lord  Chancellor  and  the  judges  referred  to,  it  would  seem  that  the  power  of  making 
the  present  Rule  has  been  properly  exercised,  notwithstanding  that  it  purports  to  be  made 
by  the  Rule  Committee,  which  Includes  other  judges  besides  those  referred  to.— See  Ex 
parte  Mapar  qf  Lomion,  25  Ch.  D.  384/' 
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should  make  inquiry  at  the  time  of  investment  whether  it 
is  then  in  force," 
A  copy  of  Order  XXII.,  Rule  17,  November  1888,  is  annexed. 
(Page  1445,  C.) 

And  also  from  time  to  time  to  vary  any  such  investment. 

4.  FurcJtase  at  a  premium  of  redeemable  stocks. — (1.)  It  shall  be 
lawful  for  a  trustee  under  tlie  powers  of  this  Act  to  invest  in  any 
of  the  stocks,  funds,  shares,  or  securities  mentioned  or  referred  to  in 
section  three  of  this  Act,  notwithstanding  that  the  same  may  be 
redeemable,  and  that  the  price  exceeds  the  redemption  value. 

(2.)  Provided  that  it  shall  not  be  lawful  for  a  trustee  under  the 
powers  of  this  Act  to  purchase  at  a  price  exceeding  its  redemption 
value,  any  stock  mentioned  or  referred  to  in  sub-sections  Q/),  (i),  (A), 
(/),  and  (m),  which  is  liable  to  be  redeemed  within  fifteen  years  of 
the  date  of  purchase  at  par  or  at  some  other  fixed  rate,  or  to  pur- 
chase any  such  stock  as  is  mentioned  or  referred  to  in  the  sub- 
sections aforesaid,  which  is  liable  to  be  redeemed  at  par  or  at  some 
other  fixed  rate,  at  a  price  exceeding  fifteen  per  centum  above  par 
or  such  other  fixed  rate. 

(3.)  It  shall  be  lawful  for  a  trustee  to  retain  until  redemption 
any  redeemable  stock,  fund,  or  security  which  may  have  been 
purchased  in  accordance  with  the  powers  of  this  Act. 

Note.— By  this  sub-section  (3.)  it  is  evidently  not  obligatory  on  a  trustee  to 
realise,  when  a  security,  fully  authoriBed  at  the  time  of  investment, 
subsequently  fails  to  fulfil  the  required  conditions. 

6.  Discretion  of  trtistees. — Every  power  conferred  by  this  Act 
shall  be  exercised  according  to  the  discretion  of  the  trustee,  but 
subject  to  any  consent  required  by  the  instrument  (if  any)  creating 
the  trust  with  respect  to  the  investment  of  the  trust  funds. 

6.  Application  of  Act. — This  Act  shall  apply  as  well  to  trusts 
created  before  as  to  trusts  created  after  the  passing  of  this  Act,  and 
the  poweis  hereby  conferred  shall  be  in  addition  to  the  powers 
confeiTcd  by  the  instrument,  if  any,  creating  the  trust. 

7.  Investments  of  sinking  fund  by  Local  Authorities, — Where  the 
council  of  any  county  or  borough  or  any  urban  or  rural  sanitary 
authority  are  authorised  or  required  to  invest  any  money  for  the 
purpose  of  a  loans  fund  or  a  sinking  fund,  any  enactment  relating  to 
such  investment  shall  be  modified  so  far  as  to  allow  such  money  to 
be  invested  in  any  of  the  stocks,  funds,  shares,  or  securities  in 
which  trustees  are  authorised  by  this  Act  to  invest,  except  that 

uch  council  or  authority  shall  not  by  virtue  of  this  section  invest 
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in  any  stocks,  funds,  shares,  or  securities  issued  or  created  bj 
themselves,  nor  in  real  or  heritable  securities. 

Provided  that  it  shall  not  be  lawful  for  any  such  council  or 
authority  to  retain  any  securities  which  are  liable  to  be  redeemed 
at  a  fixed  time  at  par  or  at  any  other  fixed  rate  and  are  at  a  price 
exceeding  their  redemption  value,  unless  more  than  fifteen  years 
will  elapse  before  the  time  fixed  for  redemption. 

&  lUpeal  of  enactments  in  schedule. — ^The  enactments  specified 
in  the  schedule  to  this  Act  are  hereby  repealed  to  the  extent  in  the 
third  column  of  that  schedule  mentioned,  but  without  prejudice 
to  the  validity  of  any  act  done  under  any  enactment  so  repealed. 

0.  Interpretation. — ^For  the  purposes  of  this  Act  the  following 
terms  have  the  meanings  hereinafter  respectively  assigned  to  them, 
that  is  to  say : — 

The  expression  "  trustee  "  shall  include  an  executor  or  admini- 
strator and  a  trustee  whose  trust  arises  by  construction  or 
implication  of  kw  as  well  as  an  express  trustee. 
The  expression  "  stock  "  shall  include  fully  paid-up  shares. 
The  expression  "instrument"  shall  include  a  Private  Act  of 

Parliament. 
Tlie  expression  "the  court"  shall  mean  (except  as  to  Irish 
trusts)  the  High  Court  of  Justice  in  England,  and  as  to 
Irish  trusts,  the  High  Court  of  Justice  in  Ireland. 


SCHEDULE. 

Enactments  UKfKkLRD.— (Section  8.) 


Se88ion  and  Chapter. 

Title. 

Extent  of  RepeaL 

4  &  6  Will.  4,  c  29, 

22  &  23  Vict,  c.  35, 

23  &  24  Vict,  c.  38, 
30  &  31  Vict,  c  132, 

34  &  36  Vict,  c  47, 

An  Act  for  facilitating  the  loan  of 
money  upon  landed  securities  in 
Ireland. 

An  Act  to  further  amend  the  law  of 
property  and  to  relieve  trustees. 

An  Act  to  further  amend  the  law 
of  property. 

An  Act  to  remove  doubts  as  to  the 
power  of  trusteejs  executors,  and 
administrators   to  invest    trust 
funds  in  certain  securities,  and 
to  declare  and  amend  the  law 
relating  to  such  investments. 

The  Metropolitan  Board  of  Works 
(Loans)  Actp,  1871. 

The  whole  Act 

Section  thirty-twtx 
Section  eleven. 
The  whole  Act 

Section  thirteen. 
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RULE  OF  THE  SUPEEME  COURT. 

November  188a 
ORDER  XXII.    RULE  17. 

I.  Rule  1,  of  the  Rules  of  the  Supreme  Court,  August  1888,  is 
hereby  annulled  (except  so  far  as  it  annulled  Order  XXII.,  Rule 
17,  of  the  Rules  of  the  Supreme  Court  1883),  and  the  following 
Rule  shall  stand  in  lieu  thereof : — 

Cash  under  the  control  of  or  subject  to  the  order  of  the  Court 
may  be  invested  in  the  following  Stocks,  Funds,  or  Securities,  viz.: — 

(a.)  2|%  Consolidated  Stock  (to  be  caUed,  after  5th  April  1903, 

"  2i%  Consolidated  Stock") 
(6.)  Consolidated  3%  Annuities. 
(c)  Reduced  3%  Annuities. 
(d.)  2f  %  Annuities. 
(^0   2J%  Annuities. 
(/.)  Local  Loans   Stock,  under  tlve  National  Debt  and  Local 

Loam  Act,  1887. 
(^.)  Exchequer  Bills. 
(A.)  Bank  Stock, 
(i.)  India  3J%  Stock, 
(y.)  India  3%  Stock. 
(A:.)  Indian  Guaranteed  Railway  Stocks  or  Shares,  provided  in 

each  case  that  such  Stocks  or  Shares  sluill  not  be  liable  to  be 

redeemed  vnthin  a  period  of  fifteen  years  from  the  date  of 

investment. 
(/.)  Stocks  of  Colonial  Governments, ^aran^e^  by  the  Imperial 

Chvemm^nt. 
(m,)  Mortgage  of  Freehold  and  Copyhold  Estates  respectively 

in  England  and  Wales. 
(n.)  Metropolitan  Consolidated  Stock,  3J%. 
(o.)   Metropolitan  Consolidated  Stock,  3%. 
(p,)  Debenture,  Preference,  Guaranteed,  or  Rent-Charge  Stocks 

of  Railways  in  Great  Britain  or  Ireland,  having  for  ten 

years  next  before  the  date  of  investment  paid  a  dividend  on 

Ordinary  Stock  or  Shares, 
(j.)  Nominal  Debentures  or  nominal  Debenture  Stock,  under 

the  Local  Loans  Act,  1875,  provided  in  each  case  thai  such 

Debentures  or  Stock  shall  not  be  liable  to  be  redeemed  vnthin 

period  of  fifteen  years  from  the  date  of  investment. 
VOL.  II.  2x2 


1446  TRUST  AND   JUDICIAL   INVESTMENTS. 

Biaujn>.*c  As  at  Ist  January  1890. 

II.  This  rule  shall  come  into  operation  on  the  26th  of  November 
1888,  and  may  be  cited  as  the  Eule  of  the  Supreme  Court,  Novem- 
ber 1888,  or  may  be  cited  according  to  the  lieading  thereof,  with 
reference  to  the  Rules  of  the  Supreme  Ck)urt,  1883. 

(Signed)  Halsbuby,  C. 

COLEBIDGE,  C.J. 
ESHEB,  M.B. 

Nath.  Lindley,  L.  J. 
Edw.  Fky,  L.J. 
C.  R  Pollock,  B. 
HL  Manisty,  J. 

Noffemher  14,  1888. 

Note, — It  is  probable  that  above  Rule  will  be  withdrawn  shortly,  and  a  new 
Rule  Bubetituted  in  harmony  with  foregoing  Act  (B.)*^ 

1  It  u  andentood  that  as  at  this  date  (4th  October  1894)  no  further  Rule  as  to  Trust 
InTeatments  has  been  iaaued. 
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Construction  of  a  direction  to  accumulate  for  an  indefinite  period,  1020 
Indefinite  trust  for  a.  satisfied  by  the  addition  of  one  year*s  interest  to 

the  principal,      .......  1021 

Rule  that  one  year  a  reasonable  period,  whether  absolute,  1 022 

Period  of  a.  may  be  specifically  fixed  by  the  settlement,  1028 

Period  of  a.  may  be  made  dependent  on  the  extinction  of  debt, .  1028 

How  the  heir  may  acquire  s  vested  right  in  the  proceeds  of  the  fund, .  1024 

Application  of  surplus,  where  capital  exhausted  by  purchase  of  lands,  1024 

Debts  chained  upon  capital  not  to  be  paid  out  of  income,  1024 
See  Retvlting  TruH—ErUail — JResidue. 

ACCUMULATIVE  LEGACIES, 722 

See  Cumulative  and  Substitutionary  Legacies. 

ACQUIRENDA. 

Disposal  of,  by  marriage-contract,        .....  668 
Whether  property  acquired  during  subsistence  of  marriage  meant  to  be 

included,            .....             .             .  663-4 
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ACTION— Beneficiary's  right  of. 

Title  to  sue :  mamed  women  ;  minors, 
Oreditora ;  mandatories  ;  next  of  kin, 
Form  of  action  for  trying  questions  of  beneficiary  right, 
Actions  of  multiplepoinding,    ..... 
Actions  of  count  and  reckoning,  and  of  damages. 
Remedy  in  the  case  of  a  trustee  refusing  to  invest, 
Suspension  and  interdict,  in  what  cases  competent, 
Responsibility  of  assumed  trustees,      .... 
Defences  to  the  beneficiary's  action,     .  .  .  - 

Defence  of  bona  fide  payment,  .... 

Payment  under  error  in  fact,    ..... 
When  trustees  are  liable  for  erroneous  payments, 
Prescription,  effect  after  trust-funds  paid  away. 
Trustees  in  possession  cannot  prescribe  against  their  trust. 
Rule  that  negative  prescription  inapplicable  to  subsisting  trusts. 
Prescription  barred  by  acknowledgment  of  trust, 
Defences  of  mora  and  taciturnity  considered, 
Mora  and  prescription  in  cases  as  to  charitable  trusts. 
See  Juritdietion — Title  to  Sue — Liability, 

ADEMPTION  OF  SPECIFIC  LEGACY. 

Ademption.or  conversion  of  the  subject  equivalent  to  revocation. 
How  far  affected  by  intention  to  adeem. 
Re-settlement  of  estate  on  which  a  provision  is  charged, 
See  Satirfdetion. 

ADJUDICATION. 

Of  beneficial  interests  under  trusts,       ..... 
Of  donee's  right  under  a  power,  ..... 

A.  the  proper  diligence  for  attaching  the  truster's  radical  right, 
Completion  of  beneficiaries'  title  by,    ..... 
See  Ben^eiary  Estate, 

ADMINISTRATION  OF  THE  PERSONAL  SUCCESSION,    . 
See  International  Law, 

ADMINISTRATION  AND  PAYMENT  OF  DEBTS,  TRUST  FOR. 

Realisation  and  management  of  estate  conveyed  in  trust  for  payment  of 
truster's  debts,        ...... 

Cutting  down  uncompleted  preferences  and  diligence  begun,     . 
Trustee  may  be  empowered  to  decide  questions  of  ranking. 
Liability  for  loss  and  breach  of  trust,     .... 

Voluntary  trusts  only  enf ordble  for  benefit  of  prior  creditors,   . 
Postponed  creditors  may  attach  reversion  by  adjudication. 
Trusts  for  payment  of  debts  in  full,        .... 

Trustee  bound  to  exercise  power  of  sale  where  assets  insufficient. 
Whether  trust  for  creditors  interrupts  prescription, 
Reversionary  right  of  the  truster  and  of  posterior  creditors. 
Trustee  not  entitled  to  denude  so  as  to  disappoint  their  interests, 
Expenses  of  administration.     See  Expenses, 
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ABKIinSTRATION  AND  PATBiENT  OF  DEBTS,  TRUST  FOB— 

Mtitiniieei  paoi 

For  crediton.    See  Radical  Right  of  IViuter. 
In  oharitable  tnuts.     See  ChariJUMt  TViuC. 
ADMINISTRATION— Title  oL     See  Exeeutor-^Cm^irmation^Internaiional  Law. 
Of  eitatee  of  foieignen  having  no  icproecntativeB  in  the  ooantry,  861 

Qr»nt  of,  in  BngUnd  or  Ireland,  eqcuyalent  to  appointment  of  exeentor- 

dative,       ........       874*6 

ADBnSSION,  JUDICIAL.     See  Proof  of  Tnut, 

ADOPTION  of  Codicik  and  Inforaua  Writingt.     See  TetUmentary  Writing. 

ADVANCES. 

Bae  faeie  absolnte  oonvesrance  in  Monrity  of.    See  Bx  facie  A  Uolute  TitU. 
Powers  to  tnuteei  to  make  a.  oat  of  capital,   ....        1196 
Under  Tnwta  Aoti,      .......        1197 

See  Pcwtrt  of  TrutUn, 
Satisfiftction  of  legacies  and  provisions  by,        .  758 

See  iSsfit/cMium. 
Collation  of,     ........  162 

SeeCbOcKton. 

AGENT. 

Trustee  acting  as  a.  for  the  tmst,  not  entitled  to  professional  remuneration,  890 

See  Lucrative  Tran$aetion, 
A,  employed  to  oondnct  sale  not  entitled  to  purchase  the  estate,  988 

See  Purehaia  hy  Trtutees. 
Tmstee  entitled  to  employ  a.  for  performance  of  bnriness  of  tmst,  1232 

See  Powers  of  Trutteet. 
In  what  droomstanoes  trustees  are  personally  liable  for  agent's  accounts,   1233 
Whether  a.  has  a  claim  against  the  beneficiary  upon  exhaustion  of  the 

tmst-estate,  .......        1235 

Liability  of  beneficiary  to  a.  employed  under  special  contract,  1235 

SeeSxpenea, 

AGREEMENT  AMONGST  BENEFICIARIES.    See  Aecderation  of  Vesting^ 
ffomdogation, 

ALIENAGE-Disability  resulting  from,       ....  .268,838 

ALIENATION— Prohibition  applicable  to,  in  entails,  ...  612 

See  Prohibitory  Claitee, 

ALIMENT— Right  of  tnister's  family  to  a.  a  debt  against  his  estate,  1162 

ALIMENTARY  LIFE  INTEREST. 

Income  cannot  be  protected  where  benefidary  has  the  fee^  61 8 

How  a  liferent  or  an  annuity  may  be  made  alimentary,           ,  619 
Annuity  may  be  made  alimentary,  although  it  is  provided  out  of  capital 

of  trust-estate,       .......  620 

Effect  of  a  clause  of  forfeiture  in  case  of  assignment  or  bankruptcy,    .  620 

Income  of  wife's  settled  estate  ought  to  be  declared  non-assignable,    .  621 

Conditions  annexed  to  gifts  of  alimentary  interests,     .  621 

Qualified  power  of  appointment  of  capital ;  conditional  right  to  fee,    .  621 

Alimentary  trust  cannot  be  discharged,  621-2 
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"  ALLENARLY  "-— Oonstmctioii  of  the  term,        .... 
See  Pee  cmd  Liferent, 

ALTERATION  OF  SUCCESSION, 

Prohibition  applicable  to,  in  entails,     ..... 
Efifect  of,  in  imperfect  entails,  ..... 

See  ProhibUory  Claiue, 

ALTERATIONS  ON  TESTAMENTARY  WRITINGS, 

See  TetUMMntary  Writing, 

AMBIGUITY,    LATENT— Evidence  of   intention   admitted  where  words 
applicable  indifferently  to  two  or  more  persons  or  things, 
See  Supplying  Words— Restoration  of  Text, 

AMBULATORY  CHARACTER  OF  WILLS.     See  Revoeatton. 

ANNUITY. 

Payable  primarily  oat  of  income  of  testamentary  estate, 

Or  out  of  capital  where  income  is  insnfficient, 

Where  testator  directs  the  purchase  of  an  annuity,  legatee  may  claim 

the  capitalised  value,  ...... 

Otherwise,  when  annuity  is  declared  alimentary. 

Constitution  of,  in  favour  of  wives,      ..... 

Effect  of  clause  of  survivorship  in  legacy  burdened  with.      See  Vetting 

v/nder  Trtuti. 
Whether  considered  as  heritable  in  relation  to  the  debtor's  liability, 

ANTICIPATION  OF  PAYMENT 

See  Aeederation  of  Vesting, 

APPARENCY. 

Apparent  heir  distinguished  from  heir-presumptive,    . 
Vestkd  Rights  of  an  Appabknt  Heir. 

What  subjects  vest  by  a.  without  service, 

Tenant's  right  under  long  leases, 

Udal  property,  ..... 

Estate  to  which  ancestor  had  a  beneficial  title, 

Limitations  of  the  right  of,       . 
Afpabenot  as  a  Tttlc  to  Fbudal  Subjscts. 

Period  of  deliberation ;  how  computed, 

Renunciation  of  the  right :  exhibition  ad  ddiberandvm^ 

Active  rights  of  an  apparent  heir, 

Apparent  heir's  right  to  institute  judicial  pale, 

Judicial  sale  does  not  infer  a  passive  title, 

Passive  liability  of  apparent  heirs, 

Teroer,  before  service,  has  the  right  of  a. 

A,  not  a  sufficient  title  to  execute  an  entail,  . 

Liability  for  debts  of  apparent  heir  three  years  in  possession. 
See  Pastive  Repreeentation, 

APPOINTMENT,  POWER  OF,  UNDER  TRUSTS. 

Gbnebal  Powers  of  Appointment,  their  CoNSTRncrioN  and  Effect. 
Meaning  of  general  power  of  appointment, 
Exercise  of  a  general  power  of  appropriation,  . 
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APPOINTMENT,  POWER  OF,  UNDER  TRUSTS— «(m<tn««r.  pagb 

How  a  geoenl  powor  may  be  raised  bj  implicalion,  .  1087 
Fond  eeiUed  on  children  of  a  marriage,  whether  snbjeot  to  an  implied 

power  of  division,              ......  1087 

Reeenration  of  a  liferent  with  a  power  of  dii^Maal,  1088 

Q«neral  power  of  dispoaal  reeerved  with  liferent  eqniTalent  to  fee,  1068 

Effect  of  reiervation  of  liferent  with  qnali6ed  power  of  ditpoeal,  10S9 

liferent  and  reMrved  power  of  dinpneal  by  deed  inter  vivoi,  1090 

Mutual  settlement  and  effect  of  reserved  jiower  to  alter  the  Buooession,  1090 

Oimnt  of  power  of  disposal  to  a  liferenter  by  constitution,  1090 

Rule  that  such  a  grant  is  equivalent  to  a  fee, ....  1090 

Examination  of  the  leading  cases  on  powers  given  to  Uferenters,  1091 
Whether  the  interest  given  amounts  to  a  fee  where  there  is  no  destina- 

tioo-over,              .......  1092 

(General  and  limited  powers  distinguished  with  reference  to  construction,  1 098 

Abatement  of  legacies  in  consequence  of  the  exercise  of  powers,  1093 

EXICGTION  OP  POWBBS  OF  APFOINTMBNT  BT  WiLL  OR  DbBD. 

General  settlement,  in  what  oases  effectual  as  exercise  of  a  power,  1094 

It  must  be  pouibU  that  the  grantee  intended  to  exercise  the  power,    .  1094 

Case  of  a  settlement  of  specific  estate  followed  by  a  general  deed,  1095 

*'  Testament "  not  equivalent  to  the  exerdae  of  a  power,  1095 

Case  where  general  deed  only  disposes  of  a  residue,     .  1095 

In  all  other  cases  general  settlement  is  equivalent  to  exercise  of  power.  1096 

Power  exercised  by  leaving  previous  general  settlement  unrevoked,    .  1096 

Exercise  of  limited  powers  of  disposal,             ....  1097 

Exercise  of  a  power  conferred  by  a  direct  conveyance  in  liferent  and  fee,  1097 

In  what  cases  a  disohai^e  of  the  liferent  makes  the  fee  vest  absolutely,  1097 

Exercise  of  a  power  of  appointment  in  favour  of  creditors,  1098 

Whether  creditors  may  compel  exerdse  of  the  power  for  their  benefit,  1098 

Vesting  of  apportionable  provisions,    .....  1098 

Exercise  of  powers  of  division  given  to  trustees,  1099 

Whether  such  powers  lapse  by  non-exerdse  at  time  specified,  1099 

POWIB    TO   APFORTIOK    PrOVIPIONS   (IllCSORT   ShARK,   PARTIAL    APPOIWT- 
MBNT,  &C.). 

Conditions  of  a  valid  appointment  of  shares,   ....  1099 

Failure  of  the  rule  as  to  illusory  appointments,  1100 

Powers  Act  of  1830,    .......  1100 

Powers  Act  of  1874,    .......  1101 

Its  application  to  Scotland,      ......  1101 

Other  objections  to  deeds  in  exercise  of  powers,  1101 
Conditions  of  a  valid  appointment  by  way  of  annuity, .  .  .1 101 
Limitation  of  a  life  interest  with  a  power  of  disposal  added  may  be  valid 

as  an  exercise  of  the  original  power,          ....  1102 

Partial  appointments,  their  validity  and  effect,  1103 

Form  and  manner  of  appointment  in  the  exercise  of  a  power  of  division,  1108 

Appointment  by  way  of  fixed  legacies  and  residue,  1104 
Limitation  of  a  life  interest  to  a  person  bom  after  the  date  of  the 

empowering  settlement,    .  .1104 

Failure  to  exercise  a  power,  what  becomes  of  the  unappointed  money,  1104 
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APPOINTMENT,  POWER  OF,  UNDER  TBJJSrS— continued.  page 

Dbxds  ultra,  vibes  ;  Fraud  on  a  Power  ;  Bargain  with  Appointee. 

UnauthoriBed  oonditionB  and  limitationB  held  pro  non  icriptist  .         1105 

Effect  of  the  inclurion  of  peraons  who  are  not  objects  of  the  power,     .         1106 
,    Election,  and  effect  of  acquieBoence, '  .  ....         1107 

Fraud,  bargaining  with  the  appointee,  .1107 

Case  where  the  appointee  is  a  child  of  the  appointor,  .  .         1108 

Purchase  from  a  trustee  for  creditors  of  the  appointee,  .         1108 

Implication  from  powers  of  appointment,         ....  827 

See  Implication, 
Effect  of  power  on  vesting.     See  Vetting  under  Trusts, 
Appointment  of  provisions  payable  by  the  heir  or  oat  of  rents.     See 
Provisions  to  Younger  Children — Provisions  to  Wife, 
APPOINTMENT  OF  TRUSTEES.     See  New  Trustees, 

APPORTIONMENT  ACTS 21616 

See  Heirs  and  Executors,  Rights  of, 
APPORTIONMENT  OF  RENTS  AND  TERMLY  PAYMENTS,  210 

APPROBATE  AND  REPROBATE.     See  Election, 

APPROPRIATION  OF  CAPITAL— Power  of 1086 

APPROXIMATION,  or  Cy-pres,  principle  of.     See  Charitable  Bequest, 

ARBITRATION. 

Trostees  for  sale  may  insert  clause  of,  in  articles'  of  roup, 
Powers  of  trustees  to  submit  and  refer, 

ARREARS. 

Whether  trustee  bound  to  use  strict  diligence  for  recovery  of, 
See  Heirs  and  Executors,  Eights  of 
ARRESTMENT. 

Benefieiaiy  interests  may  be  attached  by  a.     .  850-1 

ASSIGNEES. 

Construction  of  the  term,  in  destinations,        ....  764 

Effect  of  destination  to  heirs  and  a.  in  relation  to  vesting,  790 

ASSIGNMENT  OF  BENEFICIARY  INTEREST. 

Beneficiary  Interest,  in  what  Cases  assignable. 

Vested  intcorests  transmissible  by  assignation  or  disposition,    .  842 

Effect  of  a,  of  a  spes  successionis,         .....  843 

Construction  of  term  assignee  in  a  substitution,  .  843 

Effect  of  a.  of  an  interest  which  is  vested,  but  not  immediately  payable,  843 

Whether  a  beneficiary  interest  can  be  entailed,  844 

Assignment  of  life  interests,    ......  846 

Transmission  of  beneficiary  interests  by  legal  a.  .  .  ,  845 

CouPLHrrioN  of  Title  of  Assignee. 

Intimation  is  necessary  to  divest  the  beneficiary,  845 
Benefid&ry  not  divested  of  the  beneficiary  interest  in  heritable  property 

until  infeftment  taken,      ......  846 

Questions  of  preference  between  assignees  of  beneficiary  and  of  trustee,  846 

ASSOCIATION— Enforcement  of  trusts  created  by  voluntary  associations,  952 

ASSUMPTION  OF  NAME  AND  ARMS— Condition  requiring,  600 


878 
1185 

1146,  1151-2 
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ASSUMPTION  OF  TBUSTEEa  paob 

A.  under  tbe  proyirioni  of  the  ^ustee  Act,  1861,  1124 

OonstitiilioD,  fonn,  md  eflfoci  of  powert  of  a.  .  1125 

Whether  a  non-aooepiixig  troftee  may  exeroiae  a  power  <^  a.  1126 

Completion  of  titles  in  the  persona  of  aasnmed  tniatees,  1127 

Whether  power  of  a.  may  be  ezerdaed  by  leas  than  a  quorum  of  truatees,  1128 

Power  of  resignation  may  be  made  conditional  on  a.  of  new  trustees,  1128 
Appointment  of  new  or  additional  truatees  by  deed  ofassumption  under 

the  Trusts  Acta,  .......  1129 

Appointment  of  trustees  may  be  vested  in  oorporataon,  beneficiary,  or  in 

the  Court,             .......  1130 

Electioa  of  new  truatees  in  bankruptcy,          ....  1120 

In  case  of  marriage-contract  trusts  the  spouses  may  appoint  new  trustees,  11 30 
Continnity  in  the  trust  does  not  import  continuity  of  the  title  in  the 

trustees,    ........  1131 

Aasumption  of  trustees  for  charities.     See  ChariuMe  TruH. 

Court  may  grant  powers  of  a.  or  election  to  trustees  of  their  own 

nomination,           .......  1185 

Powers  of  a.  under  charitable  tmato,  .....  953 

Assumed  trustees  have  not  the  power  of  executors,  1127-8 

ATTESTATION  OF  WILLS.     See  TeUamentary  Writing, 

AUCTIONEER  not  entitled  to  bid  for  the  estate,    ....  992 

AUTHENTICATION  OF  WILLS  AND  SETTLEMENTS.      See    T&da- 
mentary  Writing — InUmational  Law. 

BACK-BOND  OF  TRUST.     See  Proof  of  TruH— Ex  facie  AUoiuU  TitU. 

BANK. 

Trustees  bound  to  deposit  uninvested  monies  in  b.  in  a  separate  account,    1156 
May  retain  money  in  bank  uninvested  for  necessary  purposes,  1181 

BANKRUPT — Evidence  of,  inadmissible  to  prove  a  trust,  in  question  with 

creditors,  ......*.         1069 

BARGAIN— Sale  by  private,  under  powers,  ....  979 

BASTARDY— Disqualification  of  bastards  removed  by  Statute  of  Will.  iv.  268 

See  Illegitimate  Children, 

BENEFICIARY,  DISABILITIES  OF, 832 

BENEFICIARY  ESTATE  OR  INTEREST. 

Nature  of  the  beneficiary  estate  in  personal  property,  832-3 

Nature  of  the  beneficiary  estate  in  heritable  property,  833 
Effect  of  power  of  sale  upon  the  security  which  the  beneficiary  has  over 

the  trust-estate,    .......  834 

Nature  of  the  beneficiary  estate  under  ex /octe  absolute  titles,  834 
In  the  case  of  property  possessed  by  trustees  on  a  personal  title,  it  is  a 

jua  ad  rem  enforcible  against  the  trustees*  creditora,  834 
In  the  case  of  estate  vested  in  trustees  by  a  feudal  title,  it  is  only  a  jus 

creditif       ........  884 

Beneficiary  estate  not  defeasible  by  refusal  of  the  trustee  to  accept,    .  834 

Extinction  of  the  beneficiary  estate  by  confusion  or  merger,    .  835 
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BENEFICIARY  ESTATE  OR  INTEREST— continued.                                   page 
By  means  of  conveyance  to  a  new  trustee  opposing  rights  may  be  pre- 
vented from  merging,        ......  885 

Interests  of  debtor  and  creditor  do  not  merge  when  acquired  by  a  trustee,    886 

Beneficiary  estate  in  liferent,  ......  886 

In  what  cases  b.  has  the  right  of  possession,     ....  887 

Beneficiary  of  a  liferent  estate  has  not  the  powers  of  a  lifcrenter.  615 

Bights  of,  in  relation  to  moveable  property,     ....  887 

See  JHaabilities  of  Ben^/ieiariei. 
Assignment  and  Disposition  bt  Deed  intbb  vivos. 

Assignable  quality  of  the  beneficiary  interest,                           .  842 

Vested  interests  are  transmissible  by  assignation  or  disposition,  842 

Effect  of  assignation  of  a  spes  suceestionis,       .            .             *            .  842 

Effect  of  assignation  of  an  interest  which  is  vested,  but  not  payable,  .  848 

Personal  right  ^  lands  transferable  by  disposition  and  assignation,     .  843 

Whether  a  beneficiary  interest  can  be  entailed,  844 

In  what  sense  a  life  interest  is  assignable,        ....  845 

Transmission  of  beneficiary  interests  by  legal  assignation,       .  845 

Intimation,  whether  necessary  to  divest  the  beneficiary,                       .  845 

Beneficiary  divested  of  interest  in  heritable  property  by  infeftmeot,   .  846 

Questions  of  preference  between  assignees  of  beneficiary  and  of  trustee,  846 

Testahentabt  Disposition  and  Descent  ov  a  Beneficiaby  Estate. 

Distinction  as  to  transmission  of  interests  in  real  and  personal  estate,  847 

Beneficiary  interests  carried  by  a  general  disposition,               .  847 

Contingent  interests  may  be  disposed  of  by  will  or  settlement,  848 

General  rules  of  succession  applicable  to  beneficiary  interests,  848 

Character  of  the  succession  affected  by  intention,  849 

Right  of  conditional  institute  vests  without  service  or  confirmation,    .  849 

Beneficiary  interests  transmit  to  representatives  without  confirmation,  849 

Interest  does  not  vest  in  a  substitute  without  service,  849 

Beneficiaby  Estates  as  affected  bt  Conversion.    See  Convenion,  Con- 
structive. 

Beneficiabt  Estates,  how  affected  by  Diligence. 

Diligence  for  attaching  the  legal  and  equitable  estates,            .             .  850 
Creditors  of  the  truster  or  trustee  may  attach  the  legal  estate  by  diligence,  850 


Creditors  of  the  beneficiary  can  only  attach  the  beneficiary  estate, 
Moveable  interests  are  attachable  by  arrestment, 
By  what  diligence  a  beneficiary  may  operate  upon  the  legal  estate, 
Specialty  in  the  case  of  heritable  property  directed  to  be  sold, 
Beneficiary  may  attach  moveable  funds  by  arrestment. 
Truster's  reversionary  interest  may  be  attached  by  adjudication, 
Completion  of  a  Title  to  the  Beneficiaby  Estate. 
'  When  the  beneficiary  is  entitled  to  demand  a  specific  conveyance, 
Bequest  of  a  fee-simple  or  absolute  interest,     . 
When   annuitants  are    entitled  to   have  their    interests   secured 
the  estate,  ...... 

How  the  beneficiary  may  enforce  his  right  to  a  specific  conveyance, 
Completion  of  title  to  the  beneficiary  estate  under  a  lapsed  trust. 


on 


850. 

851 

851 

852 

852 

855 

1262 
1268 

1268 
1268 
1264 


Title  to  heritable  property  may  be  completed  by  declaratory  adjudication,   1264 
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Compleiioii  of  title  by  dedaratoiy  adjadioatloii  to  a  moveable  interest  in 

'  heritable  propertj»  ......      1264-5 

Fiar's  title  under  a  destination  to  children  fuueUuri  may  be  completed 

by  declaratory  adjudication,  or  by  service  as  heir  of  provision,     .  1266 

Title  to  personalty  under  lapsed  trust  completed  by  confirmation,  1266 

Completion  of  title  by  beneficiary  under  the  Trusts  Act,  1267 

Completion  of  ttUe  by  way  of  a  conveyance  from  trustee's  heir,  1268 

Completion  of  title  to  a  truster's  reversionaiy  interest,  1268 

Effect  of  discharge  of  beneficiary  interest,       ....  1269 

See  Radical  Right—  VeiUng, 

BENEPIOIARY,  HIS  CAPACITY  TO  TAKE. 

Private  estate  of  the  Crown,    ......  838 

Whether  alien  can  acquire  a  beneficial  interest  in  real  estate,  838 

In  proceeds  of  real  estate  directed  to  be  sold,  ....  839 

Trusts  of  heritable  estate  for  mercantile  companies,  competency  of,    .  839 

Titles  to  property  may  be  held  in  trust  for  corporationB,  840 

Trusts  for  indefinite  classes  of  persons,             ....  840 

Bequests  to  instrumentary  witnesses,  .....  841 

Bequests  to  trustees  beneficially,  whether  conditional,  1122-4 

BEQUEST.     See  Legacy— Ben^/ieiary  B$taU—Bitate  'Implication— Object— 
Unecfiainty —  VeHing. 

BILL  OF  EXCHANGE. 

Not  included  under  power  to  lend  on  personal  security,  1171-3 

Liability  of  trustees  in  respect  of  their  acceptance  of  6.  1334 

BIRTH  OF  CHILDREN  OR  HEIR,  as  affecting  a  gift,  .696 

Effect  of,  in  divesting  an  entered  heir  of  provision,     .  567 

See  Service — InUttaU  SuceeMtion. 

BLANKS. 

In  wills  and  testamentary  instruments,            ....  282 

May  be  filled  up  in  presence  of  the  instrumentary  witnesses,  282 

In  settlements  for  charitable  purposes  do  not  render  trust  void,  283 

Power  of  appointment  to  trustees  blank  as  to  the  amount,  1099 

BONA  PIDB  PAYMblNT—Plea  of,   how  far  competent  to  trustees.    See 
Liability  of  Truiteee — Actions, 

BONA  PIDB  POSSESSION. 

Whether  the  plea  is  competent  to  a  trustee.     See  Purchaees  by  Traetecs, 

In  case  of  heir  divested  by  the  birth  of  a  nearer  heir,  569 

BOND,   Personal — Whether  comprehended  in  power   to  lend  on    personal 

security,    ........     1171>3 

Effect  of  destination  in,  .  ,  .  .  .  .  293 

BONUS — Comprehended  under  residue,        .....  591 

See  Residue, 

BORROWING  POWERS. 

When  trustees  have  power  to  borrow  on  security  of  trust-estate,  .        1189 

Power  to  borrow  not  given  by  the  Court,        .                         .  ..        1190 

May  be  raised  by  implication  from  the  trust-deed,  1190 
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In  such  caies  trusteeB  have  a  diBcretion  to  sell  or  to  borrow,  1190 

No  rule  adverse  to  borrowing,  .....  1191 
Borrowing  powers  of  tutors,  .  .1191 
Borrowing  powers  of  trustees  for  cbai'ities,       .                                      943,1191 

Consequences  of  borrowing  in  excess  of  powers,  1192 

BREACH  OF  TRUST. 

Malversation  of  funds  by  trustees,  oondequenoes  of,     .  1842 

Liability  of  trustees  for  penal  interest  in  respect  of,     .  1216 

Trustee  may  be  suiierseded  by  appointment  of  judicial  factor,  1275 
See  Proud — Negligetuie, 
BURDEN— 

Legacy  or  provision  constituted  by,     .  60S 
See  Legacy — Condition — BuuUing  Trust, 

BURGH.    See  Municipal  Corporation, 

BURSARY. 

How  far  statute  and  usage  of  collie  admissible  in  explanation  of,  936 

BURNING  OR  DESTROYING  WILL— Effect  of.     See  Revocation. 

CADUCIARY  RIGHT  OF  THE  CROWN,  .79,  122 

CANCELLATION  OF  A  WILL. 

Revocation  may  be  eflfected  by  c,  of  deed  animo  et  facto,  409 
See  Revocation, 

CAPACITY  OF  PARTY. 

Evidence  and  presumptions  applicable  to  questions  of  mental  capacity,  263-268 

To  declare  election  between  legal  and  conventional  provisions,  217 
See  Beneficiary — Minor — Married  Woman  ^Intemaiional  Law. 

CAPACITY  OF  TRUSTEES. 

The  Crown  may  be  trostee  of  an  endowment,  ....  880 

Corporations  proper,  and  incorporated  companies,  880 
Incorporated  companies,                                                                        .881 

Whether  the  marriage  of  a  female  creates  a  disability,  881 
Whether  the  husband  is  responsible  for  his  wife'u  acts  of  administration,       881 

Hosband  may  refuse  to  give  his  consent,          ....  882 

Minority,  and  liability  of  minor  trustee,          ....  882 

Liability  of  minor  trustee,       ......  888 

Alienage,  whether  the  objection  applies  to  estates  in  trust,                  .  888 

Disability  arising  from  crime  and  outlawry,     ....  884 

Selection  of  a  suitable  number  of  trustees,        ....  884 

CAPACITY  OF  TESTATOR  OR  TRUSTER. 

Wills  and  settlements  by  the  Sovereign,           ....  261 

Married  women^  capacity  to  dispose,  .  .261 

Disabilities  of  minors,  .......  262 

Insanity,  legal  criterion  of,       .                                                   .  264 

Physiological  view  ;  partial  insaUity  or  monomania,    .  265 

Wills  made  in  lucid  intervals, ......  265 

Physical  incapacity,      .......  267 

Presumption  as  to  date  of  execution  in  cases  of  insanity ,  268 
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CAPACITY  OF  TESTATOR  OR  TKUST^R-coiUinwed.  paoi 

BMtordi,  diaahility  ramoTed  by  Stalnte,          ....  268 

Aliens,  diflabOitiM  of ,  .  .268 

Traitors  uid  oatlftWB,  .......  269 

Bankraptoy  and  insolvency,     ......  270 

Objections  founded  on  inc^MMity  may  be  waived,  270 

Questions  as  to  homologation  or  adoption  in  actionfi  of  rednctioa,  271 

CAPITAL. 

Whether  undisposed-of  e,  passes  as  residue  or  to  the  legatee  of  the  life 

interest,    ........  325 

**CASH"— Construotionof, .            ......  348 

CHANGING  WORDS  IN  WILLS, 365 

See  lUitoraiion  of  Text, 

CHAPEL  TRUST. 

Constitution  of  trusts  of  church  property,         ....  926 

Completion  of  title  to  property  in  ohurohes  and  schools,  926 

Deed  of  investiture  may  provide  for  the  event  of  a  schism,  927 

Congregatioo  has  a  title  to  sue,  927 

At  one  time  Court  would  only  reoognise  the  majority,  927 
Property  afterwards  given  to  those  who  adhered  to  the  ecdesiastical 

superiors,  or  to  the  tenets  of  the  founders,  927 
Dootrine  by  Lord  Eldon,  that  minority  adhering  to  original  prindples 

may  oust  the  majority  or  governing  body,  928 

Later  esses ;  effect  of  acquiescence,     .....  930 

Bequests  to  religious  societies,  testamentary  intention  alone  considered,  980 

CHARITABLE  BEQUEST- (Including  objects  uf  public  utility). 

Principles  of  construction  common  to  charitable  trusts  and  trusts  for 

purposes  of  public  utility,  917 

In  what  terms  an  endowment  may  be  oonstituted,  917 

Uncertainty  obviated  by  giviug  a  discretionary  power,  918 

Locality  of  trust  may  be  implied,  if  not  defined  in  the  trust,    .  918 

Benignant  construction  of  charitable  trusts  illustrated,  919 

Influence  of  the  Morgan  case  on  the  law  of  charitable  bequests,  920 

Modes  of  constitution  of  a  charitable  bequest,              .  921 

Gift  to  an  institution  existing  but  unnamed,    ....  921 

Gift  to  institutions  of  a  class  which  is  described,  921 

Gift  to  charities  to  be  selected  by  trustees,      ....  922 

Gifts  to  public  objects  which  are  not  charitable,  922 

Trust  for  a  defined  charitable  or  public  object,  928 

In  what  cases  the  Court  will  execute  such  trusts,  924 

Mistakes  in  the  designations  of  trustees,          ....  924 

See  Extrinsic  Evidence, 

Bequests  to  official  persons  as  trustees,  or  to  trustees  and  their  heirs,  925 
Principle  of  ey-preSf  or  approximation,  as  admimstered  by  Courts  of 

Equity,       ........  926 

Trusts  of  church  property,         ......  926 

So&  Clutpd  Trust. 

Bequests  for  the  benefit  of  the  poor,      .....  931 

See  Poor. 
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CHARITABLE  TRUST^-Admiiustntioii  of.  paob 
Dunm  OF  thb  Tbustkbs. 

Intention  of  the  settlor  to  be  carried  out  as  far  as  practicable,  983 

Purposes  of  the  settlement  cannot  be  controlled  by  adverse  usage,  984 

Qmere  as  to  matters  of  mere  administration,    ....  985 

Remarks  on  the  law  of  prescription  as  applied  to  charitable  trusts,  936 

Enforcement  of  trusts  created  by  voluntary  association,  937 

POWBBS  or  THB  TbUBTEBB. 

Discretionary  ^wers  suffice  to  effectuate  an  indefinite  charitable  trust,  988 

Construction  of  power  of  selecting  objects  from  a  class,  989 

'*  Moral  and  religious  improvement "  of  specified  locality,  989 

Extent  to  which  changes  in  the  application  of  the  fund  are  permitted,  989 

Powers  in  relation  to  investment  of  the  trust-funds,    .                        .  940 

Trustees  may  lease  for  a  fine  or  grassum,         ....  941 

Construction  of  special  powers  of  sale,            ....  942 

Whether  trustees  may  borrow  on  security  of  the  estate,          .  948 

Power  to  feu  may  be  exercised  without  the  interposition  of  the  Court,  944 

Administration  of  trusts  for  educational  purposes,  944 
TVusteee  entitled  to  dismiss  teachers,  .                                                .944 

Trustees  may  act  by  a  quorum,            .....  945 

LlABILITIKS  or  TUB  TbUSTBBS,  AND  REMEDIAL  JUBISDICnON  OF  THE  COUBT. 

Proceedings  uUra  vires  of  the  trust  bind  the  trustee,  but  not  the  estate,  946 

Liability  for  expenses  of  litigation  and  trust  management,  946 

Diligence  prestable  by  trustees  of  charities  is  dUigentia  Icevis,  .            .  947 

Trust-estate  not  responsible  for  breaches  of  trust  committed  by  trustees,  948 

Expenses  of  opposing  and  promoting  Bills  in  Parliament,        .  949 

Remedial  jurisdiction  of  the  Court  of  Session  in  relation  to  charities,  .  949 

Court  will  not  readily  interfere  in  the  way  of  preventioD,       .            .  950 

liability  of  trustees  for  the  expenses  of  administration  suits,  .            .  951 
Trust  may  be  vindicated  at  the  instance  of  beneficiary,  corporation, 

patron,  truster's  heir,  &c.             .....  952 

ASSUUFTION  AND  APPOINTMENT  OF  NeW  TbUBTEES. 

Ex  officio  trustees,  whether  bound  to  accept,    ....  958 

Continuation  of  trust  by  means  of  powers  of  assumption,  958 

Appointment  of  trustees  and  managers  by  the  Court,  .  954 

Examples  of  the  appointment  of  original  trustees  by  Court  of  Session,  955 

Examples  of  the  appointment  of  new  trustees  by  Court,  957 

Schemes  for  charities,  regulation  of,  under  power  of  Trusts  Act,  1867,  958 

Rbbultino  Intebbsts  undeb  Chabitablb  Tbubts,       .  1035 
See  Chapd  Trutt — CharitcMe  Bequest — Poor — RuvUing  Trust, 

CHILDREN — Dispositions  and  Bequests  to. 
Dbsobiftion  of  thb  Objbots. 

Children  described  as  consisting  of  a  specified  number,  690 

Erroneous  specifioatian  of  their  number  may  be  corrected,  690 

In  what  cases  a  specified  sum  is  to  be  divided  amongst  all  the  objects,  691 

In  what  cases  each  child  gets  a  specified  share,  691 

Ambiguity  in  case  of  one  child,           .....  692 

"  Children,"  how  construed  in  a  destination,  ....  692 
VOL.  IL                                                                                   2  Y  2 
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CHILDBEN— Diiporitioiis  and  Bequests  io-'Continued.  paoi 

GnndduldTCn  included  in  oertstn  ctses,  ....  692 

Conitmction  of   ''children*^  m  ocnnprehending  iasae  of  the  second 

degree  in  powers  of  grftnting  provisionSy  ....  698 

**  Children,"  whether  comprehending  illegitimste  iasoe  where  there  are 

no  Iswfnl  c  answering  the  description,     ....  694 

Plrovisioo  to  nnbom  iUegitunate  0.,  whether  invalid,  .  694 

Conditio  m  $ine  liberti  does  not  attadi  to  bequest  in  favour  of  illegitimates,  695 
Children  of  distinct  families  in  general  take  per  Uirpes ;  eKoeptions  to 

this  rale,  ........        780-1 

ChUd  in  uiero  oomprehended  for  the  purpose  of  enabling  it  to  take  a 

benefit  under  the  will,         ......        696 

What  Class  of  Objiots  or  Rxlatioh  to  Period  of  Bibth  ark  com- 

PBIHENDKD. 

Those  e,  alone  entitled  who  are  able  to  take  when  the  sacoesrion  opens, 

C  born  after  sacoesiion  vests  not  entitled  to  participate, 

Extension  of  this  role  to  cases  of  bequests  to 

Testator  may  point  out  extent  oi  class  in  relation  to  period  of  birth. 

Where  will  consistent  with  supposition  of  distribution  after  parent 

death,  all  the  c.  are  entitled  to  participate, 
Vesting  of  interest  of  e,  not  affected  by  parent  repudiating  the  will, 
How  the  foregoing  rules  are  affected  by  survivonhip, 
Effect  of  maiTiage>contract  provision  in  obligaticne,    . 
Effect  where  security  is  given,  .... 

Bequeat  for  immediate  distribution,    .... 

Provision  of  fee  to  children  of  a  liferenter, 
Power  of  apportionment  in  parent,  effect  of,    . 
Provision  restricted  to  children  surviving  parent, 
Eflfect  of  condition  of  payment  at  majority. 

Where  no  e.  in  existence  at  testator's  death,  provision  applies  to  e. 
fuucituri,  ....... 

In  such  cases  the  income  falls  to  be  accumulated  with  the  principal. 
Conditional  Inbtitutiok  of  Childrkn  to  Parents. 

Whether  the  right  of  issue  succeeding  as  conditional  institutes  may 

vest,  while  that  of  the  co-legatees  is  suspended,   .  .  704 

Principle  of  the  law  of  England,  .....  704 

Dbstination-oveb,  as  refbrbino  to  Death  without  having  OR  without 
leaving  Children. 
Die  "  without  issue  "  equivalent  to  without  having  had  a  chfld,  706 

Whether  conditional  institution  of  0.  is  implied  from  a  destination-over 

applicable  to  the  event  of  failure  of  issue,  707 

Words  '*  without  leaving  issue "  include  failure  by  non-existence  as 

well  as  by  death,  .......  708 

Gifts  to  Childbbn  nabctturis,  ......  608 

See  Fee  and  Liferent. 

**  CHILDREN  "—Construction  of  the  word  in  bequests,      .  769 

CHILDREN — ^Implied  institution  of.    See  Conditio  ii  Hne  liberie  deeesMerit — 
Revocation  by  Birth  of  Children, 
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CHILDREN— Implied  inBtitatioii  of — continued,  paqs 

Provisions  to. 

Under  nuuniage-oontncte.     See  Matrimonial  Provisiom — Satisfaction 

— BUetion. 
Powen  of  appointing,  provisions  to.    See  Appointment. 

CHURCH  PROPERTY.    See  Chapel  Trust. 

CLA  RB  CONST  A  T*— Entry  by.     See  Service  of  Heirs  of  Provision. 

CLAUSES  OF  DEVOLUTION  AND  RETURN,  .  556,  559 

See  Devolution — Return. 


and  executry, 


CLERGYMAN  entitled  to  act  as  notary  in  the  execution  of  testaments, 

CODICIL,  authentication,  referential  words,  &c      . 

See  Cumulative  Legacy — Revooation — Testamentary  Writing. 

COLLATIO  BONORUM  INTBR  LIBEROS.    See  Collation— Legitim,  Sati^^ 
faction  of 

COLLATION, 

Collation  bktwekn  Heib  and  Executor. 

Collation  applicable  to  executry  and  also  to  legitim, 

Heir  not  liable  to  collate  with  the  relict. 

International  relations  of  the  law  of  collation, 

Subjects  which  fall  to  be  collated. 

What  heirs  are  subjected  to  the  law  of  collation, 

Principle  of  collation  illustrated  in  relation  to  legitim 

C.  includes  subjects  taken  praeeptione  or  in  liferent, 

Collation  by  an  heir  of  entail. 

Collation  by  heirs-portioners,  . 

Heir  not  bound  to  collate  where  title  derived  from  a  different  ancestor, 
Mods  of  givino  bfteot  to  Collation. 

Heir  may  ^ther  convey,  or  communicate  the  value  of  the  estate, 

Executors  only  entitled  to  compensation  in  money,     . 

Rules  of  distribution  of  the  collated  succession, 

Where  some  of  the  personal  representatives  are  entitled  to  legitim,     . 

How  the  value  of  the  heritable  estate  is  to  be  estimated. 

How  AITFIOTSD   BY  TbSTAMBNTART  PROVISION,   CONTRAOT,    OR  DISCHARGE. 

Where  the  personal  estate  consists  of  executry  only,   . 
Where  the  personal  estate  includes  legitim,  subject  to  election, 
Where  legitim  partially  barred,  and  no  right  of  election, 
Effect  of  Moveable  Succession  Act  on  right  of  c.         . 
C.  does  not  convert  heir's  interest  from  heritable  to  moveable, 

COLLATIO  BONORUM  INTER  LIBEROS. 

Principle  of  coUatio  6onorufn,  or  collation  of  advances. 

Doctrine  of  the  Civil  Law  in  relation  to  the  emancipation  of  children, 

What  subjects  fell  to  be  communicated  under  the  Civil  Law, 

Collation  according  to  modem  jurisprudence, 

CoUatio  bonorum  in  Scotland  applies  only  to  the  division  of  legitim,   . 

Whether  collation  is  a  right  personal  to  the  child, 

Case  of  advance  to  a  child  who  is  claiming  legitim,     . 

Case  of  advance  to  a  child  who  accepts  the  testamentary  provision,    . 
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Wh*t  d«Msriptioii  of  advanoeB  or  provinons  tiUer  vivoi  fall  to  be  oolUted,     167 
ProTiBoni  ■eenred  by  aatenaptial  ooiitraot»    ....  168 

Money  reoeiTed  in  loan,  or  under  a  oontraci,  not  snbject  to  be  oollated,       169 

OOLLEGE.    See  Bunan. 

OOBCMISSARY  COURTS— Jorwdiotion  of.     See  Exeewtor—Cot^hmation. 

OOMMITTEB— Liability  of  members  of  0.  for  expenses,      .  1286,  1836 

COBiPANY. 

Provisioiis  of  Tmsts  Acts  do  not  apply  to  trustees  under  contraote  of 

copartnery.     See  StahUe^TruiU  Act,  1867. 
Trustees  allowed  a  ressonable  time  to  realise  stock  of,  1161 

liabm^  of  trustees  to  tbe  pnUio  as  members  of  0.     .  1887 

Liability  of  tmsteee  for  calls,  ......         1848 

COMPENSATION. 

Rules  as  to  oompensation  of  trust  debts,  ....        1147 

Equitable  0.  in  relation  to  election  between  provisions,  255 

See^Zei^ion. 

COMPETITION, 

For  the  office  of  executor,        ......  858 

Amongst  creditors.    See  Execvtor-OredUor — ArrettmerU. 

COMPLETED  TESTAMENTARY  INTENTION,  ...  389 

COMPLETION  OF  TTTLE.    See  TUU—Ben^/ieuiry  SttaU. 

COMPROMISE— Power  to,  possessed  by  trustees  vtHute  ojeii,  1184 

CONDITIO  SI  SINE  LIBERIS  DECESSERIT. 
Pabkbttal  Provibion,  how  detinkd. 

CondUio  is  confined  in  its  application  to  parental  provisions,  .  709 

Definition  of  parental  provision ;  does  not  include  specific  legacy,  710 

RKLAnONSHIP  OF  THE  InSTITUTB  TO  THE  TESTATOR  OR  DOKOR. 

Extent  of  application  of  the  conditio  in  general,  711 

C,  applies  to  gift  to  individual  child  as  well  as  to  the  family,  711 

C.  applies  to  gift  to  grandchildren  collectively,  712 

Whether  it  applies  to  a  legacy  to  an  individual  grandchild,     .  712 

Extension  to  nephews  and  nieces  to  whom  testator  in  loeo  parentis,  .          712 

C.  does  not  in  general  apply  to  individual  gift  to  a  nephew,     .  718 

EXOLUBION  OF  THE  APPUOATION  OF  THE  CONDITIO. 

Where  the  parent  is  not  instituted,      .....  714 

Where  the  parent  is  only  conditionally  instituted,                   .  714 

Where  the  institute  is  not  a  person  to  whom  testator  was  in  loeo  parentis,  716 

Where  the  case  of  the  failure  of  the  institute  is  provided  for,  717 

Case  of  specific  gift,  prceeipuvm,  or  additional  legacy,  717 

Applioation  of  the  CovDino  to  Gbamdohildbek,  and  to  Heirs-at-Law,  718 
Whether  confined  to  Testamentart  Giftb,  .           -           .           .     718-20 

CONDITIO  SI  TESTATOR  SINE  LIBERIS  DECESSERIT.    See  Revocation 
by  birth  of  ChUdren. 

CONDITIONAL  INSTITUTE,  GIFT   OVER  TO.      See    Vesting  under 
Contingent  Destinations. 
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CONDITIONAL  INSTITUTION  OF  HEIRS  OR  ISSUE,  .    708-790 

See  VesUng  under  Trusts. 

CONDITIONS  IN  WILLS  AND  DISPOSITIONS. 
Conditions  oblioatobt  on  thb  Leoatkb  ob  Donu. 

Conditions  precedent  and  sabsequent  distinguiflhed,  &c.  596 

ConditionB  obligatoiy  or  unlawful,       .....  596 

Efieot  of  condition  upon  tiie  vesting  of  the  legacy,  597 
Legacies  to  trustees,  whether  conditional,      .                                      597, 1192 

Conditions  relating  to  succession  to  other  estates,                                .  598 

Conditions  relating  to  time,     ......  598 

Condition  that  the  legacy  is  claimed,               ....  598 

Conditions  depending  upon  the  birth  of  children,  599 

O.  requiring  the  grantee  to  bear  the  grantor's  name  and  arms,  600 

Bequest  effectual  although  c.  unlawful  or  impossible,  .  600 

Conditions  requiring  or  prohibiting  residence,  601 

C,  in  restraint  of  marriage,  within  what  limits  effectual,  601 

C.  requiring  the  consent  of  trustees  to  the  marriage  of  a  legatee,  602 

Unlawful  c.  diatinguished  from  trust,               ....  296 

CHABOB  and  BuBDBNB  AFFBOriNO  THE  SUBJBOT  Of  GlFT. 

Effect  of  burdening  or  disburdening  subject  of  a  legacy,  604 
Principle  of  ademption,  whether  applicable  to  a  moveable  subject  im- 

pledged,    ........  605 

CONDITIONAL  INSTITUTION. 

Implied  in  proper  substitutions  in  heritage,     ....  439 
Service  not  necessary  to  vest  right,      .....     468-70 
Efieot  of,  in  relation  to  vesting  under  trusts.    See  Vesting  under  Con- 
tingent Destinaiions, 

CONDITIONAL  INSTITUTION  IN  MOVEABLE  SUCCESSION. 

Conditional  institution  and  substitution  distinguished,  623 

What  terms  import  a  proper  substitution  in  moveables,.  624 

Ptesumption  adverse  to  substitution  in  conveyanoes  of  moveable  interests,  624 

Substitution  may  be  defeated  by  a  will  or  general  setUement,  626 

Conditional  institution  of  heirs,  executors,  and  persona  designtUa,  627 
Limitation  to  A,  his  heirs  or  executors,  in  some  cases  construed  as 

merely  giving  a  vested  interest  to  A.        .  628 
See  Fee  and  Liferent. 

CONDITIONAL  INSTITUTION  OF  CHILDREN.     See  Conditio  si  sine 
liberis, 

CONFIRMATION  OF  EXECUTORS. 

Confirmation  a  real  right  and  a  titie  of  administration,  870 
Rule  that  confirmation  necessary  to  vest  beneficial  interest  abrogated 

by  4  Ceo.  iv.,  cap.  98,      .  870 

What  subjects  vest  in  possession  without  the  necessity  of  confirmation,  871 
Not  requisite  in  relation  to  personal  estate  not  locally  situated  in  Sootland,  872 

Ancient  practice  in  relation  to  confirmations  of  personal  estate,  873 
By  Statute,  executor  must  now  confirm  the  whole  estate  of  the  deceased 

according  to  inventoiy,  873 
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OONFIRBIATION  OF  EXBOUTORS— eoiamicfci.  pagb 

ConfirmAtioii  of  esUte  not  indaded  in  the  original  inventory,  784 

Forms  of  obtaining  confirmation  regulated  by  21  and  22  Vict,  cap.  58,  874 

Confirmation  to  include  personal  estate  in  England  and  Ireland,  875 
Confirmation,  when  sealed  with  the  seal  of  the  Court  of  Probate  in 

England  or  Ireland  to  have  the  effect  of  probate,  875 

Probate,  when  indorsed,  to  be  equivalent  to  confirmation,  876 

Inventory  made  applicable  to  United  Kingdom  for  revenue  purposes,  87fi 

Affidavit  of  domicile  for  purposes  of  probate  or  confirmation,  876 

Confirmation  of  foreign  will,  when  requisite,  ....  877 

Double  confirmation  requisite  where  rspresentative  dies  unconfirmed.  877 

Except  in  the  case  of  confirmation  qua  next  of  kin,  877 

Confirmation  not  necessary  to  give  a  title  to  sue,  878 

Debtor  is  entitled  to  require  confirmation  before  paying  to  the  executor,  878 

CONFIRBiATION  OF  EXECUTOR-CREDITOR.    See  Executor, 

CONFIRMATION  ad  omuso,  male  appreeuUOy  and  wm  exeeuUi.     See  Sxeeutor. 

CONFUSION— Extinction  of  the  beneficiary  estate  by,        ...  835 

CONGREGATION— Rights  of.     See  Chapel  Tru$t. 

CONJUNCT  FEE  AND  LIFERENT.     See  Pee  and  Li/ereMt. 

CONQUEST. 

Construction  of,  in  contracts  of  marriage,        ....  662 

Rights  of  heirs  of  line  and  of  c  .81 

See  Jniettate  Suceestum. 

CONSIGNATION  OF  TRUST-FUNDS, 

Benefidary  not  entitied  to  require,  unless  nusoonduct  alleged,  1157 

CONSOLIDATION,  cannot  be  used  to  defeat  an  entaU,       ...  485 

CONSTITUTION  OF  DEBT. 

Contra  hareditatem  Jaeentem  in  order  to  oonfiimatioa  qua  executor- 
creditor,  .......  864 

Constitution  of  debt  against  executors,  ....      1161-4 

CONSTITUTION  OF  WILLS,  SETTLEMENTS,  AND  TRUSTa     See 
Tettamentary  Writing— TrtuL 

CONSTRUCTION  OF  WILLS  AND  SETTLBBiENTS. 

GxNKRAL    Principles    of    Cokbtruction.       See    Charitable   Bequed^ 
Extrineie  Evidence — Implieation — Inlemaiional  Law — Eepugnanctf 
— Reetoration  of  Text— Supplying  Words— Uneertaintjf. 
CoNBTRUOTiON    OF    SPECIAL  WoRUS    AND    CLAUSES.      See    the    Special 
Subjects. 

CONSTRUCTIVE  CONVERSION.    See  Conversion. 

CONSTRUCTIVE  TRUST. 

Definition  of  a  constructive  trust,        .....         1045 


Constructive  trust  in  purchases  of  trust-estate  by  trustees, 

Constructive  trust  in  renewal  of  leases  by  trustees, 

Partnership  equivalent  to  a  trust. 

Rights  of  onerous  assignees  are  not  afieoted,    . 

Renewal  of  leases  by  tutors  and  ^uosi  trustees, 

Trustee  accountable  for  profits,  subject  to  just  a]lowBnoe^ 


1045 
1046-8 
1018 
1049 
1049 
1050 
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CONSTRUCTIVE  TRUST— continued.  paob 

CoDBtractiye  trusts  in  porohases  of  debts  by  trustees,  1050-2 

Poaaesmon  of  title-deeds  as  affected  by  constraotive  trusts,  1052 

Construotive  trusts  upon  policies  of  insurance,             .  .         1053 

Duties  of  liferenter  as  constructive  trustee  for  the  fiar,  1054 
See  LucraHve  Transaetum^Purekaaes  by  Trustees. 

CONSULAR  AGENT,  entitled  to  confirm  as  executor  to  estate  of  foreigner 
dying  in  this  country,       ..... 

CONTINGENT  DESTINATION. 

In  what  cases  a  gift  of  the  intermediate  estate  or  interest  is  implied. 
Vesting  under.    See  Vesting  under  Contingent  Destinaiions. 

CONTRACT. 

Powers  of  trustees  to  enter  into,  ....  1189,  1202 

Liability  of  trustees  in  respect  of  c.      .  1831 

See  Liability  of  Trustees,  ^e. 
Liability  of  trustees  as  members  of  companies,  .  .  .         1343 

Whether  trustees  are  responsible  at  common  law  for  the  c.  of  co- trustees,  1216 
Factor's  pecuniary  obligations  are  not  binding  on  the  trustee  individually, 

unless  he  gives  authority,  ......         1229 

Trustee  bound  to  fulfil  factor's  obligations  ad  factum  prcestandumy  1230 

CONTRACT  OF  MARRIAGE.     See  Marriage-Coniract. 

Exclusion  of  legal  claims  by  means  of.     See  Legitim,  dec. 

CONTRACTION  OF  DEBT,  prohibition  appUcable  to,       . 
See  Prohibitory  Clause. 

CONTRA.CTCJAL  RIGHT  under  marriage  settlement, 
See  Revocation  {Power  to  Revoke). 

CONTRADICTORY  EXPRESSIONS  IN  WILLS.     See  RtpugwMcy. 
CONVERSION  UNDER  AN  UNCOMPLETED  CONTRACT  OF  SALE. 

Effect  of,  in  relation  to  rights  of  heir  and  executor,  206 

CONVERSION,  CONSTRUCTIVE. 

Effeot  or,  UPON  Sucoession  of  the  Benbfioiabt. 

Conversion  of  the  beneficiary  interest  from  heritable  to  moveable,  under 
a  direction  to  trustees  to  sell. 

Sources  of  authority  in  the  law  of  constructive  conversion, 

C.  in  relation  to  estates  and  heritable  securities, 

Urban  subjects,  where  purpose  is  immediate  distribution, 

Analysis  of  cases  where  decision  adverse  to  conversion. 

Case  of  a  discretionary  trust  for  sale,    . 

Lord  Westbury's  criterion  of  conversion, 

Moveable  estate  directed  to  be  invested  in  land  descends  as  heritage, 

In  trusts  for  purchase  of  lands,  purchase-money  follows  the  destination. 

Direction  to  invest  on  heritable  security  does  not  change  the  succession, 
Effect  of,  upon  Sooobssion  of  the  Testator  or  Truster. 

If  the  purpose  faU,  land  directed  to  be  sold  results  to  the  heir-at-law, 

Money  directed  to  be  invested  in  lands  results  to  the  next  of  kin. 

Effect  of  a  direction  to  sell  on  a  destination  to  the  truster's  '*  heirs,"  . 

Distinction  between  the  cases  of  suocession  under  a  trust  and  succession 

by  operation  of  law,  .  ,  .  .  234 
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288 
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210 

241 


OONVEBSION,  OONSTRUGTIVE-eonfmiMxf.  paob 

Direction  to  sell  «id  to  pay  the  prooeeds  to  trustees,  keld  to  operate  in 

fAvonr  of  traster's  next  of  kin,       ..... 
Analogoosoonstmction  where  the  dsstinAtion  is  to  the  heirs  and  assignees 

of  a  benefioiarj,    ....... 

Whether  ondisposed-of  interests  in  heritage  oonstmcttvely  converted 

pass  as  part  of  a  residoe  of  personalty.     See  lUtidue, 

RiOOKVKBSIOH  AMD  ELICTION  TO  TAKI  IN   FORMA  SPICIFICA. 

TIm  act  of  the  trustee  oannot  alter  quality  of  trust-estate  or  snocessiuD, 
Where  trustees  directed  to  purchase  heritable  estate  for  a  minor,  can  he 

elect  to  take  the  succession  in  money  f     . 
Conversion  by  curator  of  lunatic  does  not  affect  succession, 
Conversion  by  an  apparent  heir  not  served, 

Bene6ciary  may  elect  to  take  the  converted  estate  in  its  original  quality, 
Election  by  one  beneficiary  ef  a  class,  .... 

PBOPIBTIS8  or  THI  CONVIBTBD  EbTATB. 

To  what  extent  converted  succession  retains  properties  of  original  estate, 

Converted  heritage  subject  to  claims  of  the  heir  and  to  teroe  and  courtesy,  242 

Converted  personalty  is  subject  to  legitim  and  jus  reUcta,  242 

Legitim,  Ac.  not  exigible  out  of  prooeeds  of  land  directed  to  be  sold,  .  248 
Beneficial  interest  in  proceeds  of  land  directed  to  be  sold  is  transmissible 

by  assignation  or  arrestment,        .....  244 

Beneficial  interest  in  converted  heritage  transmissible  by  testament,   .  244 

Transmission  of  beneficial  interest  in  money  rendered  heritable  dettintUione,  245 

See  Beneficiary  EUate. 

COPYRIGHTS  descend  as  personal  succession,         ....  204 

CORPORATION. 

Capacity  of,  to  take  beneficially,  .840 

Whether  members  of  e.  vote  separately  or  collectively  as  trustees,  984 

Title  of  municipal  c.  to  call  trustees  of  charitable  institutions  to  account,      952 
See  Municipal  Corporaiion— College — Company, 

CORPOREA.L  MOVEABLES  (Heritable  or  Moveable  in  right),     . 
Construction  of  words  descriptive  of ,   . 

SooEtlate. 
Donation  of,  how  proved,  .... 

See  Donation, 

See  Furniture — EjfecU— Moveables — Goods, 

CO-TRUSTEES,  liabiUty  for.     See  lAabilUy  of  Trustees, 

COUNSEL — Trustees  entitled  to  the  expeuse  of  taking  the  advice  of, 

COURTESY. 

Nature  of  the  right  and  reason  of  existence,     ....  95 

Only  due  to  the  failure  of  an  heir,        .....  95 

From  what  subjects  r.  is  due,  .*....  96 

From  what  subjecto  it  is  not  due,         .            .            -           .            .  96 

Vesting  of  courtesy,     .......  96 

Rights  incident  to  the  possession  of  courtesy,  ....  97 

Converted  heritable  estete  continues  subject  to,           .            .            .  242 
Satisfaction  of ,  by  special  provision,                  .            .                        .147 
QoeSleetion, 


194 
848 

480 
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OREDITORS,  RIGHTS  OF.  paob 

(7.  entitled  to  try  the  validity  of  purchase  by  trustee, .  998 

Whether  e.  can  compel  exercise  of  power  of  disposal  or  appointment, .  1098 
How  the  tmst-estate  may  be  affected  by  diligence  at  the  instance  of  the 

c.  of  the  truster,  trust-estate,  and  beneficiary  respectively,  850 

Rational  postnuptial  provisions  to  wives  effectual  in  competition  with  c.  667 

Construction  of  a  legacy  to  c.    .  578 
See  Administration  arid  Payment  of  Debl$,  Trust  for. 

CREDITOR,  HBRITABLE. 

Duties  of  heritable  e»  ezerdsing  powers  of  sale,  974 

See  Security,  Heritable. 

Sale  at  the  instance  of  c.  under  powers,  how  to  be  carried  through,  976 

Purchasers  from  heritable  c.  discharged  by  consigning  the  price,          .  987 

Purchaser  from  heritable  e.  liable  for  surplus  if  he  pay  to  exposer,  988 

CROWN. 

Right  of,  in  intestacy,  .  .  .80,  122 

Private  estate  of,  may  be  held  through  trustees,  .  261,  838 

May  be  constituted  a  trustee,  ......  880 

In  what  circumstances  the  Crown  may  lay  claim  to  a  resulting  interest,  1032 
See  Intestate  Sweession— Resulting  Trust. 

CUMULATIVE  AND  SUBSTITUTIONARY  LEGACIES. 

Identity  of  the  English  and  Scottish  rules  of  interpretation,    .  722 

Legacies  given  to  same  person  by  different  instruments  presumed  c.    .  724 

Rales  laid  down  by  English  authorities,           ...             *  724 

LeGAGIXS  OONTAIKED  IK  DIFFRBKNT  ImBTBUMKNTS. 

Legacies  not  e.  unless  both  instruments  intended  to  be  operative,  .  724 
Presumption  for  revocation  where  both  are  total  settlements,  .  471,  725 
Legacies  of  the  same  amount  contained  in  different  writings  not  presumed 

to  be  substitutionary,        ......  725 

Where  the  legacies  are  different  in  amount,  they  are  held  to  be  c.  726 

Rule  in  the  case  of  donations  and  assignations  mortis  causa,  .  726 
Where  testator  declares  certain  legacies  to  be  r. ,  and  is  silent  as  to  others,  727 

Case  where  certain  legacies  only  are  declared  to  be  substitutionary,  .  727 
Rule  of  construction  derived  from  expressions  in  other  legacies,  how  far 

reliable,     ........  727 

Where  testator  uses  ambiguous  language  in  reference  to  duplication,  .  728 

Where  legacies  are  given  upon  different  motives,  728 

Inference  deducible  from  similarity  of  motives,                                    .  729 

Presumption  against  duplication  when  testator  is  revising  his  settlements,  780 

When  the  two  instruments  are  substantially  identical,                         .  730 

When  second  deed  caused  by  altered  circumstances  of  legatee,  731 

Rule  that  the  last  of  two  total  settlements  only  effectual,                    .  731 

Inference  from  general  similarity  of  the  instruments,  .                         .  781 
Alteration  of  destination  in  consequence  of  altered  circumstances  of  legatee,  732 
Leoacibs  contained  in  the  same  Instrument — Spbcifio  Legacies. 
Presumption  is  against  duplication  where  the  same  legacy  is  repeated  in 

the  same  instrument,         ......  732 

Where  the  two  legacies  are  not  ^usdem  generis,                                 .  738 
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CUMULATIVE  AND  SUBSTITUTIONARY  LEGACIES -eojiltntMNi.  paob 

Specific  legacy  of  Hkine  sabject  to  nine  penon  neoeMarily  a  repetition.         734 

AdmiMibility  of  eztrineie  evidence  to  explain  testator**  intention,  734 

Whether  second  legacy  is  subject  to  conditions  and  destination  of  the  first,  786 

See  Extrinne  Evidence, 

CURATOR. 

Parent  may  appoint  by,  in  liege  pouttie,  ....  974 

Cannot  acquire  lease  of  his  ward's  estate,         ....         1049 

See  ConttrueUve  Trutl. 
Tns^/ee  not  bound  to  accept  offioe  of  ,  .  1113 

See  Aceepianee, 
ResponaiUlity  of  trostee  accepting  the  oflBoe  of  0.         .  1121 

See  Minor — Intone  Perwon, 

CUSTODY  OF  TRUSTESTATE.    See  Management. 
CYPRES,  OR  APPROXIMATION.     See  OuwiiabU  Bequeat, 


DAMAGES. 

Measure  of,  exigible  from  trustee  for  loss  from  improper  investment,  .  1177 

From  illegal  purchase  of  trust-estate,   .....  1002 

DATE. 

In  relation  to  the  opacity  of  granter  of  a  will  or  trust,  268 

Presumption  as  to  (/.  of  holograph  additions  to  settiements,  288 

"  DAUGHTER." 

Referential  construction  of,      .  465 

In  what  oases  construed  as  synonymous  with  heir-female,  466 

DBAD*S  PART.     See  InteaUUe  Sueee$non^Exeeutrif. 

DEAF-MUTE. 

Capacity  of,  to  execute  a  will,              .....  261 

DEATH.     See  Opening  of  the  Sueeet$ion, 

Death  withodt  Issue — words  importing,  whether  referable  to  death  without 

having  or  without  leaving  children,  .....  706 

DEATHBED— Law  ol 

Repealed  by  Statute,   .......  170 

Statutory  ex^tension  of  this  lead  to  appointment  of  tutors,  171 
How  THE  Ikcapacitt  bksulting  from  Deathbed  abisbs. 

Theory  of  the  common  law  as  to  incapacity  resulting  from,  172 

Proof  of  mortal  disease  in  cases  of  deathbed,    ....  172 

Exception  where  death  results  from  accident  or  supervening  disease,  .  173 

Plea  of  deathbed  not  limited  to  cases  of  acute  disease,  173 

Convalescence  presumed  from  survivanoe  for  sixty  days,  174 
Computation  of  time  in  relation  to  deathbed,  .                                     .174 
Evidence  in  relation  to  the  date  of  execution,  .                        .            .175 

Whether  d.  presumed  in  the  case  of  holograph  writings,  175 

Attendance  at  kirk  or  market  in  proof  of  convalescence,  176 

Attendance  either  at  kirk  or  at  market  held  to  satisfy  the  Statute,  177 

Attendance  must  be  "  without  supportation  or  straining  of  nature,"    .  177 

Attendance  must  be  in  view  of  the  public,        ....  178 

What  held  to  constitute  attendance  at  market,  178 
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DEATHBED— Law  oi—continued,  paob 

Drrds  liable  to  ohallhsnob  bz  oapite  lboti. 

Testamentary  dispositioiis  prejudicial  to  the  heir,  179 

Deedi  of  provifdon  in  favour  of  widows  and  younger  children,             .  179 

Deeds  indirectly  affecting  the  heritable  succession,  180 

Heir's  right  of  challenge  conditional  on  refunding  the  consideration,  .  181 

Whether  heir  bound  to  prove  unfairness  in  the  transaction,  181 

Security  transaction,  heir's  remedy  against  the  executors,  181 

Leases,  how  far  reducible  ex  capite  Ucti,          ....  182 

Discharges  of  heritable  securities  not  reducible,  182 

TiTLB  TO  ohallbnob  Dbbos  exbcctbd  ok  Dbathbbd. 

TiUe  of  the  heir-at-law,  .182 

Title  of  the  heir  of  provision,    ......  183 

Reduction  ear  eapUe  lecti,  whether  competent  to  a  disponee,  184 

Title  of  an  apparent  heir,         ......  184 

Heir's  right  adjudgable  by  creditors,  .185 

Ratification  by  the  heir  ;  whether  effectual  in  a  question  with  creditors,  185 

Bzolubiok  of  tub  Heir's  Title  and  Efkbci  of  Revocation. 

Privilege  of  reduction  could  not  be  renounced  in  the  ancestor's  lifetime,  186 

Deeds  executed  under  powers  of  disposal  not  reducible  ex  capite  leelt,  187 

Deeds  of  revocation  not  reducible :  effect  of  this  rule,             .  187 

Effect  of  revocation  combined  with  new  settlement,     .  188 
Effect  of  trust  for  purposes  undeclared,            .                                      .189 

Effect  of  reserved  power  to  revoke,  coupled  with  destination-over,      .  190 

Effact  of  revocation  conditional  on  new  settlement  proving  effectual,  .  190 

Effect  of  new  settlement  where  previous  settlement  not  revoked,  191 

Cancellation  equivalent  to  express  revocation  iu  relation  to  d,  192 
Cancellation  of  an  undelivered  deed  of  revocation  revives  previously 

executed  settlement,  .  .  .  .192 

DEBT.  CONTRACTION  OF— Prohibition  applicable  to,  .  514 

See  Prohibitory  Claitae. 

DEBTS — Trust  for  payment  of.     S<;e  Adminittration  and  Payment  of  Debts. 

Purchase  of,  by  trustees,  raises  a  constructive  trust,    .  1050 

How  far  legitim  is  affected  by.             .....  126 

Liability  for  entailer's,  .  .551 

See  ffeir  of  Entail, 

Liability  of  the  real  and  personal  estates  for,  ....  1805 

See  Liability, 


DEBTS,  PAYMENT  OF,  by  Executors, 

Power  to  sell  for  payment  of  d,  implied  in  trust  settlements. 

At  what  period  trustees  are  bound  to  pay, 

Trust  may  be  reduced  in  case  of  truster's  insolvency,  . 

Pari  paasi  ranking  of  unsecured  debts. 

Maintenance  of  truster's  family  a  debt  affecting  his  estate. 

Rule  as  to  abatements  in  settling  with  debtors  on  trust-estate. 

After  six  months,  estate  being  solvent,  trustee-executor  may  pay  primia 

venieniibui,  .  .  .  .  .  .  .         1163 

Payment  of  legacies  postponed  to  debts,  ....     1164-5 


1180,  1186 
1161 
1162 
1162 

.  1162-8 
1163 
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DEBTS,  PAYMENT  OF,  by  Exeouton— oonimiiaf .  pagb 

Debts  to  be  oonstitated  if  required,  .....  1168 
Ri^t  of  trastee^zecutor  to  iiutitate  a  moltiplepoiiiduig  Mid  ezonemtioii,  1164 
After  providing  for  known  debts,  trastee-ezecntor  mfty  ezecate  the  trusts 

of  the  will,  .......        1 164 

Payments  to  legatees  held  in  bonaJUte  if  (1)  ezecator  ignorant  of  debts,     1166 

or  (2)  if  ezeoator  has  induced  belief  that  he  absndoned  his  claim,         1165 
Ezecator's  right  of  retentioii,  ......        1168 

Whether  dirsotion  to  pay  ezoners  sabject  on  iHuch  debt  seoored.     See 

lAabHUy  of  the  Real  and  Penonal  E$tate9. 
LiABiUTT  or  Tbcstbb  and  Ezboutob  fob. 

Qronnds  on  which  trustee  may  be  liable  for  the  tmster's  debts  and 

oontraets,  1887 

Liability  of  trustees  for  distribnting  estate  before  providing  for  payment 

of  debts, 1210 

How  far  execators  incur  liability  by  paying  primo  venienU,  1165 

See  Adminia^ration  and  Paym€nt  of  DebU. 

DEBTS,  SATISFACTION  OF,  by  Legacies  and  Provision.    See  Satufaction, 

DECLARATION  OF  TRUST.    See  Proof  of  Trutt-Ex  facie  AUoUUe  TitU. 

DECLARATORY  ADJUDICATION. 

Completion  of  title  by,  to  interest  under  a  lapsed  trust,  1264 

A  mode  of  completing  a  title  to  a  moveable  interest  in  heritable  estate,  1264 

A  mode  of  completing  a  title  to  property  destined  to  children  naackwri,  1266 

DEDUCTION  FROM  LEGACIES.    See  Legacy -AhaUm^mi, 

DEFEASANCE,  VESTING  SUBJECT  TO 818 

DEFECTIVE  EXPRESSION  IN  WILL  restored   by  oonstniotion,     .  859 

8ee  Suppljfing  Word*, 

DELETION  IN  WILL— Whether  words  deleted  may  be  read  to  complete 

the  sense,  .......  285-6,  919 

DELIBERATION -Heir's  right  of, 101 

DELEGATION  OF  TRUST,  inadmissible  in  general,        ...  906 

DELIVERY  OF  SETTLEMENT. 

D.  to  trustees  for  behoof  of  children,  bars  revocation,  415-17 

Whether  grantor's  interest  in  a^oquirtnda  can  be  excluded  by,  418 

Constructive  delivery  of  settlements,   .  .419 

In  settlements  for  behoof  of  grantor's  &mily,  .  .419 

In  mutual  settlements,  ......  428 

Deeds  in  the  custody  of  a  trustee  or  agent,  whether  held  to  be  delivered,     420 
See  Revocation  {Power  to  Revoke), 

DELIVERY  OF  MOVEABLES.    See  Tradition. 

DEMONSTRATIVE  LEGACY, 572 

See  Legaey, 

DENUDING  OF  TRUSTEE.    See  Bent^ficiary  BttaU. 

DEPOSIT— Simple  trust  equivalent  to,         .....  827 

DEPOSIT-RECEIPT—  Whether  legacy  can  be  constituted  by.    See  Donation. 
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"  DESOENDANTS  "—  ConBtraction  of  the  term  aa  synonymous  with  issae,  770 

DESOENT. 

Of  a  beneficiary  interest,  848 

How  traced  in  moveable  saooession,    .....  117 

in  heritable  saocesaoni     .....  78 

in  destinationB.    See  Convertion. 

DESIGN ATIO  PERSONARUM  (Beqneets  to  heiis,  next  of  kin,  exeontors,  fto.). 

OOKBTBUCTIOH  OJ  TeBMB  lUFOBTDTa  A  DiSIGKATIO  PbBSONABUM. 

**  Heir,"  the  person  entitled  by  operation  of  law  to  succeed  to  the  subject 

of  disposition,       .  .767 

Destination  to  heirs  operative  as  a  conditional  institution,                  .  7  58 
*'  Heir  "  not  flexible  in  relation  to  the  person,  and  does  not  denote  heir 

under  a  previously  executed  disposition,   ....  758 

Distributive  construction  of  the  term  heir  in  settlements  of  mixed  heri- 
table and  moveable  succession,      .....  759 

Result  of  the  authorities  on  destinations  to  the  heirs  of  A.      .  760 

Case  where  testator  is  the  institute's  heir,        ....  760 

Widow  does  not  take  as  an  heir  in  mchHibya, .  «         .  760 

"  Heir,"  in  what  cases  subject  to  a  flexible  construction,  762 

Effect  of  destination-over  to  heirs-general  at  the  end  of  a  destination,  768 

Crown  not  comprehended  in  a  destination  to  heirs-general,  763 
Destination  to  heirs  of  a  legatee  does  not  render  his  right  oontingent,  or 

suspend  the  vesting  of  the  legacy,             ....  768 

"  Successors  "  identified  in  construction  with  heirs,     .  764 

"  Assignees,"  construction  of,  in  destinations,  764 
*'  Next  of  kin*'  in  destinations  of  moveable  or  mixed  succession  does  not 

include  persons  taking  under  the  Statute,  765 
"  Next  of  kin,"  used  in  an  heritable  destination,  whether  applicable  to 

eldest  member,      .......  765 

*'  Personal  representative,"  when  used  in  a  destination,  confined  to  those 

who  represent  ancestor  by  a  beneficial  title,                      .            .  766 
''  Executors  "  means  the  executors-nominate  taking  for  the  purposes  of 

the  will,  or  executors-dative,        .....  767 

"  Heirs  and  executors  '*  equivalent  to  heirs  in  mchUibui^  767 

*'  Heirs  and  children,"  how  construed  in  marriage-contracts,  .  768 

in  dispositions  of  heritable  estate,  768 
"Ohildren,"  "issue,"  not  subject  to  flexible  construction  except  when 

used  in  coiyunction  with  *'  heirs,"             ....  769 

"  Issue  "  comprehends  descendants  of  every  degree,    .  770 

"  Descendants  "  synonymous  with  "  issue,"    ....  770 

"  Family,"  *' house,"  equivalent  in  meaning  to  children  or  issue,  771 
"Relations"  means  heirs  in  mobUibu9^  unless  a  different  meaning  is 

given  by  the  context,        ......  771 

Gonstmotion,  how  affected  by  a  power  of  distribution  annexed  to  gift 

in  favour  of  "  heirs  "  or  <<  Ielationi^"  .772 

Power  of  distribution  among  relations  may  be  exerdsed  so  as  to  include 

maternal  reLatiooi,  773 
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DESIGN ATIO  PERSON  ARUM— wfUiiMud.  paob 

ASCXBTAIKICIHT  OP  TBI  ObJWTTB  WITH  BBPKBIVCB  TO  TlXI,  AND  ChAVOB 
OF  DOUOILB  AHD  MODB  OF  DlVIglOV. 

Qneitioii  staled  with  referanoe  to  cfauiget  depending  on  the  element  of 

time,         ........  774 

Bequest  to  testator's  ezecaton  vesting  at  death,  774 

Bequest  to  testator's  ezecators  where  vesting  postponed,  774 

Testator's  next  of  kin  to  be  ascertained  as  at  the  date  of  his  death,  .  775 
Analysis  of  oases :  "  To  the  execators  of  A."  where  A.  predeceases  the 

vCaMraOir,       •  t  •  •  lit 

"To  the  execnton  of  A«"  where  A.  survives  the  testator,  677 

Designative  gift  to  the  heirs  of  a  person  named  ;  heritable  estate,  778 
Oonstmction  of  designative  bequest  to  heirs,  how  affected  by  changes  in 

the  law  of  intestate  succession,  .....  778 
Such  bequesta  held  to  contain  tacit  reference  to  laws  in  force  at  date  of 

opening  of  the  snooemion,  .....  779 

Construction  of  designative  beqnests,  how  aflected  by  change  of  the 

testator's  domicile,  ......  779 

Mode  of  division  of  bequest  to  a  class,  ....  780 

In  what  cases  issue  take  per  capita,  and  in  what  cases  per  ttirpet,  780 
Issue  called  to  the  succession  after  or  in  substitution  to  parents  take  per 

tHrpeii      ........  781 

Principle  of  distributive  construction  in  gifts  of  mixed  estate, .  781 

DESIGNATION. 

Erroneous  or  imperfect,  explained  by  extrinsic  evidence,  879 

DESTINATIONS  IN  BONDS,  TITLE-DEEDS,  AND  SECITRITIES. 

Testamentary  effect  of  gift  or  destination  in  title  to  heritable  estate,  .  293 

Extension  to  esse  where  title  to  stock  or  moveables  is  taken  in  name  of  a 

legatee  or  donee,  .......  294 

Purchaser's  power  to  revoke  the  destination,   ....  295 

DESTINATION  IN  TRUST  SETTLEMENTS.      See  Conditional  InUUu- 
Hon — l^irvitforghip'-Children —  Vetting — ffein — ExeetUort — /««««,  d:c. 

DESTINATION-OVER,  effect  on  vesting,  ....  802 

See  Vetting  under  Contingent  Dettinationt, 
As  referring  to  death  without  having  or  without  leaving  issue,  706 

DESTINATIONS,  HERITABLE.  THEIR  CONSTRUCTION. 
Tbohnioal  Meaning  or  Wobds  dkbcbifuvb  of  Heir& 

How  a  settlement  with  substitutions  is  constituted,     .  438 

General  and  special  settlements — deed  of  nomination  of  heira,  438 

Substitutions,  either  nominal  or  to  heirs  of  person  nominated,  .  439 

Destinations  of  heritable  estate  imply  conditional  institution  and  also 

substitution,  .......  439 

Form  and  effect  of  words  of  substitution, — <*  and,"  **  whom  failing,"  440 

Destination  distinguished  from  a  designative  gift  to  heirs,  441 
Heritable  d,  must  consist  of  a  selection  of  a  class  of  heirs  from  the  legal 

order  of  succeanon,  ......  441 

"  Heir,"  how  construed  when  used  referentially  in  dL  .  442 

D,  to  heirs-general  on  failure  of  specified  line,  effectual  until  altered,  442 
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DESTINATIONS,  HERITABLE,  THEIR  CONSTRUCTION— eon^.  paob 

Whether  operative  in  favonr  of  heir  of  line  or  heir  of  conquest,  .  448 

Heir  of  line,  meaning  of,  in  a  destination,  .444 

Heirs  of  the  body,        .......  444 

Heirs  of  a  marriage  betwixt  specified  persons*  444 

Heir-male  general  of  provision,  ...  445 

Heir-female  general  of  provision,  .....  445 

Eldest  daughter  or  heir-female,  .446 

Heir-male  (or  female)  of  the  body,        .....  447 

Distributive  destinations,  how  construed,        ....       447-9 

Distinction  between  '*  and  "  and  "  whom  failing  "  in  distributive  d,     .  449 

**Son,"  "daughter,"  when  construed  as  referential  words  signifying 

heir,  ........  449 

Effect  of  the  rule  that  under  d.  to  heirs  of  the  body  the  descent  must 

be  traced  from  the  person  designated,  .  .  451 

Effect  where  the  same  individual  is  called  as  heir  of  provision  under 

distinct  branches  of  the  d.  .....  452 

WoBDS  OF  Destination  contbolled  bt  the  Context. 

Words  of  d,  construed  according  to  their  technical  meaning  when  con- 
sistently used,       .......  458 

Words  of  d.  not  controlled  by  the  narrative  or  by  collateral  writings,  453 

Extrinsic  evidence  of  intention  not  admissible  for  oontroUing  words  of  d.     455 
**  HeirB  and  assignees"  not  a  flexible  expression,  but  d,  may  be  sub- 
jected to  a  condition,         .  .  .456 
Dispositive  clause  gives  the  general  meaning,  but  may  be  explained  by 

other  clauses,        .......  457 

Substitution  necessary  to  complete  d.  may  be  supplied  from  procuratory,     458 
Context,  in  what  sense  available  fur  purposes  of  construction,  459 

Limitation  to  heirs  **  of  the  body  "  by  implication  ;  distinction  between 

d,  to  heirs-general  and  those  to  heirs  male  or  female,  459 

D.  to  A  and  his  heirs-general  not  confined  by  implication  to  heirs  of 
the  body,  ........ 

Effect  of  subsequent  limitations  conditioned  to  take  effect  upon  the 

death  of  A.  without  issue,  .....  460 

**  Heir-male  "  when  construed  as  hnr-male  of  the  bodpf  462 

Effect  of  general  referential  words ;  clauses  prohibiting  division  amongst 

heirs-portioners,    .......  464 

"Eldest,"  "  second,"  &a,  when  used  referentially,  relate  to  priority  in 

the  d        .  .  465,  1072 

"  Son,"  *'  daughter,"  &c.,  how  far  flexible  as  to  meaning,      .  465 

"Daughter"  construed  as  heir-female,  when  used  in  conjunction  with 

that  term,  .......  466 

"Daughter,"  how  construed  in  clauses  applicable  to  the  succession  of 

heirs-portioners,    .......  466 

"Son,"    "daughter,"  &c.,  when   used   designatively,    receive  their 

natural  meaning,  ..'....  467 

Words  of  d,  in  accessory  conveyances  interpreted  in  conformity  to  d,  of 

the  principal  subject,        ......  467 

Oonstmotion  of  powers  to  nominate  heirs,        ....  468 
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DESTINATIONS,  HERITABLE,  THEI R  CONSTRUCTION-  wiUd.  paom 

What  Fouf  or  DBrarATiov  will  supfobi  am  Emtail,  485 

See^ntetZ. 
PionoTiD  DnriNATioH,  ......         628 

See  Protected  DettinalUm, 
Hbib-Subbtitutb,  whxthsb  takivo  as  Dibfovbb  OB  AB  Hkib  or  Pbo- 

▼niOB,        ........         408 

How  A  SVBSTITOnOB  MAT  BB  BVAOUATBD,  ....  472 

See  SvacwUi(m, 

DESTRUCmON  OF  WILIi,  with  intention  of  revoking  it,  .  .        It)9 

See  Revocation  by  CfaneeUaium. 

DEVOLUTION— Ckoaei  ol 

ClMuee  of  if.  effecioftl  m  oonditionB  of  gnmt  of  heritable  estate,  556 

CIadmb  of  d.  effeetoal  to  exclude  beir  who  has  not  already  raooeeded,  557 

Heir  entitled  to  elect  between  the  two  estates,  557 

Younger  son  in  general  not  entitled  to  ezdnde  collateral  heirs,  558 
DeTolution  from  person  snooeeding  to  title  and  heirs  of  his  body 

operates  in  faTonr  of  second  son,  .....  558 
Until  derolfing  condition  takes  effect,  heir  has  all  the  powers  of  a 

limited  fiar,           .......  559 

X>.  not  operative  after  the  estate  has  opened  to  creditors,  559 

DEVOLUTION  OF  TRUST. 

Consequence  of  irregnlar  devolution  of  a  trust,  906 

What  constitutes  an  illegal  devolution,  ....  907 

Assumed  trustees  have  not  the  powers  of  executors,    .  908 

DIFFERENCES  AMONGST  TRUSTEES. 

Remedy  for,  by  appointment  of  judicial  factor,  1277 

DILIGENCE  AFFECTING  BENEFICIAL  INTERESTS.     See  Beneficiary 
Ettaie — A  rrestment — A  djwiieaJtion — InkibitAon. 

DILIGENCE  PRESTABI^. 

By  trustees  and  executors,        .....        1168-9,  1205 
By  trustees  for  charities  and  objeeto  of  pubKc  utility,  .  947 

By  executors-creditors,  ......  863 

DIRECTION  TO  SELL.     See  Coiwertion-Sale. 

DISABILITIES  OF  TRUSTEES,  .....  884 

See  Capacity  of  Trustees, 

DISABILITIES  OF  TESTATORS, 261 

See  Capacity  of  Testator  or  Truster, 

DISABILITIES  OF  DISPONEES,  LEGATEES,  AND  BENEFICIARIES. 

Esteto  of  the  Crown,    .......  838 

Whether  alien  can  take  beneficial  interest  in  heritable  estate,  838 

Distinction  in  relation  to  proceeds  of  real  estate  directed  to  be  sold,    .  839 

Trusts  for  mercantile  companies,  .....  889 

Rule  as  to  property  in  trust  for  corporations  and  societies,  840 

Trusto  for  benefit  of  indefinite  class  of  persons,  840 

Bequests  to  instrumentary  witnesses,  ....  841 
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DISCHARGE  OF  PURCHASERS  FROM  TRUSTEES, 

See  Sale. 

DISCHARGE  OF  LEGAL  PROVISIONS.    See  LegU%m—Ju8  BdicUB— 
Terce — Courtesy— Exeeutry, 

DISCHARGE  OF  TRUST. 

Extinction  of  trust  by  discharge  where  granter  retains  the  radical  right, 
See  Radical  Right, 

DISCHARGE  OF  TRUSTEES. 
Ekphbss  Dibohabge. 

Trustee  bound  to  distribute  the  estate  after  fulfilment  of  trust  purposes, 
Trustee  must  take  care  to  protect  contingent  interests, 
Trustee  responsible  for  denuding  in  favour  of  the  proper  party, 
Whether  a  bond  of  indemnity  is  an  efiectual  protection, 
Duty  of  trustees  in  cases  of  uncertainty  as  to  existence  of  legatee, 
Questions  as  to  beneficiary's  authority  to  receive  and  discharge, 
Discharge  by  beneficiaries  having  limited  titles, 
Advice  of  counsel,  whether  a  sufficient  exoneration  of  trustees. 
Trustee  entitled  to  require  an  unconditional  d. 
Receipt  is  a  sufficient  d.  in  the  case  of  a  legacy. 
See  Diitribiiitionn 

JODIOIAL  DiBOHABOE. 

Trustee  entitled  to  judicial  exoneration  when  he  cannot  obtain  full  d» 
Trustee  may  sue  for  exoneration  without  consent  of  the  beneficiaries. 
Exoneration  of  trustees  denuding  in  favour  of  other  trustees, 
Individual  trustee  entitled  to  insist  in  action  of  exoneration,  . 
D.  of  trustees  and  their  heirs  under  the  Trusts  Act,    . 
Imflisd  Dischabgb. 

Implied  </.  by  homologation  of  trustee's  transactions, 

One  creditor  not  bound  by  d.  executed  by  other  creditors. 

Legatee  discharging  a  trustee  does  not  impliedly  discharge  his  claims  in 

a  question  with  competing  legatees,  .... 

Husband  cannot  discharge  his  wife's  claims  where  ^W  mariti  excluded. 
Trustee  cannot  wind  up  without  judidal  authority  in  absence  of  co- 

Iff  uSvOUb,      .•.••••* 

Trustee  entitled  to  be  kept  indemniSf  ..... 

Whether  beneficiary's  consent  to  investment  implies  obligation  to  in- 
demnify trustee,    ....... 

&ee  Exi<menUum. 

DISCLAIMER  OF  TRUST. 

Person  nominated  trustee  not  bound  to  accept  the  office, 
Trustee  who  has  intromitted  cannot  disclaim  responsibility,    . 
Trustee  may  disclaim  or  withdraw  while  res  sunt  vntegrae^ 
Trustee  who  has  not  expressly  disclaimed  may  join  in  the  administration, 
Qtusre,  where  the  destination  is  to  acceptors,  .  .      ■       . 

Trustee  allowing  his  name  to  be  used  without  protest  cannot  disclaim, 
Constructive  acceptance  is  a  question  of  fact  for  proof. 
Judicial  disclaimer  of  the  trosteeehip,  and  its  efifects,  . 
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DI80LAIMSR  OF  TBU8T— AmimiMi.  faob 

Effect  of  diMlaimer  on  the  Utie  to  the  bgal  ertate,  1121 

Non-Aoceptiiig  trustee  nuj  aooept  emplojment  under  the  tmat,  1121 
Non-Aooeptiag  tmstee  may  claim  a  legacy  if  not  given  to  him  in  the 

character  of  a  traitee,       ......  1122-4 

See  AeeepUmoe  of  Qfiee$  qf  TmtUe  and  Bxeeutor, 

DISORBTIONABY  TRUST  OR  POWER. 

Heir  of  surviving  tmstee  not  entitled  to  exercise,  .914 

Whether  discretaonaiy  trust  for  sale  is  psrsonal  to  the  trustee,  978 

Court  may  execute  where  the  purpose  is  of  a  charitable  nature,  923 

Trusts  for  selection  of  objects  of  bequest  from  a  clasB,  387,  351 

TVusts  for  appointment  of  provisions,  .....        1072 
Exercise  of  powers  of  division  by  trustees,       ....        1094 
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Domicile,  proof  of,  for  the  purposes  of  probate  or  confirmation,  876 

Effect  of  change  of,  on  meaning  of  destination  to  heirs  ab  intestato,     .  779 

DONATIO  MORTIS  CAUSA.    Qee  Donation. 

DONATION. 
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Whether  moyeable  estate  may  be  entailed,       ....  305 

What  may  be  the  subject  of  an  entail,              ....  479 

Pro  indiviso  interests  in  land  may  be  entailed,  480 

Personal  right  to  lands  a  sufficient  title  to  execute  an  e .  481 
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Extension  of  jurisdiction  by  Statute  in  relation  to  confirmations. 

Appointment  of  executors-dative  formerly  made  by  edict, 

Form  of  appointment  of  executors-dative  under  Executors  Act, 

Procedure  under  petition,         ...... 

Preference  given  to  executors- nominate  and  universal  disponees  and 
legatees  in  competiiions  fur  office  of  e.       .  .  • 

Next  of  kin  entitled  to  office  of  executor,  failing  executors-nominate, 
Exeoutobs-Creditobs,  &c. 

Gifts  to  widow  and  executors-creditors,  .... 

Gifts  to  procurators-fiscal,  factors,  and  foreign  consuls ;  next  of  kin  may 
be  reponed,  ...••.. 

Judicial  factors  on  trust-estates  entitled  to  the  executry  under  the  Act 
of  Sederunt,  ..••... 

Factors  appointed  under  Pupils  Protection  Act  may  be  decerned  exe- 
cutors by  authority  of  the  Court,  .... 

Appointment  of  executor-creditor,  a  form  of  diligence  against  deceased 
debtor's  estate,      ....... 

Confirmation  unnecessary  where  diligence  begun  in  debtor's  lifetime. 

Confirmation  qua  executor-creditor  where  debt  constituted,  but  diligence 
not  begun,  ..••..• 

What  title  will  exclude  such  diligence,  .... 
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EXBOUTOR— Office  ot^MtUinued,  paok 
Conttitation  of  debt  agaiiiBt  estate  or  representatives  in  order  to  oon- 

firmation  qua  execator-creditor,  .....  864 
How  a  creditor  inay  attach  estate  already  vested  in  an  executor  by 

oonfirmatton,         .......  865 

Preference,  of  the  ancestor's  creditors  to  the  heirs,  865 
Whether  forms  of  the  Act  1695  applicable  to  the  esse  of  a  claim  sgainst 

next  of  kin  who  die  unconfirmed,              ....  866 

Whether  preference  of  ancestro's  creditors  existed  at  common  law,  866 

Diligence  prestable  by  executors-creditors,  ....  866 
Confirmation  of  executors-creditors  only  creates  a  nexus;  competency 

of  successive  confirmations,           .....  867 

EXECUTOIU  AD  01I188A,   &C. 

Appointment  and  confirmation  of  executors  ad  omiaia  vd  male  appreeiaJa,  867 

Con  j  auction  of  creditors  in  such  appointments,  868 
In  what  csMS  an  appointment  may  be  made  of  an  executor  ad  non  execnia,  868 
Grants  of  executry  to  representatives  of  deceased  next  of  kin  under 

4  Geo.  IV.,  cap.  98,           ......  869 

Office  of  e»  a  beneficial  title  at  conmion  law,  ....  1032 

Whether  e.  takee  beneficially  in  preference  to  the  Crown,                     .  1032 

Whether  trustee  may  decline  the  office  of  e.     .            .                         .  1112 

Office  of  e.  vests  in  acceptors  and  snrvivore,    ....  900 

CovnaiiATiON  of  Exioutobs,     ......  870 

See  Cof^rmotton. 
Rights  and  LiABiLinss  of,  in  cx>xPKrrnoN  with  the  Hub.    See  ifetr 
and  Executor t  RtghU  of^Lialfilitie$  of  the  Estates, 

EXECUTOR-CREDITOR.    See  Executor, 

EXECUTORY  TRUST.    See  Diseretionary,  Implied,  Charitable,  and  EntaU 
Trust, 

EXECUTRY.     See  Intestate  Succession  in  MoveabUs-^ollation, 

EXECUTRY— Satisfaction  and  discharge  of. 

Whether  the  right  to  executiy  undisposed  of  can  be  discharged,  142 

DiBcharge  of  right  to  executry  operates  in  favour  of  brothers  and  sisters,  143 

Effect  of  collation  between  heir  and  executors,  .  .  144 

EX  FACIE  ABSOLUTE  TITLE. 
Pboof  of  Tbust  abisino  cndeb. 

Trust  may  be  dedared  by  separate  writing  or  back-bond,  1055 

Reference  to  oath  not  competent  to  contradict  terms  of  a  trust  or  wiU,  1057 

Unless  where  the  trustee  has  also  the  residuary  interest,  1057 
Whether  resulting  interest  of  the  heir  can  be  excluded  by  parole  evidence,  1058 
Distinction  where  his  interest  arises  under  disposition  ex  facie  absolute, 

but  admitted  to  be  in  trust,          .....  1058-9 
Proof  of  trust  or  resulting  interest  where  title  taken  in  name  of  an 

agent  without  the  purchaser's  consent,     ....  1059 

Parole  evidence  not  admissible  where  title  so  taken  with  his  consent,  1060 

In  what  cases  relief  given  by  reduction,           ....  1061 

Partnership  and  security  cases,            .....  1061-8 

Rights  of  a  trustee  under  an  accounting,          ....  1063 
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EX  FACIE  ABSOLUTE  TITLE— conttn««i.  page 
Proof  of  trust  where  ex  f<uiie  absolute  disposition  granted  in  security 

of  debt  or  general  balance,  ....  1058,  1063 

Borrower  on  the  secority  of  ex  fcLcie  absolute  dispoaition  has  a  personal 

light,  which  he  may  enforce  by  payment  of  the  redemption  money,  1068 
Whether  ex  facie  absolute  deed  is  operative  as  security  for  past  as  well 

as  subsequent  advances,    ......  1064 

Proof  of  trusts  of  moveables  constituted  by  a  verbal  declaration,  1065 
Resulting  Intebsstb  undsb  ex  FAas  Absolute  Titles. 

Presumption  against  donation  in  the  law  of  Scotland,  .  1041 

Effect  of  transference  of  property,  or  its  securities,  by  tradition,  1041 

Distinction  between  a  completed  and  an  uncompleted  donation,  1042 

Donation  may  be  constituted  by  deed  inter  vivos  followed  by  delivery,  1042 
Where  deed  is  undelivered,  whether  a  beneficial  interest  will  result  to 

the  heir,    ........  1048 

Donation,  in  what  cases  presumed,  or  inferred  from  circumstances,     .  1048 

Destinations  to  heirs  and  assignees  in  title-deeds  create  no  interests,  .  1044 

Kesulting  interests  under  conveyances  in  fulfilment  of  contract,  1044 

Effect  of  mistake  in  the  destination  of  an  iavestiture  or  obligation,  1044 
See  JtesuUing  Tru$t — Donation — Proof  of  TrueL 

EXHEREDATION. 

Interest  of  heirs  cannot  be  defeated  by  words  of, 

EXHIBITION. 

Trustees  entitled  to  call  for  exhibition  of  truster's  documents,  &c. 
Right  of  hdr  to  exhibition  ad  deliberandum^    .  .  .     . 

EX  OFFICIO  TRUSTEES. 

Validity  of  bequests  to  such  persons  and  their  successors  in  office. 
Whether  ex  officio  trustees  arc  bound  to  act,    . 
See  Charitable  Trusts. 

EXONE  ELATION  OF  TRUSTEES,  JUDICIAL. 

Trustee  entitled  to  demand  e.,  unless  the  beneficiariea  tender  an  un- 
conditional discharge,        ......         1256 

Right  of  the  trustee  to  insist  in  action  of,  independent  of  *'  double 

distress," 1164,  1257 

Trustees  entitled  to  sue  for,  without  concurrence  of  the  beneticiarieB,  .         1257 
Necessary  to  an  effectual  discharge  when  co-trustees  absent  or  dis- 
qualified, ........        1260 

See  Discharge. 

EXPENSES  OF  ADMINISTRATICM^. 
Expenses  of  Administbation  gbneballt. 

Trustee  not  bound  to  perform  routine  duties  in  person,  .  1232 

Whether  trustee  personally  liable  to  agents,  &c.  .         1238 

Agents  presumed  to  rely  primarily  on  the  security  of  the  trust-estate,        1238 
Liability  of  trustee  to  agents  is  a  question  of  fact,      .  .  1233 

Trustee  denuding  while  agent's  claim  is  unsettled  incurs  a  personal 

liability^   ........        1235 

Whether  agent  has  a  claim  against  the  beneficiary  on  exhaustion  of 

the  trust-estate,    .......        1235 
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Agent  employed  on  a  tpeoial  oontract  haf  «  claim  againit  the  oonstttuent,  1235 
Memben  of  oommittees,  pablic  tnuto^  ko,,  liaUe  for  expenaei  which 

they  have  authorised,        ......  1236 

Whether  tmstee  has  a  claim  against  the  beneBdaiy  for  expenses  after 

the  exhaustion  of  the  estate,         .....  1236 

Where  tnist-fonds  lost  without  fault  on  part  of  trostee,  1286 

Where  expense  was  authorised  by  the  beneficiary,  1236 

Trustee  entitled  to  he  indemnified  out  of  the  trust-funds,  1237 

Right  of  retention  of  nominal  trustee  in  security  transactions,  1237 

GreditoiB  in  bankruptcy  exempted  from  liability  for  e.  by  Bankruptcy  Act,  1238 

liability  of  oreditois  under  voluntary  trusts,  ....  1238 

Trustee  not  entitled  to  charge  for  his  professional  seHioss,  1288 

Unless  such  emplo^ent  expressly  authorised,  1288 
Whether  a  trustee  can  claim  remuneration  for  oanying  on  the  truster's 

business,  ....*...  1239 
Appuoation  of  Tbu8T-Fond8  towards  Fabuaiontart  and  Jubioial 

expbmsis. 
Principle  of  the  rule  against  allowing  parliamentary  expenses   as  a 

charge  against  a  trust,      ......  1240 

Promotion  of  a  Bill  is  a  proceeding  beyond  the  limits  of  the  trust,  1240 

Where  opposition  neoeasaiy  for  protection  of  trust,  costs  may  be  a  charge,  1241 

Applications  to  Parliament  at  cost  of  trust  may  be  restrained  by  interdict,  1241 

Distinction  in  relation  to  promoting  and  opposing  such  Bills,  1242 

Trustee  may  require  a  guarantee  from  constituent,  1243 

Not  bound  to  engage  as  an  active  litigant,      ....  1243 

May  avoid  prospective  liability  by  resigning,  1243 
May  protect  the  interests  of  minors  by  an  appointment  of  a  curator  ad 

litem,         ........  1243 

In  Qoebtions  with  Partiks  not  interbbtid  in  maintaining  the  Trust. 

Liability  of  trustee  to  litigants  for  expenses  illustrated,  1244 

Exhaustion  of  trust-estate  not  pleadable  in  answer  to  creditors,  1246 
Personal  deoemiture  for  e.  may  be  pronounced  in  an  action  against 

trustees,    ........  1245 

Liability  of  trustees  in  bankruptcy  for  previous  e.  of  process,  1246 

Loevki  pctniterUuE,  where  trustee  merely  sists  himself  to  make  inquiry,  1246 

Trustees  cannot  sist  themselves  on  condition  of  not  being  liable  for  e.  1246 

Expenses  in  reductions  of  trust-settlemoits,    ....  1247 

Trustees  liable  for  e.  when  they  maintain  a  reducible  deed,  1247 

Expenses  in  reductions  of  trusts  for  charities, ....  1247 

Exceptions  to  these  rules,        ......  1248 

In  Qukstionb  with  Parties  olaiminq  under  tbb  Trust- Deed. 

Trustee  is  entitled  to  the  e.  of  raising  an  action  of  distribution,  1 249 

But  not  if  he  interferes  as  an  active  litigant,  ....  1249 

Trustee  not  entitled  to  e.  if  the  litigation  be  the  result  of  his  own  fault,  1249 

B.  of  resistance  to  a  successful  claim  not  a  charge  sgainst  that  claim,  1250 

Trustee  entitled  to  «.  of  necessary  litigation  in  a  foreign  court,  1250 

Liability  of  legatees  for  e.        .            *            .            .            .            .  1260 

Expenses  of  trustees  in  competitions  between  creditors,  1250 

Expenses  in  competitions  between  beneficiaries,                       .  1251 
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WRITINGS. 
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foreign  law,  .......  875 
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Identification  of  the  subjects  and  objects  of  the  testamentary  disposition,    378 
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Ascertainment  of  persons  answering  to  a  general  detiffnatio  peraonarum,      382 
Grantee  designed  by  pseudonym  or  nickname,  .  .  .  382 

Identification  of  societies  and  corporations  ;  effect  of  misnomer,         .  382 
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Where  the  Wobds  are  insensible  with  befebence  to  Extbinsio 

ClBCUMSTANCES. 

Secondary  meaning  may  be  inferred  from  circumstances,  where  words 

are  otherwise  insensible,    ......  886 

Where  a  real  object  exists  answering  to  the  primary  meaning,  evidence 

of  secondary  meaning  not  admitted,  ....  886 

Secondary  meaning  griven  to  designcUio  personarum  where  there  are  no 

objects  answering  the  description,  ....  387 

Whether  illegitimate  child  would  take  under  a  designation,  if  there  were 

no  lawful  issue,     .......  887 

"  Estate  "  shown  to  apply  to  subject  of  a  power,  .  .  388 

As  TO  Testatob's  Knowledge  of  Facts  mateblal  vo  the  Constbuction. 
Whether  admissible  to  prove  that  testator  did  not  intend  a  specially 

destined  estate  to  pass,      ......  476 

Evidence  of  knowledge  not  generally  admissible  to  invalidate  a  gift, 

but  only  in  relation  to  identification,        ....  388 

Legacy  to  "  my  husband  "  held  void,  where  marriage  invalid,  889 

Knowledge  an  element  in  the  construction  of  matrimonial  contracts,  .  390 

Knowledge  in  case  of  Ugatum  rei  alimct,         ....  390 
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Ik  Contradictiok  to  thb  Pbucmftioh  agaikst  Double  Pbovisioks. 
Disiinction  between  admitting  evidence  in  support  of  duplication  and 

in  opposition  to  it  (oontradictoiy  of  the  will),        .  .  .  891 

Proof  that  legacy  intended  to  be  in  satisfaction  of  a  debt,  892 

Nature  of  the  evidence  admissible  in  relation  to  doable  legadee,  S92 

WbKRB   TBS  WOBDfl    OF   THE  WiLL  ABB  AFPUOABLB    IKDIFFEBEHTLT  TO 
MOBB  TUAH  ORB  PBBBON  OB  TbIBO. 

In  sDch  CMes  evidence  of  testator's  dedaratioDs  admitted  to  remove  the 

ambiguity^  .......  892 

Import  of  the  authorities  on  the  admissibility  of  evidence  of  testa- 
mentary intention,  ....  893 

Cases  distingniahed  of  words  applicable  to  two  persons  or  things,  and 

words  ini^iplicsble  to  any  person  or  thing,  894 

Latent  ambiguity,  whether  arising  on  a  general  conveyance  by  pro- 
prietor possessing  on  an  imperfect  entail,  477 

Extrinsic  evidence  of  intention  not  admissible  for  the  puipoee  of  inter- 
preting a  destination  to  "  heirs/' .....  896 

Incompetent  in  general  to  prove  intention  by  drafts,  instructions,  or 

other  evidence  extrinsic  to  the  will,         ....  896 

EvIDBBOB  to  BTABLIBH  TlSTAllBBTABT  ChaBACTBB  OF  TBB  IbBTRUMBNT,        899 

EvmBVOB  AS  TO  Adbxftior,       ......  400 

FACILITT^Deeds  impetrmted  from  facile  persons,  remarks  on,  264 

See  Capacity  ofTttUUor, 

FACTOR. 

Trustee  entitled  to  appoint,  without  spedal  authority  1188 

When  appointed  by  truster,  whether  trustee  may  supersede,   .  1188 

Trust  for  sale  may  be  exercised  through  the  intervention  of/.  975 

Rate  of  interest  chargeable  against/,  retaining  money  in  his  hands,  .    1212-15 
Rbbfonsibilitt  OF  TbcstkBs  for  Factors.    See  Liability  tf  Trttsteet— 
Judicial  Factor. 

FACTORY.    See  MandaU, 

FACULTY.     See  AppoiiUmiefU^ Power, 

FALSA  DEMONSTRATION 886 

See  (Hoect^EstaU. 

*  *  FAM ILY  "—  Construed  as  issue,  or  children,         ....  771 

FEE  AND  LIFERENT. 

CoBSTBuonoN  OF  Dbbtinatiobb. 

Conjunct  deatinationa  to  strangers,  construction  of,     .  606 
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Conjunct  destinations  to  spouses  and  to  children. 
Liferent  with  destination  to  children  nomtnottui, 
"Conjunct  fee  and  liferent,"   .... 
Conjunct  liferent  with  destination  to  children  nomtere. 
Restriction  to  liferent  use  allenarly,  construction  of,   . 
"  Conjunct  fee  "  not  susceptible  of  construction, 
Extension  of  principle  of  fiduciary  fee  to  money  provisions, 
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FEE  AND  LIFERENT— eontifiti«2.  paob 

Effect  of  omission  to  infeft  children  as  fianr,    ....  611 

Continuing  trust  equivalent  to  words  of  express  restriction,  611 
SecuB  in  the  case  of  a  trust  for  immediAte  payment,     .  612 
Construction  of  legacy  to  parent  in  I.  and  children  in  fee,  612 
Implied  trusts  for  preservation  of  life  interests,  618 
Completion  of  fiar's  title  under  destination  to  children  ncLScitttri,        .  1266 
Whether  a  legacy  results  where  a  liferent  right  is  given  without  dis- 
posing of  the  fee,  .......  826 

Effect  of  the  interposition  of  a  liferent  in  postponing  the  vesting  of 
legacies.     See  Vetting  under  Truti$. 
POWSBS  OF  A  LiFERBHTKB.    See  LiferenUr— Alimentary  TVust. 

FEU,  Power  to  Grant — Power  to  feu  mortified  lands  may  be  exercised  by 

trustees  without  the  interposition  of  the  Court,    .  944 

FEU-CONTRACT—Liability  of  trustees  upon  feu-contracts,  1888 

FIDUCIA  RY  FEE.    See  Fee  and  Liferent. 

FIBE— Whether  trustee  liable  for  loss  by,     ....  1156,1209 

FOREIGN  LAW— Ascertainment  of,  .....  59 

See  LUemational  Law. 

FOREIGN  WILL. 

Must  be  accompanied  by  a  translation  when  confirmation  sought,  877 

Practice,  where  already  proved  in  the  foreign  jurisdiction,  872-8 

See  International  Law — Domicile. 

FORUM  CONVENIENS, 65 

See  International  Law. 

FRAUD — Doctrine  of,  in  relation  to  l^tim,  .181 

Parole  evidence  of  trust  admissible  wherever  the  relation  of  trustee  has 

resulted  from  the  fraud  of  the  party  sustaining  it,  .  1064 

Purchaser  from  trustee  conniving  at  fraudulent  misapplication  of  pricey 

liable  in  repetition,  .....  986,  1001 

Responsibility  to  constituents  for  fraud  and  negligence,  1210 

Rate  of  interest  chargeable  against  trustees  guilty  of  fraudulent  miii; 

application  of  monies,       ......        1215 

Trustees  not  jointly  responsible  for,     .  .1219 

Fraud  on  a  power.     See  Appmntm/cnt. 

"FREE  MONEY,"  .842 

"FRIENDS"— Construction  of  the  term  in  bequests,  ...  772 

FUGITATION— Disabilities  resulting  from,  269,  884 

«  FURNITURE." 

What  is  comprehended  under  a  bequest  of,      .  844 

Destination  of,  under  marriage-contract,  ....  666 


GENERAL  WORDS,  whether  adequate  to  carry  heritable  estate. 
Testamentary  gifts  of  heritable  estate  under  Titles  Act,  1868, 
State  of  the  law  prior  to  passing  of  the  Titles  Act, 
Summary  of  the  enactments,   .  .  .  .  . 

Different  modes  of  referring  to  lands  in  a  will. 
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GENERAIi  WORDS,  whether  adeqmte  to  ceiij  hentaUe  ertite— «mlHi«ai.       paob 
GoDfltraoiioii  of  the  words  **  property/'  **  efiects,**  Ac.  .  .338 

Ennmeratioii  of  moTeaUee  followed  by  general  words,  834 

DecisioDS  «B  to  general  words  under  the  common  Uw  mlee,    .  885 

GENERAL  AND  PARTICULAR  WORDS— Rules  of  constraction  appli- 
cable to,  in  testamentary  conveyances,     ....  889 
See  Ateltf. 

GENERAL  POWER— Liferent^  with  general  power  of  diBpoesl,  whether 

equivalent  to  a  fee^  ......        1088 

GENERAL  SERVICE.    See  Service. 

GENERAL  SETTLEMENT— General  settlement  carries  property  subject  to 

a  power  of  disposal  by  will,  .....        1096 

See  AppainimenL 
Evacuation  of  special  destination  by,   .  474 

See  Evaeuatiatu 

OESTIO  PRO  HjBREDB,     See  Pa$nve  Sepreaentatum, 

GIFT  BY  IMPLICATION.    See  Implieatum. 

GOODS  IN  COMMUNION— Suooeasion  to  wife's  share  of,  at  ocnnmon  law,         118 

"  GOODS,  GEAR,"  Ac 841 

GOVERNING  BODY.    See  CharitabU  Trutt. 

GRANDCHILDREN. 

Whether  comprehended  in  a  bequest  to  children,  698 

Extension  of  the  conditio  n  rine  liberis  to,       .  .  718 

In  what  cases  a  power  of  providing  younger  children  may  be  exercised 

in  favour  of,  ......  .         1076 

See  Children— Provinom  to  Younger  Children. 

GUARDIAN  AND  WARD. 

Construction  of  powers  of  guardianship  conferred  upon  trustees  by 

parents  and  by  trusters,    ......      1192-4 

Whether  party  may  appoint  a  guardian  to  himself  ia  contemplation  of 

supervening  incapacity,     ......        1194 

Whether  indemnity  under  Trustee  Act  applies  to  trustees  acting  as 

tutors  and  curators,  ......        1221 

See  Tutor— Curator— Minor, 

HEIRS — Construction  of  terms  descriptive  of,  in  heritable  destinations,  441 

See  Dettinationa  to  Heirs  ofProvinofL 

'*  HEIRS  " — Construction  of,  in  designative  destinations,  .  758 
*'  Heir,"   the  person  entitled  by  operation  of  law  to  succeed  to  the 

subject  of  disposition,        ......  758 

Destination  to  "  heirs  "  operates  as  a  conditional  institution,  .  759 
**  Heir  "  not  flexible  in  relation  to  the  person,  and  does  not  denote  heir 

under  a  previously  executed  disposition,  ....  758 

'*  Heir  "  ia  interpreted  secundum  suhjeetam  materiam^  759 
Construction   of   "heirs"   in  relation  to  quality  of  estate,   whether 

affected  by  a  direction  to  sell,        .....  231 

"  Heirs  and  assignees  "  not  a  flexible  expression,  456 

Crown  not  held  to  be  oomprehended  in  a  destination  to  heirs-general,  1010 
See  Dengnatio  Personarum, 
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HEIB- APPARENT.    See  Appareney.  paob 

HEIR-AT-LAW.    See  Intestate  Suceetsion  in  Heritage, 

"HEIR  OF  THE  BODY  "—Meaning  of , 444 

Destination  to,  raiaed  by  implication,  .....  462 

«  HEIRS  AND  CHILDREN." 

How  constnied  in  Bettlements  or  dispoeitions  of  heritable  estate,  768 

-    *'  ChUdren,"  "  issne,"  not  subject  to  a  flexible  construction  except  in 

conjunction  with  *'  heirs,*'  .....  692 

HEIR  OF  CONQUEST.    See  Intestate  Succession, 

HEIR  OF  ENTAIL— His  estate  and  powers. 

Right  to  income  of  entailed  money  or  land  in  possession  of  trustees,  1018 

See  Purehase  of  Lands. 
Restraints  on  the  Power  of  the  Heir  as  Proprietor. 

Heir  of  entail  a  limited  fiar  subject  to  the  restrictions  specified  in  the 

entail,        ........  540 

Restraints  on  powers,  waste,  granting  leases,  feaing,  &c.  640 

Powers  of  heir  of  entail  in  relation  to  cutting  timber,  .  .  541 

Powers  of  h,  of  e.  in  relation  to  the  working  of  minerals,  .  541 

ff.  bound  to  preserve  the  mansion-house  and  ornamental  timber,        .  542 

General  prohibition  against  alienation  applies  to  long  leases,  .  .  548 

Summary  of  points  decided  as  to  leases  in  contravention  of  entail,       .  548 

R^rulation  of  powers  of  leasing  by  the  Acts  of  Will.  rv.  and  of  the 

Queen,      ........  544 

Prohibition  against   alienation  applies  to  feu-dispositions— equitable 

construction  of  powers  of  feuing,  .....  545 

Prohibition  against  alienation  applies  to  alienation  in  form  of  adjudica- 
tion for  fictitious  debt,      ......  546 

Consolidation  of  property  with  entailed  superiority  has  not  the  effect  of 

entailing  the  property,  .  .  .546 

How  AN  effectual  Entail  mat  be  constituted   in  the  Entailer'h 

Lifetime. 
Gratuitous  alienations  and  alterations  barred  by  infeftment  and  reg^- 

tration  of  the  entail,  ......  547 

Estate  secured  against  future  debts  where  entailer  has  only  a  liferent, 

or  where  entail  is  onerous,  .....  548 

Result  of  the  authorities  as  to  entails  binding  on  the  grantor,  .  550 

Liability  for  Entailer's  Debts  and  Real  Burdens. 

Limits  of  the  subject — liability  under  powers,  .  551 

Liability  under  principle  of  representation,  or  under  direction  to  charge,      551 
Liability  for  provisions  constituted  by  act  of  the  entailer,  or  under 

powers,       ........         552 

Estate  held  unentailed  and  liable  to  adjudication  for  debts  affecting  it,         552 
Heir's  life  interest  may  be  attached  for  his  debts,  and  for  provisions 

personally  binding  on  him,  .....  553 

Constitution  of  securities  on  an  entailed  estate  restricted  to  the  heir's 

life  interest,  .......  558 

Rules  of  preference  in    competitions    for    rents    between    heritable 

creditors  and  creditors  of  heir  in  possession,         .  553 

VOL.  n.  3  A  2 
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HEIR  OF  ENTAIL— Hit  estate  and  powers— Mmttntieci.  paoi 

PaTHXNT  or  DkBTB,  WBVrBKR  OPKBATINO  AS  EXTDTCTIOM  OB  AS  ASSIGNATION. 

Pajment  operates  as  aasigDation  wbere  heir  either  not  liable  in  a  general 

character^  or  entitled  to  relief,      .....  664 

How  the  debt  may  be  kept  up  as  a  charge  against  the  entailed  estate,  564 

Effect  of  taking  a  simple  discharge,     .....  666 

Bight  to  the  income  of  entailed  money,  .1018 

See  Entail^  Trust  fir  Execution  of. 

Collation  bt  an  Hkib  op  Entail    See  (kUAUion, 


HEIRS  AND  EXEGUTORS-Rights  of,  distingnished. 

Ck>BPOBBAL  SuBJBCTS. 

Roles  as  to  annexations  to  the  heritable  estate^  and  as  to  severance, 

Roles  H^^y  ^  leasdiolds  as  well  as  to  property  in  land, 

What  amonnts  to  physical  annexation, 

Things  moveable  or  immoveable  ma  naiura^    . 

Elffect  of  aooession—greenhouses,  machinery,  fnmitmne. 

Moveable  sabjects  rendered  heritable  by  destination, 

Heirrhip  moveables  defined, 

IRCORPOBKAL  RiOHTS. 

Incorporeal  rights  are  heritable  when  secured  on  land, 

Heritable  securities  under  Titles  Act, 

Real  burdens  tmder  Conveyancing  Act, 

Transmission  of  real  securities, 

Rights  of  husband,  wife,  and  children, 

Other  securities,  trusts  for  creditors,    . 

Annuities  and  rights  having  trciel'Ui  fiUuri  temporit,  . 

Debts,  how  aflected  by  collateral  heritable  security,     . 

Moveable  bonds  ;  quality  as  to  suooession  under  the  Statute, 

Bonds  secluding  executors, 

Moveable  incorporeal  rights  ;  actions  ;  proceeds  of  i«Je ;  oopyrightfi. 

Interests  in  estates  of  societies  or  partnerships. 

Shares,  stock,  and  public  funds, 

OONVEBSION  UNDER  UNCOMPLETED  CONTBACT  OP  SaLB. 

Contracts  interrupted  by  death  of  party  ;  agency  and  trusts. 
Heir  bound  to  grant  conveyance  ;  executor  entitied  to  the  price. 
Case  of  a  sale  by  an  apparent  heir, 

IVoceeds  of  sale  of  heritable  estate  by  creditor  under  -a  power, 
Distinction  where  sale  effected  by  the  debtor,  . 
Quality  of  succession  not  changed  by  collation, 
Appobtionmbnt  op  Rents  and  Tebhlt  Patmentb. 

Arrears  of  rent  and  interest  moveable  at  common  law, 

Current  payments  ;  ca^es  distinguished. 

Subjects  in  the  personal  occupation  of  the  proprietor,  . 

Rents  and  arrears  accruing  from  fee-simple  estate, 

Rents  of  arable  farms  ;  interest  of  heritable  debts, 

Rents  of  grass  farms  and  urban  subjects. 

Effect  of  conventional  postponement  of  the  term  of  payment, 

Effect  of  payment  by  anticipation, 
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214 

214 

216 
215 
216 
217 
218 
219 
220 
228 
221 
150 


HEIRS  AND  EXECUTORS— Rights  of,  distinguished- eontmuoi. 

Distinction  between  orope  and  natural  grass,  where  subject  is  unlet, 
Effect  of  adjudication  per  9e,  and  in  competition  with  arrestment, 
Division  dndkb  the  Apfobtionhbnt  Acts. 
Apportionment  Act  of  1870,    . 

Which  is  the  termly  payment  subject  to  apportionment  f 
Apportionment  Act  of  1834,    ..... 
Not  applicable  to  fee- simple  succession. 

But  only  on  death  of  a  person  whose  interest  is  determined  by  death, 
Application  of  the  Statute  to  limited  interest  in  personal  estate, 
Import  of  the  expression  "  by  other  means  "  than  death. 
Import  of  the  expression  "  payable  under  any  instrument," 
Effect  of  arbitrary  distinctions  as  to  the  vesting  of  rents, 
Collation  between  heir  and  executor,   .  .  .  .  ' 

HEIRS  AND  EXECUTORS— Liabilities  of. 

See  Liahilitiei  of  the  Heal  and  Personal  Estates, 

'  *  HEIR-FEMALE,"—  Construction  of, 

'*  HEIR-MALE,"  meaning  of  the  term. 

Construed  sometimes  as  heir-male  of  the  body. 
Effect  of  service  in  this  character, 

"  HEIR-MALE  OF  THE  BODY,"  meaning  of  the  term, 

HEIR  OF  LINE— Succession  of,     . 

*  •  HEIBS-PORTIONERS  "-Succession  of, 

Effect  of  destination  to,  in  an  entail,    . 

Clause  in  favour  of  eldest. 

In  a  trust  to  execute  entail  trustees  may  exclude, 

CoUation  by,    . 

See  Intestate  Succession, 

HEIR  OF  PROVISION, 

Whether  taking  as  such,  or  as  disponee. 
Construction  of  destinations  to, 
Service  and  entry  of,    . 

See  Service  of  Heirs  of  Provision, 

HEIRSHIP  MOVEABLES,  ...... 

HERITABLE  ESTATE— Whether  carried  by  general  words  in  a  will, 
See  General  Words. 
Testamentary  gifts  of  heritable  estate  under  Titles  to  Land  Act,  1868, 
Difforent  modes  of  referring  to  lands  in  a  will, 
Construction  of  the  words  "  property,"  "  effects,"  &c. 
Enumeration  of  moveables  followed  by  general  words. 
Decision  as  to  effect  of  general  words  under  common  law  rules. 
General  and  special  settlements— disposition  and  procuratory— deeds  of 
alteration  and  nominations  of  heirs,  .... 

Effect  of  revocation  of  deed  of  heritable  destination,    .  .  401,  489 

Destinations  of  heritable  estate  imply  both  substitution  and  conditional 

institution  :  of  moveable  estate  the  latter  only,    .  489 

Foroe  and  effect  of  words  of  substitution—"  and,"  "and  to,"  "whom 

failing,"     ........  440 

See  Dettvnation — SubHiiulion  in  Heritage. 
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HERITABLE  OR  MOVEABLE.    See  Heir  and  Exeeuior,  RighU  of— Con- 
renion — LiabUUff  of  the  Jteal  and  Penonal  £tlate$, 

HERITABLE  SECURITY.    See  Beir  and  Executor— LiabOUy  of  ike  Real 

and  Penonal  SdaUe, 
HERITABLE  SUCCESSION.     See  InteekUe  Sueeeteion  in  Heritage, 

HERITAGE,  LEGACY  OF.     See  Legacy, 

HERITAGE  AND  CONQUEST.     See  Inteetate  Sueeeeeion  in  Heritage. 

HOLOGRAPH  WILL,  preeumption  in  £ayoar  of  its  Miihenticity,  .  279 

See  TeiiaMentary  Writing, 

HOMOLOGATION. 

In  what  circumstances  plea  of,  competent  to  trostees,  577 

280 
279 
1008 
1004 
1259 
1259 


Homologation  and  adoption  difltingtxiahed. 

As  a  defence  to  reduction  on  the  ground  of  incapacity, 

Purchases  by  trustees,  how  validated  by  homologation. 

Homologation  inferred  from  long  delay, 

Whether  equivalent  to  an  expresB  discharge,   . 

Creditor  not  bound  by  discharge  executed  by  other  creditots, . 

"  HOSPITAL." 

Meaning  of,  defined  by  Lord  Wensleydale,  920 

Resulting  trust  under  a  bequest  in  favour  of,  .  1087 

See  Charitable  Bequest. 

**  HOUSE  "—Construed  as  family,  or  issue,  .....  771 

HUSBAND  AND  WIFE.     See  Married    Women'e  Property  Acts— Matri- 
monial Prorisions— Separate  Estate  -  Teree—Courteey — Ju$  Rdietce. 

HUSBAND'S  INTEREST  IN  WIFE'S  SUCCESSION  under  the  Married 

Women's  Property  Act,    ......  134 

IDENTIFICATION. 

Of  object  of  a  disposition  or  beqneet,   .....  386 

Of  subject  or  estate,     .......  339 

ILLEGITIMATE  CHILDREN. 

Whether  comprehended  in  a  bequest  to  children,  694 

Bequest  to,  in  what  cases  invalid,        .....  696 

See  Children. 

IMPERFECT  ENTAIL, 494 

See  Entail. 

IMPLICATION— Interests  arising  by. 

Definition  of  a  gift  by  implication,  .  .317 

Implication  from  Recitals, 

Recital  of  supposed  previous  bequest,  .317 

Supposed  grant  in  the  same  instrument,  .  .818 

Distinction  in  case  of  a  misdescription  of  an  actual  bequest,   .  319 

Effect  of  recital  of  intention  not  followed  by  an  express  gift,   .  819 

Erroneous  description  of  estate  as  the  property  of  A.  not  equivalent  to  a 

gift  in  his  favour,  ......  320 

Only  takes  effect  for  purpose  of  conferring  benefit,  320 
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IMPLICATION— InteroBtB  arising  hj^coTttinued.  page 

Gift  by  i.  distinguished  from  precatory  bequest,  821 

Implication  in  direct  conveyances,       .....  821 

Implication  of  surviyorsbip,      ......  821 

From  Destinations  to  take  EFFScrr  upon  a  Contingency. 

Whether  bequest  on  the  death  of  A.  implies  a  gift  of  the  liferent  to  A.  824 

Gift  on  death  of  A.  without  issue ;  whether  A.'s  issue  take  by  t.  828 

Gift  on  death  of  A.  in  minority  ;  whether  A.  takes  by  i.  824 

Examples  of  i,  from  conditional  gift  over,       ....  824 

Survivorship  not  implied  from  gifts  of  distinct  interests  in  a  subject,  824 

From  Gift  of  Life  Interest  where  Fee  unoisposbd  of. 

Whether  undisposed-of  capital  given  by  i.  to  legatee  of  the  income,    .  826 
Effect  of  destination  of  liferent  and  fee  where  destination  of  fee  is 

afterwards  revoked,           ......  826 

Successive  liferents,      .......  827 

From  Powers  of  Disposal  and  Division. 

Greneral  power  not  coupled  with  a  destination-over  in  default — whether 

amounting  to  a  gift  by  t.  .  827 
Whether  a  general  power  of  selection  vests  a  beneBciary  estate  in  the 

objects  of  the  power,          .*....  828 

Effect  of  limited  powers  of  appointment,          ....  828 

Power  of  division  ;  joint  estate  in  objects  in  default,  .  829 

From  Convetancbs  of  thb  Legal  Estate. 

Accessory  subject  not  specially  bequeathed  follows  the  principal,  829 

Destination  to  heirs  of  the  body  raised  by  i.    ....  462 

Whether  gift  to  children  implied  from  destination-over  on  failure  of  issue,  707 

Destination  to  survivors,  in  what  cases  implied,  681 

IMPLIED  INSTITUTION  OF  CHILDREN.     See  CondUio  ai  iine  liheria 
decesserU. 

IMPLIED  TRUST.     See  Charitable  Trust— Precatory  Trust^Implication. 

IMPOSSIBLE  CONDITION.    See  C<mdUum, 

IMPROVEMENTS. 

Trustee  acquiring  lease  of  trust-estate  entitled  to  value  of,  .  .         1050 

Trustee  deprived  of  purchase  has  a  claim  for  outlay  on,  .  1000 

Trustees  entitled  to  execute  necessary,  .  .1182 

INCOME— Accumulation  of,  ......  806 

See  AccumuUUion. 
Implication  from  gift  of,  where  capital  ucappropriated,  .  825 

Income  from  entailed  money  or  land  in  possession  of  trustees,  .         1018 

See  Pwrcluue  of  Lands. 

INCONSISTENCY,  constituting  implied  revocation,  ...  412 

See  RevocatiA/n. 

INCORPOREAL  RIGHTS,  heritable  or  moveable,  ...  199 

See  Rights  of  Heir  and  Executor, 

INDEMNIFICATION  OF  TRUSTEES. 

Whether  trustee  has  recourse  against  the  beaeficiary  for  his  expenses 

after  exhaustion  of  estate,  .....         1236 
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IXDEMNIITIOATION  OF  TttUSTEEiJ— coiainuerf.  pao« 

Trustee's  right  of  retention  in  security  transactions  considered,  .  1062 

Trustee  <Hr  executor  entitled  to  retain  his  expenses  out  of  trust-funds,  1163 
See  Experua — DUcharge. 

INDEMNITY  CLAUSE.    See  lAabHUy  of  Trustee*. 

INEXTRICABLE  TRUSTS,  void  at  common  law,  ...  802 

See  Perpetuity. 

INFORMAL  TESTAMENTARY  WRITINGS.  See  Tutamentary  WrUing 
— Uncertainty  in  WilU  ^Supplying  Words— Rettoration  of  Defective 
Text. 

INSANE  PERSON. 

Insanity  considered  with  reference  to  the  capacity  to  test,  .    263-267 

Trust,  how  explicated  in  case  of  trustee  becoming  insane,  1136-7,  1140 

Conversion  by  curator  of  insane  person  does  not  affect  the  succession,  238 

Whether  curator  of,  may  elect  on  behalf  of  his  ward,  .  248 

INSOLVENCY. 

Duty  of  testamentary  trustees  to  creditors  when  trust-estate  is  insolvent,    1163 
Right  of  creditors  to  reduce  settlement  when  estate  proves  insolvent,  1162 

Provisions  affected  by.     See  Matrimonial  Provisions. 

INSTITUTE  -Effect  of  omission  to  bind,  in  a  deed  of  entail,  .  494 

INSTITUTION— Implied. 

Of  legatee's  children.    See  Conditio  si  sine  liberie. 
Of  testator *B  children.    See  Jtevoeation. 

INSTRUCTIONS  FOR  WILL. 

Will  distinguished  from  t.        .....  .  277 

Suggestions  as  to  taking,         ......         1366 

INSTRUCTIONS  TO  TRUSTEES -Adoption  of,  by  reference,  in  a  will,  290 

See  Testamentary  Writing, 

INTENTION  expressed  in  favour  of  an  object  equivalent  to  a  bequest,  846 

See  Precatory  BequesL 

INTERDICT. 

Right  of  the  beneficiary  to  have  his  interest  protected  by  interdict  con- 
sidered,    ........     1356-7 

May  be  granted  to  prevent  unnecessary  sale,  ....  976 

INTEREST. 

Beneficiary's  Right  to. 

What  is  comprehended  in  a  bequest  of,  ...  .  342 

In  what  cases  a  legacy  of  i.  carries  undisposed-of  capital,        .  .  325 

Effect  of  declaration  that  legacy  shall  bear  i,  upon  vesting  of  capital,  798 

Implication  of  direction  to  pay  i.  on  children's  provisions,      .  .  673 

Rules  as  to  t.  payable  on  legacies,        .....  581 

See  Legacy. 
LiABiLiTT  OF  Trustees  for  Interest  on  Trust-Funds.      See  Liability 
of  Trustees. 

INTERNATIONAL  LAW  in  relation  to  Succession. 

Works  of  jurists,  how  far  authoritative  in  such  questions,       .  .  16 

List  of  works  of  reference,       ......   17,  note 
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INTERNATIONAL  LAW  in  relation  to  SnooeBOon— continued.  page 
Imtistatb  Suoobbsion. 

Moveable  and  immoTeable  suooession,                                      .  •         .  17 

Quality  of  eetate  determiDed  by  lex  loci  rei  ntce^          ...  18 

Propinquity  a  matter  of  evidence  arising  on  petitio  harediteUis,  19 

Validity  of  marriage  and  legitimacy  of  children,         ...  20 

Bight  to  legitim  and  ju8  rdicke,          .....  21 

Collation  an  incident  of  the  moveable  Buooeasion,        ...  22 

Bona  vtuxmticiy             .......  22 

VAUDmr  OP  Wills  and  Testauentabt  Dispositions. 

What  law  regulates  the  disposing  capacity,     ....  22 

Law  which  determines  the  validity  of  the  bequest,      ...  24 

Law  which  determines  the  capacity  to  take,  ....  26 
Mortmain  Act,  its  effect  in  a  Scottish  suooeflsion,                                .      25,  48 

Exclusion  of  the^'iM  mariti  under  marriage-contracts,  26 

Nuncupative  wills,  their  validity,         .....  26 

Validity  of  disposition  of  heritable  estate  ruled  by  the  law  of  Scotlond,  26 

What  law  regulates  the  authentication  of  wills,           ...  28 

Authentication  of  settlements  of  heritable  estate,        ...  28 

Revocation  of  settiement  of  heritage,  .....  29 

Authentication  of  wills  of  moveable  estate,      ....  29 

Effect  of  a  change  of  domicile,              .....  30 

Intbrpbetation  ov  Wills  and  Tbstaukntaby  Dispositions. 

Law  of  the  domicile  the  primary  canon  of  interpretation,  80 

Its  application  to  testamentary  provisions  in  marriage-contracts,  31 

WiUs  of  immoveable  estate  interpreted  by  the  law  of  the  iitu*  rei^  32 

Interpretation  of  wills  indirectly  disponing  of  real  estate,  32 

By  what  law  the  quality  of  the  estate  is  determined,  ...  33 

Application  of  this  rule  to  testamentary  succession,     ...  33 

Settlements  expressed  in  the  technical  law  language  of  Scotland,  84 

Wills  which  are  expressed  in  popular  langu  ige,  84 

Whether  the  law  of  the  domicile  or  place  of  execution  should  prevail,  36 

Construction  of  special  clauses  in  wills,           ....  38 

Deiignatio  per$(marum^             ......  38 

Questions  as  to  currency  and  interest,              ....  39 

Words  importing  discharges  of  legal  proviBions,           ...  39 

Jru  aeere$eendi  and  vesting,    ......  39 

Tendency  of  the  modem  law  to  restrict  the  operation  of  the  lex  domieiliif      40 

Intbbnational  Law  as  to  Election. 

Election  regulated  by  the  lex  domieilii,            ....  46 
To  what  extent  the  foreign  jurisdiction  may  deal  with  heritable  estate,  47 
Elnglish  law  of  election  applied  to  determine  rights  under  a  will  dis- 
posing of  heritable  estate,              .....  47 

Administbation  of  thb  Succession. 

Vesting  of  the  succession  or  beneficial  interest            ...  40 

Vesting  of  the  legal  estate  in  the  executor  or  administrator,  .  41 

Ancillary  administration,  in  what  cases  necessary,      ...  42 

Probate  or  letters  of  adminstration  equivalent  to  license  to  sue,  43 

Title  of  executor  a  good  title  to  discharge  jure  gentium,  48 
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INTERNATIONAL  LAW  in  raUtion  to  SvLOce^on— continued,  TA.QE 

Competitions  between  hetn  and  crediton  regulated  by  court  of  ntus  ret,       48 
Executor  primarily  responsible  to  the  court  of  the  domicile,    .  48 

Kules  in  relation  to  diligence  preatable,  ....  45 

Order  of  liability  of  the  real  and  personal  estates.  46 

RiVEMUB  Laws. 

Distinction  as  to  probate  or  inventory  duty  and  legacy  duty, 
Incidence  of  the  suocession  duties,       .  .  .  •  • 

JuBisoicnoN. 

Paramount  jurisdiction  of  the /ortioi  of  the  trust-estate, 

Jurisdiction  of  the  court  of  the  domicile  considered,    . 

Junsdiotion  in  pertonam  or  tn  rem  in  actions  against  trustees, 

Junsdiction  in  relation  to  personal  property — to  trusts  of  lands, 

By  reason  of  residence  within  the  territoiy,     .... 

Limits  of  the  jurisdiction  of  the  court  against  the  person  of  the  executor, 

Jurisdiction  of  the  forum  of  administration  not  privative, 

Plea  oi  forum  non  eonveniensy  and  declinature  of  jurisdiction. 

Concurrent  jurisdiction  of  Courts  of  different  States, 

Preventive  process  to  maintain  exclusive  jurisdiction. 

Effect  due  to  priority  in  the  institution  of  process, 

Power  to  enforce,  the  ultimate  test  of  jurisdiction, 

AscBBTAiNMKirr  ov  FoREiaN  Law. 

Foreign  law  regarded  as  matter  of  evidence,   .... 
Functions  of  the  municipal  and  foreign  laws  distinj^uished,     . 
House  of  Lords,  on  appeal  from  Scotland,  judge  questions  of  English  law. 
Duty  of  a  court  of  construction  in  case  of  difference  of  opinion  among 

witnesses  as  to  foreign  law,  ..... 

Effect  of  the  Law  Ascertainment  Acts,  .... 

International  law  in  relation  to  liability  of  the  real  and  personal  estates 
for  debts,  ....... 

INTERPRETATION  OF  WILLS  AND  SETTLEMENTS. 

General  Principles  of  Interpretation.    See  Uneertainty— Implication^ 

Repugnancy  —  Supplying  Words — Restoration  of  Text— Extrinsic 

Evidence — International  Law, 
Interpretation   of  Special   Words   and   Clauses.     See  the  Special 

Subjects. 

INTESTATE  SUCCESSION  IN  HERITAGE. 

Explanation  of  terms  used  in  defining  legal  succession,            .  70 

Explanation  of  terms  descriptive  of  heirs,                     .  71 
Lines  of  Succession. 

Heritable  succession  does  not  depend  on  tenure,          ...  72 

From  whom  the  lines  of  descent  are  traoed,     ....  73 

Descending  line  of  succession,              .....  73 

Application  of  the  law  to  descent  traced  from  a  collateral,                   .  74 

Ascending  line  of  succession,   .             .             .             .             .             .  74 

.  Effect  of  birth  of  nearer  heir  after  succession  has  opened,                     .  74 

Special  rules  of  collateral  succession— heir  of  line,       ...  75 

Succession  of  heirs  of  conquest  (now  abolished),           ...  76 

Exclusion  of  the  maternal  line,            .....  76 
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INTESTATE  SUOOESSION  IN  REKITAGE— continued. 

Table  of  deecent,  ...... 

Snocesaion  of  the  Sovereign  as  uUimut  hcBres, 
Gifts  to  Crown  donatory,  and  completion  of  his  title,  . 
Whether  the  right  originated  in  the  King's  position  of  superior, 
No  limit  recognised  in  the  computation  of  propinquity, 
Hbib3  of  Line  and  or  Ck>NQUE8T. 

Distinction  of  heritage  and  conquest  abolished, 

Heir  of  conqueat  took  estate  acquired  by  purchase  or  singular  title, 

Succession  to  estate  disentailed  by  heir  or  acquired  under  declarator, 

Destinations,  whether  operative  in  favour  of  heir  of  conquest, 

Distinction  where  the  immediate  ancestor  was  heir  alioqui  tuoceuurus^ 

What  subjects  passed  as  conquest  succession,  . 

Teinds,  whether  capable  of  becoming  conquest  succession, 

Succession  to  udal  property,     .... 

Division  among  Hbibs-Pobtioners. 

Estates  of  heirs-portioners  ;  pnectpuum. 

Division  of  the  succession  under  brieves  of  division.    . 

Titles  of  honour  and  indivisible  subjects, 

What  subjects  are  comprehended  in  the  jui  pnecipui, 

Mode  of  division  of  superiorities, 

Casualties  fall  to  the  eldest  heir-portioner, 

Whether  pnecipuum  falls  to  eldest  taker  by  representation, 

See  Terce — Courtesy  —International    Law  ^  Heir    and  Executor ^ 
Riffhts  of  -  Liabilities  of  the  Real  and  Personal  Estates  ^Election. 

INTESTATE  SUCCESSION  IN  MOVEABLES. 

What  part  of  a  defunct's  personal  estate  becomes  intestate  succession, 

SCOCESSION  AOORUINO  BEFORE  25TH  MaY   1855. 

Order  of  succession  at  common  law,     . 

Preference  of  the  full-blood  over  the  half-blood, 

Table  showing  the  order  of  succession  at  common  law, 

No  representation  in  moveable  succession. 

Succession  to  wife*s  share  of  goods  in  communion. 
Succession  accruing  since  25tu  Mat  1855. 

Moveable  Succession  Act, 

Representation  under  the  Statute. 

Extenftion  of  collation  to  case  where  person  taking  by  representation  is 
also  the  heir, 

Exclusion  of  younger  children  of  deceased  next  of  kin  in  certain  casen. 

Extension  of  right  of  succession  to  intestate's   father,    mother,   and 
uterine  relations,  ....... 

Abolition  of  claim  of  the  wife's  personal  representatives. 

Right  of  the  Crown  as  ultimus  ha^ea  in  mobiUbuSt 
Vesting  of  Intestate  Moveable  Succession. 

Confirmation  not  necessary  to  vest  the  right  of  succession. 

Character  of  next  of  kin  fixed  at  ancestor's  death, 

At  what  time  the  interest  vests  in  cases  of  lapsed  succession,  123,  774-6 

See  Legitim—Jut  Rdictoi — **  Executors'' — Intemaiional  Law — 
ElecU(m. 
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INTIMATION.     See  AinffnmenL  PAOS 

INTROMISSION.     Qee  Liability. 

INVENTORY  OF  PERSONAL  ESTATE -RegnUtions  itsepectiog.  878 

INVESTITURE. 

ReToo«tion  of  destiiuition  by  obtuning  new  investiture  as  distingniahed 

from  renewal  of  t.  570 

INVESTMENT. 

Investment  on  personal  seeuity  is  inadmissible,  1166 

Legal  investment ;  heritaUe  security  or  securities  authorised  by  the 

SUtutelaw,  .......         1166 

Second  bond,  whether  admissible  as  a  trust  investment,  1167 

Responsibility  for  wrong  investment,  how  tested,  1168 

Diligence  prestaUe  ;  what  a  man  of  ordinary  prudence  would  exercise 

in  the  management  of  his  own  affiurs,       ....         1169 

Provisions  of  Trusts  Act,  1891,  regarding  loans  by  trustees  on  heritable 

security,    .......  1170,  1171 

Meaning  of  a  power  to  lend  trust  money  on  **  perKinal  security,'*       1171,  1173 
Meaning  of  powers  to  hold  bank  or  company  shares,  Ac.  1172 

Legacies  to  be  invested  in  trust  for  minors,  or  for  parent  in  liferent  and 

children  in  fee,     .......         1178 

Discretion  as  to  time  of  realising  truster's  stocks  or  assets  of  business 

where  these  are  not  to  be  retained  as  investments,  1178 

Trustee  investing  trust  money  in  trade  is  accountable  for  profits  and 

liable  for  losses,    .......        1174 

Liability  resulting  from  acconmiodation  given  to  a  beneficiary,  1175 

Investments  of  a  wasting  nature  ought  not  to  be  continued,    .  1176 

Measure  of  damages  in  cases  of  wrongful  investment,  1177 

Construction  of  discretionary  powers  as  to  investments,  1178 

Powers  of  investment  under  the  Trusts  Acts,  1178 

List  of  colonial  stocks  approved  by  the  Court,  .1179 

Liability  of  trustees  to  their  constituents  for  loss  arising  from  hmzardous  t.  1206 
Uow  far  trustees  empowered  to  invest  on  personal  security  are  respon- 
sible for  loss,         .......         1207 

Direction  to  i.  on  heritable  necurity  does  not  change  the  quality  of  the 

succession,  .......  280 

See  Convenion, 
Powers  of  trustees  of  charitable  trusts  as  to  i.  938 

See  Charitable  TrasL 

IRREVOCABLE  TRUST.      See  Poioer  to  Revoke—SeparaU  EttaU— Pro- 
tected DettifMtion^ 

IRRITANT  AND  RESOLUTIVE  CLAUSES  IN  ENTAILS. 
Ibritant  Clausss. 

Object  of  the  clause :  effect  of  omissions,  ....  520 

Irritancy  may  be  constituted  by  any  words  annulling  the  contravention,      520 
RBAOLrriYB  Clauses. 

Resolutive  clause  must  declare  forfeiture  of  the  estate  and  devolution  to 

next  heir,  .  •  .  .  .  .  .  521 

Apfuoatiom  or  thb  Ibbttant  and  Rssolutits  CLAuanii. 
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IRRITANT  AND  RESOLUTIVE  CLAUSES  IN  ENTAILS— coiKd.  paob 

OUssification  of  restrainiDg  clauses  aocoiding  to  their  structure,  621 
Lrritant  clause  commenciiig  with  the  words  "  all  which,"  or  "  all  such  "  ; 

antecedent  found  in  prohibition  against  contracting  debt,          .  622 
Relative  '*  which  '*  or  "  such  '*  followed  by  an  enumeration  of  modes  of 

contravention,      .......  628 

Irritancy  framed  as  a  substantive  clause,  and  on  the  principle  of  reference,  624 
Irritancy  of  all  "  debts "  and  " deeds,"  or  "deeds  and  acts "  in  contra- 
vention, held  good,            ......  624 

Distinction  where  the  words  "  deeds,'*  &c.  are  preceded  by  the  relatives 

"  such  "  or  "  said,"           ......  624 

Irritancy  by  reference  bad,  where  correlative  expressions  found  in  last 

prohibition,            .......  626 

General  words  followed  by  incomplete  enumeration  bad,  626 
Incomplete  enumeration,  when  followed  by  general  words  (not  of  re- 
ference), held  bad,            ......  626 

Incomplete  enumeration  followed  by  general  words  of  reference  good,  627 

What  is  held  to  be  a  complete  enumeration,    ....  627 

Cases  classed  according  to  the  unfenced  prohibition,    .  628 

CONaSQUENOBS  OF  INCURBING   AN   IRRITANCY. 

Irritancy  must  be  established  by  decree  in  contravener's  lifetime,       .  637 
Irritancy  does  not  affect  rights  previously  acquired  under  the  powers  of 

the  entail,              .......  688 

Purgation  of  irritancies,  how  far  competent,    .  .689 

Effects  of  reduction  and  declaratory  decree  distingmshed,                    .  689 

Title  to  pursue  declarators  of  contravention,    ....  639 

•»  ISSUE." 

Includes  descendants  of  every  degree,  .....  769 

In  what  cases  i.  take  per  oapitOy  and  in  what  cases  per  HirpeSt  780 
Principle  of  distribution  per  capita  applies  to  all  original  gifts  to  a 

plurality  of  persons,           ......  780 

Whether  descendants  of  any  degree  are  entitled  to  share  along  wiih,  or 

only  in  substitution  to  their  parents,         .  .  .780 

Issue  called  to  the  succession  after,  or  in  substitution  to  their  parents, 

take  per  ttirpet,     .......  781 

"  Die  without  issue,"  whether  the  word  ''  leaving  "  may  be  implied,   .  706 
Bequest  to  t.  confined  to  those  in  existence  at  period  of  distribution,    774,  778 

Meaning  of  the  term,  under  the  implied  condition  n  tine  liberU,  718 
Construction  of  power  to  appoint  in  favour  of  i.                                    1072, 1086 

See  Children, 

In  what  oases  i.  take  as  survivors,        .....  687 

See  Survivorship, 

JOINT  DESTINATION.     See  Survivorship. 

JOINT  AND  SEVERAL  OFFICES  OF  TRUSTEES  AND  EXECUTORS. 

Simple  nomination  equivalent  to  joint  and  several,  .  .       892-4 

Proviso  as  to  quorum  does  not  affect  title  of  sole  acceptor,  896 

Whether  the  declinature  of  a  sine  qua  non  creates  a  lapse,     .            .  896 

Where  the  trust  conveyance  is  "  join^«,"  all  the  trustees  must  concur,  896 
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JOINT  AND  SEVERAL  OFFICES  OF  TRUSTEES  AND  EXECU- 
TORS—«onUniiAi.  PAOS 
Principle  of  aocretion,  whether  applicable  to  trosts,  897 
Survivorship  does  not  hold  in  appointments  of  tutors,  897 
Reason  of  the  doctrine  of  implied  survivorship,  898 
Survivorship  includes  the  survivora  of  the  accepting  trustees, .  899 
Survivorship  in  appointments  of  executors,  ....  900 
Whether  the  principle  eitenda  to  the  case  of  executors-dative,  900 
Powers  of  a  BIajobitt  of  Tbustkbs. 

Rule  that  tmstees  act  by  a  majority,    .....  901 

Statutory  provision  as  to  quorum,        .....  901 

Whether  ezecnton  can  act  by  a  majority,        ....  902 

Executor  may  sue  separately  for  his  share  of  the  succession,    .  903 

Whether  quorum  sufKcient  for  all  purposes,     ....  908 
Concurrence  of  whole  body  of  trustees,   whether  requisite  to  acts  of 

extraordinary  administration,       .....  904 

Minority  may  defend  actions  and  protect  the  estate,    .  905 

Corporation,  whether  the  members  vote  singly  or  collectively,  905 

Trust  not  affected  by  change  in  constitution  of  corporation,    .  906 

JOINT  AND  SEVERAL  INTERESTS. 

Joint  legacies,  whether  divided  per  capita  or  per  ttirpet,  780 

Doctrine  of  accretion  or  survivorship  in  joint  destinations,  638 

Jtu  aecretcendi  embraces  lapsed  and  forfeited  interests,  633 

Doctrine  of  accretion  does  not  extend  to  bequest  of  subject  in  shares,  684 

Independent  construction  in  case  of  gift  to  a  class,  685 

Whether  accretion  has  the  force  of  a  substitution.  636 

JOINT  STOCK  COMPANY.     See  Company. 

JOINTURE,              ........  660 

See  Annuity, 

JUDICIAL  ADMISSION.     See  Proof  of  TrMtl, 

JUDICIAL  EXONERATION.     ^^  Diteharge, 

JUDICIAL  EXPENSES.     See  Expenses, 

JUDICIAL  FACTOR. 

Entitled  to  be  confirmed  executor,       .....  861 

Origin  and  limits  of  the  Court's  power  of  appointment,  1270 

Case  of  failure  of  all  the  original  trustees,         ....  1270 

Exception  where  there  is  a  subsisting  and  effectual  power  of  assumption,  1271 

Trusts  inter  fiiH>s,  whether  truster  has  a  reserved  power  of  appointment,  1272 

Reserved  power  of  appointing  trustees  under  marriage  trusts,  1273 
Factor  will  not  be  appointed  where  competing  claimant  is  in  possession 

on  a  lawful  title,   .......  1274 

Insolvent  trustee  may  be  superseded  by  appointment  of  judicial  factor,  1274 

Supersession  of  the  trustee  on  the  ground  of  breach  of  trust,  .  1276 

Appointment  in  cases  of  illness  or  non-residence  of  trustees,    .  1276 

In  consequence  of  the  resignation  of  trustees,                                    .  1277 

In  consequence  of  differences  between  trustees  and  beneficiaries,     .      1277-8 


Expenses  of  application  for  appointment  of  factor. 
Removal  of  trustees,  when  called  for,  . 
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JURISDICTION, 49 

See  International  Law — A  ctions  by  Beneficiaries — Charitable  TrusU. 

JUS  ACCRE8CENDL     See  Survvvwihip— Joint  and  Several  Interest. 

JUS  CRJFD/T/— Beneficiary  estate,  whether  a  right  of  property  or  aj.  c. 

JUS  MARITL 

What  terms  import  an  exclusion  of,     . 
See  Separate  Estate, 

JUS  RELICT jE, 

Definition  of  the  right,  .... 

Subject  to  usual  deductions  from  the  whole  executry, 
Diminution  of  jus  reHcta  by  husband's  deeds  inter  vivos^ 
Money  directed  to  be  laid  out  in  land  is  subject  to, 
Not  exigible  out  of  lands  directed  to  be  sold, 
Vesting  of  ^'iw  rdictce,  .... 

See  Legitim. 
Satisfaction  of  and  Disohabge  of. 

Express  discharge  of  jtts  rdictce  by  antenuptial  contract, 

To  render  discharge  efifectual,  *'jus  rdietce  "  must  be  named, . 

Constructive  discharge  by  acceptance  of  provision  out  of  the  succession. 

Whether  discharge  implied  from  acceptance  of  a  general  liferent, 

Satisfaction  of  j'tM  re^tctoe  by  testamentary  pro  virions, 

Effect  of  discharge  or  satisfaction  in  enlarging  the  other  interests, 

See  Legitim — Eleetion. 
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JUS  RELICTI, 184 

See  ffusband*s  Interest  in  Wife*s  Succession, 

KENNING— Process  of.    See  Teree, 

KNOWLEDGE  of  circumstances  on  the  part  of  the  testator  in  evidence  of 

intention,      ...*....  888 

LAPSE. 

Principle  illustrated  in  the  case  of  a  legacy  to  creditors,          .  807 
Distinction  in  the  case  of  marriage-contract  proviraons  and  irrevocable 

provisions  inter  vivos,        ......  807 

Destination  to  "  heirs  and  assignees "  does  not  create  an  assignable 

interest  until  death  of  testator,     .....  808 
In  legacies  given  under  mutual  settlements,  whether  the  legatee  must 

survive  both  the  testators,             .....  809 

Legacy  by  A.  to  the  uses  of  will  of  B.              ....  810 

Legacies  to  a  class  of  persons  do  not  lapse  if  any  of  the  objects  survive,  810 
Whether  legacy  charged  on  specific  subject  affected  by  L  of  the  disposition,  605 

Legatees  of  a  partial  residue,  whether  entitled  to  benefit  of  a  lapse,  .  811 

Death  of  testator  and  legatee's  survivance,  how  ascertained,   .  68,  67 

Resulting  interests  in  lapsed  succession,           •            •            .            .  1025 
^w  Resulting  Trust, 
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LAPSED  TRUST.  paoi 

How  beneficiary  may  oomplete  a  title  to  interest  under,  1264-6 

Completion  of  title  to  personalty  under,  by  confirmation,  1266 

Lapee  in  tbe  office  of  trastee  supplied  by  appointment  of  judicial  factor,  1270 

See  TUle,  Cimplttion  of. 

LEASE. 

Vests  by  apparency,      .......  99 

Renewal  of  /.  in  name  of  trustee  beld  a  constructive  trust,  1046 

By  tutor,  factor,  kc,  for  his  own  benefit,  a  oonRtmctiye  trust,  1049 

See  CotutrucHve  TruU. 
Powers  of  trustee  of  mortified  lands  to  grant  I.  .941 

Power  of  heir  of  entail  to  grant,  .....  540,  544 

Trustees  have  the  power  of  granting  L  without  special  authority,  1181-2 

Trustees  may  renounce  f.  under  special  authority,  1183 

Liability  of  trustees  in  respect  of  their  adoption  of  /.  .  1162 

LEGACY. 

CONBTITCnON  or   LBGACfXSB. 

liay  be  constituted  by  direction  to  trustees,  by  bequest,  or  by  disposition,    572 

Donatio  moriu  eauta  as  recognised  in  Scotland,  434 

Nuncupative  I.  valid  to  the  extent  of  £100  Scots.  673 

Savings  bank,  2.  of  money  in,    .  573 

L.  to  trustee,  whether  conditional  on  acceptance  of  the  office,  1122 
L.  to  children,  heirs,  issue,  ftc.     See  Children,  dx. 

L.  to  instrumentaiy  witness,  validity  of,          ...            .  841 

Questions  as  to  denf/natlo  per$onarum,             ....  767 
See  CafaeUy  of  Testator — Implieatton  — Repugnancy — Testamen- 
tary Instrttment — Revocation. 

Charactkb  op  thx  Lioater's  Intkbbst. 

L.  distinguished  according  to  the  subject :  heritable  or  moveable,  573 

Legacy  of  heritage,      .......  574 

Bequest  of  heritable  estate  under  trust  settlement,  574 

Effect  of  disposition  of  heritable  estate  subject  to  burden  of  l.  604 

Legacies  of  capital,  interest,  or  reversion,        ....  575 

Legacies,  general  or  of  quantity,  demonstrative  and  specific,   .  575 

Direction  to  purchase  equivalent  to  general  L  .  576 

Specific  legacies  distinguished  from  general,      ....  577 

Ademption  of  specific  legacies  by  sale  or  conversion,  .  .  406,  577 

Legatum  l%benUioni$,  construction  of,   .  577 

Legacy  in  favour  of  creditors,  ......  572 

Legatwn  rei  aUencB,  effectual  if  property  known  to  belong  to  another,  578 

Demonstrative  I.  distinguished  from  specific,    ....  578 

Construction  of  terms  applicable  to  subject  of  bequest,  .  389,  578 

Legacies  limited  in  amount,  or  of  residue,        ....  579 

Division  of  residue  amongst  general  legatees ;  presumption  for  equality,  579 
See  Annuity — Fee  and  Liferent — Alimentary  Trust, 

Extent  of  Lboateb's  Rioht— Interest  on  Lboaoieb. 

Legacy  may  be  increased  by  interest  or  accessions,  581 

Legacy  of  quantity  not  susceptible  of  increase  by  accession,     .  581 


INDEX. 


1507 


LEGACY— eon«mti«d.  paob 

Specific  legacy  carries  right  to  aooesBions,         ....  581 

Aoceesioiu  belong  to  fiar,  and  Uferenter  has  only  the  interest,             .  582 

Apportionment  Act  is  not  applicable  to  a  bequest  of  rents  current,      .  582 
In  what  cases  a  L  of  interest  carries  the  capital,                                  .  825,  583 

From  what  period  interest  is  payable  onL       .  583 

Interest  is  dne  on  Bpeci6c  I,  from  testator's  death,  584 

Application  of  interest  where  distribution  of  capital  postponed,  584 

In  what  cases  unappropriated  interest  falls  into  residue,  585 

Rate  of  interest  payable  on  legacies,    .....  585 

Compound  and  penal  interest, ......  586 

Order  of  Pbxferekce,  and  Abatement  of  Leoacuss. 

Effect  of  claims  of  testator's  creditors,              ....  586 

Specific  L  does  not  abate  until  other  funds  -exhausted,  586 

General  legacies  do  not  abate  until  residue  exhausted,  587 

Testator  may  confer  a  preference  on  one  of  his  general  legatees,  588 

How  debts  and  charges  affect  the  interests  of  legatee  of  the  liferent,   .  588 

Liability  of  legatee  to  creditors  of  the  estate,  ....  1290 

Order  of  liability  of  the  real  and  personal  estates  in  relation  to  payment 

of  legacies,  ......  1310,  1312 

Whether  trustees  of  a  legacy  to  a  minor  are  bound  to  pay  to  the  father 

or  guardian,  ......  1178,1352 

Patmsnt  of  Leoacies.    See  DebtSf  Payment  of. 

Conditions  in  Legacies,            ......  596 

See  Conditional  Institution — Lapse — Residue — Satisfaction — Sur- 
vivonhip — Vesting,  dr. 

LEGACT—Duplication  of ,    .......  722 

See  CumzUative  and  Substitutionary  Legacies. 

'  LEGACY  DUTY— Incidence  of,      ......  48 

See  International  Law. 

LEGACY— Satisfaction  of,   .......  786 

See  Satisfaction. 

LEGAL  ESTATK     See  Trustee's  Estate. 

LEGAL  CLAIMS  AND  PROVISION— Their  Discharge  or  Satisfaction. 
See  Terce — Courtesy— Legitim — Jus  Rdtctce — Executry. 

LEGAL  SUCCESSION.    See  InUstate  Succession  in  Heritage— in  MoveaUes. 

LEGATEE.  x 

His  capacity  to  take,    .......  832 

Rights  of  a  legatee.     See  Legacy. 

LEGATUM  LIBERATION  IS— T>e^u\%{on  and  properties  of,  877 

ZiT^iir^if  i2£^/ i4Z/J?i\r^— Definition  and  properties  of,   ...  578 

LEGITIM  (fboh  Estate  of  Father  or  Mother). 

Definition  of  the  right,  .128 

Who  are  entitled  to  legitim,     ......  124 

Out  of  ^rhat  subjects  payable,  and  mode  of  computation,  124-5 

What  debts  fall  to  be  deducted  before  legitim  is  struck,  126 

Heritable  debts,  personal  bonds  beating  interest,  .  127 
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128 

128 
129 
129 
130 
181 
131 
241 
242 


DeedB  inter  vivoi  aflect  the  legitim  fond, 

Secvti  M  trust  Msigiifttioiis  to  the  prejudice  of  children's 

Implied  trusts  to  the  prejudice  of  the  legitim, 

L,  not  affected  by  wills  or  testamentary  instruments, 

Deathbed  deeds  in  prejudice  of  the  legitim. 

Doctrine  as  to  conveyances  in  fraudtm  of  the  legitim  criticised, 

Vesting  of  the  right  to  legitim,  .... 

Not  exigible  oat  of  proceeds  of  lands  directed  to  be  sold, 

Oonverted  personalty  remains  subject  to  /.       . 

SATIBFAOnOR  AND  DUOHABOB  OF. 

How  L  may  be  discharged  or  satis6ed,  ....  136 

Express  discharge,  where  father  has  married  without  a  contract,  136 

Discharge  by  antenuptial  contract  disposing  of  the  entire  succession,  1S6 

Discharge  when  parent  becomes  a  party  to  the  child*s  marriage-contract,  137 

Effect  of  omisrion  to  discharge  the  right  of  the  heir,  .  138 

Exclusion  of  the  L  by  election  to  take  under  a  will,     .  139 

Acceptance  of  provision  under  a  total  settlement  equivalent  to  election,  139 

Universal  legacy  does  not  include  legitim  fund.  140 

Eflect  of  collation  between  heir  and  executor,  140 

CoUatio  bonontm  inter  libero§,  .....  141 

Ste  Collation. 

Conveyances  in  defraud  of  L  may  be  reduced,  142 

See' Election. 

LEGITIMACY.     See  Intematumal  Layo— Capacity  of  Te$tator. 

LIABILITY  OF  THE  REAL  AND  rERSONAL  ESTATEa 

Rbal  and  Pbbsohal  Liabilitibs  distinodibhbd. 

Contract  debts,  and  unsecured  obligations,  primarily  chaigeable  against 

personal  estate,     .......         1306 

Price  of  heritable  estate  under  an  uncompleted  sale  is  a  personal 

liability,    .  .1306 

Premonition  to  debtor  in  heritable  bond  dischaiges  heritable  estate  in 

question  with  exeoutors,   ......        1307 

Arrears  of  rent  and  feu-duties ;  interest  in  partnership  estates,  1307 

Obligations  accruing  to  heritable  estate :  whether  quality  of  creditor's 

right  is  a  criterion  of  debtor's  liability,     ....        1308 
Debts  secured  by  trust  of  landed  estate,  ....         1308 

Liabilities  of  heritable  estate  as  comprehending  proper  heritable  securi- 
ties, real  burdens,  trusts,  penalties,  &c.    .  1309 
Specialty  in  the  case  of  debts  due  by  the  ancestor  to  the  heir,                     1309 
Where  obligation  accessory  to  real  estate,  the  heir  is  primarily  liable,         1310 
Annuities  and  rights  futuri  temporig  are  heritable  in  relation  to  the 

debtor^B  liability,  .  .1310 

Provisions  charged  on  heritable  estate  primarily  affect  the  heir,  1311 

In  what  cases  such  debts  may  be  kept  up  by  assignation,  1311 

Apportionment  of  current  liabilities  under  the  Act  of  1870,    .  1312 

Measure  of  liability  of  the  personal  and  general  estates  for  legacies  and 

gratuitous  provisions,        ......         1312 
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LIABILITY  OF  THE  REAL  AND  PERSONAL  ESTATES— «m«<l.  paok 
Demonstratiye  le^^y,  whether  payable  out  of  the  general  estate  on 

failure  of  the  specified  fund,          .....  1812 
Liability  for  specific  legacy  is  limited  to  the  specific  fund,  1818 
No  subsidiary  liability  for  legacies  except  under  tenns  of  express  testa- 
mentary provision,         .....  1818 

RbLIXF  BKTWEEN  HeIBS  and  PbESONAL  RBPBBSENTATniBB. 

Doctrine  of  relief  between  heir  and  executor  generally  stated,  1314 

Where  real  and  personal  estates  are  sitaated  in  different  countries, 

liability  regulated  by  law  of  domicile,  ....  1815 
Right  of  relief  cannot  be  exercised  to  the  prejudice  of  creditors  or 

specific  legatees,    .......         1816 

Principle  on  which  right  of  relief  postponed  to  claims  of  legatees,  1816 

Bight  of  relief,  how  affected  by  testamentary  destinations,  .         1817 

Obligations  to  tenants  for  improvements  devolve  on  heir  of  entaU  to 

the  relief  of  the  executor,  .  .  .1818 

Liabilities  under  other  oontraots  for  improvements  now  devolve  on  the 

heir  of  entail,        .......        1818 

LlABILITT  or  THB  DIFFBBBNT  ClASSSS  OF  RbAL  AND  PERSONAL  RbPRE- 
8BNTATIVB8. 

Where  estates  descend  to  different  heirs,  each  is  primarily  liable  for 

debts  specially  secured  or  charged  upon  it,  .1819 

Order  of  liability  of  the  different  daases  of  heirs  in  heritage,  .  1320 

Order  of  liability  of  personal  representatives  and  heirs  in  mobUibuSt    .         1320 
Liferenters  and  annuitants,  how  affected  by  debts  charged  upon  the 

subject  of  the  annuity,     .  .  .1321 

Liability  of  entailed  estate  for  entailer's  debts  and  real  burdens,  551 

See  Heir  of  EntaU. 

EpTBCT     of     TeSTAMENTABT     PbOVIBIOMS     CHABaiNO    OR     DISBURDENINO 
PABTICULAB  ESTATES. 

Effect  of  obligatory  words  relieving  a  particular  estate  of  debt,  1822 

Obligation  to  relieve  heritable  estate  of  debt  not  raised  by  implication,        1828 
Dispotoition  of  heritable  estate  subject  to  the  payment  of  debts  does  not 

exonerate  the  personal  estate  of  its  primary  liability,        .  1324 

What  expressions  import  a  gift  of  residue  discharged  /rom  liability  fur 

personal  debts,      .......         1325 

Intention  to  exoner  the  personal  estate  in  some  cases  inferred  from  the 

form  of  the  testamentary  dispositions,      ....         1326 

Exoneration  of  personalty  not  easily  inferred  where  will  or  trust  pro- 
vides for  payment  of  debts,  .....         1826 

Presumption  for  exoneration    of    personalty  where    specific    estates 

are  charged  with  debts,     ......         1827 

Effect  where  specific  personal  estate  charged  with  debt,  1328 

Application  of  these  rules  to  the  determination  of  questions  of  relief,  .         1828 
Real  and  personal  estates  blended  by  testator  held  liable  for  debts  and 

l^^ies  in  proportion  to  their  values,        ....         1829 

LIABILITIES  OF  TRUSTEES. 

LlABIUTT  OF  TbUBTEBS  FOB  NeOLTOENT  AdMINIBTBATION. 

Diligence  prestable  by  trufitees  and  executors,  1205 

VOL.  n.  3  B  2 
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LIABILITIES  OF  TKUBTEEQ^  continued,  page 

Liftbility  for  neglectiDg  to  realiBe  the  estate,   ....  1205 

For  mveBtisg  or  oontinuiDg  the  tmster'a  inyefltments  in  trade,  1207 
Liabilitj  of  aanmied  troBtees  neglecting  to  settle  aooooDta  with  their 

predeoeMors,          .......  1157 

Responsibility  of  trustees  empowered  to  invest  on  personal  security,    .  1209 

Liability  in  rcHjiect  of  erroneous  payments  by  trustees.  1210 

For  loss  through  fraud  or  casualty,      .....  1209 

For  assets  where  trustees  are   empowered   to  continue  hazardous  or 

speculative  investments,    .  V209 
Trustees  not  liable  for  the  loss  of  money  deposited  in  bank  by  the 

truster  or  trustee,              ......  1209 

Liability  of  executors  paying  within  six  months  after  testator's  death,  1210 
For  acts  in  excess  of  their  powers,  and  for  misuse  of  a  discretionary 

power,       ........  1210 

Of  trustees  of  charitable  trusts,            .....  946 

See  CharitdbU  TruH. 
LlABILITT   FOR  THE  ACTS  OF  Co-TbCSTEES. 

Whether  trustees  are  liable  in  a  joint  responsibility,    .  1216 

Limitation  of  liability  by  the  Trusts  Act  of  1861,        .  1219 

Responsibility  for  the  contracts  of  co-trustees,  1219 

Trustees  liable  in  damages  for  knowingly  (telling  estate  to  co-trustee,  998 

Trustoes  not  jointly  responsible  for  fraud,        ....  1219 

Liability  of  trustees  in  respect  of  their  Eub^criptions  to  receipts,  1220 

Liability  where  money  entrusted  to  co-trustee  for  specified  purposef^. .  1220 

Liability  where  trustees  neglect  to  see  to  application  of  money.  1220-1 

Liability  for  delegation  of  the  duties  of  the  trust,  1221 

Liability  of  executors  and  assumed  trustees,     ....  1221 

Joint  liability  of  tutors  under  the  Statute  1672,  1221-2 

LlABILITT  FOB  THE  ACTS  OF  FACTORS. 

Responsibility  of  the  trustee  as  regards  propriety  of  the  appointment,  1 227 

Trustees  bound  to  superintend  the  factor's  transactions,  1228 
To  render  the  trustee  liable,  it  must  be  proved  that  he  hsR  neglected 

the  duty  of  checking  the  factor's  intromissions,     .  1229 
Liability  for  neglecting  to  see  that  factor  has  performed  the  business 

deputed  to  him,    .......  1229 

Liability  discharged  by  delay  whereby  trustee  may  lose  his  recourse, .  1230 

Factor's  engagements  bind  the  trust-estate,  if  within  his  powers,  1230 

But  not  the  trustee,  unless  he  gave  authority,  1230 
Trustee  must  fulfil  factor's  obligations  ad  factum  prasUmdum^  unless 

beyond  the  scope  of  factor's  duties,            ....  1231 
LlABILITT  OF  Trustees  and  Exeoctors  on  theib  Obligations  and 
Contracts, 

Where  the  liability  under  a  preliminary  contract  is  undefined,  1331 

Warrandice  to  be  granted  by  trustees  in  sales  of  heritable  estnte.  1331 

Warrandice  by  trustees  in  conveyances  of  personal  estate,  1832 

Contract  debts,  money  or  goods  supplied  or  services  rendered,  1332 

Trustees  are  bound  personally  for  fulfilment  of  their  contracts.  1832 

Mercantile  and  maritime  obligations,  .....  1888 
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Bills,  notes,  and  money  obligations  ;  personal  bonds,  .  1834 

Indirect  responsibility  of  trustees,        .....  1836 

Trustees  not  liable  to  creditors  for  engagements  of  co- trustees,  1335 

Liability  of  a  trustee  assenting  to  or  ratifying  oo- trustee's  obligations,  1337 

Liability  by  becoming  a  party  to  truster's  contracts,  .  1337 
Continuing  contracts ;  trustee  not  liable  where  he  only  interferes  for 

realisation,            .......  1337 

Case  of  a  temporary  continuance  of  truster's  business  while  winding  up,  •  1337 

Liability  of  a  trustee  carrying  on  truster's  business  under  a  power,  1338 

Liability  of  a  trustee  for  a  deceased  tenant  under  a  lease,  1338 

Case  of  superior  and  vassal,  feudal  obligation,  1338 

Effect  of  an  obligation  undertaken  as  trustee,  1339 
It  is  competent  to  exclude  personal  liability  as  betwton  the  parties  to  a 

contract,   ........  1339 

Whether  such  limitation  always  implied  by  use  of  words  *'  as  trustees,"  1339 

Contracts  relating  to  heritable  estate,  .....  1339 

Damages  for  breach  of  contract,  fault,  or  negligence,  .  1342 

Personal  liability  for  negligence  or  fraud,        ....  1342 

Liability  of  trustees  for  the  acts  or  negligence  of  their  employees,  1343 

Liability  of  the  trust-estate  under  public  or  private  trusts,  1343 

LlABIUTT  OF  TBUSTKEB  AND  EXECUTORS  IN  RBRPEOT  OF  THE  ACCEPTANCE 

OF  Stock  or  Shares. 

Three  fundamental  rules  as  to  liability  of  trustees  in  relation  to  their 

testator's  stock  or  shares,               .....  1343 

Every  trustee  on  the  register  with  his  own  consent  is  a  partner,  and 

individually  liable  for  calls,           .....  1344 

No  real  distinction  between  the  cases  of  an  executor  and  a  trustee,  1345 

Effect  of  the  trustee's  subsequent  assent,          ....  1345 

Liability  depends  on  fact  of  acceptance  of  stock,  and  is  not  affected  by 

informalities,          .......  1845 

Trustee  who  is  made  registered  member  may  have  relief  if  he  applies  as 

soon  as  the  fact  is  brought  to  his  knowledge,                     .  1348 
Company  has  only  an  indirect  claim  against  the  trust-estate  by  attach- 
ing the  trustee's  right  of  relief,     .                                                 .1348 

Limits  and  extent  of  the  company's  indirect  claims,     .  1349 

Distinction  in  the  case  of  an  unauthorised  investment,  1350 

Liability  of  Trdstebs  fob  Interest  on  uninvested  Trust-Funds. 

Trustee  liable  for  simple  interest  in  respect  of  unreasonable  delay  in 

investment  of  funds,  .1212 

For  penal  interest  or  profits  upon  money  retained  in  his  own  hands,    .  1218 

The  rule  of  strict  accounting  is  applicable  to  trusts  and  factories,  1214 

Rules  for  determining  the  rate  of  interest  chargeable  against  trustees,  1215 
Where  trustee  only  chargeable  with  want  of  discretion,  interest  may  be 

restricted  to  4  per  cent.     ......  1215 

Legal  interest  exigible  when  there  has  been  culpable  negligence,  1215 
Accumulated  interest,  where  the  trustee  has  acted  fraudulently  or  in 

breach  of  trust,      .......  1216 
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LIABILITIES  OF  TRUSTJfilfiS— oon/tn««rf.  ?▲<» 

OOHTXHTIOHAL  LdTITATIOR  OF  LlABILITT  (InDSMHITT  ClaUBB). 

Whether  indemnity  oUnae  gives  ftdditional  secmity  to  trustees,  1222 

Enforoement  of  joint  liability  notwithstanding  indemnity  cUnae,  1223 

Distinetion  taken  in  the  case  of  sooepting  trostee  who  had  not  acted,  1224 

Giroumstanoes  in  which  trustees  held  not  liable  for  acta  of  co-trustees,  1225 

Trustees  held  to  be  liable  in  joint  responsibility  for  etdpa  lata^  1225 
How  the  liability  of  trustees  may  be  effectually  restricted,                        1225-7 
LlABIUTT  or  TRCflTBS  FOB  EXPIMBn  OF  TRUST  Admivtstilatton  Aim  OF 

LmoATiON.    See  Bvfen»a, 

LIABILITY  OF  TRUST-ESTATE. 

Trustee  entitled  to  be  indemnified  for  his  expenses  out  of  trust-funds,         1163 
Pariiamentary  oommiasionerB  and  trustees  not  entitled  to  diarge  nn- 

anthoriaed  expenses  against  trust-fund,    ....         1239 
Whether  exhaustion  of  eatate  ia  a  good  defence  to  a  daim  for  the 

expeoaea  of  unsnooeaaful  litigation,  .....        1236 
No  action  Hea  againat  funda  of  public  or  charitable  institution  for  breach 

or  neglect  of  duty  on  the  part  of  the  trustees,  948 

In  what  cases  the  truat-eatate  is  liable  to  contribute  to  calls  upon  the 

shares  held  by  the  trustees,  .....        1260 

See  Liability  of  the  Real  and  Penonal  EtUUea^Expenm. 

LIEN  OF  LAW- AGENT.    See  Agent. 

LIFE  INTEBESTS— Vesting  of. 

Implied  aurvivorahip  in  joint  liferent  bequeata,  633 

Gonatmction  of  gifta  of  life  interests.    See  Pee  and  Liferent — Alimentary 
Truit—  Liferenter,  EttaU  of, 

LIFE  INTEREST  OF  HEIR  OF  ENTAIL^ 

How  affected  by  his  debts  and  obligations,      ....  553 

liay  be  the  subject  of  a  trust,  .....  835 

LIFE — Presumption  of,         .......  63 

See  Opening  of  the  Stieee9$ion» 

LIFERENT. 

Effect  of  discharge  of  I.  in  accelerating  the  distribution  of  the  estate, .  820 

Bequest  of,  in  what  cases  a  fee  may  be  held  to  be  given  by  implication,       325 
See  Liferenter,  Eatate  of— Fee  and  Liferent — Vesting, 

LIFERENTER,  ESTATE  OF  A  BENEFICIARY. 

A  beneficiaiy  liferenter  not  entitled  to  be  put  into  possession,  615 

Gases  of  usufructuary  interest  for  a  fixed  term  of  years,  615 

Right  of  a  beneficiary  liferenter  to  the  produce  of  open  mines,  616 
Whether  ''income,**  under  will  of  a  tenant  of  minerals,  includes  profits 

irrespective  of  duration  of  the  lease,         .  .617 

"  Inoome  "  in  general  co-extenaive  with  right  of  a  liferenter,  618 

Liability  of  a  liferenter  of  ahares  aa  a  contributory,     .  618 

Surviyorahip  in  joint  destinations  in  liferent,  .  633 

LINES  OF  SUGGESSION.     See  Intettate  Suceeation  in  Heritage— in  Moveailea, 

LOGALITY. 

Gonstitution  of  provisions  by  way  of,  .  661 

At  what  period  the  value  of  locality  lands  is  to  be  estimated,  661 
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L00ALIT7  OF  TRUST— Omiseion  to  specify,  in  charitable  trusty  does,  not 

render  trust  void  for  uncertainty,              ....  922 

LUCID  INTERVAL,  wiU  executed  in, 266 

LUCRATIVE  TRANSACTION. 

IVustee  cannot  be  av>ctor  in  rem  suam,             ....  885 

Cannot  purchase  trust  debts  or  trust-estate,          .            .            .  886 

See  Purchcues  by  Truitee. 

Cannot  sell  to  or  contract  with  trust,       ....  886 

Cannot  borrow  trust-money,         .....  887 

Cannot  take  a  lease  of  the  trust-estate,     ....  887 

See  Ccnstrudive  Trutts. 

Cannot  invest  trust-funds  in  his  business.  888 

Not  entitled  to  professional  remuneration,            .                        .  890 

Unless  specially  employed  by  truster  or  beneticiary,                     .  890 

See  Expenses, 

Has  no  resulting  interest  in  the  trust-estate,  892 

See  Re9\Ming  Trust, 
Whether  entitled  to  exercise  a  right  of  presentation. 

Or  the  privilege  of  shooting  on  the  estate,  889 

Cannot  be  appointed  judicial  factor  on  the  estate,  889 

Cannot  be  appointed  to  salaried  office  under  the  trust,     .            .  891 

Curator  ad  litem  entitled  to  professional  remuneration,  891 

Grant  of  power  to  trustees  to  accept  employment  under  trust,  1202 

LUNATIC.     See  Insa/ne  Person. 


MACHINERY— Whether  descendible  to  the  heir,  or  to  the  executor,        .  194,  197 
MAINTENANCE— Right  of  truster's  family  to,  in  what  sense  a  debt  affect- 


ing his  estate,       ...... 

See  Advances, 

MAJORITY — Powers  of,  in  a  body  of  trustees, 
Legacy  payable  at,       . 

See  Vesting  under  Contingent  Destinations, 

'MALE  APPREGIATA—OonliTTDaldou  of  executors  to, 

MALUM  PROHIBIT UM—lHegaiSity  of  trust  for  purpose  amounting  to, 

See  Validity  of  TrusL 

MANAGEMENT  OF  TRUST-ESTATE, 

Management  of  heritable  estate  by  trustees,    . 
Trustee's  receipt  is  evidence  of  intronussion,    . 
Responsibility  for  the  preservation  of  the  estate. 
Responsibility  for  loss  by  robbeiy  or  fire, 
Trustee  entitled  to  custody  of  title-deeds, 
Uninvested  money  ought  to  be  deposited  in  bank, 
Transference  of  trust-funds  to  judicial  factor  or  new  trustees, 
Liability  of  trustees  for  money  deposited  or  paid  into  a  bank, 
Trustee  placing  funds  beyond  his  control  incurs  responsibility. 
Trustee,  how  far  bound  to  submit  to  resolution  of  a  majority, 
f^untk^ng  trustee  and  constructive  intromission, 

See  Bealiiotion — Investment — Debts,  Payment  of. 
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MANDATE,  iriut  indodfls  nuuidftte  uid  deposit,     .  824, 

Effect  of  m.  to  deliver  security,  &c  in  question  as  to  donation, 

MARGINAL  ADDITION  TO  WH.L.     See  TegtaMentarg  Writing, 

MARRIAGE. 

Condition  of  attaining  majority  or,      . 

See  Vexing  under  ComUngeni  DedintUions. 
Marriage  of  a  trustee,  ....... 

See  Capaeily  of  Tnuiees. 
Condition  in  restraint,  ...... 

BIARRIAGE-CONTRACT  OR   SETTLEMENT— Rights  under,   whether 
contractual  or  revocable,  ...... 

Revocation  of,  competent  before  solemoisation  of  marriage. 
May  be  granted  by  a  minor  (in  Scotland)  widiout  consent  of  curators. 
Whether  power  of  appointing  provimons  is  impliedly  reserved  under, 
Discharge  of  legitim  is  implied  in  m.  c.  disposing  of  the  entire  sucoession, 
Liegitim  may  be  effectually  discharged  where  parent  becomes  a  party  to 
m.  c,  of  a  child,     ....... 

Discharge  of  JKf  refieto;  by  m.  e.  •  .  .  .  . 

See  Matrimonial  Provisions — Retvcation. 

MARRIED  WOMAN. 

Her  capacity  to  make  a  will,    . 

May  act  as  trustee  with  husband's  consent. 

Equity  to  a  settlement  under  Conjugal  Rights  Act, 

Title  to  sue  regarding  separate  estate. 

Election  between  legal  and  conventional  provisions, 

Whether  creditors  can  object, 

MARRIED  WOMEN'S  PROPERTY  ACTS. 

1877  Act :  exclusion  of  the^us  mariti  from  waged  and  earnings. 

Act  does  not  contemplate  husband  and  wife  carrying  on  business  in 

partnership,  ....... 

Policies  of  Assurance  Act,  1880,  ..... 

Such  policies  may  be  surrendered,       ..... 

Married  Women's  Property  Act,  1881,  construction  of  the  provision  as 

to  income  of  heritable  estate,        ..... 
Estate  of  wife  under  the  Act  is  a  separate  estate,  and  the  wife's  powers 

are  limited,  ....... 

MATERNAL  RELATIONS— Entitled  to  share  under  a  power  to  distribute 
amongst  relations,  ...... 

MATRIMONIAL  PROVISIONS. 

FOBH  AKD  OnSBOSITY   OV  BUOH   PROVISIONS. 

Form  and  destination  of  money  provisions  to  children, 
Destination  to  wife  in  liferent  and  children  in  fee. 
Annuities  to  wives,  when  payable, 
Provisions  charged  on  rents  of  heritable  estate. 
Conditions  as  to  amount  of  money  provisions. 
Exclusion  of  child  in  event  of  succeeding  to  other  estate. 
Obligation  to  provide  for  children  out  of  future  inheritance. 
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MATRIMONIAL  FROVISIONB— continued,  paob 

Obligation  by  parents  of  the  contracting  parties,  659 

ProviBion  by  way  of  jointure,  at  what  period  value  estimated,  660 

Provisions  by  way  of  locality,  at  what  period  value  estimated,  661 

Provision  of  conquest,  flexible  meaning  of  the  term,    .  662 

Provisions  of  aequirenda^  obligation  or  conveyance  to  trustees,  668 
Meaning  of  expression  * '  now  belonging,  or  which  shall  belong  to  me  at 

the  time  of  my  decease,'*  ......  663 

Meaning  of  conveyance  of  estate  to  be  acquired  during  the  subsistence 

of  the  marriage,    .......  664 

Provisions  secured  by  assigning  life  assurances  or  other  moveable  rights,  665 

Provisions  of  furniture  and  corporeal  moveables,  665 

Provisions  in  favour  of  the  husband,    .....  666 

Obligations  undertaken  by  wife's  relatives,      ....  666 

Bights  of  the  husband  and  his  creditors  in  the  '*  tocher,"                     .  667 
Postnuptial  Provisions. 

Distinguished  from  antenuptial  in  relation  to  onerosity,  667 

Rational  provisions  to  wives  in  competition  with  creditors,  667 

Provision  taking  effect  in  husband's  lifetime  not  effectual,       .  668 
Postnuptial  provisions  to  children,  in  what  cases  gratuitous  and  revocable,  669 

Wife's  claim  to  a  settlement  under  Conjugal  Rights  Act,  670 

Liable  to  be  excluded  by  diligence  of  creditors,            .  670 
Provisions,  how  sboured  (Obligation,  Destination,  Trdst). 

Obligations  in  favour  of  the  contracting  parties  are  onerous,     .  671 
Obligations  in  favour  of  children  not  onerous  if  exigible  after  the  dis- 
solution of  the  marriage,  .             .                                                    .671 

Marriage-contract  provisions,  whether  regarded  as  testamentary,  672 

In  what  cases  children  have  &ju8  crediti,        ....  672 

Period  of  payment  to  be  determined  by  the  words  of  the  destination,  678 
Provuions  may  be  secured  by  conveyance  of  specific  subjects  either  to 

the  beneficiaries  or  to  trustees,      .....  674 

Mode  of  securing  provisions  to  the  wife,           ....  674 

Provisions  to  children,  how  secured,     .....  674 

Preference  may  be  conferred  by  conveyance  to  trustees  after  marriage,  674 

How  far  insolvency  at  the  time  of  granting  affects  wife's  provision,    .  675 

Provisions  to  children  may  be  cut  down  on  proof  of  insolvency,  676 

Obligation  to  secure  provisions  fulfilled  by  investing  the  amount,  676 
Implied  reservation  of  a  power  to  burden  the  estate  with  provisions  to 

wife  and  younger  children,            .....  677 

Implied  power  to  provide  for  wife  and  children  of  second  marriage,    .  678 

Satisfaction  of  Maeriaob-Contract  Provisions.     See  SatUfaction. 

Vesting  of  Marriaob-Contraot  Provisions.     See  Vesting, 

Powers  of  Appointment.     See  Appointment — ProviHoru  to  younger  Children. 

MATRIMONIAL  DOMICILE.     See  IkmieiU, 

MEETING  OF  TRUSTEES. 

Acceptance  of  trust  proved  by  attendance  at,  .  1114 

See  Acceptance. 

Liability  for  trust  contracts,  whether  inferred  from  attendance  at,  1885 
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MELIORATIONS.    See  ImprovmaO;  paob 

'*  MEMBER  OF  TAILZIE  "— Coiutruction  of,  in  deeds  of  entail,  500,  501 

MINERALS. 

Terce  not  due  from,     ....... 

Heir  of  entail  entitled  to  woric, 

Profits  from  working  covered  by  a  gift  of  the  income  of  a  trust-estate, 

MINOR. 

His  capacity  to  make  a  will,    . 

Whe^er  m.  entitled  to  act  as  trostee. 

May  confirm  as  executor  with  consent  of  his  curators, 

Presumption  that  estate  conveyed  to,  Lb  given  beneficially,  not  in  trust, 

Legacy  to,  may  be  paid  to  father  or  guardian, 

Estate  of  m.  may  be  sold  under  authority  of  the  Court  of  Session, 

Whether  trustee  for  m.  may  avoid  personal  liability  for  expenses 

obtaining  the  appointment  of  curator  ad  litetth, 
Title  of  m.  to  sue  and  to  grant  discharges, 

Disability  of  m.  to  elect  between  legal  and  conventional  provisions, 
See  Oiuirdiantkip— Tutor — OuraUjr. 

MINORITY— Rights  of,  against  majority  of  trustees, 

MINORITY  OF  A  TRUSTEE,     . 
See  Capacity  of  TrusUc. 

MISNOMER— Correction  of, 

MONEY — Donation  of,  how  proved, 

MONOMANIA    OR    PARTIAL    INSANITY -Whether  constituting 
capacity  to  make  a  will,    . 

MORA. 

Defence  of,  in  action  against  trustees  for  purchase  of  trust-estate. 

In  answer  to  action  against  trustees  for  failure  to  superintend  factor's 

intromissions,        .... 
In  answer  to  beneficiary's  claim  for  payment, 

MORTMAIN  ACT,  as  raising  a  case  of  election,     . 

MOTIVE. 

Legacies  given  upon  different  motives  presumed  to  ba  cumulative,     .  728 

Inference  in  favour  of  substitution  from  similarity  of  m.  729 

'*  MOVEABLES  "—Construction  of,  in  wiUs,  .  389,  348 

MOVEABLE  SUCCESSION.     See  InUsUOe  SuccenUm  in  Moveables— LegUini 
— Jus  RdieUe — Husband's  Interest  in  Wife's  Succession, 

MOVEABLE  SUCCESSION  ACT, 

MULTIPLEPOINDING. 

Trustee  entitled  to  institute,  independentiy  of  double  distress, 

MUNICIPAL  CORPORATION. 

Entitied  to  enforce  administration  of  local  charity, 

MUTUAL  WILL  OR  SETTLEMENT. 

In  general  equivalent  to  two  separate  wills,     .... 
Mutual  settiements  presumed  to  be  delivered, 

Wliether  oontractnal  or  revocable  after  the  deatii  of  one  of  the  parties, 
See  Revoeation  (Potoer  to  Jievoke), 
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NARRATIVK    Bee  JiecUal, 

NATURALISATION, 

NEGLIGENCE— Liability  of  trustees  and  executors  for.     See  Liability  of 

Trustees. 
NEGOTIORUM  OESTIO—Wheiher  Statute  1696,  cap.  26,  applies  to  oases  of. 
See  Proof  of  Trust. 

NEW  TRUSTEES,  APPOINTMENT  OF. 
Bt  Authobitt  of  the  Goubt. 

Competency  of  such  appointment  considered,  .... 

Appointment  of  judicial  factor  more  expedient  in  case  of  private  trusts, 
Appointment  of  tmi^tees  for  the  management  of  charities. 
Appointment  of  trustees  with  power  of  assumption,    . 
Court  may  grant  power  of  assumption  where  quorum  cannot  be  formed, 
In  cases  of  insanity,  bankruptcy,  or  non-residence. 
Appointment  of  new  trustees  under  the  Trusts  Acts,  . 
Court  may  appoint  original  or  new  tiustees  of  charitable  trusts, 
Bt  Authobitt  of  thi  Tbusteb. 

Power  to  appoint  trustees  for  charities  or  special  purposes  may  be  con- 
ferred by  will,       ....... 

Appointment  by  the  spouses  in  case  of  marriage-contract  trust, 
Declarator  unnecessary  to  constitute  their  right. 

Reserved  power  of  appointing  trustees  does  not  preclude  Court  from 
appointing  a  judicial  factor,  ..... 

New  trustees  under  charitable  trusts,  ... 

See  Joi^  and  Several  Appointment^ Assu/mption. 

NEXT  OF  KIN— Order  of  succession  amongst,       .... 
Preferable  right  of,  to  office  of  executor,  .... 

"NEXT  OF  KIN." 

Construction  of,  in  bequests,    ...... 

In  destination  of  moveable  or  mixed  succession,  class  ascertained  at  the 
testator's  death,    ....... 

NOBILE  OFFICII} M.     See  Pimen  of  Trustees^Appointtnent  of  Trustees— 
Bemoval  of  Trustees^  Judicial  Pastor. 

NOMINATION  OF  HEIRS. 

Effectual  though  not  containing  prohibitions  and  fetters  in  gremio  of  the 

Effect  of  a  power  of  nomination  of  heirs,  .... 

NOTARIAL  EXECUTION— Privileges  of  wiUs  in  relation  to, 

NUMERICAL  ERRORS. 

In  legacy  or  clause  of  a  will,  correction  of ,       . 

In  gifts  to  children,      ...... 

NUNCUPATIVE  LEGACY. 

Rules  as  to  validity  of,  ..... 

Whether  verbal  direction  to  a  trustee  may  receive  effiect  as,    . 
See  Proof  of  Trust. 
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OATH— Reference  to.  See  Proof  of  Trust. 
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OBJECT  OF  BEQUEST— Asoertunment  of.  page 

Rale  of  liberal  oonsiructioii  of  words  of  gift,   ....  336 

Objects  of  a  gift,  how  ascertained,        .....  336 

Effect  of  mistakes  as  to  names  and  number,     ....  336 

Bequests  in  favour  of  relations,            .....  337 

Bequests  to  charities  described  in  general  terms,  337 
See  Uncertainly — Bxirirme  Evidence. 

Oi^A:;^'^— Confirmation  to,    .......  867 

ONEROUS  ENTAIL, 548 

&ee  ffeir  of  EntaU. 

OPENING  OF  THE  SUCCESSION. 

Character  of  heir  fixed  at  ancestor's  death,      ....  62 

Questions  of  sorvivanoe  depending  on  presumption  of  life,  63 

Death  or  thi  Anccstub,  akd  Presumption  of  Life. 

How  presamption  oveicome  ;  inferences  from  occupation  of  deceased,  63 

Case  of  passengers  by  ship  which  is  lost  at  sea,            ...  64 

Presumption  may  be  overcome  by  mere  lapse  of  time,  64 

Presumption  of  life  as  regulated  by  Statute,    ....  65 

Inferences  as  to  the  actual  or  probable  period  of  death,  67 

Evidence  that  person  reported  dead,    .....  67 

Whether  Anoestor  was  survived  by  an  alleged  Heir. 

Survivance  must  be  proved  by  representatives  of  alleged  survivor,  67 

Case  of  two  persons  perishing  by  the  same  calamity,    ...  67 

Special  applications  of  the  rule  that  survivance  must  be  proved.  68-9 

OPERATION  OF  LAW— Trust  by.     See  ReeuUing  Trutt—0<mUrwtive  Trtut. 

**  OR  "—Construction  of,  in  the  sense  of  *'  and,"        ....  365 

ORIGIN.     See  DomicUe, 
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PARENTAL  PROVISION— How  defined,  ....  709 

PARLIAMENTARY  EXPENSES.     See  Expenses. 

PAROLE  EVIDENCE.     See  Proof  of  TruH— Extrinsic  Evidence. 

PARTIAL  RESIDUE, 

See  Lapse. 

PARTNERSHIP — Interest  in,  descends  as  personal  estate, 

PASSIVE  REPRESENTATION. 

Of  Heirs,  Executor.^,  and  Legatees. 

Creditors  may  proceed  against  either  the  real  or  the  personal  estates,  1281 

General  service  at  common  law  imports  a  universal  representAtion,     .  1281 

Seeus,  as  to  special  service  or  entry  by  precept,  .  1281 

Joint  passive  representation  of  heirs-portioners,  1282 

Whether  the  title  of  heir-male  is  a  universal  psssive  title,       .  1282 

Service  cum  benefido  inventarii,  and  service  with  specification  annexed,  1282 

Passive  representation  not  incurred  by  entry  without  a  beneficial  title,  1282 

Duties  in  relation  to  creditors  of  heir  entering  with  limited  representation,  1283 

Ca%  of  an  heir  who  neither  enters  nor  renounces  when  chavged,  1284 
Heirs  of  provision  and  disponees  represent  the  ancestor  only  to  the  extent 

of  the  value  of  the  estate,  .....  1284 
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PASSIVE  REPRESENTATION— conitntccrf.  page 

Heir,  thoogh  taking  under  the  same  deed,  liable  for  younger  children's 

provisions,  .......        1285 

Whether  creditors  have  direct  recourse  against  a  disponee  where  estate 

not  specially  subjected  to  payment  of  debts,  1285 

Right  of  the  ancestor's  creditors  to  bring  estate  to  sale,  1286 

Grantees  of  provisions  charged  on  estate  are  preferable  to  the  heir,     .         1286 
Whether  the  statutory  preference  of  the  ancestor's  creditors  to  the  heir's 

applies  to  heirs  of  provision,  .....         1286 

Passive  representation  of  a  liferenter,  .....        1287 
Heir  of  entail  does  not  represent  his  ancestor,  1287 

Rule  does  not  apply  where  entail  defective  in  relation  to  prohibition 

against  contracting  debt,  ......         1288 

Extension  of  passive  liability  under  Entail  Amendment  Act  to  all  cases 

of  defective  entails,  ......         1288 

Liability  of  the  heir  succeeding  to  a  lease,        ....        1288 

Limited  representation  of  executors  ;  their  duties  to  creditors,  .         1289 

Executor  has  no  claim  of  repetition  where  estate  proves  insufficient,    .         1289 
Liability  for  costs  of  Utigation  to  determine  whether  liability  attaches 

to  real  or  personal  estate,  ......         1289 

Representation  incurred  by  legatees  and  beneficiaries,  .  .         1290 

Representation,  in  what  cases  incurred  by  executors-creditors,  1290 

Fob  the  Acts  of  apparent  Heir  three  tears  in  possession. 

Liability  of  an  apparent  heir,   .  .  .  104 

Estate  possessed  for  three  years  upon  the  title  of  apparency  rendered 

liable  to  debts  and  deeds  of  possessor,  ....  1291 
What  acts  of  pojsession  are  sufificient  to  subject  the  estate  to  liability,  1291 
Estate  not  liable  for  gratuitous  deeds  of  the  apparent  heir  ;  tecus,  as  to 

deeds  granted  for  a  rational  consideration,  .  .         1292 

No  action  will  lie  under  the  Statute  against  the  next  heir,  where  he  also 

possesses  on  apparency,     ......         1293 

Natnre  and  extent  of  the  statutory  passive  representation  incurred  by 

the  successors  of  apparent  heirs,  .....  1293 
Operation  of  the  Statute  not  confined  to  cases  where  apparent  heir 

succeeded  by  his  heir-at-law,        .....         1294 
Preference  of  the  Ancestor's  Creditors. 

Ancestor's  creditors  entitled  to  preference  over  heir's,  limited  to  three 

years  as  to  heritable,  and  one  as  to  moveable  estate,  .  .         1294 

Statutory  preference  of  the  ancestor's  creditors  where  the  heir  continues 

in  possession,         .......         1295 

Preference  not  confined  to  case  of  heir  possesding  on  apparency,  .         1 295 

In  what  sense  must  the  creditor  complete  bis  diligence  within  the  three 

years  allowed  by  the  Statute,  .....  1295 
Statutory  preference  of  the  ancestor's  creditors,  how  affected  by  the  law 

of  pari  jMiMu  preference  of  ad judgers,       .  .  .1296 

Effect  of  preference  of  ancestor's  creditors  where  estate  judicially  sold 

or  placed  under  sequestration,  .....  1297 
Ancestor's  creditors  have  a  preference  under  the  Statute  over  purchasers 

from  the  heir  for  one  year,  .....         1297 
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Wlutt  dispositioDS  fall  under  the  three  years',  and  what  under  the  one 

year's  prefereooe,  .......         1298 

Preferences  to  indiTidnal  creditors  of  the  ancestor  or  the  heir,  in  what 

oases  reducible,     .......        1298 

Ancestor's  creditors  have  a  preference  over  unconfirmed  moveable  estate 

for  one  year,  .......         1299 

After  confirmation,  without  limitation  as  to  time,  1299 

IbRBQULAR  PaSSTVE  TiTLtt. 

Representation  pnBoqttwne  hairedUatU,  how  incurred,  and  to  what  effect,  1299 

^effto  jpro  Acerftf^  identified  with  passive  title  of  apparency,     .  1300 

In  what  manner  the  passive  representation  is  incurred,  1301 

By  what  acts  representation  is  incurred  as  a  vitious  intromitter,  1801 
Discussion  or  Hkibs  and  Right  or  Rbluf. 

General  rule  as  to  order  of  liability  and  discussion  of  heirs,     .  1308 

Order  of  liability  of  the  different  classes  of  heirs  of  the  heritable  estate,  1303 

Liability  in  relation  to  debts  heritably  secured  upon  different  estates,  1303 

Heir  who  is  only  liable  ntbMiarie  is  entitled  to  relief,  1804 

Liability  of  heir  of  entail  for  entailer's  debts,  ....  661 

PATENT  RIGHT'-Descends  as  personal  estate,     ....  204 

PATRONAGE,  under  Charitable  Trust.     See  CharUabU  Trust, 

PAYMENT — Defence  of  bona  fide  payment  by  trustees  considered,  1166 

Of  debt  by  heir  of  entail,  whether  operating  extinction  or  assignation,  654 

POBTPONSMBNT  OF,    IN    BKLATION  TO  THI  VESTING    OF    THE    RiGBT.       See 

Veiling  under  TrutU  —  Vetting  under  Contingent  Dettinationt, 

PER  CAPITA  OR  PER  STIRPES— Mode  of  division  mder  destinations  to  issue,  780 
See  CkUdren  —luue. 

PERPETUITY. 

Successive  estates  cannot  be  limited  in  fee-simple,  302 

Trusts  in  perpetuity  of  personalfcy,  how  far  effectual  at  law,     .  803-4 

Their  operation  now  restricted  by  Statute,       ....  305 

Entail  of  moveables  no  longer,  if  ever,  competent,  306 
See  Charitable  Bequest — Aecumtdation^RUtUL 

PERSON  or  object  of  a  gift,  ......  336 

See  Object  ^Extrinsic  Evidence. 

PERSONAL  AND  REAL.     See  Latent  Trust, 

"  PERSONAL  REPRESENTATIVES,"  Meaning  of,        ...  766 

PERSONAL  REPRESENTATIVES -Succession  of,        .  .  117 

See  Intestate  Succession, 

PERSONAL  RIGHT  TO  LAND. 

May  be  the  subject  of  an  entail,  .....  481 

Beneficiary  interest  in,  equivalent  to  jua  ad  rem,  834 

Transmissible  by  disposition  and  assignation,  ....  842 

PERSONAL  SECURITY. 

Not  a  legal  investment  for  trust  money,  ....         1166 

See  Investment. 
What  investments  are  authorised  by  a  power  to  invest  on  "personal 

security,"  ........     1171-2 
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POOR.  PAOB 

Bequests  by  way  of  trust  for  distribution  amongst  the  poor  not  neces- 
sarily oonfined  to  persons  entitled  to  parochial  relief,  931 
Application  of  the  52d  section  of  the  Poor  Law  Act,  .  932 
The  enactment  may  be  excluded  by  proof  of  adverse  usage,     .  932 
Enforcement  of  such  trubts  by  popular  action,                                       .  983 

POPULAR  TRUST.     See  Chapd  Tnut—Poor, 

POSTHUMOUS  CHILD. 

Comprehended  in  a  bequest  to  children  generally,  .  696 

See  Children, 
Whether  a  settlement  is  impliedly  revoked  by  the  birth  of,  408 

See  Revocation, 

POST  NATUS,  his  right  to  divest  an  entered  heir, ....  567 

POSTNUPTIAL  PROVISIONS.     See  Matrimonial  Provinom— Revocation, 

POSTPONED  INTERESTS.     See  Vesting, 

POSTPONED  SECURITIES— Not  an  eligible  investment  for  trust  money,       1167 

POWER.    See  Appointment — Provieions  to  Children — Provisions  to  Wife — 
Asswnption — Resignation  of  Trustees^  dr. 

POWER  TO  REVOKE. 

Settlement  undelivered  is  ambulatory,  and  subject  to  granter's  power  to 

revoke,      ........  416 

Effect  of  delivery  to  a  grantee,  as  a  bar  to  right  of  r.  .  416-8 
Constructive  delivery  of  a  settlement,  .                                                   .419 

Deeds  in  the  custody  of  a  trustee,  420 

Mutual  wills  which  do  not  contain  an  element  of  contract,  421 

Mutual  wills  where  the  rights  given  to  heiis  or  legatees  are  contractual,  428 

Constructive  delivery  in  the  case  of  mutual  settlements,          .            .  423 

Rights  under  marriage  settlements,  whether  contractual  or  revocable,  424 
See  RevoeoHcn, 

POWER  OF  INVESTMENT.    See  Investment. 

POWERS  OF  HEIR  OF  ENTAIL.     ^^  Heir  of  Entail. 

POWERS  OF  SALE.     See  Conversum—SaiLe. 

POWERS  OF  TRUSTEES  AND  EXECUTORS. 

Usual  and  special  powers  distinguished,  .1180 

Powers  inoidemt  to  thb  Offiok  of  Executor. 
Powers  in  relation  to  payment  of  debts, 
Whether  maintenance  of  testator's  family  is  included, 
Management  of  trust-estate  and  performance  of  contracts. 
Making  up  titles  to  heritable  estate,    . 
Trustees  may  grant  leases  and  enter  vassals, 
May  undertake  necessary  improvements, 
Renunciation  of  leases, 
Appointment  of  factors  and  agents, 
Investment  of  trust-funds. 
Pursuing  and  defending  actions, 
Transactions  and  compromises, 
Arbitrationa  and  references, 


1180 
1162,  1180 
1181 
1181 
1182 
1182 
1183 
1188 
1184 
1184 
1184 
1186 


1522 


INDEX. 


POWERS  OF  TRUSTEES  AND  EXECUTORS- ooneiniMd.  paob 

Proiecatioii  of  parlianwiitary  prooeedingi,        ....        1240 
Powers  under  the  Tnuti  Act,  1867,    .  .    1124,  1187,  1178,  1180 

Powers  in  rel*tioii  to  investment.     See  InvatmeiU, 

P0WIR8  8PSCIALLT  GRANTKI)  TO  TRUBTBn  AND  EXXCUTOBS. 

Powen  of  smle,  how  niaed  by  implication,       ....      1185-6 

Grant  of,  under  the  Trusts  Acts,         .....         1187 

In  what  cticumstanoes  granted  to  tutors  and  judicial  fabctors,  1187-8 

Purchasers  from  trustees  ought  to  satisfy  themselves  as  to  trustee's 

power  to  sell,        .......         1189 

Power  to  borrow  on  security  must  flow  from  the  truster,  .    1189-90 

May  be  raised  by  implication  from  the  deed  of  trust,  .  1190 

Discretion  of  trustees  whether  to  borrow  on  security  or  to  sell,  1190 

No  absolute  rule  against  borrowing,     .....]  190 

Tutors  cannot  grant  bond  over  entailed  estate,  1191 

Powers  of  trustees  for  charitable  trust  to  borrow  on  security,  1191 

Powers  of  guardianship  given  to  trustees,        ....         1192 

Appointment  of  guardians  by  Either,   .....        1198 

Appointment  of  guardians  by  a  truster  not  in  loco  parerUit^    .  1193 

Responsibility  of  trustee  ^ua  tutor  or  curator,  1198-4 

Appointment  by  truster  of  guardian  to  himself,  1194 

Power  of  settling  share  of  beneficiary  so  as  to  secure  suocession  to  issue,     1194 

1196 
.  1198 

1196 
.      1197-8 

1198 

1199 
1199-1200 

1202 
938 


Power  to  cut  down  fee  to  a  protected  life  interest. 

Powers  of  Gourt  to  authorise  advances, 

Powers  to  trustees  of  making  advances  to  beneficiaries, 

Powers  of  advancement  under  Trusts  Acts, 

To  purchase  lands  for  purposes  of  settlement. 

Of  trustees  under  trusts  for  the  execution  of  entails,    . 

Estate  may  be  re-entailed  by  means  of  a  trust. 

To  enable  trustee  or  beneficiary  to  transact  with  the  trust, 

Powers  of  trustees  of  charities, 

See  Entail — InvestmerU — Realisation,  ttc, 

PMjECEPTIO  HjBREDITATIS.     See  Pa»$ive  EeprttefUation, 

PA^C/P^/^Tlf  of  eldest  heir-portioner, 

PRECATORY  TRUST  OR  BEQUEST. 
In  what  cases  amounting  to  a  trust,     . 
Expression  of  a  wish  or  intention  equivalent  to  bequest, 
Recommendation  binding  on  trustees  as  a  will, 
Principle  as  applied  by  Courts  of  Equity  in  England, 
Whether  p.  direction  is  effectual  as  a  substitution. 
Testamentary  purpose,  whether  discretionary  or  imperative, 
Trust  constituted  by  way  of  reservation  out  of  or  burden  on  estate, 

PREFERENCE  AMONGST  LEGATEES. 

Of  the  ancestor's  creditors  to  the  executor's,    . 

Of  the  ancestor's  creditors  over  the  heritable  estate,  . 

Duty  of  trustee  to  take  measures  for  cutting  down,     . 

Questions  ss  to  p.  between  assignees  of  beneficiary  and  of  trustee^ 


86 

346 
346 
346 
346 
347 
348 
349 

866 

1294 
968 
860 
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PREFERENCE  AMONGST  LEGATEES— conttnu^rf.  page 

May  be  given  under  marriage-contract  by  a  specific  conveyance  either 

to  children  or  to  trusteee,  .....  674 

Where  ^'iM  crediti  conferred  by  antenuptial  contract  p.  may  be  constituted 

after  marriage,.      .......  675 

See  Debts f  Payment  of ^  Matrimonial  Provitiwi — Legacy. 

PRESCRIPTION  OF  TRUST. 

Trustees  cannot  acquire  by  prescriptive  title  adversely  to  the  beneficiary,  934-7 

PRESUMPTION — In  relation  to  authenticity  of  writings  purporting  to  be 

holograph,  .......     279-80 

PRESUMPTION  AGAINST  DONATION.     See  Donatum— Satisfaction  of 
Legacies  and  Provisions, 

PRESUMPTION  AGAINST  DUPLICATION.     See  Cumuiaiive  and  Sub- 
stitutionary Legacies. 

PRESUMPTION  OF  LIFE. 

Uncertainty  depending  upon,  prevents  anticipation  of  payment,  63,  65 

See  Opening  of  the  Succession, 

PRICE  OF  TRUST-ESTATE— Whether  purchaser  from  trustee  bound  to  see 

to  the  application  of,         .....  .  984 

PRIVILEGES  OF  WILLS  in  relation  to  notarial  execution,  .  275 

Of  holograph  willR,       ......  286,  877 

PROBATE  AND  LETTERS  OF  ADMINISTRATION. 

Granted  in  England  or  Ireland,  equivalent  to  confinnation,    .  .  874 

Confirmation  equivalent  to,      .  .  .  .  .874 

PROCURATOR-FISCAL  OF  COMMISSARY  COURT. 

Grant  of  office  of  executor  to,  .  861 

PROCURATORY  OF  RESIGNATION. 

Entail  executed  in  form  of,      .  .  481 

Effect  of  discrepancy  between,  and  dispositive  clause  of  a  conveyance,  457 

PROFITABLE  T  R  ANS ACTIONS  of  trustee  with  trust-estate.    See  Lucrative 
Tra/Moction. 

PROHIBITORY  CLAUSES  IN  ENTAILS. 

Technical  language  not  necessary  to  constitute  a  vahd  prohibition,     .  507 

Prohibition  must  be  applied  distinctly  to  the  persons  and  estate,  508 
Prohibitory  and  restraining  clauses  cannot  be  constituted  by  reference 

to  a  previously  executed  entail,     .....  509 

Nomination  of  heirs  need  not  contain  restraining  clauses  m  gremio,    .  510 

Effect  of  erasures  in  the  restraining  clauses  of  entails,  511 

Prohibition  against  Alienation. 

Entail  must  prohibit   acts  of  disposition.     The   word   "alienate"  is 

effectual,  and  comprehends  leases,  .  .512 

Alienation  sufficiently  prohibited  by  the  use  of  the  word  "  dispone,"  513 

"  Sell "  insufficient,  as  not  applicable  to  gratuitous  alienation,  513 

Prohibition  against  Contraction  of  Debt. 

Contraction  of  debt  only  to  be  prohibited  in  relation  to  the  estate,  514 

**  Debt,"  or  an  equivalent  word,  must  be  used,  515 

Effect  of  expletive  words  :  "  burden  or  affect,"  "  security,"  Ac.  516 
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PROHIBITORY  CLAUSES  IN  ENTAILS-HX>fUtfMi«(i.  paob 

pROHIBITIOir  A0AIK8T  ALTKSIKO  TBM  ObDBB  Of  SCOOSBSIOK. 

Frequency  of  erron  in  the  expreenon  of  this  ptt^bitioii,  516 

Prohibition  held  ineifectnal  where  altemtion  of  the  eoooeeoon  is  only 

prohibited  coneequentially,  .617 

Analyne  of  the  cases  on  the  third  prohibition  :  P,  of  deeds  "in  prejudice 

of  the  foresaid  tailzie/'     ......  518 

PilO  /JVD/F/SO  BSTATE—EntaU  of, 480 

PROOF  OF  TRUST. 

Tmst  may  be  declared  by  Uie  tmster,  or  by  the  trostee  in  a  back-bond, 

or  separate  writiDg,  or  may  be  proved,     ....  1056 

Proof  of  trust  at  common  law  and  under  the  Statute  1696,  cap.  25,    .  1056 
To  WHAT  Tbansactions  thk  Statuts  Appliib.    See  Ez  facie  Ahtmlvte  Tide. 
Pkoof  op  Trust,  how  Limttsd  bt  thb  Statotb. 

Signature  of  the  trustee  sufficient  to  satisfy  the  statutory  requirement.  1065 

Recital  in  a  collateral  contract  ia  admissible  as  evidence,  1066 

Admissibility  of  unsigned  entries  in  account  books,  1066 

Entries  In  the  handwriting  of  the  trustee,        ....  1066 

Existence  of  a  trust  to  be  proved  by  signed  writing  ;  its  terms  may  be 

proved  aliunde,    .......  1067 

Effect  of  vitiation  in  e$ierUialibu$  of  a  declaration  of  trust,  1068 

Proof  of  tenor  of  a  missing  declaration  of  trust,  1068 

Trust  proved  by  judicial  acknowledgment  of  the  trustee,  1069 

Cannot  be  proved  by  oath  of  a  bankrupt  trustee  after  sequestration,   .  1069 
EyinxNCB  in  Qubstions  with  Third  Partibs. 

In  questions  between  the  truster  or  trustee  and  third  parties, .  1070 
If  a  third  party  has  an  interest  to  prove  a  trust,  Statute  does  not 

apply  to  him,        .......  1071 

Claims  of  creditors,  trustees  in  bankruptcy,  fta  .  .  .  1071 

Proof  to  found  jurisdiction,      ......  1071 

Proof  in  actions  of  relief,         ......  1071 

See  Testamentary  Instrument — Jtevocation. 

PROPINQUITY.     See  Intestate  Suceestion, 

PROTECTED  DESTINATIONS  UNDER  TRUSTS. 

Definition,  a  right  which  cannot  be  defeated  by  the  gratuitous  act  of 

the  institute  or  fiar,          ......  628 

Principle  properly  applicable  to  rights  under  matrimonial  contracts,  628 

Extension  of  the  principle  to  testamentary  provisions,  629 

Extension  of  the  principle  by  later  decisions  criticised,  629 

Power  to  cut  down  a  fee  to  a  protected  life  interest,    .  1196 

PROVISION,  HEIR  OF.     See  Service, 

PROVISIONS  TO  YOUNGER  CHILDREN,  POWER  OF  APPOINTING. 

"  Totmger,"  equivalent  in  meaning  to  unprovided  for,  1072 
Whether  "  younger  "  includes  an  eldest  son  who  stands  excluded  from 

the  succession,       .......  1078 

Import  of  the  expression  **  other  then  the  heir  entitled  to  snooeed,"    .  1074 

Effect  of  provision  to  daughters  failing  heirs-male,  1074 

Heir  entitled  to  participate  in  a  provision  to  **  children,"  1076 


INDEX.  1525 

PROVISIONS  TO  YOUNGER  CHILDREN,  POWER  OF  APPOINTING— 

continued,  page 
In  what  caces  a  poiwer  of  providing  for  yonHger  children  may  be 

exercised  in  favour  of  grandchildren,         ....     1075-7 
Deed  of  provision  not  invalidated  by  reason  of  non-recital  or  mis-recital 

of  the  power,         .......  1077 

Estimation  of  free  rental  or  annual  value,  where  provisions  depend  on 

the  rental,             .......  1078 

Whether  and  on  what  conditions  an  expectant  heir  may  execute  a 

power  given  to  heirs  of  entail,      .....  1078 

Effect  of  the  law  of  entail  on  powers  of  providing  for  younger  children,  1079 
Provisions  under  the  Aberdeen  Act ;  the  entire  fund  may  be  given  to 

one  of  the  objects,            ......  1080 

Bonds  of  provision  affecting  the  heir  are  burdens  on  the  estate,           .  1081 

Onerosity  of  younger  children's  provisions  in  question  with  creditors,  1082 
At  what  period  the  objects  of  a  gift  to  younger  children  are  to  be 

ascertained,           .            .                                     .                        •  1082 

Such  powers  reserved  by  implication  in  testamentary  settlements,  677 

But  must  be  expressed  in  marriage-contracts  and  deeds  of  entail,  678 
Whether  a  reasonable  provision  may  be  made  for  children  of  a  second 

marriage  out  of  a  settled  fund,      .....  677 

Parent's  implied  power  of  division,      .....  1087 

Appointees  rank  preferably  to  the  heir  in  case  of  insufficiency  of  the  fund,  1285 

Powers  of  appointment  given  to  trustees,  their  construction  and  effect,  1099 
Whether  appointment  is  voidable  for  excess,    .                         .            1100,1105 

PROVISIONS— Satirfaction  of  legacy  by,    .....  786 

Satisfaction  of,  by  legacy,        ......  742 

Satisfaction  of,  by  advances,    ......  753 

Vesting  of.     See  Vesting. 

PROVISIONS  TO  WIVES,  POWER  OF  APPOINTING. 

Power  of  maker  of  an  entail  to  exclude  terce,  and  effect  of  exclusion,         1088 
Effect  of  variance  between  power  conferred  by  entail  and  the  deed  of 

provision  in  exercise  of  power,      .....         1088 

Oonstruction  of  a  power  of  granting  annuities  limited  to  proportion  of 

free  rental,  .......         1084 

Mode  of  computation  of  the  free  rental  in  relation  to  annuities,  1084-5 

See  ProvUiona  to  Younger  Children,  Power  of  Appointing, 

PUBLIC  OFFIOE—niegality  of  trust  disposing  of  revenues  of,      .  297 

PUBLIC  PURPOSES,  TRUST  OR  BEQUEST   FOR.     See  CharUaUe 
Bequest. 

PUBLIC  TRUST. 

Liability  of  trustees  of,  for  the  acts  of  their  employees,  946 

Liability  of  members  of,  for  expenses,  .....  946 
Parliamentary  commissioners  and  trustees  cannot  charge  unauthorised 

expenses  against  the  fund,             .....  1289 

Interdict  against  proceedings  of  trastees,  when  competent,  1240 

PUPIL.    See  Minor. 
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PURCHASE— Pofww  to  tnisteM  to  pnroliMe  landi, 
PURCHASES  OF  TRUST-fiSTATB  BY  TRUSTEES. 

To  WHOM  TIU  DlBQUALinCATION  ATTAOHB. 

Limits  of  the  rale  th&t  trustee  csonot  tmissct  with  Uie  trust, 

Reeeon  of  the  disftfaility  attsching  to  the  offioe  of  trustee, 

Whether  illegality  depends  on  the  circmnstanoe  of  Uie  trustee  having 

personally  acted,  .*..•• 
Inquiry  into  the  fairness  of  the  transaction  held  inadmittible, 
The  rule  applies  to  factors,  agents,  auctioneers,  fta 
How  far  the  benefidaiy  is  excluded  from  purchasing, 
Purchases  by  a  creditor  of  the  trust,  whether  competent, 
Disability  of  an  agent,  whether  it  is  special  or  general, 
Trastee  may  purchase  from  Uie  beneficiary,    . 
Objection  held  to  be  obyiated  by  the  resignation  of  the  trustee, 
Oue  of  trustee  acquiring  estate  without  onerous  cause, 

RnCXDUB  OOMPRBHT  TO  THB  BkIIFIGIABT. 

Purchases  by  trustees  not  null,  but  reducible^ 
What  parties  have  a  tiUe  to  reduce  sale  to  a  trustee, 
No  action  against  co-trustee  unless  accessory  to  Uie  purchase, 
Beneficiary  may  either  ratify  sale,  or  demand  reconveyance  or  resale, 
In  what  cases  the  benefidaiy  is  bound  to  accept  a  reconveyance, 
Purchaser  must  account  for  rents  and  profits  of  possession,     . 
'trustee  entitied  to  deductions  for  outlay  and  meliorations, 
Whether  the  estate  may  be  reclaimed  from  bona  fide  assignee, 
Resale  under  judicial  authority,  in  what  cases  neoeaiary, 
Measure  of  damages  exigible  from  trustee  purchasing  trust-estate, 
Competing  purchaser  may  claim  reduction  of  previous  o£Fers, 
Effect  of  homologation  by  the  beneficiary. 
Mora  as  a  defence  to  an  action  of  reduction,  . 


pagb 
1198 


988 
990 

991 
991 
992 
994 
994 
996 
996 
996 
997 

997 

998 

998 

999 

999 

1000 

1000 

1001 

1001 

1002 

1008 

1004 

1004 


PURCHASES  OF  LANDS  TO  BE  ENTAILED. 

Construction  of  powers  given  to  trustees  to  purchase  lands,    . 
Trusts  for  the  purchase  of  lands  to  be  entailed  on  settlor's  heira, 
Personalty  directed  to  be  invested  in  the  purchase  of  lands  descends  as 
heritable  estate,    ....... 

See  Convenion—EntaUj  Tnut  for. 

ApFLIOATIOH  of  RbNTB  U5DKB  DIRIOCTOK  TO  AOOITMULATB. 

Heir  entitled  to  accumulations,  unless  the  contrary  is  directed. 

Doctrine  of  the  English  law,  whether  identical. 

Rule  as  to  indefinite  accumulations  established  in  Lord  Stair's  case,   . 

Indefinite  direction  satisfied  by  adding  one  year's  interest  to  principal. 

Rule  that  one  year  a  reasonable  period  for  accumulation  not  abeolute, 

Duration  of  accumulation  may  be  specifically  fixed  by  the  settiement. 

Effect  of  TheUnsson  Act  as  extended  by  11  and  12  Vict,  cap.  80, 

Accumulation  dependent  on  the  extinction  of  debt,  &o. 

Vested  rights  of  the  beneficiary  before  execution  of  a  conveyance, 

Application  of  surplus  revenues  where  purchase  exhausts  the  capital. 

Debts  charged  upon  capital  not  to  be  paid  out  of  annual  revenues, 
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PUBCHASER  FROM  TRUSTEE.    See  Salt,  faob 

PURPOSES  OF  TRUST.  See  Validity  of  Trust— Sale—IkbtSj  Paynunt  of 
— Purehoie  of  Lands — Charitable  Bequest— Entail,  Trust  for — Legaxy 
— Separate  Estate, 

QUANTITY— Legacy  of.    See  Legaey, 

QUORUM. 

Proviuon  as  to  qnoram  under  the  Trusts  Acts, 

Whether  at  common  law  executors  act  by  a  majority, 

Oue  where  executors  are  also  trustees, 

Executors  may  sue  separately  for  their  shares  of  succession, 

Ooncunenoe  of  entire  body  of  trustees,  whether  requisite 

extraordinary  administration. 
Minority  may  defend  actions  and  protect  trust-estate, 
Corporation,  whether  members  vote  singly  or  collectively  in 

business  of  trust,  ..... 
Trust  not  afiected  by  change  in  constitution  of  corporation, 

See  Jovni  and  Several  Appointment  of  Trustees^^Assumption, 

RADICAL  RIGHT. 

Trusts  which  burden  the  interest  of  the  truster  distinguished  from  those 

which  divest  him,  959 
Unless  purposes  exhaust  the  estate,  trust  is  merely  a  burden,  and  the 

truster  retains  the  radical  title,     .....  969 

Analogy  between  trusts  inter  vivos  and  heritable  securities  in  relation  to 

radical  title,          .......  960 

If  reversion  disposed  of  in  trust-deed,  radical  title  held  to  be  transferred,  960 

Trusts  which  do  not  divest  the  grantor  are  operative  as  real  securities,  960 

Revermon  may  be  adjudged  from  the  hcereditas  of  truster,       .            .  961 
Truster  possessing  only  on  his  radical  title  may  create  an  entail  of  the 

trust-estate,          .......  961 

A  title  cannot  be  made  up  through  the  trustee,  962 
Truster  retaining  reversionary  interest  may,  on  fulfilling  trust  purposes, 

require  trustee  to  discharge  the  trust,       ....  962 

In  what  case  is  a  reconveyance  unnecessary,   ....  962 

Trustee  infeft  in  security  of  advances,  and  taken  bound  to  convey  to  heir 

of  marriage,  has  reversionary  interest  for  benefit  of  heir,  963 

Trustee  under  ra/ocie  absolute  conveyance  has  the  radical  title,  968 

Even  where  purposes  declared  do  not  exhaust  the  estate,  964 

And  although  both  titles  are  recorded,             ....  964 

Delivery  of  ex  facie  absolute  disposition  divests  the  grantor  of  his  title,  965 

Extension  of  the  principle  of  truster's  radical  right,  966 

Powers  of  a  truster  retaining  the  radical  title,                          .  966 

Interest  of  the  truster's  creditors  in  the  reversionary  estate,    .  967 

RATIFICATION.     See  ffomologation, 

REAL  AND  PERSONAL  ESTATES.    See  Liability  of  the  Real  and  Personal 
Estates, 
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REALISATION  OF  TRUSTTS  AND  BXECUTRY  B8TATES.  faok 

Traitaea  must  ooofinn  in  order  to  have  an  aotiva  titk,  1144 

What  titlet  of  poawanon  are  equivalent  to  confirmation,  1146 

Rodnetion  of  oompeting  titlesy  accounting,  &a             .            .            .  1146 

ReooTery  of  iweti ;  tnisteee  have  a  discretion  as  to  bad  debts,  1146 

Exeoatora  charged  with  interest  after  the  elapse  of  a  year,  1147 

Trostee's  right  to  call  for  exhibition  of  documents,  1147 
Rule  as  to  compensation  in  relation  to  trast  debts,                               .1 147 

Nature  of  the  diligence  preetable  by  trustees, ....  1147 

Consequences  of  delay  in  recovering  the  assets,  1148 

No  excuse  that  executor  has  a  peraonal  interest  in  the  subject,  1148 

Diligence  prestaUe  by  agents  and  factors,       ....  1149 

Duty  of  realisation  when  tnut-estate  consists  of  a  going  business,  1160 

Duty  when  trust-estate  consists  of  shares  in  joint  stock  company,  1151 

Duties  in  relation  to  management  of  heritable  property,  1 161 

Trustees  adopting  lease  incur  liability  for  arrears  of  rent,  1162 

Signing  receipts  for  money  is  an  act  of  intromiaBion,  .  1168 

Debtor  paying  to  trustee  is  not  bound  to  see  to  the  application,  1 168 

Debtor  may  be  liable  if  participant  in  fraudulent  appropriation,  1164 

Management  of  trust-estates  by  factors  ;  power  to  appoint,    .  1164 

RECEIPTS  OF  TRUSTEES— Trustee's    receipt    is    evidence   of    personal 

intronussion,  .  .1163,  1220 

RECITAL. 

Whether  r.  can  receive  effect  as  a  gift  by  implication,  317 

See  Implieatum. 

Whether  r.  is  admissible  in  proof  of  trust,       ....  1066 

J2.  of  informal  writing  in  subsequent  deed  not  equivalent  to  adoption,  291 

See  Taitanientary  Writing, 

REOONVERSION, 287 

See  Convertion. 

RECORDING  OF  ENTAIL, 528 

See^nfoiZ. 

REFERENCE— Powers  of  trustees  to  enter  into,     .  .1186 

REFERENTIAL  WORDS. 

Adoption  of  will  or  oodicO  by,             .....  289 

See  TettamerUarif  Writing, 
Entail  by  r.  is  inefibctual.     See  Prohibitory  Clauie. 

'*  RELATIONS  "—Construction  of,  in  bequests,      ....  771 

See  Object  ^Uncertainty, 

Discretionary  power  to  divide  amongst  r.        .  387,  861 

Failure  of,  by  death  of  trustee,            .....  352 

Power  in  favour  of,  may  be  exerosed  in  favour  of  maternal  r.  888 

RELIEF— Right  of. 

Parole  evidence  admissible  to  prove  trust  in  action  of,                         .  1071 

Right  of  r.  amongst  heirs  and  personal  representatives.  1814 
See  Passive  Repreientation — Liability  of  Real  and  Personal  Estates, 

RELIGIOUS  SOCIETIES— Trusts  for, 926 
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REMOVAL  OF  TBUSTEE—In  what  circumstanoes  the  Oourt  may  grant,         1275 

See  Judioial  Factor, 
EENT8,  APPORTIONMENT  OF, 210 

See  Heir  <md  ExeoutoTf  RighU  of, 

REPARATION.     See  LiabaUy— Damages. 

REPETITION  OF  LEGACIES.     See  Cumulative  and  SubstUuHonary  Legactet. 

REPRESENTATION  IN  IIH^STACY. 

Under  the  Moveable  Suooesston  Act,  119 

REPRESENTATION—Panive.     See  Pauive  Repretentalion. 

REPRESENTATIVES,  PERSONAL.     See  Intestate  Sueeession  in  Moveables. 

REPUGNANCY  OR  CONTRADICTION  IN  WILLS. 

In  caies  of  r.,  a  Buhseqaent  provision  denotes  a  subseqaent  intention,  364 

Wordi  irreooncilable  with  general  context  may  be  rejected,  irreepeotive 

of  their  local  position,   .  .  *  .  .  866 

The  dispositive  clause  held  to  be  the  ruling  clause,  866 

Effect  of  omissioa  to  notice  collateral  right  comprised  in  a  prior  grant,  357 

Under  separate  gifts  of  the  same  subject  the  grantees  take  concurrently,  858 

Special  devise  or  disposition  not  controlled  by  general ;  nor  by  words 

inacoorately  describing  it,  .....  858 

See  Supplying  Words — Restoration  of  Text. 

RESERVATION — Liferent  by,  and  powers  of  the  proprietor.     See  AppointmejU. 

RESIDENCE. 

Conditions  in  legacies  requiring  or  prohibiting  r.  in  a  particular  place,  601 

Non-residence  of  trustee  a  ground  for  the  appointment  of  a  judicial 

factor,    .  ...  1186,  1177 

RESIDUE. 

What  words  are  equivalent  to  a  giit  of,  ...  .  689 

Circumstanoee  which  determine  whether  a  particular  interest  lapses  or 

falls  into  residue,  .......  590 

Unclaimed  shares  of  legal  succession,  leg^tim,  &c  591 

Estates  of  which  the  truster  had  the  power  of  disposal,  591 

Bonus  on  stocks  and  proceeds  of  policies,         ....  591 

Lapsed  interests  in  heritable  estate,     .....  591 

Proceeds  of  converted  heritage,  591 

Surplus  proceeds  of  residue  burdened  with  annuities,  .  592 

Liferent  interests  and  accumulations,   .....  592 

Interest  on  a  deferred  legacy,  ......  598 

Interest  on  money  to  be  laid  out  on  land,        ....  598 

Undisposed-of  cafatal,  where  interest  given  in  liferent,  .  598 

Lapse  by  residuary  legatee  repudiating  the  settlement,  594 

Lapse  by  predecease  of  residuary  legatee,         ....  694 

Lapse  of  residue  avoided  by  ulterior  destination,  594 

Effect  of  direction  to  divide  r.  amongst  legatees  rateably,  579 
VBSTiNa  OF  Residue.    See  Vesting, 

RESIGNATION  OF  TRUSTEES. 

At  oonmion  law,  trustee  cannot  resign  without  authority,  1188 
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RESIGNATION  OF  TRUSTEES^-ccmtinued,  paob 

Trustee  may  resign  with  oonaent  of  the  beneficiAry,  1189 

ICsy  reugn  under  the  anthority  of  the  truster,  1140 

Court  may  authorise  resignation  in  case  of  necessity,  .  1140 

Leave  to  reeign  granted  for  illness  or  permanent  residenoe  abroad,  1140 

Resignation  of  trustees  and  executors  under  the  Trusts  Acts, .  1141 
Trustee  resigning  under  powers  of  Trusts  Acts  entitled  to  have  name 

taken  off  register,  where  trustees  are  holders  of  shares,    .  1143 

RESOLUTIVE  CLAUSE, 519 

See  Irritant  and  RetoUUive  Clautu, 

RESTORATION  OF  TEXT  IN  WILLS. 

Rule  that  clause,  oeneelesi  in  its  actual  position,  may  be  tranqxised,  .  866 
Doctrine  of  transposition  criticised :  essentially  a  conjectural  remedy,  866 
Oomotion  of  eiron  in  dates,  numbers,  and  nomenclature :  mistran- 
scription or  misnomer,       ......  867 

Changing  words :  cases  where  new  meaning  suggested  by  the  context,  867 

"  Or  "  changed  into  **  and  "  to  avoid  doing  violence  to  the  meaning,   .  869 

Death  *'  without  attaining  majority  wr  being  married,"  369 

Death  **  within  year  and  day,  or  without  heirs  procreate,"  870 

Case  where  '*  and  *'  was  construed  disjunctively,  871 

''Survivors'*  construed  as  including  "other  legatees,*'  371 

RESTRAINTS— On  the  testamentary  power. 

See  Validity  of  Trutt —Perpetuity — Aecumulation, 

RESULTING  TRUST. 

RlSULnNO  INTEBI9T8  IK  CABB8  Off  LaPSEO  SuCCKSSION. 

Rule  that  lapsed  interests  result  to  heirs-at-law,  1026 

Li^Me  avoided  by  a  conditional  institution  of  heirs  or  objects, .  1026 

Examples  of  resulting  interests  ;  Entail  Amendment  Act,  1027 

Resulting  interest  in  pro&ts  where  a  disponee*s  title  is  reduced,  1027 

Effect  of  a  failure  to  dispose  of  beneficial  interest  under  a  trust,  1027 

Effect  of  fraud  on  the  claim  of  the  heir,            ....  1027 

Distinction  between  trust  for  purposes  to  be  declared  and  a  convey- 
ance which  is  eae /act£  absolute,     .....  1028 

Surplus  accumulations  result  to  the  truster's  heirs,  unless  the  capital 

has  vested,            .......  313 

See  Proof  of  Trutt. 
What  Words  give  a  Bbkificial  Imtkrbst  to  the  Teusteb. 

Distinction  between  partial  and  total  trusts,    ....  1028 

Heir-at-law  cannot  be  excluded  by  disinheriting  words,  .1029 

Intention  to  give  a  beneficial  interest  to  the  trustee,  how  inferred.     .  1029 
Intention  to   benefit    inferred    from    expressions    of   afiisction    and 

from  relationship,               ......  1080 

Where  the  trust  is  a  burden  on  the  estate,  residue  goes  to  disponee,    .  1030 

The  failure  of  a  chaige  results  to  the  disponee,  1031 

Executiy,  in  its  own  nature,  is  a  beneficial  title,  1032 

Madeatrustby  Statute(18andl9yiot.,  cap.  23,  §8,)  1082 
Whether  executor-nominate  takes  a  beneficial  interest  in  a  question 

with  the  Crown,    .......  1082 
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RESULTING  TRUST— wrUinued,  paqb 
^'Universal  l^atee"  is  a  beneficial  title;  qucere,  as  to  "univeraal 

intromitter,"         .......  1088 

Effect  of  an  expross  exclusion  of  the  rights  of  next  of  kin,  1083 
Who  arb  kntttlsd  to  thb  Rbsultino  Interest. 

Heritable  intereats  resnlt  to  the  heir,  moveable  interests  to  next  of  kin,  1034 

Lapsed  interests  result  as  in  case  of  intestacy,  1034 

Not  aflbcted  by  direction  to  convert,    .....  1085 

Legacy  is  in  general  personal  to  the  legatee,    ....  806 

Destination  to  heirs  and  assignees  not  an  exception,    .  807 
In  legacies  given  by  a  mutual  will  whether  the  legatee  must  survive 

both  the  testators,             ......  809 

Li)gaoies  to  a  class  do  not  lapse  if  any  of  the  objects  survive,  .            .  810 

Legatees  of  a  partial  residue,  whether  entitled  to  benefit  of  a  lapse,     .  811 

Li^wed  shares  are  taken  by  a  residuary  as  a  part  of  the  residue,  811 
Power  of  division  unexercised,  estate  results  to  the  beneficiaries  in 

equal  shares,          .......  1104 

See  Appointment, 
RKdULTiNO  Intebestb  dmobr  Charitablb  Tbusts. 

In  what  cases  a  beneficial  interest  results  to  the  trustee,  1086 

Distinction  between  cases  of  trust  of  the  entire  subject  and  burdens,  .  1087 

Resulting  interest  of  the  heir  of  the  testator  or  truster,  1088 

Where  trust  is  conditional  on  the  trustee's  acceptance,  1038 

Where  the  trust  purposes  do  not  exhaust  the  estate,    .  1088 
Where  the  amount  of  the  bequest  is  not  specified,  and  there  is  a 

surplus  after  providing  for  charity,            ....  1039 

Where  the  bequest  altogether  fails,      .....  1089 

Results  of  the  English  authorities,       .....  1040 
Rbsultiiio  Interests  under  ex  vaoie  Absolute  Titles.    See  ExfacU 

AhaoltUe  Tide. 

RETURN—Clauses  of,  their  import  and  effect,         ....  559 

REVENUE  LAWS— International  questions  relating  to,     .  48 
REVERSIONARY  INTEREST.     See  Radical  Right  of  Truster, 
REVIVAL  OF  WILL. 

By  cancellatton  of  revoking  instrument,  411 

By  operation  of  subsequent  instrument,           ....  414 

REVOCATION  OF  WILLS  AND  DISPOSITIONS. 

Power  to  Revoke  (Unilateral  Instruments  and  ErFEor  or  Delivery). 
Will  or  settlement  undelivered  is  ambulatory,  and  subject  to  grantor's 

power  of  r.  415 

Delivery  a  bar  to  r.  where  vested  interest  conferred  on  the  grantor,    .  415 

Settlements  by  deed  inter  vivos  become  efifoctual  by  delivery,  417 
Whether  grantor's  interest  in  acquirenda  is  carried  by  a  voluntary  general 

settlement,                                                              ...  418 

Father  not  entitled  to  defeat  rights  of  minor  children,  418 

Constructive  deliveiy  of  settlements,   .....  419 

iVssnmed  delivery  to  granter's  family,            ....  419 

Deeds  in  custody  of  a  trustee  presumed  to  be  delivered,  420 
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REVOCATION  OF  WILUd  AND  DISPOSITIONS— <»>fa»mi«f.  paqb 

PowBB  TO  Bivou  (Mutual  SirrLiiciifTS,  Ac.). 

Mafeiul  will  IB  in  genenJ  equivalent  to  lepermte  wills,  -421 

MutiuJ  wHIb  which  do  not  contain  the  element  of  contract,  421 

Willi  which  give  Uie  lurviTor  the  fee,              ....  422 

Willfl  which  give  the  ranriTor  a  life  interest,   ....  422 

Wills  where  rights  given  to  heirs  are  contractual,  423 

Constructive  deliveiy  of  mutual  settlementi,   ....  428 

BxFBns  RxvooATioir. 

How  an  intention  to  revoke  may  be  exprened,  401 

Revocation  in  general  tenna,  effiset  of,  401 

Effect  of  general  r.  of  prior  wills  in  relation  to  heritable  estate,  402 

Effect  of  partial  revocation,     ......  402 

Revocation  may  be  eflfoctual,  although  new  gift  ineffectual,  402 

RlYOOATION  BT  BiBTH  OF  CbXLDBKM. 

Definition  and  supposed  origin  of  the  rule,       ....  408 

Qualifications  of  the  principle,              .....  404 

Whether  pecuniary  legacies  are  so  revoked  in  such  ca«ep,  404 

Rule  fails  where  there  is  evidence  of  intention  that  will  should  subsist,  405 

Revocation  by  birth  of  an  heir,            .....  406 

Whether  a  settlement  impliedly  revoked  by  birth  of  a  posthumous  child,  405 

AOBfPTlON  OF  SPBCIFIO  LeOACUS  (AlTBBATIOM  OF  TiTLB). 

Revocation  by  ademption  of  specific  legacy,     ....  406 

Ademption  of  specific  legacies  by  conversion  of  the  subject,    .  407 

Ademption,  how  far  affected  by  intention,       ....  407 

by  the  re-settlement  of  estate  on  which  a  provision  is  chaiged,  408 

RlVOOATIOV  BY  CaNCBLUMO  OR  DbSTBOTIMQ  A  WiLL  ANIMO  BT  FAOTO. 

Cancellation  animo  et  faeto  equivalent  to  express  revocation,  .  409 
Acts  which  are  equivalent  to  cancellation,                                            .410 
Grantee  claiming  under  deed  found  cancelled  bound  to  prove  its  sub- 
sistence,   ........  410 

Effect  of  cancellation  on  the  succession,  .411 

Rbvocation,  Total  or  Partial,  bt  a  subsbqubnt  imoonsibtent  Testa- 
mentary Writing. 

Express  and  implied  revocation  distinguished,  412 

Rules  of  construction  for  determining  questions  of  implied  r.  .  412 
If  possible,  both  wills  shall  subsist,  .413 
Revival  of  revoked  will   by  the  operation  of  a  subsequent  revoking 

instrument,           .......  414 

RiOHTB     UNDER    MaBBIAOB     SbTTLBMEMTS,      WHBTHEB    OoNTEAOTUAL    OR 

Revocable. 

Contractual  rights,  how  classified,        .....  424 

Law  as  to  contractual  rights  of  grandchildren,  425 

Destinations  to  children  and  grandchildren,     ....  426 

Whether  contract  defeasible  by  joint  act  of  father  and  son,     .  426 

Contractual  interests  of  grantees  in  general,    ....  427 

Effect  of  postnuptial  in  competition  with  antenuptial  provisions,        ,  427 

Antenuptial  settlement  only  revocable  when  wife  has  an  unqualified  feei,  428 

How  wife's  estate  may  be  completely  protected  during  the  marriage,  428 
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KBVOOATION  OF  WILLS  AND  DISPOSITIONS— coneintierf.  paqk 

Postnuptial  settlements  ineffectual  tWra/amiZtdm,  .  429 

In  conveyance  in  liferent  with  a  destination-over,  if  destination  of  fee 

afterwards  revoked,  whether  fee  results  or  passes  to  liferenter,    .  326 

Under  what  circumstances  postnuptial  provisions  to  children  are  revocable,    668 

ROBBERY— Trustee  not  liable  for  loss  by,  .  1156,  1209 

SAFE  CUSTODY  OF  TRUST-ESTATE.     Boe  Management—Realisation. 

SALE. 

PowBR  TO  Sell.' 

Implied  in  relation  to  personalty,         ....  973,1185 

In  what  cases  implied  in  relation  to  heritage,  ....         1186 
Powers  of  sale  under  the  Trusts  Acts,  ....        1187 

Powers  of  sale  of  tutors  and  judicial  officers,    .  .1187 

Power  when  equivalent  to  a  direction.     See  Oonvernon, 

BZIOUTXON  OF  THS  TbDST. 

Purchaser  must  satisfy  himself  as  to  the  existence  of  a  power  of  sale,  1189 

Exercise  of  powers  of  a.  by  heritable  creditors,  974 

Under  bonds  granted  in  virtue  of  Entail  Amendment  Act,     .            .  975 

Trustees  are  the  judges  as  to  the  necessity  for  executing  power  of  a.    .  975 

Trust  for  s,  may  be  executed  by  a  factor,        ....  975 

Whether  trustees  may  exercise  powers  of  «.  by  a  majority,      .            .  975 

Sale  at  the  instance  of  creditors  must  be  by  public  roup,         .  976 

Creditor  must  give  debtor  opportunity  of  paying  before  advertising,    .  977 

Valuation  and  upset  price,  articles  of  roup,  &c.  977 

Construction  of  stipulations  as  to  title,             ....  978 

Sale,  how  to  be  carried  through,          .....  978 

Settlement  of  the  price,  re-exposure,  ftc.         ....  979 

Sale  by  private  bargain,  prevention  of,  by  interdict  or  inhibition,  979 

Gteneral  power  a  sufficient  authority  to  sell  by  private  bargain,  980 

Extension  of  powers  of  trustees  for  sale  under  the  Trusts  Acts,  980 

POWEB  TO  ORANT  TiTLES  AND  TO  DI8CHABGB  PUBCHASEBS. 

Trustees  for  sale  are  bound  to  make  delivery  and  to  grant  titles,  981 
Warrandice  to  be  granted  by  trustees,                                                  .981 

Purchaser  must  satisfy  himself  that  trustee  has  a  title  and  power  of  sale,  982 

Purchaser  ought  to  ascertain  whether  power  given  absolutely,             .  982 

Not  bound  to  inquire  whether  sale  necessary,  ....  983 

Unlets  the  power  is  conditional  on  necessity,  ....  988 

Sale  in  excess  of  the  power  conferred,              ....  988 

Sales  under  ex  facie  absolute  dispoeitions,  and  purchaser's  title,          .  948 

Effect  of  conditions  in  the  purchaser's  infeftment,  984 

Purchases  from  creditor  selling  under  a  power,  984 

WhBTHEB  PuBOHAJSBB  is  bound  TO  BEE  TO  THE  APPLICATION  OF  THE  PbICE. 

No  authority  for  holding  purchaser  liable  to  see  to  application  of  price,  984 

Purchaser  owes  no  duty  to  the  beneficiary,      ....  985 

In  England,  purchasers  liable  to  see  to  application  only  in  the  case  of  a 
trust  for  immediate  distribution  amongst  parties  named  in  the 

settleBoent,  .......  986 

Exoeptions  ;  fraud  or  connivance  un  the  part  of  the  purohaieir,  .  986 
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Statatory  dlacbarge  of  porchaten  from  hariteUe  orediton,  987 

Pmchaaer  from  heritable  creditor,  when  entitled  to  oonaign  price,  987 

PowiBS  or  Sale  undkr  Chabitablb  Tbustb.    See  CkarUabU  Tnut. 

Sale  op  Trust-Ebtati  to  Tbustii.     See  Furchaaet  6y  Trustees, 

Epfbct  op  Ck>iiTBACT  OP  Salb  oh  Suoobsion.     See  Heir  and  Executor^ 
Convernon,  CotutnteUvt. 

SATISFACTION  OF  LEGACIES  AND  PBOVISIONa 

SATmPACriON  OP  LiaACUBB  BT  PBOYIBIOirS. 

No  presnmptkNi  that  proviuoos  are  intended  In  aatisfaotion  of  prior  be* 

quest  or  gratnitona  provision,        .....  786 

Satisfaction  may  be  inferred  from  terms  of  sabseqaent  provision,  787 

Statu  of  the  authorities  upon  implied  satisfaction  of  legacies,  .  788 

Circumstances  from  which  it  may  be  inferred  that  legacy  is  satisfied,  739 

Circumstances  in  which  satisfaction  is  not  inferred,  .  .  741 

SATisFAcnoN  OP  Onibous  Pboyisiows  bt  Lboacibi. 

Presumption  that  legacies  are  given  in  satirfaction  of  onerous  provirions,  742 

where  the  provisions  are  similar  in  amount,                         .            .  748 

where  the  subsequent  provision  is  of  laiger  or  of  smaller  amount,   .  748 
Destination-oTer  in  subsequent  provision  not  sufficient   to  overcome 

presumption  for  «.  .744 

Satisfaction  not  presumed  unless  provisions  are  efu$dem  ffenerit,  745 
Biamage-contract  provision  to  widow  and  children  not  satisfied  by 

legacy  to  children  alone,  ......  746 

Case  of  legacy  given  in  satisfaction,  but  subject  to  different  destination,  746 
Disposition  of  heritable  estate  not  presumed  to  be  in  aatiafaction  of 

l^gitim,      ........  747 

Doubts  as  to  «.  may  be  prevented  by  an  express  declaration,    .  748 

Satispaction  op  Dbbtb  bt  Lboacubb. 

How  far  the  maxim  debUor  non  pnetusiitttr  donart  is  i^iplicable  to 

legacies  in  favour  of  creditors,      .....  748 
Although  circumstances  generally  sufficient  to  overcome  presumption 

against  donation,  that  presumption  must  be  recognised,  .  748 
Doctrines  of  the  English  and  Scottish  law  on  the  subject  of  presump- 
tion against  donation  contrasted,  .....  760 
Presumption  may  be  overcome  by  evidence  of  contrary  intention,  760 
General  direction  to  pay  debts  immaterial  to  the  question  of  a.  751 
Presumption  for  «.  not  overcome  by  differences  as  to  term  of  payment,  751 
Debt  not  presumed  to  be  satisfied  by  legacy  with  a  destination-over, .  761 
Debt  not  presumed  to  be  satisfied  by  conditional  leg^y,  .  762 
Li)gacy  not  to  be  held  in  «.  of  debt  unless  it  is  ^umUm  generis,  762 
Satisfaction  of  claim  for  wife's  share  of  goods  in  communion,  768 

Satisfaction  of  Lboaoies  and  Pbovibionb  by  Advances. 

Whether  tiie  rule  debitor  non  proBsumitwr  donare  is  applicable  to  the 

satisfaction  of  legades  or  provisions  by  advances,  768 

Advances  by  a  father,  or  person  tn  loeo  parentis,        ...         768 
Advances  not  held  to  be  in  t.  of  legacy  or  provisimi  unless  there  is 

evidence  of  intention  to  satisfy,    .....         764 
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SATISFACTION  OF  LEGACIES  AND  PROVISIONS— contmu«i.  paob 
Result  of  authoritieB  u  no  poaitive  presnmption  of  ntiafaotion  by  sach 

advances,  ........  765 

Advances  by  a  person  not  standing  in  loco  parerUit,    .  756 

Effect  of,  upon  declaration  that  iQf^aoy  to  be  taken  in  «.  of  advances,  .  766 
In  such  cases  provision  to  a  daughter  and  her  children  satisfied  by 

advance  to  daughter,         ......  756 

££fect  of  express  declaration  that  advances  to  be  taken  in  <.  .  756 
Provision  to  a  daughter  and  her  children  held  to  besaUsfied  by  advances 

to  the  daughter,    .......  756 

SATISFACTION  OF  Ij:aiTIM,  &a.    See  LtgUim—Jtu  RdicUB-Terce-- 
Courtesy — Executry. 

SCHOOL. 

Completion  of  trustees'  title  to  property  of  school  under  the  general  Act,  910 

Administration  of  educational  truats,  and  powers  of  the  trustees,  944 

Trustees  may  dismiws  teacher,               .....  945 

Patrons  of  educational  institutions  may  call  trustees  to  account,  952 

SCIENCE,  Trust  for  purposes  of.     See  Charitable  BequetU. 

SECURITY,  HERITABLE. 

Postponed  heritable  security  not  an  eligible  investment  for  trust  money,  1167 
Trustee,  when  liable  by  reason  of  insufficiency  of,        .  1168 

Criterion  of  liability  under  Statute,     .  .1170 

Succession  not  converted  by  direction  to  invest  funds  on.     See  Conversian, 

SECURITY,  PERSONAL. 

Authority  to  invest  on  pergonal  security,  meaning  and  effect  of,  1171-2 

Liability  resulting  from  such  investment,        ....      1207-8 

SECURITY  TITLE.     See  £x  facie  A  btoltUe  Tide— Proof  of  Trust, 

SELECTION,  POWER  OF. 

Construction  of,  in  bequest  of  corporeal  moveables,  344 

Selection  amongst  relations,  or  objects  of  trust,  .  337,  845 

SEPARATE  ESTATE. 

Exclusion  of  thejiM  mariH  may  be  either  general  or  confined  to  specified 

estate,       ........  683 

What  terms  import  an  exclusion  of  the  j'u«  mariti,  684 

Exclusion  of  the  jus  mariti  in  relation  to  acquirenda,  685 

In  relation  to  corporeal  moveables,      .....  685 

Husband's  rights  cannot  be  effectually  excluded  after  marriage,  685 

Constitution  of  separate  estate  by  conveyance  to  the  wife,  or  to  trustees,      68C 
Such  trusts  are  revocable  after  dissolution  of  marriage,  .  686 

Distinction  between  effect  of  simple  exclusion  of  jus  mariti  and  separate 

estate  in  trust,       .......  687 

Income  paid  by  a  wife  to  the  husband's  account  presumed  to  be  a  gift,  688 
Identification  of  wife's  estate  when  mixed  with  estate  of  husband,  689 

See  Married  Women*M  Property  Act. 

SEQUESTRATION— See  Bankruptcy, 

SEQUESTRATION  OF  TRUST-ESTATE.    See  JudMsial  Factor. 

*' SERVANTS  "-BequeatB  in  favour  of 773 
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8KRVI0E  OF  HEIBSAT-LAW. 

PotmhuJ  lightB  to  Und  Test  by  Stototo  without  Mrvioe, 
Penoiud  title  vesti  bj  wrvioe  ;  real  rights  by  infeftment, 
Hnshand  caiinot  oompel  wife  to  9mrv% 
Rights  soqoired  by  t,  not  defesaibls  by  birth  of 

Vktino  or  PiBSOHAL  Rights. 
Definitioii  of  geoeiml  service,    . 
PM>cediire  for  obtaining  general  i. 
Objections  to  general  a.  and  title  to  reduce, 
Oompetency  of  second  i.  .  .  . 

Service  cum  bm^/ieio  invefUarii  and  by  specification, 

YnriMO  OF  Rial  Rights. 

Entty  of  heirs  by  precept  or  writ  of  elare  eontUU, 
Gompletioii  of  real  right  by  special  f .  . 
Defenots  to  special  $.  and  title  to  reduce, 
Entty  by  adjadioation  on  trust  bond, 

8ERVIGE  OF  HEIRS  OF  PROVISION. 

EVTBT  OP  HkIBS,   in  WHAT  CaSBB  REQUISITE,   AND  TO  WHAT  ANCESTOR. 

Service  not  reqoiiito  in  esse  of  a  person  tsking  as  dispense,    . 

Case  wheie  the  maker  of  the  settlement  dispones  to  himself, 

Case  where  the  immediate  dispense  predeceases  the  disponer. 

To  whom  is  s.  as  heir  of  provision  to  be  expede  :  proper  destination  in 

liferent  and  fee,    ....... 

Where  destination  limited  to  liferent  use  allenariy,  the  fee  being  given 

to  psnons  nnbom,  ...... 

Entry  muu  bb  in  trb  propbr  Character. 

Service  as  heir  of  provision  must  have  relation  to  the  settlement,  and 

must  connect  the  heir  with  it,      . 
Effect  of  $,  of  heir-male  general  without  reference  to  a  particular  deed 

of  provision,  ....... 

Precept  less  strictly  construed  than  i.  in  relation  to  description  of 

character,  ...... 

Under  a  destination  to  A.  and  his  heirs,  A.'s  heirs-general  do  not  take 

as  heirs  of  provision.         ...... 

Service  must  spedfy  the  deed  under  which  the  chsracter  is  claimed, 

Right  or  subsequehtlt  born  Hbir-Substitote  to  divbbt  entered  Heir. 
Distinction  between  testato  and  intestate  succession  in  relation  to  divest- 
ing  of  heirs,  ....... 

Heir  divested  after  $,  or  entry  has  the  righto  of  a  bona,  fide  possessor. 
Personal  destination  not  evacuated  by  completing  title  as  heir-at-law, 
Destination  where  heir  renews  the  investiture  or  dispones  the  esteto, 

SETTLE  —Power  to  trustees  to  settle  share  of  a  beneficiary, 

SETTLEMENT,  PROTECTED.     See  Protect  2>fSttna<ton. 

SETTLEMENT,  TESTAMENTARY.    See  TetiamtnUiry  WrUing—Rtvooa 
tvon—EnUiU—CkarUabU  TruU,  Ac, 

SEVERALTY— Interest  in.     See  Joint  and  Several  Iniereett, 
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SHARES— Aoceptanoe  of,  in  joint  Btook  company,   ....  1848 
See  Liability  of  Trustees  on  Obligations  and  Contraets. 

Shares  of  joint  stook  oompanies  not  a  legal  investment,  1171 

SHIPPING — Statutory  restriction  of  trusts  of,         ....  297 

SHOOTING— Whether  trustee  or  beneficiary  entitled  to  privilege  of  shooting,  889 

SIMPLE  TRUST,    .  .827 

See  Trust, 

SINB  QUA  NON — Effect  of  the  nomination  of  a  trustee  sine  qua  non,        .  896 
See  Joint  and  Several  Appointment, 

SOOIETT,  RELIGIOUS, 926 

See  CAopel  TrusL 

"  SON." 

Referential  construction  of,  when  qualified  by  "  eldest,"  ftc.    .  465 

Construction  of,  in  provisions  to  younger  children,  1072 

SPECIAL  LEGACY.    See  Specif  Legacy. 

SPECIAL  SERVICE.    See  Service, 

SPECIFIC  ESTATE. 

Import  of  tenns  descriptive  of,             .....  843 

Legacy  charged  on,  whether  affected  by  lapsing  of  bequest  of  subject,  811 

SPECIFIC  LEGACY. 

Distinguished  from  general  and  demonstrative  L         ,            .            ,  576 

Construction  of  terms  applicable  to  subject  of,  841 
Includes  rights  to  income  from  and  aooeesions  to  the  subject,                581,  584 

Whether  revocation  of,  operates  in  favour  of  the  residuary  legatee,    .  611 

Does  not  suffer  abatement  until  the  other  funds  are  exhausted,  .  586 
Ademption  of,  by  conversion  of  the  subject,  .  .  577,  604 
Double  legacies  of  the  same  subject  held  to  be  repetitions,                      724,  784 

SPECIFICATION— Effect  of,  in  limiting  representation  under  a  service,     .  109 
See  Passive  Representation, 

SPSS  8U0CESSI0NIS— In  what  sense  assignable,              ...  842 
See  Assignment. 

SPOUSES — Provisions  in  favour  of.     See  Matrimonial  Provisions,     See  also 

p.  1084. 
STATUTA  RE  ALIA  ST  PERSONALIA.     See  International  Law. 

STATUTE. 

1469,  c.  28,      ........  1861 

1474, 0.  54, 1861 

1491,  c.  25,      .  94 

1508,  c.  77,      .                                    118 

1503,  c.  94,      .                        112 

1585,  c.  15 94 

1540,  0.  106,    ........  104 

1540,  c.  117,    ........  268 

1579,  c.  80,     .  .268 

1617,  c.  14, 854 

1617,  c  16, 909 
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1621,  c  27,   . 
1654,  c  16  and  18« 
1661,  &  24,  . 
1661,  c.  82,   . 
1661,  a  62,  . 
1678,  c  2, 
1672,  a  19.   . 
1676,  0.  8, 
1681,  a  7, 
1681,  a  17,  . 
1686,  o.  28,   . 
1690,  c.  26,  . 
1695,  c  24,   . 

1695,  o.  41,      . 

1696,  a  4, 
1696,  c.  8, 
1696,  a  25,      . 
7  Anne,  o.  5,    . 

7  Anne,  c  21, 
2  Geo.  L,  0.  19, 
4  Gea  ii.,  c  21, 

9  Geo.  n.,  c  86, 

10  Geo.  in.,  o.  51, 
25  Geo.  ui.,  c  82, 

88  Geo.  m.,  c.  60, 

89  and  40  Geo.  in.,  o.  88, 
89  and  40  Geo.  m.,  c.  98, 
48  Geo.  m.,  c.  149,  . 
55  Greo.  hl,  c  184,  . 

1  and  2  Geo.  iv.,  c.  88, 
4  Geo.  IV.,  c.  97, 

4  Geo.  ly.,  c.  98, 

5  Geo.  lY.,  c.  87, 

6  Geo.  lY.,  0.  120, 

8  and  4  Will  IV.,  o.  74, 
8  and  4  WilL  iv.,  &  104, 
4  and  5  Will.  IT.,  c  22, 
6  Wm.  IV.,  c  22, 

6  and  7  Will,  iv.,  c.  41, 

6  and  7  Will,  iv.,  c  42, 
1  Vict,  c.  26, 

1  and  2  Vict,  o.  70,  . 

1  and  2  Vict,  c  114,  . 

2  and  8  Vict,  c.  41,  . 

7  and  8  Vict.,  o.  66,  . 

8  and  9  Vict,  c.  88,  . 
8  and  9  Vict,  o.  106,  . 
10  and  11  Vkt,  c.  47, 
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STATnTE-oofKiniMd. 

10  and  11  Vict,  &  50, 

11  and  12  Vict.,  c  36, 

12  and  18  Tict,  c.  51, 
16  and  17  Tici.,  c.  94, 

16  and  17  Vict.,  c  187, 

17  and  18  Vict,,  c.  104, 

17  and  18  Vict,  a  118, 

18  Vict,  c  28, 

18  and  19  Vict,  c.  28, 

18  and  19  Vict.,  c.  68, 

19  and  20  Vict ,  c.  79, 


19  and  20  Vict, 

c.  91, 

20  and  21  Vict, 

C.26, 

20  and  21  Vict, 

c.  44, 

21  and  22  Vict., 

c.  56, 

21  and  22  Vict., 

a  76, 

22  and  28  Vict, 

0.  85« 

22  and  28  Vict, 

c.68. 

28  and  24  Vict, 

al5. 

28  and  24  Vict, 

c.  186, 

28  and  24  Vict., 

0.  148, 

28  and  24  Vict, 

c.  146, 

24  and  25  Vict, 

c.  11, 

24  and  25  Vict., 

C.84, 

24  and  25  Vict, 

c.  86, 

24  and  25  Vict., 

c.  114, 

25  and  26  Vict, 

C.87, 

26  and  27  Vict., 

c.  115, 

80  and  31  Vict., 

c.  59, 

80  and  31  Vict, 

c.  97, 

81  and  82  Vict, 

c84. 

82  and  88  Vict, 

c.116, 

84  and  85  Vict, 

c.27. 

84  and  85  Vict, 

C.81, 

87  and  88  Vict, 

c.  94, 

89  and  40  Vict., 

a  70, 

45  and  46  Vict, 

0.  53, 

49  and  50  Vict, 

c.27, 

50  and  51  Vict, 

c.18. 

54  and  55  Vict, 

a  44, 

55  and  56  Vict, 

a  65, 

STOCK,  AOCOBPTANCE  OF, 

See  Liability  of  Trutteu  on  OUigaiioht  and  CorUracU, 


PAGE 

981 
98,  299, 807,  315,  494,  506, 581, 
588, 544,  917, 1014, 1023, 1288 
.  862,1157,1212 
544 
948 
297 
1815, 1325 
69,  89, 117, 119, 152, 158, 261,  854, 860 

124, 142, 1082 

910 

210, 270, 299,  880, 968, 974, 987, 

994, 1002,  1069,  1288,  1297 

987,  1297 

.  84,  1049 

888 

48,  858, 1144, 1145 

506,  862,  909 

1222 

61 

874 

943 

480,  862,  909,  910 

980, 1124 

61 

840,  901,  945, 1124, 1140, 1159, 

1219,1222,1248,1271,1277 

89,  268 
29,  80 
261 
901, 1124, 1140, 1219, 1248, 1271, 1277 

1825 
958, 980, 1018, 1128, 1129, 1141, 

1147,1257,1267,1365 

805 
109, 110,  529,  580,  987 

1179 

180 

89,  529,  580 

856, 858, 859,  876 

426 

1192 

1152 

1170 

807,  917 

1848 


1 


1540  IKDIX. 

PAQX 

SUBJECT  OF  A  GIFT,     .......  389 

See  EitaU—EaBirvme 


SUBMISSION— Powen  of  trarteeB  to  enter  into,     ....        1185 
SUBSCRIPTION.     See  TeUamefUary  Writing. 
SUBSTITUTION  IN  HERITAGE. 

HKnt^CBsmUTB,  VrBXTBXB  TAKISO  AB  Dl8P09KX  AS  OB  HkIB  09  PbOTIBION. 

Heir,  thon^  cftlled  m  » tnbstitate,  may  take  m  »  disponee,   ,  468 

Whete  gnnter  dispones  to  himself,  the  person  first  snoceeding  takes  as 

heir-sabslttote  of  provision,  .....  469 

Where  deed  delivered  to  the  institntet  person  next  snooeeding  takes  as 

an  beir-sabstatate,  469 

liferantsr  held  to  be  the  institate  where  fee  g^ven  to  heirs  unboni,    .  469 

MbrltM  eoiiM  gift  to  a  disponee  by  name  who  predeceases  ;  heir  takes  as 

conditional  institute,        ......  470 

Principle  of  conditional  institation  is  applicable  to  designative  dse- 

tinations, ........  470 

How  A  SuBariTtnoM  mat  bb  byacuatid. 

Eifect  of  making  up  a  title  as  heir-at-law  or  of  investitare  :  possession 

on  double  titles,    .......  472 

Destination  subeists  notwithstanding  possession  on  title  made  op  as 

heir-at-law  or  of  investiture,         .....  478 

Personal  destination  evacuated  by  obtaining  a  new  investiture  from  the 

superior,    ........  478 

Destination  evacuated  by  disposition  or  re-settlement  of  the  estate^    .  474 

Whether  destination  of  base  fee  is  evacuated  by  its  consolidation  with 

the  superiority,     .......  474 

Byaouatiom  of   a   SuBsnrcTiON   bt   a   Gbhbbal  Settlbmbnt.      See 
EvaeuatUm, 

SUBSTITUTION  IN  MOVEABLSa     See  CondUumal  InHUution. 

SUCCESSION,    ALTERATION    OF->Constroction   of   prohibition  i4>pli. 

cable  to,    .  .  516 

SUCCESSION  TO  BENEFICIARY  INTEREST    See  Bentficiary  SsUUe— 
Conversion, 

SUCCESSION,    INTESTATE      See    IniaUUe   Suece$iion   in   Heritage^ 
IntetUUe  Stteceuion  in  MoveaMe$, 

SUCCESSION,  Opening  of, 

See  Opening  of  the  Suceetsion, 

<<  SUCCESSORS,"  Construction  of,  in  bequests,      . 

SUGGESTIONS  as  to  taking  instructions  for  the  preparation  of  wills, 

SUPERIORITY. 

Division  of,  amongst  heirs-portioners,  .... 

Not  subject  to  teroe,    ...... 

SUPPLYING  WORDS  IN  WILLS  AND  DISPOSITIONa 

ElHpsis  in  a  sentence  supplied  by  transposition  from  the  context, 
**  Die  without  issue : "  whether  the  word  leaving  may  be  supplied. 
Words  supplied  from  the  context  to  remove  a  patent  amfaigmty, 
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SUPPLYING  WORDS  IN  WILLS  AND  DISPOSITIONS-contd. 
.    SuppreiaMd  altomative  supplied  where  required  by  the  context, 
Accnirnilative  expreniona  may  be  read  disjunctively,  . 
Case  where  "  moveable  "  supplied  after  "  heritable  "  in  a  codicil. 
Result  of  the  authorities  as  to  supplying  substantive  words  from  the 

context,     ........  3^"^ 

Of  supplying  omitted  words  of  relation,  ....  868 

Proviso  introduced  parenthetically  applies  to  proximate   member  of 

sentence,    ........  364 

SURVrVANCE.    See  Opening  of  the  Suecetsum. 

"  SURVIVORS,"  used  as  inclusive  of  "  others,"     ....  365 

SURVIVORS— Office  of  executor  pssses  to,  ....  900 

See  Joint  and  Several  Appointmenti  of  Tnuteea,  dec. 

SURVIVORSHIP. 

DSBTINATION  TO  SUBVIVOBS,  IN  WHAT  CaSEB  DfPLIKD. 

Bx  press  and  implied  institution  of  survivorB,   . 

Implied  $,  only  arises  where  the  estate  is  given  jointly, 

Words  of  survivorship  presumed  to  apply  to  period  of  distribution, 

Doctrine  of  accretion  in  joint  destinations, 

Whether  ^'iM  acerticendi  carries  lapsed  interests. 

Doctrine  of  accretion  does  not  extend  to  a  bequest  in  equal  shares, 

What  terms  import  a  bequest  of  personal  succession  in  equal  shares, 

/tM  acereteendi  confined  to  bequests  to  individuals  by  name,   . 

Destinations  to  a  class  accrue  to  surviving  members  irrespective  of  the 

form  of  the  destination,    ..... 
Whether  ^'iM  cLcertteendi  in  joint  bequests  has  the  force  of  a  substitution, 

In  what  oabbs  Issub  take  as  Survivors. 

Whether  under  an  express  institution  of  9.  the  issue  of  deceased  legatees 

held  to  be  instituted  by  implication,         ....  637 

Where  will  does  not  provide  for  death  of  legatee,  either  without  issue  or 

leaving  issue,        .......  638 

Where  will  refers  to  contingency  of  legatees  dying  either  with  or  with- 
out leaving  issue,  but  does  not  institute  issue  of  non-surviving 
logaiiees,    ••......  Oov 

Effeot  of  clause  giving  over  share  of  deceased  original  legatee  to  a.  with- 
out mention  of  issue  of  non-surviving  legatees,     .  640 

Issue  conditionally  instituted  in  place  of  their  parents  under  a  joint  des- 
tination take  by  «.  641 

Where  will  provides  for  case  of  death  of  original  legatees  without  leaving 

issue,  but  does  not  deal  with  the  alternative  case,  642 

Words  or  Survivorship,  to  what  Period  RErERABLs. 

Words  of  f .  generally  referable  to  period  of  vesting,    .  643 

Words  of  f .  ptima  facie  referable  to  period  of  distribution,  644 

Condition  of  a.  has  relation  to  failure  of  co-legatees  at  any  time  beforte 

distribution,  .......  646 

Application  of  the  rule  to  trusts  for  parent  in  liferent  and  children  in  fee,     645 
Oases  where  a  liferent  is  given  to  a  plurality  of  persons,  646 
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Rule  in  Taumg  ▼.  Roberimm^  and  wiMtlier  it  appliei  to  direct  dettinataoos 

of  heritable  eatate,  ......  647 

Where  fee  devoWea  to  laat  survivor,  trustee  boond  to  denude  on  the  joint 

discharge  of  6ar  and  liferenter,     .....  649 

Rule  that «.  has  relation  to  distribation  does  not  apply  to  beqnests  to  a 

daai  of  objects,    .......  649 

Presumption  that  words  of  t,  refer  to  period  of  distribotion  OTercome  by 

evidence  of  contrary  intention,      .....  660 

Oase  where  period  of  survivorship  fixed  by  the  terms  of  the  will,  651 

Where  object  of  the  postponement  of  distribution  is  to  secure  payment 

of  annuities,  .......  652 

Where  object  of  postponement  is  merely  the  protection  of  the  interest  of 

minor  legatees,      .......  652 

Presumption  for  immediate  vesting  stronger  in  case  of  marriage-con- 
tract than  of  testamentary  provision,        ....  653 

Effect  of  clauses  of  survivorship  in  liferent  destinations,  653 

Samk  Sobjict  tbkatkd  urdeb  Tflsniro,  ....  796 

SvRvrvoBSHip  IK  BELAnoN  TO  Intxbebtb  Fon  Lire 

Implied  survivorship  in  joint  liferent  bequests,  654 

Whether  a  deferred  liferenter  takes  an  immediate  interest  by  revocation 

of  antecedent  gift,  ......  655 

Vesting  of  interests  given  for  the  life  of  another  person,  655 

Is  THB  OmcB  or  a  Tbustkb,    ......         892 

See  JoirU  and  Several  AppoirUmenU — Vetting  under  Contingent 
Desiination$. 


TAILZIED  DESTINATION .485 

See  Entail, 

TERCE. 

Definition  of  teroe  ;  how  the  right  accrues,     ....  88-9 

Whether  t  accrues  upon  a  divorce,      .....  89 

From  what  estate  t  is  claimable,          .....  90 

Residential  subjects,  securities,  and  real  burdens,        ...  90 

Whether  t.  ie  due  from  estates  vested  in  trustee  or  Jtferentor,  91 

Due  from  lands  sold  or  adjudged,  if  infeftment  not  taken  by  purchaser,  92 

Objection  to  ancestor's  title  not  a  good  defence,           ...  92 

Teroe  not  due  from  estates  held  personal,        ....  92 

Nor  from  mansion-house,  superiorities,  reversions,  fiatronage,  or  minerals,      92 

Tercer,  without  service,  has  the  right  of  apparency,    ...  93 

Rights  of  teroer  where  estate  sold  by  the  heir,             ...  94 

Responsibility  of  teroer  for  waste  under  the  Scottish  Statutes,  94 

Lesser  terce,  mode  of  computing,         .....  94 

Vbstino  or  TsRCB. 

Terce  vests  by  survivance  and  service  ;  or  by  divorce,  112 

Procedure  in  the  service  of  teroers,      .....  112 

Questions  as  to  husband's  title,  113 

Effect  of  service  of  a  teroer,     ......  114 

Form  and  i^lication  of  the  process  of  kenning^  114 
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Rights  of  widow  kenned  to  her  teroe,  .....  115 

Gonyerted  heritage  nmauiB  subject  to,             ....  242 

TERGE  AND  COURTESY— Satisfaction  of. 

Exclusion  of  the  teroe  by  equivalent  provision  under  Statute  1681,  cap.  10,  148 

Dirtinction  in  reference  to  courtesy,    .            .            .            •            .  148 

Acceptance  of  the  provision  is  eaaential  to  the  exclusion  of  terce,  148 

Satisfaction  of  terce  by  conventional  provision  under  foreign  settlement,  149 

TBRBILY  PAYMENTS— Apportionment  of,          ...            .  210 
See  Heir  and  Exeeut&r,  Right*  of. 

TESTAMENTARY   POWER— Restraints  on.      See    ValidUy  of  TruH— 
PerpetuUiei — AecumuUxUon. 

TESTAMENTARY  WRITINGS-Constitution  of. 
Authentication  of  Wills  and  Seitlembntb. 

Statutes  regulating  the  authentication  of  tested  wills  and  deeds,  273 

Privileges  of  testamentaiy  deeds  in  relation  to  notarial  execution,  276 

Common  law  requisites  of  the  authentication  of  holograph  wills,  277 

Holograph  writing,  whether  intended  for  a  will  or  instructions,  277 
Extrinsic  evidence ;  as  to  whether  a  writing  is  testamentary,              .  277,  899 

Bilateral  deeds,  holograph  of  one  of  the  parties,  279 

In  what  cases  a  testamentary  writing  is  presumed  to  be  holograph,    .  280 

Signature  essential  to  the  authentication  of  a  holograph  will  or  codicil,  280 

Proof  of  date  of  settlements  inter  vivoSf  281 

Statutory  nullity  of  deeds  blank  in  the  name  of  the  grantee,  282 

Blanks  in  settiements  for  charitable  purposev,  282 

Effect  of  Alterations,  Mabginal  Additions,  &c. 

Authenticity  of  wills  not  holograph,  how  far  affected  by  alterations,    .  283 
Distinction  as  to  the  effect  of  erasures  and  of  deletions  which  do  not 

make  the  original  writing  illegible,           ....  284 

Rules  for  determining  the  effect  of  deletions  in  wills,  .  285 

Erasure  in  trustee's  name  does  not  necessarily  vitiate  the  deed,  286 
Alterations  on  the    text  of    a   will   in  the  testator's  handwriting, 

whether  effectual,              ......  287 

Holograph  alterations  do  not  affect  the  authenticity  of  a  holograph  will,  287 
^'                                Effect  of  memorandum  written  on  an  original  deed  in  the  handwriting 

••                                       of  the  testator,      .......  288 

Authentication  and  date  of  holograph  additions  to  testamentary  writingd,    288 

GODIOILB  AND  THE  EfFEOT  OF  REFERENTIAL  WORDS  IN   A  WiLL. 

Adoption  by  anticipation  :  Whether  competent  under  the  Authentica- 

tion  Statutes,        .......  289 

Adoption  by  indorsation  in  holograph,            ....  290 

^                               Adoption  of  memoranda  of  same  date  as  the  will  by  referential  words,  290 

Whether  signature  is  essential  in  case  of  a  memorandum  thus  adopted,  291 

'^                                 Recital  not  equivalent  to  an  adoption,              ....  291 

'^'                                Paper  of  instructions  cannot  be  read  for  purpose  of  controlling  the  will,  292 
1^'                                Liberal  construction  of  codicils  and  deeds  of  alteration  in  relation  to 

'"                                      style  and  expression,         ......  292 
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Destinations  iir  Bonds,  TraB-DuDS,  and  Sicuritib. 

Tectamentary  effect  of  gift  or  deetumtioii  in  » title  to  heritable  estate,  293 
Extension  to  case  where  title  to  stock  or  moveables  is  taken  in  the 

name  of  a  legatee  or  donee,           .....  294 

Purchaser's  power  to  revoke  the  destination,  ....  295 

Tbstamintabt  Disposition  or  a   Bknipiciabt  Intuicst.      See  Bene- 
/eiarjf  Interett — Comveniot^t  Conttructitfe. 

TESTATOR-Capacity  of, 261 

See  CapaeUy  of  Tetiaior. 

TIKE— CompnUtion  of  (in  relation  to  the  plea  of  deathbed),  174 

Ascertainment  of  objects  with  reference  to,     .  773 

TITLE,  COMPLETION  OF. 
Bt  Tbustbis. 

Heir  may  make  up  title  in  order  to  dispone  in  terms  of  the  trust,  913 

Heir  not  entitled  to  execute  the  trust,             ....  914 
Mode  of  completing  a  title  in  penon  of  assumed  trustees,                   1127,  1129 

Case  of  property  held  in  trust  by  a  corporation,  840 

Where  trustees  take  under  a  designatio  pertofuirum.,  .  912 
Where  troBtees  are  merely  nominated,                                                  .911 

Completion  of  trustee's  title  under  Titles  to  Land  Act,  909 
Completion  of  titles  to  personal  estate  by  confirmation.     See  Coj\/lrvuUion. 

Completion  of  title  by  trustees  for  churches  aod  schools,  910 

By  Bxnetioiabibs. 

In  what  caaes  beneficiary  is  entitled  to  demand  a  specific  conveyance.  1262 

Gift  of  unqualified  fee  is  a  title  to  a  conveyance  in  furma  apeei/iea,     .  1263 

In  what  cases  annuitants  are  entitled  to  be  secured  on  the  trust-estate,  1263 
How  the  beneficiary  may  enforce  hii  right  to  specific   conveyance 

against  the  trustee,            ......  1263 

Completion  of  titles  to  beneficiary  estate  under  lapeed  trust,  .  1264 

Heritable  estate;  title  completed  by  declaratory  adjudication,  1264 

Moveable  interests  in  heritable  estate  ;  same  procedure,  1264-5 
Completion  of  fiar*s  title  under  destination  to  children  ncucituriy  by 

declaratory  adjudication  or  service,            ....  1266 
Completion  of  title  to  personalty  under  lapsed  trust  by  confirmation 

and  adjudication,                ......  1267 

Completion  of  titles  by  judicial  factors  on  trust  ^estates,  1267 
Completion  of  title  under  the  Trusts  Acts  by  a  beneOciary  or  judicial 

factor,       ........  1267 

Completion  of  titie  by  conveyance  from  heir  of  last  surviving  trustee,  1268 

Completion  of  titie  to  truster's  radical  interest,  1268 

Effect  of  a  discharge  of  the  beneficiary  interest,           .  1269 

TITLE    TO    DISCHAKGE— Effect    of    confirmation,    and    rule    where 

debtor  pays  to  executor  unconfirmed,        ....  878-9 

TOCHER— What  is  implied  in  the  term  ;  nature  of  husband's  right  in,        .  666,  667 

TRADE— INVESTMENT  IN. 

Trustees  not  permitted  to  invest  trust-funds  in  trade,             .  1173>6 
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Daty  of  trustees  when  estate  consists  of  stocks  or  interest  in  t.  11 78 

Power  to  trostees  to  invest  in  stock  or  shares  of  mercantile  companies,  1172 
See  Liability  of  Tnuteet. 

TRADITION. 

Eflect  of  Iwnafide  gift  of  moveable  sabjecte  completed  by  tradition  in 

iliiniTitalimg  legitim,  ......  128 

See  Legitim. 
Money,  or  secorities  given  over  by  tradition,  whether  presumed  to  be 

trust  or  donation,  ......  480 

TRANSACTION— Powers  of  trustees  to  compromise  doubtful  claims,  1184 

TRANSLATION  OF  FOREIGN  WILL— Effect  due  to,  .  876,  877 

TRANSMISSION    OF    BENEFICIAL    INTEREST  —  See    Beneficiary 

Interest — A  MtjjmmciU. 
TRANSPOSITION  of  words  and  clauses  in  wills,  .366 

TREASON— Incapacity  resulting  from  conviction  for  treason,  .  269,  884 

TRUST— and  classification  of,  ......  824 

Trust  viewed  as  a  combination  of  mandate  and  deposit,  824 

Proposed  definition  of  a  trust,  .....  826 

The  word  trust  not  necessary  to  its  constitution,  826 

Separation  of  legal  and  beneficial  estates  essential  to  a  trust,  .  826 

Trust  in  Scotland  not  annexed  to  the  person,  827 

Trusts  divided  into  simple  and  special,  ....  827 

Trusts,  ministerial  and  discretionary,  ....  827 

PubUc  trusts,  .......  828 

Trusts  arising  by  operation  of  law,  .    *       .  828 

See  dmt^uetive  Tnut  -Resulting  Truit  -EntailSaU- Charitable 
Truat — Implication — A  dminittnUion. 

TRUST  BOND— Entry  by  adjudication  upon,  111 

TRUST-ESTATE— Sequestration  of.     See  Judicial  Factor. 

TRUST  PURPOSES.     See  Sale-^CharitabU  Trust— Entail  Trutt—SeparaU 

Estate,  ^, 
TRUST  SETTLEMENT.    See  Ttstamentary  Writing. 

Testing  of  interests  under.     See  Veiling  under  Trusts— Vesting  under 
Contingent  Destinations. 

TRUSTEE— Estate  of. 

Trustee's  estate  is  a  qualified  fee,        .....  829 

UndiBclosed  trust  is  binding  on  the  creditors  of  the  trustee,    .  .  829 

Creditors  are  entitled,  where  trustee  has  also  the  beneficial  interest,  831 

Estate  in  trust  carries  with  it  all  personal  rights  and  privileges,  831 

Effect  of  mixing  trust  money  with  trustee's  private  means,  881 

VBBTnra  of  thb  Estate  in  the  Trustee. 

Completion  of  trustee's  title  under  Titles  to  Land  Acts,  909 

Effect  of  the  completion  of  the  trustee's  title,  ....  909 

Completionof  title  where  the  trustee's  title  is  ex /aoie  absolute,  .  909 

Completion  of  titles  to  property  of  trustees  for  churches  and  schools,  910 

Singularities  in  the  titles  of  trustees,    .  .  .  .  •  911 
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TRUSTKE-EsUte  of  — eoiOmuAi. 

Gmo  of  ftnutees  dariTing  Mithoritj  from  deed  of  nominftlion, 
Effect  of  oonveyaaoa  to  troetoes  tinder  »  deitgniOio  permmarumt 
Completion  of  title  where  trustees  are  designated  bat  not  nftmed, 
Completion  of  »  title  bj  heir  of  the  last  surviving  trustee, 
Heir  socoeeds  to  the  estate  bot  not  the  offioe  of  trustee, 
Effect  of  destination  to  trustees,  their  heirs  and  snsignons, 
Vesting  of  the  personal  estate  in  trustees, 

RiOBT  TO  DiSOHABOB  OB  JUDICIAL  EZOBBBATIOB. 

Duty  of  distribution  after  fulfilment  of  trust  puiposes» 
Trustee  must  take  oare  to  protect  contingent  interests. 
Trustee  is  responsible  for  denuding  in  favour  of  proper  partj, 
Eflfect  of  bond  of  indemnity,    ..... 
Duty  of  trustees  in  cases  of  uncertainty  as  to  survivsnce  of  legatee. 
Questions  as  to  authoHty  to  receive  trust-money. 
Sufficiency  of  discharge  by  beneficiary  having  a  limited  title, 
Extinction  of  liability  for  enoneous  payment  by  mora,  Ac. 
Advice  of  counsel,  whether  sufficient  as  an  exoneration^ 
Trustee  is  entitled  to  an  unconditional  discharge, 
Receipt  a  sufficient  discharge  from  a  legatee. 
Trustee  entitled  to  judicial  exoneration,  failing  discharge, 
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Trustee  not  entitled  to  oppose  action  of  exoneration  at  the  instance  of  a 

co-trustee,             .......  1267 

Discharge  of  trustees  resigning  and  heirs  of  deceased  trustees,  1267 

Exoneration  of  trustees  denuding  in  favour  of  other  trustees,  1268 

On  what  grounds  a  discharge  may  be  opened  up,         .            .  1268 

Creditors,  how  bound  by  discharges,   .....  1269 

Legatee  discharging  trustee,  does  not  discharge  claims  in  competition 

with  other  beneficiaries,                .....  1259 

Discharge  in  case  of  married  beneficiary  where  Jus  marUi  is  excluded,  1260 

Right  to  relief  against  calls  on  shares  where  investment  authorised,  1 260 

Legacy  to,  whether  conditional  upon  his  acceptance  of  the  trust,  1122 

Disability  to  purchase  trust-estate.      .....  988 

See  Purcka$e$  by  TruUeet — Construetive  Trutt, 

TRUSTEE— Appointment  of.     See  New  TrtuUe$, 

Under  charities,  968 

See  CharitabU  Trust. 
Offioe  of.     See  Joint  and  and  Several  Appointments  of  TVus^ees— Quoraai 
— Capaetty  of  Trustee — Lucrative  Transaction— Devohition  of 
Trust — Powers  of  Trustees, 

TRUSTEE—Removal  of,      .......        1276 

See  Judicial  Factor, 

TRUSTER— Who  may  be.    See  Capacity  of  Testator. 

TRUSTS  ACTS.     See  As9umpiion—Resignaiion--lAabUJity^  Ac, 

TUTOR. 

May  be  appointed  by  father  by  deed  in  Uege  poustie,   .  1198 

Cannot  acquire  kase  of  Us  ward's  estete,        ....        1049 
•  See  Constructive  Trust, 
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In  indefinite  Appointment  of,  right  of  Borrivorship  implied,     .  897 

Survivonhip  not  implied  in  appointment  of  tuton-dative,  897 

Nomination  as  t,  and  curator  does  not  imply  obligation  to  accept  both,  1118 

Appointment  as  t.  and  curator  may  be  declined  by  an  accepting  tnutee,  1113 

Joint  liability  of  tutors  under  the  SUtute  1672,  1221 
Liability  may  be  reetricted  under  Statute  1696,                                    1219,  note 

Court  may  grant  special  powers  to  tutors-nominate,    .  1187 
See  Power— Minor— Curator, 

TUTOR  AD  LITEM,    See  Curator. 

UDAL  PROPBRTY. 

Whether  it  passed  as  conquest,  .....  84 

Vests  by  apparency,     .......  99 

ULTIMUS  H^RES, 80, 122 

See  Integtate  Succession, 
Crown  does  not  take  under  a  destination  to  heirs  whatsoever,  768 

UNCERTAINTY  IN  TESTAMENTARY  WRITINGS-As  avoiding  a  bequest. 
Requisites  of  an  effectual  testamentary  disposition  ;  subject ;  object  or 

person ;  disposing  words,              .....  850 

Signed  list  of  persons  and  sums  of  money,  not  a  will,               .  850 
Uncertainty  where  quantity  of  estate  is  indeterminate,  and  beneficiary 

is  not  residuary  legatee,    ......  851 

Consequent  on  death  of  donee  of  a  power  of  selection.  851*8 

Benefit  results  to  next  of  kin,              .....  858 

UNLAWFUL  TRUST.     See  Validity  of  Trust—Accumulation— Perpetuity. 
UPSET  PRICE.     See  Sale. 

USAGE. 

Purposes  of  a  foundation  cannot  be  controlled  by  adverse,  984 

Qucere,  as  to  matters  of  administration,  ....  985 

USUFRUCTUARY  INTEREST.     See  Beiuficiary  EstaU— Legacy  -Pee  and 
Liferent— Liferenter — Alimentary  Trust, 


VALIDITY  OF  TESTAMENTARY  WRITING.    See  Testamentary  Writing 
—  Capacity  of  Testator— Infematioval  Law. 

VALIDITY  OF  TRUST. 

Unlawful  purpose  distinguished  from  unlawful  condition,  296 

Illegal  considerations  classiBed  and  distinguished,  296 

Latent  partnerships  prohibited  by  statute  in  certain  cases,  297 

Latent  trusts  of  shipping  property  prohibited,  .           297 

Exclusion  of  latent  trusts  by  deed  of  copartnery,  298 

Trusts  of  life  intr^rest  or  rents  of  entailed  estates,  298 

Trusts  for  creating  electoral  qualifications,      ....  299 

Trusts,  excluding  the  interests  of  the  grantor's  creditors,  800 

Alimentary  trusts,  validity  of,             ....  .          299 

See  Alimentary  Life  Interest,     ,  .618 

Trust  conveyances  in  excess  of  powers  of  appointment,  800 

See  Appoinfynent, 
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Legftl  order  of  luooMnoik  oannot  be  perpetoftted,  801 

See  EfUail— Perpetuity. 
UnlAwfal  oonditioii  in  »  tmet  is  held  pro  non  teripto,  801 

See  Condition, 

VALUATION  OF  HERITABLE  ESTATE.    See  SaU, 

VESTING  (SIMPLE)  UNDER  TRUSTS. 

Questions  as  to  the  period  of  vesting ;  elements  of  the  problem,-  782 

EVKKT  CXBTAIN  (Fb  8IJBJMT  TO  A  LlPK  INTIIUBBT  OB  AN   ANNUITT). 

Pos^Kmement  of  payment  to  the  death  of  a  liferenter  does  not  prevent 
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